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Senate  of  the  United  States, 

May  17,  1911. 
Resolved  hy  the  Senate  {the  House  of  Representatives  con- 
curring). That  there  be  printed  and  bound  three  thousand 
copies  of  the  Federal  Anti-Trust  Decisions,  eighteen  hundred 
and  ninety  to  nineteen  hundred  and  eleven,  to  be  compiled  by 
the  direction  of  the  Department  of  Justice,  one  thousand 
copies  for  the  use  of  the  Senate  and  two  thousand  copies  for 
the  use  of  the  House  of  Kepresentatives. 
Attest: 

Charles  G.  Bennett,  Secretary, 
By  Henry  H.  Gilfrt,  Chief  Clerk. 
Attest: 

South  Trimble,  Clerk. 
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FEDERAL 
ANTI-TRUST    DECISIONS 


VOL.  3. 

1906—1910. 


[161]   LEONARD  v.  ABNER-DRURY  BREWING 
COMPANY.* 

(Court  of  Appeals,  District  of  Columbia.) 
[25  Appeal  (D.  C)  Cases,  161.] 

Tbusts  jlnd  Monopolies;  Unjust  Competition;  Restraint  of  Trade; 
Anti-Tbust  Act;  Conspiraot;  Equitt  Jurisdiction;  Costs  on 
Appeal. 

1.  A  combination  between  several  brewing  companies  forming  a 
brewers'  association,  entered  into  for  the  purpose  of  preventing 
competition  in  the  manufacture  and  sale  of  their  product,  fixing 
the  price,  and  controlling  the  disposition  of  the  same  to  retail 
dealers,  providing  that  its  members  shall  not  sell  such  product  at 
prices  fixed  by  themselves  nor  t^low  prices  fixed  by  the  associa- 
tion, and  allotting  the  business  of  selling  the  same  among  them, 
and  prohibiting  any  one  of  them  from  selling  to  customers  allotted 
to  another, — ^ia  a  trust  or  conspiracy  in  restraint  of  trade  within 
the  3d  section  of  the  anti-trust  act  of  Congress  (26  Stat  at  L.  209, 
647,  U.  8.  Comp.  Stat  1901,  p.  3201) ;  and  an  attempt  to  coerce 
anotber  company  to  enter  the  trust  and  obey  its  regulations  is 
an  invaaiaD  of  private  right,  as  well  as  inlnoical  to  the  interests 

'  Ulegol  TruBta  and  Monopolies.— For  the  authorities  bearing  on  the 
queation  of  illegal  trusts  under  modern  anti-trust  laws  both  state  and 
Federal,  see  editorial  note  to  WhitweU  y.  Continental  Tobacco  Co. 
64  L.  R.  A.  68^. 
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2  25  APPEAL   [d.  c]   cases,  162. 

Syllabus. 

of  the  public ;  and  tbe  purposes  and  practices  of  such  a  combina- 
tion or  conspiracy  are  equally  violative  of  the  common  law, 
which  prevails  in  this  District,  and  of  which  the  3d  section  of 
the  statute  is  declaratory .« 

2.  Such  an  agreement  or  combination  can  not  be  declared  null  and  void 

in  [162]  equity  at  the  suit  of  retail  dealers  engaged  in  pur- 
chasing and  selling  the  product  of  a  company  sought  to  be  com- 
pelled to  join  such  association,  but  having  no  contract  with  it 
for  the  purchase  of  such  product  Such  a  result  can  only  be 
accomplished  at  the  suit  of  the  United  States. 

3.  But  where  such  retail  dealers  show  that  they  have  established  a 

profitable  business  in  selling  the  product  of  the  company  so  sought 
to  be  coerced,  which  is  unwilling  to  advance  the  price  of  the  prod- 
uct, but  wishes  to  continue  to  sell  to  them  at  the  lower  price,  but, 
intimidated  by  the  threats  of  the  association,  such  company  is 
about  to  yield  to  its  demands,  and  will  do  so  unless  restrained.  In 
which  event  there  will  be  an  advance  in  prices,  and  such  dealers 
may  thereupon  be  allotted  as  customers  to  some  other  member  of 
the  trust  against  their  will,  and  be  unable  to  purchase  the  product 
they  have  been  dealing  in  even  at  the  advanced  price,  and  their 
business  will  be  so  destroyed, — an  injunction  will  lie  at  their  suit 
to  prevent  the  doing  or  continuing  of  the  wrongful  acts,  the  remedy 
at  law,  if  any,  even  under  the  statute  giving  three  fold  damages, 
being  inadequate,  and  consequential  damages,  such  as  loss  of 
trade  and  profits  and  failure  of  credit  and  business,  not  being 
ordinarily  recoverable  at  law. 

4.  The  fact  that  the  anti-trust  act  of  Congress  makes  a  conspiracy  in 

restraint  of  trade  a  crime,  and  provides  a  penalty  therefor,  does 
not  necessarily  impair  the  ordinary  jurisdiction  of  equity,  where 
the  criminal  acts  work  irreparable  injury  to  property.  The 
statute  does  not  substitute  its  remedy  for  others  which  existed 
before  its  enactment. 

6.  Quwre, — Whether  if  the  wrongs  complained  of  by  an  individual, 
growing  out  of  alleged  acts  in  restraint  of  trade  in  the  District 
of  Columbia,  as  distinguished  from  acts  relating  to  conspiracies  In 
restraint  of  interstate  commerce,  should  be  remediless  save  by  a 
resort  to  the  anti-trust  act  of  Congress,  any  party  other  than  the 
United  States  can  invoke  the  jurisdiction  of  equity  to  restrain 
their  commission. 

6.  Where  several  brewing  companies  fbrming  a  combination  or  trust 
are  charged  by  complainants  in  a  bill  in  equity,  retail  dealers  in 
malt  liquors,  witlj  a  conspiracy  to  compel  another  company  to 
join  the  association,  and  such  combination  is  held  to  be  In  re- 
straint of  trade,  individuals  who  are  ofllcers  of  a  labor  union,  and 
Who  are  charged  with  attempting  to  procure  its  members  to  leave 

•Syllabus,    and    statements   of   arguments   copyrighted,    1906,   by 
Charles  Cowles  Tucker. 
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Statement  of  the  Case. 

tiie  employment  of  such  company  unless  it  will  agree  to  «)ter 
such  association,  are  equally  within  the  scope  of  the  r^nedy  by 
injunction  sought  to  prevent  injury  to  the  complainants  through 
the  execution  of  the  objects  of  the  conspiracy  entered  into  by 
their  codefendauts. 
7.  Where  isome  of  a  large  number  of  defendants  to  a  bill  in  equity 
demurred  to  the  bill,  and  from  a  decree  dismissing  It  the  com- 
plainant appealed,  and  other  of  the  defendants  entered  their  ap- 
pearance in  this  court  [168]  and  were  heard  in  support  of  the 
decree,  this  court,  in  reversing  the  decree,  awarded  costs  against 
all  of  the  defendants  appearing  in  this  court. 

No.  1474.    Submitted  February  21,  1905.    Decided  March  7,  1905. 

Hbarino  on  an  appeal  by  the  complainants  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia  dis- 
missing a  bill  in  equity  for  an  injunction.  Reversed, 
The  Court  in  the  opinion  stated  the  case  as  follows : 
This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to 
and  dismissing  a  bill  for  injunction.  The  bill  was  filed  July 
21, 1904,  by  James  C.  Leonard  and  Samuel  G.  Stewart,  retail 
liquor  dealers  in  the  District  of  Columbia,  on  their  own  be- 
half and  on  behalf  of  others  similarly  engaged  who  may  wish 
to  intervene.  The  defendants  are  the  Abner-Drury  Com- 
pany, a  corporation  organized  under  the  laws  of  West  Vir- 
ginia ;  the  National  Capital  Brewing  Company,  a  corporation 
of  Virginia ;  the  Arlington  Brewing  Company,  a  corporation 
of  Virginia ;  the  Washington  Brewery  Company,  a  corpora- 
tion of  New  York;  the  Chr.  Heurich  Brewing  Company,  a 
corporation  of  Virginia;  the  managers  of  said  corporations, 
respectively,  and  Louis  S.  Crown,  Michael  Cockery,  and 
Timothy  Healy.  It  is  averred  that  all  of  said  corporations, 
save  the  Arlington  company,  have  their  breweries  and  gen- 
eral offices  in  District  of  Columbia ;  that  the  Arlington  com- 
pany brews  its  beer  in  the  State  of  Virginia,  but  maintains 
an  office  and  agency  for  the  sale  and  distribution  of  its  prod- 
uct in  the  District  of  Columbia.  Defendants  Crown  and 
Cockery,  residents  of  the  District,  are  charged  as  members 
and  officers  of  an  unincorporated  association  known  as  Local 
Na  68  of  the  International  Brotherhood  of  Stationary  Fire- 
men; and  Healy,  a  non-resident,  as  president  of  said  Interna- 
tional BroUierhood. 
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It  is  averred  that  the  five  brewing  companies  are  engaged 
in  manufacturing  or  brewing  malt  liquors,  and  dispose  of  the 
bulk  of  their  product,  which  amounts  annually  to  about  two 
hundred  [164]  and  seventy  thousand  barrels,  in  the  District 
of  Columbia;  and  that  the  retail  dealers  thereof  are  de- 
pendent upon  them  for  the  bulk  of  their  stock  in  trade ;  that 
the  said  brewing  companies,  excepting  the  Heurich  com- 
pany, have  confederated  and  conspired  together  in  a  brewers' 
association,  or  under  a  name  of  similar  import,  in  order  to 
prevent  competition  in  the  manufacture  and  sale  of  brewed 
or  malt  liquors,  to  control  the  disposition  of  the  same  to  the 
retail  liquor  dealers,  and  to  prevent  competition  in  the  price 
of  the  same;  that  by  the  terms  of  the  confederation  and 
agreement  aforesaid  no  one  of  said  brewing  companies  shall 
sell  its  product  at  a  price  to  be  fixed  by  itself,  nor  below  an 
arbitrary  price  to  be  fixed  by  the  associators;  and,  further, 
the  business  of  selling  beer  is  to  be  allotted  among  them,  and 
no  one  is  to  sell  to  the  customers  allotted  to  another;  that 
for  more  than  a  year  a  certain  grade  of  "  light "  beer  has 
been  sold  to  retail  dealers  at  $4  per  barrel,  with  a  discount  of 
10  per  cent  for  cash,  making  $3.60  per  barrel ;  that  prior  to 
said  time  the  price  for  said  beer  had  been  $6,  with  a  discount 
of  5  per  cent  for  cash,  making  $5.70  per  barrel;  that  the 
reduction  had  been  caused  by  the  Heurich  company,  which 
had  never  entered  into  any  agreement  with  other  brewers, 
and  has  until  this  date  refused  to  do  so,  and  that  by  reason  of 
the  reduction  in  price  by  the  Heurich  company  the  other 
companies  were  compelled  to  reduce  the  price  of  their  beer  to 
the  same  figure  in  order  to  meet  the  competition  of  the 
Heurich  company ;  that  in  order  to  raise  the  price  of  beer  to 
that  of  $6  per  barrel  the  four  companies  aforesaid  entered 
into  a  conspiracy  to  suppress  the  competition  of  the  Heurich 
company,  and  to  effectuate  the  same  conspired  together  to 
compel  the  Heurich  company  to  join  the  association  afore- 
said, and  to  abide  by  and  observe  the  prices  fixed  thereby,  as 
well  as  the  distribution  or  allotment  to  be  made  among  con- 
sumers and  customers;  that  the  Heurich  company  in  the 
manufacture  of  beer  is  compelled  to  employ  firemen  who  are 
members  of  said  Local  No.  63  of  the  International  Brother- 
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hood  of  Stationary  Firemen ;  that  in  order  to  aid  in  the  ac- 
complishment of  the  purposes  of  the  conspiracy  the  said  four 
companies  agreed  with  Crown  and  Healy  to  induce  the  fire- 
men employed  by  the  [166]  Heurich  company  to  break  their 
contract  of  employment,  unless  the  latter  would  agree  to 
enter  said  association,  submit  to  its  regulations  raising  the 
price  of  beer  and  allotting  a  division  of  customers;  that  in 
pursuit  of  the  objects  of  the  said  conspiracy  the  said  de- 
fendants composing  the  Brewers'  Association  procured  the 
said  defendant  Crown  to  address  a  communication  to  the 
Heurich  company  notifying  it  that  its  contract  with  its  fire- 
men would  be  terminated  on  July  1,  and  that  the  firemen 
would  not  be  permitted  to  work  for  it  unless  it  joined  the 
said  association  and  submitted  to  its  rules  and  exactions; 
that  further,  to  effect  the  object  aforesaid,  said  defendants 
composing  said  association  caused  the  defendant  Healy,  in 
his  character  as  president  of  the  brotherhood  aforesaid,  to 
seek  a  conference  with  the  defendant  Heurich  company,  os- 
tensibly to  adjust  a  contract  between  said  defendant  and  its 
firemen  for  the  ensuing  year,  but  in  reality  to  compel  said 
defendant  to  agree  to  enter  said  association  and  submit  to  its 
rules  and  regulations.  Further  allegations  of  the  bill  are 
quoted  as  follows: 

"  That  at  the  said  conference  said  Healy  in  the  presence  of 
the  defendant  Edward  F.  Abner,  representing  the  Abner- 
Drury  Brewing  Company  and  acting  for  it  in  that  behalf, 
and  of  Albert  Carry,  representing  the  defendant  the  National 
Capital  Brewing  Company  and  acting  for  it  in  that  behalf, 
and  of  the  defendant  Bernard  Katz,  representing  the  Arling- 
ton Brewing  Company,  and  acting  for  it  in  that  behall, 
informed  the  representative  of  the  defendant,  the  Chr. 
Heurich  Brewing  Company,  that  unless  the  last-named  de- 
fendant should  agree  to  confer  with  the  representatives  of 
the  other  four  brewing  companies  representing  the  Brewers' 
Association  aforesaid,  and  join  said  association  and  submit 
to  its  rules  and  exactions,  particularly  its  requirement  that 
the  said  Chr.  Heurich  Brewing  Company  should  raise  the 
price  of  its  light  beer  to  its  customers  to  $6  per  barrel,  and 
sell  only  to  such  customers  as  the  said  association  might  allot 
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to  it,  he,  the  said  Healy,  in  his  character  as  president  of  the 
International  Brotherhood  of  Stationary  Firemen,  would  not 
confer  with  said  Chr.  Heurich  Brewing  Company  in  respect 
to  a  contract  between  it  and  the  said  Local  No.  63  of 
[166]  the  International  Brotherhood  of  Stationary  Firemen, 
nor  permit  its  members  to  enter  into  the  employment  of  said 
Chr.  Heurich  Brewing  Company  to  serve  the  said  defendant 
in  the  prosecution  of  its  business.  The  said  Healy  then  and 
there  in  the  presence  of  the  defendant  Edward  F.  Abner, 
representing  the  Abner-Drury  Brewing  Company  and  acting 
for  it  in  that  behalf,  and  of  Albert  Carry,  representing  the 
defendant,  the  National  Capital  Brewing  Company,  and 
acting  for  it  in  that  behalf,  and  of  the  defendant  Bernard 
Katz,  representing  the  Arlington  Brewing  Company,  and 
acting  for  it  in  that  behalf,  further  informed  the  representa- 
tive of  the  defendant  the  Chr.  Heurich  Brewing  Company 
that  the  said  meeting  was  called  for  the  purpose  of  com- 
pelling the  defendant  the  Chr.  Heurich  Brewing  Company 
to  join  said  association  composed  of  the  other  four  defendant 
brewing  corporations,  and  to  raise  the  price  of  light  beer 
to  the  retail  liquor  dealers  to  $6  per  barrel,  and  to  sell  its 
beer  only  to  such  of  the  retail  liquor  dealers  in  the  District 
as  the  association  might  authorize  it  to  sell  the  same;  and 
that,  in  the  event  of  the  said  defendant  the  Chr.  Heurich 
Brewing  Company  refusing  to  submit  to  its  demand,  other 
workmen  in  the  employ  of  said  defendant  the  Chr.  [Heurich] 
Brewing  Company  would  be  required  to  quit  work,  and  that 
the  product  of  said  brewery  would,  through  the  influence  of 
said  Healy,  be  boycotted,  meaning  and  intending  thereby 
that  he,  ttie  said  Healy,  had  the  power  and  means  and 
would  use  the  same  to  interfere  with  and  prevent  the  sale  of 
the  product  of  said  Chr.  Heurich  Brewing  company  to  these 
complainants  and  other  retail  liquor  dealers  and  to  general 
consumers  of  beer  within  the  District,  unless  the  said  de- 
fendant complied  with  the  said  demands. 

"  11.  The  complainants  further  show  that  they  are  and 
have  for  some  years  past  been  engaged  in  the  purchase  and 
sale  of  the  product  of  the  defendant  the  Chr.  Heurich  Brew- 
ing Company,  and  have  a  large  demand  for  the  same  in 
their  business;  that  if  the  said  defendant  the  Chr.  Heurich 
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Brewing  OHnpany  shall  yield  to  the  demands  of  the  other 
defendants,  and  increase  the  price  of  the  beer  to  $6  per 
barrel,  the  said  increase  of  price  will  involve  great  loss  and 
irreparable  injury  to  these  com[167]plainants  and  other 
retail  liquor  dealers  similarly  situated,  and  that,  if  the  de- 
mands of  said  Healy  and  the  said  four  defendant  corpora- 
tions composing  said  Brewers'  Association  are  complied  with 
by  the  defendant  the  Chr.  Heurich  Brewing  Company,  these 
onnplainants  and  other  retail  liquor  dealers  will  be  pre- 
vented from  purchasing  and  selling  the  product  of  the  de- 
fendant the  Chr.  Heurich  Brewing  Company  to  their  irrep- 
arable loss  and  injury,  and  the  deprivation  of  their  customers, 
who  are  accustomed  to  purchase  the  said  product  from  these 
complainants  and  otliers  selling  the  same. 

"  12.  Your  complainants  are  further  informed  and  believe 
and  therefore  charge  that  no  disagreement  or  controversy 
has  arisen  betwen  the  defendant  the  Chr.  Heurich  Brewing 
Company  and  any  of  its  employees;  that  no  change  in  the 
services,  hours  of  labor,  or  wages  of  the  firemen  employed  by 
it  is  sought  or  desired  by  said  firemen,  and  that  the  purpose 
of  the  defendant  Healy  and  the  defendant  Crown  in  advising 
and  commanding  the  said  firemen  to  cease  their  employment 
with  the  said  defendant  the  Chr.  Heurich  Brewing  Company, 
as  hereinafter  set  forth,  is  to  embarrass  said  last-named  de- 
fendant in  its  business,  and  compel  it  to  abandon  its  competi- 
tion in  trade  and  its  sale  of  its  product  at  the  price  now 
charged  by  it  to  all  consumers,  and  to  compel  it  to  increase 
the  price  to  the  sum  of  $6  per  barrel,  and  to  limit  the  sale 
thereof  to  certain  specified  purchasers,  instead  of  extending 
the  same  to  these  complainants  and  all  other  retail  liquor 
dealers. 

**  18.  Your  complainants  are  further  advised  and  therefore 
charge  that  the  purpose  and  object  of  the  conspiracy  entered 
into  among  the  said  defendants  the  Abner-Drury  Brewing 
Company,  the  National  Capital  Brewing  Company,  the  Ar- 
lington Brewing  Company,  the  Washington  Brewery  Com- 
pany, and  the  said  Crown  and  Healy,  by  causing  a  strike  or 
refusal  to  work  among  the  employees  of  the  defendant  the 
Chr.  Heurioh  Brewing  Company,  is  to  stifle  competition  in 
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the  brewing  business,  and  to  restrain  the  conduct  of  trade  in 
violation  of  the  rights  of  these  complainants  and  of  other 
retail  liquor  dealers  and  of  the  general  public,  and  in  viola- 
tion of  the  law  of  the  [168]  land.  And  they  are  further 
advised  and  believe  and  therefore  charge  that  the  said  design 
and  purpose  of  the  said  defendants  is  contrary  to  public 
policy  and  good  morals,  and  such  as  a  court  of  equity  can 
and  ought  to  restrain  by  injunction  against  said  defendants. 

"  14.  Your  complainants  are  informed  and  believe  and 
therefore  charge  that  the  said  defendant  Healy,  in  further- 
ance of  the  conspiracy  entered  into  by  him  and  the  defendant 
Crown  and  the  four  defendant  brewing  corporations  compos- 
ing the  Brewers'  Association  aforesaid,  has  actually  ordered 
the  firemen  employed  by  the  defendant  the  Chr.  Heurich 
Brewing  Company  to  quit  the  service  of  said  defendant,  and 
to  refuse  further  to  perform  their  contract  of  employment 
with  it  at  12  o'clock  noon  on  the  21st  day  of  July,  1904,  unless 
said  defendant  the  Chr.  Heurich  Brewing  Company  shall 
submit  to  the  demands  of  said  conspirators,  and  enter  into 
said  Brewers'  Association,  and  abide  by  and  be  governed  by 
its  rules  and  exactions,  and  agree  to  raise  the  price  of  light 
beer  to  $6  per  barrel,  and  to  sell  the  same  only  to  such  per- 
sons as  the  said  association  shall  proscribe. 

"  15.  Your  complainants  are  further  informed  and  believe 
that  the  said  defendant  the  Chr.  Heurich  Brewing  Company 
is  considering  the  said  threats  and  demands  of  the  said  de- 
fendants, and  may  by  reason  of  the  threatened  injury  to  its 
business  yield  to  the  demands  of  said  defendant  and  enter 
said  association,  and  as  a  consequence  thereof  increase  the 
price  of  its  beer  to  $6  per  barrel,  and  submit  to  the  restric- 
tions of  the  said  association  as  to  the  persons  to  whom  the 
same  may  be  sold. 

"  16.  Your  complainants  are  advised  and  believe  and 
therefore  charge  that  the  said  agreement  and  confederation 
between  the  said  defendant  corporations  composing  the 
Brewers'  Association  is  an  unlawful  agreement  in  restraint 
of  trade,  designed  to  prevent  competition  in  business  and  to 
restrict  the  persons  to  whom  the  products  of  breweries  may 
be  sold,  and  that  the  said  defendants  cannot  lawfully  main- 


Digitized  by 


Google 


LEONARD  V.  ABKEB-DRUBY  BBBWINO  CO.  9 

Statement  of  tlie  Case. 

tain  said  association  or  enforce  its  rules,  and  that  it  will  be 
unlawful  for  the  defendant  the  Chr.  Heurich  Brewing  Com- 
pany to  enter  into  [169]  said  agreement  and  confederation, 
or  to  abide  by  and  observe  its  rules  and  restrictions." 

The  prayers  of  the  bill  are:  1.  That  the  association 
agreement  be  declared  null  and  void.  2.  That  defendants, 
their  agents,  etc,  be  perpetually  enjoined  from  attempt- 
ing to  coerce  the  Heurich  company  into  joining  said 
association  or  entering  into  the  terms  of  said  agreement.  3. 
That  the  defendants  composing  the  association,  their  agents, 
etc,  be  perpetually  enjoined  from  inviting,  soliciting,  or 
demanding  that  the  Heurich  company  shall  increase  the 
price  of  its  product  to  complainants,  to  any  other  retail 
dealers,  or  to  any  persons  whomsoever,  or  directly  or  indi- 
rectly counseling  or  advising  such  action.  4.  That  the 
defendants  composing  the  brewing  association,  their  agents, 
etc,  and  the  defendants  Crown  and  Healy,  be  perpetually 
enjoined  from  commanding,  counseling,  advising,  or  by  any 
means  inducing  the  firemen  or  other  employees  of  the  Heurich 
company  to  quit  the  service  of  the  same,  or  from  in  any 
manner  attempting  to  regulate  the  price  at  \vhich  said  com- 
pany shall  sell  any  of  its  product,  or  the  person  or  persons 
to  whom  it  may  sell  the  same.  5.  That  the  Heurich  company 
be  perpetually  enjoined  from  entering  into  the  confedera- 
tion known  as  the  Brewers'  Association,  or  from  entering 
into  any  combination  or  agreement  with  the  defendant  com- 
panies, or  any  of  them,  for  the  purpose  of  regulating  the 
price  at  which  the  product  of  any  of  said  corporations  shall 
be  sold,  or  the  persons  to  whom  the  product  of  any  of  said 
companies  shall  be  sold ;  or  from  in  any  manner  attempting 
to  restrict  or  restrain  the  competition  between  the  several 
brewing  companies  in  the  prosecution  of  their  business  of 
manufacturing  and  selling  the  product  of  their  breweries. 
The  Abner-Drury  Brewing  Company,  and  Harry  Williams, 
the  representative  of  the  Washington  Brewery  Company, 
appeared  and  filed  demurrers  to  the  bill,  which  were  sus- 
tained. It  does  not  appear  from  the  record  that  any  of  the 
other  defendants  entered  their  appearance.  The  Abner- 
Drury  Brewing  Company  and  the  Arlington  Brewing  Com- 
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pany  have,  however,  appeared  by  counsel  in  this  court  and 
been  heard  in  support  of  the  decree  appealed  from. 

[170]  Mt.  Wm.  G.  Johnson  and  Mr.  J.  M.  Carlisle^  for 
the  appellants: 

1.  The  combination  and  conspiracy  of  the  defendants  was 
unlawful.  2  Pom.  Eq.  Jur.  §  934n,  p.  1333;  Crawford  v. 
Wick,  18  Ohio  St.  190;  Emery  v.  Ohio  Candle  Co.  47  Ohio 
St.  320;  Central  Ohio  Salt  Co.  v.  Chithrie,  35  Ohio  St.  060; 
Craft  V.  McConoughy,  79  111.  346;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.  68  Pa.  173 ;  Amot  v.  PiiUton  cSb  E.  Coal 
Co.  68  N.  Y.  558;  N ester  v.  Brewing  Co.  161  Pa.  473;  North- 
ern Securities  Co.  v.  United  States,  193  U.  S.  197,  339. 

2.  Not  only  is  the  combination  alleged  in  the  bill  an  un- 
lawful one,  but  the  means  adopted  to  carry  it  into  effect 
were  also  unlawful.  Thomxis  v.  Cincinnati  R.  Go.  62  Fed. 
803;  Old  Dominion  S.  S.  Co.  v.  McKenna,  30  Fed.  48;  Casey 
V.  Cincinnati  Union,  45  Fed.  135;  Emack  v.  Kane,  34  Fed. 
47;  Angle  v.  Chicago  R.  Co.  151  U.  S.  1. 

3.  Apart  from  this  common-law  rule  there  is  express  statu- 
tory enactment  declaring  such  a  combination  as  is  shown  by 
the  bill  in  this  case  to  be  illegal.  Section  3  of  the  act  of 
Congress  of  July  2,  1890,  commonly  known  as  the  anti- 
trust act. 

4.  The  complainants  are  entitled  to  the  relief  sought  by 
the  bill.  Jackson  v.  Stanfield,  137  Ind.  592;  Old  Dominion 
S.  aS.  Co.  v.  McKerma,  30  Fed.  48 ;  Casey  v.  Cincinnati  Union, 
45  Fed.  135;  Emack  v.  Kane,  34  Fed.  47;  Central  Ohio  Salt 
Go.  V.  Guthrie,  35  Ohio  St.  666;  Re  Debs,  158  U.  S.  564. 

Mr.  Charles  W.  Darr  for  the  appellees  the  Abner-Drury 
Brewing  Company  and  Abner. 

Mr.  Arthur  A.  Bimey  and  Mr.  Henry  F.  Woodard,  for  the 
appellees  the  Washington  Brewery  Company  and  Henry 
Williams: 

1.  The  averments  of  the  bill  very  clearly  set  forth  an  un- 
lawful conspiracy  and  confederation  that  would  be  enjoined 
in  [171]  a  court  of  equity  at  the  instance  of  the  United 
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States,  and  it  may  be  that  sufficient  is  shown  to  justify  an 
injunction  upon  the  application  of  the  Christian  Heurich 
Brewing  Company  if  that  company  had  filed  a  bill,  but  not 
so  with  the  appellants.  To  entitle  complainants  to  relief 
they  must  show  special  injury.  2  Dan.  Ch.  Pr.  4th  Am.  ed. 
p.  1676;  10  Enc.  PL  &  Pr.  900,  note  2;  Georgetown  v.  GancH 
Go.  12  Pet.  99;  Re  Dels,  158  U.  S.  592,  593;  Smith  v.  Lock- 
wood^  18  Barb.  218;  Sparhawk  v.  Union  Pass,  R,  Co.  54 
Pa.  401. 

2.  At  the  common  law  there  was  no  cause  of  action  by  the 
master  for  enticing  away  his  apprentice.  Later,  Parliament 
passed  an  act  granting  a  remedy.  For  many  years  the  law 
was  only  applied  to  cases  of  enticing  away  of  apprentices. 
Afterwards  the  doctrine  was  extended  by  the  courts  to  all 
cases  where  there  were  contracts,  so  that  since  the  case  of 
Lumley  v.  Gye^  2  El.  &  Bl.  216,  if  one  induce  another  to 
break  a  contract  an  action  for  damages  will  lie.  See  also 
Angle  v.  Chicago  R.  Co.  151  U.  S.  13 ;  WoLker  v.  Cronin^  107 
Mass.  555 ;  Dale  v.  Grants  34  N.  J.  142 ;  Doremus  v.  Hennesy^ 
43  L.  R.  A.  802;  Cooley,  Torts,  2d  ed.  note  1,  par.  70;  Allen 
V.  Flood,  67  L.  J.  Q.  B.  N.  S.  119,  A.  C.  1. 

In  the  case  at  bar,  if  the  four  conspiring  defendant  com- 
panies and  the  defendant  Healy  enticed  or  induced  the  em- 
ployees of  the  Christian  Heurich  Brewing  Company  to  quit 
its  service  and  break  an  existing  contract,  the  company  would 
be  entitled  to  an  action  for  damages,  but  certainly  not  a  per- 
son who  expected  to  purchase  goods  from  the  company ;  if  so, 
why  not  extend  the  remedy  to  persons  who  expected  and  had 
contracted  to  take  the  goods  from  the  person  who  expected  to 
purchase  from  the  company,  and  so  on,  ad  infinitum, 

3.  From  the  averments  of  the  bill,  particularly  those  con- 
tained in  paragraph  16,  it  would  appear  that  it  had  been 
framed  under  the  anti-trust  law  (Supplement  to  Revised 
Statutes,  1874-1891,  p.  763).  A  private  bill  for  an  injunc- 
tion will  not  lie  to  enforce  its  provisions.  Blindell  v.  Hagan^ 
54  Fed.  40;  Pidcock  v.  Harrington,  64  Fed.  821,  2  Gold  & 
Tucker's  notes  on  Rev.  Stat  623.  The  anti-trust  act  is  not 
confined  [172]  to  combinations  of  railroad  companies  in  re- 
straint of  trade,  but  extends  to  all  classes  of  business,  the 

10870*— S.  Doc.  Ill,  62-1,  vol  8 2 
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direct  result  of  which  is  in  restraint  of  trade  or  commerce 
among  the  several  States.  Addyston  Pipe  <&  Steel  Co,  v. 
United  States,  175  U.  S.  211. 

4.  A  court  of  equity  has  no  criminal  jurisdiction,  and  can- 
not interfere  to  prevent  the  commission  of  criminal  or  illegal 
acts,  unless  there  is  some  interference,  actual  or  threatened, 
with  property  or  rights  of  a  pecuniary  nature ;  but  when  there 
is  such  interference,  and  there  is  no  adequate  remedy  at  law, 
the  fact  that  the  act  may  be  criminal  will  not  divest  the 
jurisdiction  of  equity  to  prevent  it.  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  363,  and  note  1. 

Mr.  Lorenzo  A.  Bailey,  for  the  appellee  the  Arlington 
Brewing  Company : 

1.  No  legal  injury  to  the  complainants,  past,  present,  or 
prospective,  is  shown  by  the  bill.  Crowley  v.  Chinsteiisen, 
137  U.  S.  86;  Giozza  v.  Tiernan,  148  U.  S.  657,  662;  Barte- 
meyer  v.  Iowa,  18  Wall.  129,  133;  United  States  ex  rel,  Roop 
V.  Dovglass,  19  D.  C.  99;  Re  Hoover,  30  Fed.  51,  55;  Burke 
V.  Collins  (S.  D.)  99  N.  W.  1112;  Hacjqavt  v.  Sfehlin  (Ind.) 
29  N.  E.  1073;  Tragei^ser  v.  Gray,  73  Md.  250,  255,  9  L.  R.  A. 
784;  State  ex  rel.  George  v.  Aiken,  42  S.  C.  222,  231;  26 
L.  R.  A.  345;  Harrison  v.  Lockhart,  25  Ind.  112;  People  v. 
Gallagher,  4  Mich.  244,  257;  Adhr  v.  Fenton,  24  How.  407; 
Truly  V.  ^Yanzer,  5  How.  141. 

2.  The  combination  of  the  defendants  as  alleged  is  not  un- 
lawful or  contrary  to  public  policy.  The  policy  of  the  law  is 
not  toward  the  unrestricted  or  general  sale  of  beer.  There- 
fore an  agreement  limiting  the  sale  and  providing  for  fixing 
the  prices  thereof  is  not  contrary  to  public  policy.  Anheuser- 
Busch  Brewing  Asso.  v.  Houck  (Tex.  Civ.  App.)  27  S.  W. 
692;  Vandeweghe  v.  American  Brewing  Co,  (Tex.  Civ.  App.) 
61  S.  W.  526.  Combinations  among  competitors,  the  object 
of  which  is  to  realize  a  fair  price  for  the  goods  manufac- 
tured and  sold,  do  not  contravene  any  rule  of  public  policy, 
even  though  [173]  they  operate  in  some  respects  as  in  re- 
straint of  trade.  1  Eddy,  Combinations,  §  276.  A  combina- 
tion to  control  competition  is  legal  where  oppressive  monopoly 
is  not  intended.    Id.,  §§  189-209,  270.    There  is  a  clear  dis- 
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tinction  between  acts  which  have  inducement  in  malice  or  ill 
will,  and  those  which  have  inducement  in  business  com- 
petition and  rivalry.  The  latter  are  legal  combinations,  and 
the  former  are  not.  8  Cyc.  650;  Doremus  v.  Hennessy^  176 
El.  608,  43  L.  R.  A.  802;  Mogul  S.  S.  Co.  v.  McGregor,  L.  R. 
21  Q.  B.  Div.  544;  Cohen  v.  Berlin  <&  J,  Envelope  Co.  56 
N.  Y.  Supp.  588;  2  Eddy,  Combinations,  §  1046.  The  alleged 
purpose  of  the  association  to  allot  customers,  etc.,  is  not  un- 
lawful. The  brewers  have  a  right  to  select  the  persons  with 
whom  they  will  do  business.  It  is  so  held  in  cases  for  injunc- 
tions against  trade  combinations.  Continental  Ins.  Co.  v. 
Fire  Underwriters^  67  Fed.  310;  Tanenbaum  v.  New  York 
F.  Ins.  Exchange,  33  Misc.  134;  68  N.  Y.  Supp.  342;  8  Cyc. 
654.  An  act  done  by  several  is  not  actionable  if  a  like  act 
done  by  one  alone  would  not  be  actionable.  WTiat  one  may 
lawfully  do  singly,  two  or  more  may  lawfully  agree  to  do 
jointly.  8  Cyc.  646,  647,  citing  24  How.  407;  34  Md.  407;  54 
Minn.  223,  and  other  cases. 

3.  The  so-called  Sherman  anti-trust  statute  of  July  2,  1890 
(26  Stat,  at  L.  209),  prohibits  in  the  District  of  Columbia 
"  every  contract,  combination  in  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce."  It  is  not 
to  be  presumed  that  Congress  intended  this  to  apply  to  a  par- 
ticular trade  which  it  is  the  policy  of  Congress  to  restrict, 
such  as  the  liquor  business.  If  the  matters  complained  of  in 
the  bill  come  within  this  statute,  then  the  bill  should  have 
been  filed  by  the  United  States  district  attorney,  as  provided 
by  sec.  4  of  the  act.  The  statute  (sec.  7)  in  such  case  gives 
the  complainants  a  remedy  at  law.  They  have,  therefore,  no 
standing  in  court  in  this  suit.  United  States  v.  E.  C.  Knight 
Go.  156  U.  S.  1, 16. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

1.  As  it  is  charged  in  the  bill,  the  combination  between  the 
[174]  several  defendants  composing  the  Brewers'  Association 
is,  without  doubt,  a  trust  or  conspiracy  in  restraint  of  trade 
within  the  3d  section  of  the  anti-trust  act  of  Congress  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3201), 
and  the  coercion  attempted  to  be  practised  upon  the  Heurich 
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company  to  compel  it  to  enter  the  trust  and  obey  its  regula- 
tions of  the  advance  of  prices  and  the  arbitrary  division  of 
customers  is  a  palpable  invasion  of  private  right,  as  well  as 
inimical  to  the  interests  of  the  public.  W.  TT.  Montague  <& 
Co.  V.  Lowry,  193  U.  S.  38,  47,  48  L.  ed.  608,  612,  24  Sup.  Ct 
Rep.  307;  Addyston  Pipe  <6  Steel  Co.  v.  United  States^  175 
U.  S.  211,  244,  44  L.  ed.  136, 149,  20  Sup.  Ct.  Itep.  96;  United 
States  V.  Trans-Missouri  Freight  Asso.  166  U,  S.  290,  322, 
323,  41  L.  ed.  1007,  1021,  17  Sup.  Ct.  Rep.  540.  The  pur- 
poses and  practices  of  the  combination  or  conspiracy,  as  al- 
leged, are  equally  violative  of  the  common  law,  which  pre- 
vails in  the  District  of  Columbia,  and  of  which  the  3d  section 
of  the  statute  is  declaratory.  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  339,  48  L.  ed.  679,  701,  24  Sup. 
Ct.  Rep.  436;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68 
Pa.  173,  8  Am.  Rep.  159 ;  N ester  v.  Continental  Brewing  Co. 
161  Pa.  473,  24  L.  R.  A.  347,  41  Am.  St.  R«p.  894,  29  Atl. 
102;  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  181; 
Richardson  v.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457,  43  N.  W. 
1102;  Amot  v.  Pittston  cfe  E.  Coal  Co.  68  N.  Y.  558,  23  Am. 
Rep.  190;  Jackson  v.  Stanfield,  137  Ind.  592,  23  L.  R.  A.  588, 
36  N.  E.  345,  37  N.  E.  14;  Gatzow  v.  Buening,  106  Wis.  1, 14, 
49  L.  R.  A.  475,  80  Am.  St.  Rep.  17,  81  N.  W.  1003.  The 
decisions  of  the  highest  courts  of  many  other  States  are  to 
the  same  effect. 

2.  The  serious  question  for  determination  on  this  appeal  is 
the  right  of  the  complainants  to  the  equitable  remedy  of 
injunction  to  prevent  the  execution  of  the  objects  of  the  un- 
lawful conspiracy.  It  is  clear  that  they  are  not  entitled  to 
the  relief  asked  in  the  first  prayer  of  the  bill,  namely,  that 
the  agreement  between  the  four  members  of  the  Brewers' 
Association  be  declared  null  and  void.  In  respect  of  that 
agreement,  merely,  the  concern  of  the  complainants  is  not 
different  from  that  of  the  [176]  general  public,  whose  interest 
can  be  protected  in  no  other  way  than  by  a  suit  in  the  name 
of  the  United  States.  Nor  can  the  attempted  invasion  of  the 
rights  of  the  Heurich  Brewing  Company  by  the  immediate 
parties  to  that  agreement,  no  matter  how  flagrant,  be  stayed 
at  the  suit  of  the  complainants  unless  they  can  show  that  an 
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irreparable  injury  will  be  done  to  themselves  as  the,  direct 
consequence  of  such  invasion. 

Their  ground  of  complaint  does  not  rest  upon  a  contract 
with  the  Heurich  company  which  the  latter  is  about  to  break 
in  obedience  to  the  unlawful  demands  of  the  members  of  the 
trust  and  the  compulsion  exercised  by  them  and  their  con- 
federates. If  such  were  the  case,  and  that  contract  should 
be  broken  through  the  malicious  interference  of  the  defend- 
ants, the  c(Hnplainants  might  maintain  an  action  against 
them  for  the  damages  occasioned  thereby.  Angle  v.  Chicago^ 
St.  P.  M.  dk  O.  R.  Co.  161  U.  S.  1,  13,  38  L.  ed.  55,  63,  14 
Sup.  Ct.  Rep.  240.  They  could  certainly  maintain  an  action 
against  the  Heurich  company  for  such  breach,  and  they 
mi^t  possibly  maintain  one  against  all  of  the  defendants, 
including  that  company,  for  threefold  damages  under  the 
provisions  of  section  7  of  the  anti-trust  act.  Possibly,  also, 
they  might,  under  certain  conditions,  obtain  an  injunction 
against  the  Heurich  company  to  prevent  such  breach. 

Having  no  enforceable  contract  with  the  Heurich  com- 
pany, however,  their  right  to  any  remedy  depends  entirely 
up<m  the  condition  that  they  have  shown  a  case  of  legal 
injury  which  would  directly  result  from  the  forcible  and 
wtongful  termination  of  their  established  trade  relations 
with  the  Heurich  company.  Their  allegations  are  in  sub- 
stance: That  they  have  an  established  and  profitable  business 
in  the  sale  of  light  beer  of  the  Heurich  company's  manu- 
facture; that  they  have  been  regularly  purchasing  such  beer 
from  the  Heurich  company  at  the  price. of  $3.60  per  barrel 
and  retailing  it  for  a  long  period  of  time,  during  which  they 
have  established  a  lucrative  trade  and  custom;  that  the 
Heurich  company  is  unwilling  to  advance  the  price  of  beer 
to  the  proposed  trust  rate,  and  wishes  to  continue  its  sales  to 
complainants  at  the  present  price;  that,  intimi[  176] dated 
by  tiie  threats  of  the  defendants  and  their  malicious  and 
oppressive  acts,  the  Heurich  company  is  about  to  yield  to 
their  demands,  and  will  probably  do  so  unless  restrained; 
that  the  immediate  and  direct  effect  of  such  surrender  will 
be  an  advance  in  the  price  of  said  beer  to  $5.70  per  barrel ; 
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that  another  and  probable  effect  will  be  that  complainants 
will  be  assigned  as  customers  to  some  other  member  of  the 
trust,  against  their  will,  and  be  unable  to  purchase  the  beer 
of  the  Heurich  company  at  even  the  advanced  price;  that 
the  immediate  and  direct  effect  of  either  act,  and  particularly 
of  both  combined,  will  be  to  deprive  complainants  of  many 
of  their  regular  customers,  and  diminish  their  receipts  and 
profits  to  their  irreparable  loss  and  injury. 

In  the  event  of  the  execution  of  the  conspiracy  these  con- 
ditions would  entitle  them  to  an  action  for  such  damages  as 
they  would  be  permitted  to  prove  at  law,  with  threefold  re- 
covery under  the  statute.  W.  W.  Montague  c6  Co.  v.  Lowry^ 
193  U.  S.  38,  48  L.  ed.  G08,  24  Sup.  Ct.  Rep.  307.  But  dam- 
ages for  acts  which  might  work  commercial  ruin  are  not 
always  recoverable  at  law,  the  rules  of  which  relating  to  the 
measure  of  damages  do  not  ordinarily  warrant  the  assess- 
ment of  consequential  damages  of  an  uncertain  or  speculative 
character,  such  as  loss  of  trade  and  profits  and  the  failure 
of  credit  and  business.  For  such  injuries  the  remedy  at  law, 
even  under  the  statute  giving  a  three- fold  recovery,  is  inade- 
quate and  incomplete.  In  such  cases,  then,  the  jurisdiction 
of  equity  attaches,  and  to  accomplish  the  ends  of  justice  the 
writ  of  injunction  will  issue  to  prevent  the  doing  or  the  cdh- 
tinuance  of  the  wrongful  acts.  Watson  v.  Sutherland^  5 
Wall.  74,  79,  18  L.  ed.  580,  583;  North  v.  Peters,  138  U.  S. 
271,  281,  34  L.  ed.  936,  939,  11  Sup.  Ct.  Rep.  346.  See  also 
Vance  v.  W,  A,  Vandercook  Co.  170  U.  S.  468,  480,  42  L.  ed. 
1111,  1116,  18  Sup.  Ct.  Rep.  645. 

3.  The  contention  of  the  appellees,  that  the  exclusive  right 
to  equitable  relief  against  the  execution  of  conspiracies  in  re- 
straint of  trade  is  in  the  United  States  under  the  provisions  of 
the  anti-trust  act,  has  not  been  seriously  contested  by  the  ap- 
fl77]pellants,  who  claim  the  right  independently  of  the 
statute.  This,  as  we  have  seen,  but  declares  the  rule  of  the 
common  law,  then  and  now  in  force  in  the  District  of  Colum- 
bia, under  which  any  person  may  invoke  the  jurisdiction  of 
equity  to  prevent  an  irreparable  injury  through  such  con- 
spiracy.   Jackson  v.  Stanfield,  137  Ind.  592,  23  L.  R.  A.  588, 
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36  N.  E.  845,  37  N.  E.  14;  Hagan  v.  Blindell,  6  C.  C.  A.  86, 
13  U.  S.  App.  354,  359,  56  Fed.  696.  That  the  statute  makes  a 
conspiracy  in  restraint  of  trade  a  crime,  and  provides  a 
severe  penalty  therefor,  does  not  necessarily  impair  the  ordi- 
nary jurisdiction  of  equity,  where  the  criminal  acts  work 
irreparable  injury  to  property.  Re  Dehs^  158  U.  S.  564,  593, 
39  L.  ed.  1092, 1106, 15  Sup.  Ct.  Rep.  900. 

And  whatever  may  be  the  rule  of  its  enforcement  generally, 
neither  by  express  terms  nor  necessary  implication  does  it 
undertake  to  completely  substitute  its  remedies  for  all  others 
which  any  person  might  have  had  before  its  enactment. 

As  the  complainant's  right  to  a  remedy  in  equity  can  be 
maintained  without  regard  to  the  act  of  Congress,  it  is  not 
essential  to  determine  whether,  if  the  wrongs  complained  of 
would  be  remediless  save  by  resort  to  that  act,  any  party 
other  than  the  United  States  can  invoke  the  jurisdiction  of 
equity  to  restrain  their  commission.  At  the  same  time  we  are 
not  to  be  understood  as  admitting  the  defendant's  contention 
on  this  point.  The  decisions  supporting  that  contention  have 
aU  been  in  cases  under  the  sections  of  the  act  relating  to  con- 
spiracies in  restraint  of  interstate  commerce,  in  jurisdictions 
where  the  power  of  Congress  is  limited  to  that  end,  and  where 
the  jurisdiction  of  equity,  it  seems,  was  not  invoked  on  the 
ground  of  special  and  irreparable  injury  to  the  complainant. 
Metcalf  V.  American  School  Fvmiture  Co.  108  Fed.  909.  912, 
and  cases  cited ;  Gulf^  C.  c&  S.  F.  R.  Co,  v.  Miami  S.  S.  Co. 
30  C.  C.  A.  142, 52  U.  S.  App.  732,  86  Fed.  407. 

Moreover,  conspiracies  in  restraint  of  trade  in  the  District 
of  Columbia  are  determinable  under  the  3d  section  of  the  act, 
wherein,  in  the  exercise  of  its  plenary  power  of  legislation, 
the  Congress  has  enacted  that  "  every  contract,  combination 
in  form  [178]  of  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce,  in  any  territory  of  the  United  States 
or  of  the  District  of  C/olumbia  *  *  *  is  hereby  declared 
illegal."  *  ♦  *  The  same  section  then  declares  the  mak- 
ing of  such  contracts  or  the  engagement  in  any  such  com- 
bination or  conspiracy  a  misdemeanor,  and  provides  a  pen- 
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aity.    With  the  suggestion  of  these  possible  distinctions  the 
question  remains  an  open  one. 

4.  The  defendants  Crown  and  Healy  are  not  charged  with 
an  independent  attempt  to  raise  or  fix  the  wages  of  the  em- 
ployees of  the  Heurich  Brewing  Company,  and  the  rights  of 
persons  so  engaged  are  not  involved.  The  charge  against 
them  is  that  they  have  combined  and  confederated  with  the 
defendants  composing  the  Brewers'  Association  for  the  sole 
purpose  of  aiding  in  the  conspiracy  to  compel  the  Heurich 
company  to  join  that  association  in  order  that  its  regulations 
looking  to  the  advance  of  the  price  of  beer  and  the  allotment 
of  customers  to  the  several  brewing  companies  may  be  en- 
forced. 

They  are,  therefore,  equally  within  the  scope  of  the  remedy 
sought  to  prevent  the  irreparable  injury  of  the  complainants 
through  the  execution  of  the  objects  of  the  conspiracy  entered 
into  by  their  co-defendants. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
learned  justice  presiding  in  the  equity  court  erred  in  sustain- 
ing the  demurrer  and  dismissing  the  bill.  If  the  testimony 
shall  sustain  the  allegations  of  the  bill  substantially  in  the 
particulars  before  sunmiarized,  the  complainants  will  be  en- 
titled to  a  decree  granting  the  injunction  prayed  for,  limiting 
the  same,  however,  to  such  acts  as  have  relation  to  the  par- 
ticular injuries  sought  to  be  done  them.  The  dissolution  of 
the  trust  agreement  between  the  members  of  the  Brewers' 
Association,  and  the  restraint  of  action  injurious  to  the  gen- 
eral public,  can  only  be  had  at  the  suit  of  the  United  States. 

The  decree  must  be  reversed,  with  costs  to  be  taxed  against 
the  Washington  Brewery  Company  and  Harry  Williams, 
who  entered  the  demurrer  to  the  bill,  and  also  against  the 
Abner-Drury  Brewing  Company,  the  Arlington  Brewing 
Company,  [179]  and  the  National  Capital  Brewing  Com- 
pany, who  have  entered  their  appearance  in  this  court  in  sup- 
port of  the  decree  appealed  from.  The  cause  will  be  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion.    It  is  so  ordered.  Reversed. 
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[81]  INDIANA  MFG.  CO.  v.  J.  I.  CASE  THRESHING 
MACH.  C0.« 

(GircQlt  Court,  B.  D.  Wisconsin.    August  22,  1906.) 
[148  Fed.  21.] 

Patsnts — Suit  fob  Infringement  by  Violation  of  Conditions  of 
LiOENSK  Conteact— LsGALiTT  OF  CoNTBAOT. — Wliere  a  bill  alleges 
infringement  of  patents  by  the  violation  of  tbe  conditions  of  a 
license  contract  thereunder,  and  seeks  in  effect  tbe  specific  enforce- 
ment of  the  contract,  its  legality  is  involved  directly  and  not  col- 
laterally, and  must  be  established  before  equity  will  grant  relief.^ 

Monopolies — Combinations  in  Restbaint  of  Tbaoe — License  Con- 
TBACTs  Undeb  PATENTS. — Coucedlug  that  a  number  of  patents  relat- 
ing to  the  same  art  may  be  united  by  purchase  in  the  same  owner- 
ship, and  that  the  grant  of  combination  licenses  thereunder  on 
conditions  specified  may  be  within  the  lawful  monopoly  given  by 
the  patent  law,  yet  to  be  immune  from  the  operation  of  Anti-Trust 
Law  of  July  2,  1890,  c  647,  26  Stat.  209  [U.  S.  Comp.  St  1901, 
p.  3200]  the  contract  must  be  referable  solely  to  the  inventions 
under  the  patents,  and  int^ded  to  secure  a  monopoly  in  the  bene- 
ficial use  of  specific  inv«itions  only;  and  where  It  extends  beyond 
such  purpose,  and  is  intended  to  create  a  monopoly  in  the  manufac- 
ture of  the  article  to  which  the  patents  relate  by  securing  and  hold- 
ing for  the  benefit  of  the  parties  all  patents  relating  thereto  under 
which  such  manufacture  may  be  carried  on,  and  not  for  the  pro- 
tection of  patent  rights,  it  may  constitute  a  conspiracy  and  combina- 
tion in  restraint  of  trade  in  violation  of  the  law. 

Same. — Complainant  acquired  by  purchase  the  ownership  of,  or  ex- 
clusive license  to  use,  21  United  States  and  two  Canadian  patents, 
all  relating  to  pneumatic  straw  stackers,  and  confederated  all  of 
the  manufacturers  of  threshing  machines  in  the  country  in  a  plan 
of  uniform  licenses  under  the  combined  patents  with  a  uniform 
price  fixed  for  the  product  and  payment  of  a  royalty  to  complainant 
for  each  machine  until  the  end  of  the  full  term  of  any  of  the  pat- 
ents or  of  any  which  might  thereafter  be  acquired  by  complainant. 
It  thereafter  acquired  numerous  other  patents,  until  it  held  over 
100  in  all.  The  devices  of  such  patents  were  not  all  capable  of  con- 
Joint  use  in  a  single  machine.  None  of  them  covered  the  pioneer 
invention  of  a  wind  stacker.    A  number  covered  non-interfering 

*  Reversed  by  Circuit  Court  of  Appeals,  Seventh  Circuit  (154  Fed., 
365).    See  pott,  page  282. 

*  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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devices  performing  tlie  same  functions,  and  capable  of  independent 
use  by  different  manufacturers,  and  many  were  of  no  practical  value, 
and  not  used  by  any  of  the  licensees.  Held,  that  the  purpose  and 
effect  of  such  system  of  contracts  was  to  create  a  monopoly  in  wind- 
stacker  products  without  reference  either  to  any  specific  invention 
or  the  validity  of  any  patent;  that  the  agreement  fixing  the  selling 
price  of  any  form  of  the  product  was  not  attributable  to  any  patent 
in  the  list  nor  to  specific  invention  in  either  of  the  patent  devices, 
and  was  not  within  the  protection  of  the  patent  law,  and  that  the 
combination  created  by  such  contracts  was  in  restraint  of  trade  and 
illegal  as  in  violation  of  Anti-Trust  Law  July  2,  181)0,  c.  647,  20 
Stat.  200  [U.  S.  Comp.  St  1901,  p.  32001  and  the  contracts  not 
enforceable  in  equity. 

In  Equity.    On  final  hearing. 

W,  H,  11,  Miller^  Charles  K,  OfjUeld^  Charles  C,  Linthicum^ 
Chester  Bradford^  Harold  Taylor^  and  E,  II,  Bottum^  for 
complainant. 

Robert  S,  Taylor^  Charles  Quarles^  I.  K.  Boyesen^  and 
James  II,  Peirce^  for  defendant. 

Seaman,  Circuit  Judge. 

The  issues  of  law  and  fact  in  this  case  are  complicated,  and 
the  volumes  of  testimony,  exhibits,  and  [22]  argument,  are 
formidable,  both  in  matter  and  in  the  various  phases  of  the 
controversy.  That  they  are  difficult  of  solution  goes  without 
saying;  and  with  the  great  interests  involved  and  harsh  de- 
fense set  up,  it  is  not  singular  that  consummate  ability  is 
brought  into  the  contest,  with  the  contentions  upon  which 
the  solution  hinges  strongly  presented  and  combatted,  and  the 
testimony  and  discussion  not  free  from  acrimony. 

The  bill  is  filed  to  enforce  the  alleged  rights  of  the  com- 
plainant, under  certain  letters  patent  for  improvements  in 
straw  elevators  and  stackers,  and  contracts  with  the  defend- 
ants for  manufacture  and  sale  thereunder  of  "  Pneumatic 
Straw  Stackers,"  and  the  relief  sought  is  plainly  in  the 
nature  of  specific  performance  of  the  contract,  whatever  may 
be  the  name  applied  to  the  suit.  It  is  not  alone  for  the  re- 
covery of  the  royalties  promised — for  which  the  remedies  at 
law  may  be  adequate — but  for  equitable  relief,  by  injunction 
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and  otherwise,  for  the  enforcement  of  that  and  other  terms 
of  the  contracts  referred  to. 

The  answer  is  voluminous  in  recitals  of  alleged  equities  in 
favor  of  the  defendants,  setting  up  matter  tending  to  three 
grounds  of  defense:  (1)  Invalidity  of  the  contracts  in  suit, 
as  parcel  of  an  unlawful  combination  to  suppress  competi- 
tion in  trade;  (2)  violation  of  the  contracts  on  the  part  of 
complainant,  so  that  enforcement  must  be  denied  in  equity; 
and  (3)  non-use  by  the  defendant  of  the  patent  inventions. 
In  argument  the  bill  is  challenged  as  multifarious,  and  for 
want  of  equity  upon  various  propositions,  which  do  not  call 
for  discussion,  apart  from  one  or  the  other  of  the  defenses 
above  mentioned. 

The  issue  upon  the  validity  of  the  contracts  ("A"  and 
"  B  ")  arises  at  the  threshold,  and  its  solution  is  imperative, 
as  it  clearly  appears  that  one  or  both  are  part  of  the  alleged 
combination  agreement.  These  contracts  are  set  up  in  the 
bill  and  are  in  evidence,  as  one  of  the  fundamental  grounds 
for  the  relief  sought,  and  unless  they  are  valid  the  rule  is  ele- 
mentary {McMullen  v.  Hoffman^  174  U.  S.  639,  654,  19  Sup. 
Ct.  839,  43  L.  Ed.  1117)  that  "  no  court  will  lend  its  assist- 
ance in  any  way  towards  carrying  out  the  terms  "  of  such 
contract,  "  nor  will  a  court  of  equity  enforce  any  allege^ 
rights  directly  springing"  therefrom.  So,  their  validity 
must  be  ascertained,  under  the  issue,  as  a  condition  precedent 
to  any  relief  in  equity,  irrespective  either  of  the  seeming 
want  of  equity  in  the  attitude  of  the  defendant  respecting 
such  issue,  or  hardships  which  may  be  imposed  upon  the  com- 
plainant. The  contention  that  the  complainant  may  rest  claim 
for  infringement  upon  the  patents  alone,  without  reference  to 
the  license  contracts,  under  the  rule  that  use  of  the  invention 
contrary  to  the  terms  of  license  constitutes  infringement,  is 
without  force,  if  assumed  to  be  otherwise  tenable,  for  the 
reason  that  bill  and  testimony  claim  the  benefits  of  the  con- 
tract, and  each  is  wholly  directed  to  enforcement  of  its  terms. 
Indeed,  the  relief  prayed  for  in  every  aspect  requires  the 
contract  for  its  sanction.  With  the  case  thus  predicated, 
the  validity  of  the  contract  is  directly  and  primarily  in- 
volved, and  the  authorities  cited  and  pressed  for  [28|  con- 
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sideration  as  denouncing  collateral  inquiry  or  attack  (vide 
Harrison  v.  Glucose  Sugcar  Ref.  Co.^  116  Fed.  304,  307,  63 
C.  C.  A.  484,  58  L.  R.  A.  915,  and  Dennehy  v.  McNuLta^  86 
Fed.  825,  827,  30  C.  C.  A.  422,  41  L.  R.  A.  609,  in  this  circuit, 
and  Connolly  v.  Union  Sewer  Pipe  Go,^  184  U.  S.  540,  545,  22 
Sup.  Ct.  431, 46  L.  Ed.  679)  are  plainly  inapplicable,  and  the 
test  mentioned  in  the  Wiswall  Case  (86  Fed.  671,  674,  30 
C.  C.  A.  339)  for  marking  the  distinction  between  direct  and 
collateral  attack,  lends  no  support  to  the  contention  upon 
that  point.  Were  it  questionable,  in  any  view  of  the  subject- 
matter  of  the  bill,  whether  it  was  open  to  such  inquiry,  doubt 
would  be  set  at  rest  by  these  express  allegations  thereof; 
that  like  contracts  were  made  with  other  manufacturers  to 
the  extent  of  embracing  in  the  "  license  system  "  thereof 
"  substantially  all  manufacturers  of  threshing  machinery  on 
this  continent,"  and  all  pneumatic  straw  stackers  made  in  the 
United  States  and  Canada;  that  violations  by  the  defend- 
ant— sale  at  less  than  the  price  fixed  .being  one  of  the 
charges — endanger  the  entire  system,  leading  "to  dissatis- 
faction and  unrest  on  the  part  of  the  other  licensees  "  and 
encouraging  like  violations.  Whether  the  system  thus  re- 
ferred to  may  not  be  within  the  lawful  exercise  of  patent 
privileges,  is,  of  course,  another  question,  dependent  in  each 
case  upon  the  facts  which  enter  into  the  arrangement,  but  it 
cannot  be  doubted  that  the  contracts  which  make  up  the 
system  are  open  to  challenge,  either  for  monopoly  not  author- 
ized by  the  patent  law,  or  for  other  taint.  Equity  is  not 
content  to  enforce  an  agreement  upon  its  form  alone,  but  will 
search  beyond  its  terms  to  ascertain  the  true  object,  when 
the  issue  of  legitimacy  is  raised.  I  am  satisfied  that  such 
issue  is  presented  here,  and  must  be  determined  under  the 
evidence. 

The  question  of  the  lawfulness  of  the  monopoly  created  by 
the  contracts  and  license  system  in  suit  is  one  of  mixed  law 
and  fact  The  substantial  facts  are  well  established,  if  not 
conceded,  and  the  inferences  of  fact  impress  me  as  free  from 
difficulty,  unless  it  be  in  reference  to  the  nature  of  invention 
in  one  or  more  of  ttie  patents,  which  enters  into  the  ultimate 
inquiry  of  the  effect  of  the  combination.    Laying  out  of  view 
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the  feature  of  property  in  patents  (owned  or  to  be  acquired) 
involved  in  the  argument,  the  doctrine  is  settled  that  the 
monopoly  in  trade  created  by  the  agreement  violates  the  ex- 
press terms  of  Act  Cong.  July  2, 1890,  c  647,  §  3, 26  Stat.  209 
[U.  S.  Comp.  St.  p.  3200],  known  as  the  "Sherman  Anti- 
Trust  Act  **  (as  well  as  the  common-law)  so  that  the  contract 
cannot  be  upheld,  unless  saved  from  invalidity  by  the  ele- 
ment of  patent  license  referred  to.  Bement  v.  National  Har- 
row Go.,  186  U.  S.  70,  92,  22  Sup.  Ct.  747,  46  L.  Ed.  1058; 
Northern  Securities  Co,  v.  United  States^  193  U.  S.  197,  24 
Sup.  Ct.  486,  48  L.  Ed.  679.  On  the  other  hand,  the  grant 
of  a  patent  creates  a  lawful  monopoly,  for  the  term  of  the 
grant,  in  use  of  the  invention,  and  the  right  of  the  owner 
(patentee  or  assignee)  is  well  recognized,  to  parcel  out,  re- 
strict, or  withhold  such  use,  at  will ;  and  he  may  fix  the  price 
at  which  the  patented  article  or  product  shall  be  marketed. 
With  the  aggregation  of  patents  embraced  in  this  combina- 
tion agreement  how  [24] ever,  the  question  of  the  applica- 
bility in  all  phases  of  the  one  and  the  other  of  the  above-men- 
tioned rules  is  not,  as  I  believe,  settled  by  the  authorities. 
The  decisions  are  not  harmonious  in  cases  which  seem  to  be 
analogous  in  certain  features,  so  that  the  question,  broadly 
stated,  remains  at  large,  to  be  determined  upon  general  prin- 
ciples which  are  settled,  both  in  reference  to  the  public  policy 
of  the  laws  respectively  which  restrain  general  monopolies, 
and  those  which  confer  a  limited  monopoly  for  inventions  and 
literary  productions,  and  in  the  light  of  the  leading  opinions 
cited.  Nor  can  the  conclusions  yield  to  the  influence  (sug- 
gested in  argument)  of  the  grave  interests  which  may  be 
effected  upon  the  one  side,  or  of  privity  or  alleged  misconduct 
or  inconsistent  acts  of  the  other  party. 

The  primary  contract  ("A*')  grants  license  to  the  manu- 
facturers under  21  United  States  patents  expressly  named, 
and  two  Canadian  patents,  "  relating  to  the  art  or  method  of 
taking  straw  and  dust  from  threshing  machines,"  which  the 
licensor  "controls  by  ownership  or  exclusive  license,"  and 
extends  "  until  the  full  end  of  the  term  of  any  such  patent " 
owned  by  it,  or  of  the  license  under  patents  which  are  thus 
controlled,  together  with  "  any  inventions  which  may  be  here- 
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after  acquired  "  by  the  licensor.  The  terms  to  be  observed  do 
not  require  specification  for  the  present  purpose,  except  that 
the  royalty  to  be  paid  is  $30  on  each  stacker  made  "  embody- 
ing any  of  said  inventions  or  improvements,"  and  "  the  sell- 
ing price  to  users  of  machines  "  thereunder  must  be  $250, 
when  sold  on  time,  or  $235  for  cash  sales,  with  agency  com- 
missions limited  to  $25 ;  and  the  licensee  is  not  to  dispute  the 
patents  "  directly  or  indirectly  "  nor  "  make  their  alleged 
invalidity  a  defense  "  in  any  manner.  This  agreement  was 
executed  between  the  present  parties  April  8,  1895.  On  Jan- 
uary 20,  1899,  they  made  a  supplemental  agreement  ("  B  ") 
in  compromise  of  differences,  which  I  deem  immaterial  for 
the  present  consideration,  unless  it  be  in  the  provision  that 
the  licensee  "  will  not,  either  directly  or  indirectly,  raise  any 
question  as  to  the  validity  of  the  contract  (''A")  which  it 
reaffirms. 

This  license  agreement,  upon  its  face,  does  not  depart,  as 
I  assume,  from  the  customary  forms  of  a  license  system,  ex- 
cept in  the  great  number  of  patents  included,  and,  perhaps, 
the  extent  or  indefiniteness  of  the  term  which  may  be  implied 
from  the  recitals.  The  testimony  is  voluminous  in  reference 
to  numerous  additional  patents  which  have  been  acquired 
by  the  complainant,  from  licensees  and  others,  in  the  develop- 
ment of  its  system,  so  that  its  so-called  "  patent  properties 
exceed  100  in  number,"  although  five  only  are  alleged  in  the 
bill  to  be  invaded  by  the  defendant's  structure.  While  I  have 
deemed  it  unnecessary  to  examine  this  array  of  patents,  in 
detail,  except  the  five  referred  to — not  even  to  ascertain  their 
relation  respectively,  remote,  or  otherwise,  to  the  wind  stacker 
art — these  general  facts  are  either  conceded  or  undisputed. 
Many  of  the  patents  named  in  the  contract  and  subsequently 
acquired  are  of  no  substantial  value;  many  are  neither  used 
nor  applicable  for  practical  use  by  any  of  the  licensees  in  the 
system;  some  are  used  only  by  single  licensees;  and,  however 
the  fact  may  be  in  reference  to  the  five  alleged  to  be  in- 
fringed, the  [26]  patent  devices  combined  under  the  terms 
of  the  license  are  not,  "  in  whole  or  in  part,  capable  of  con- 
joint use  in  a  single  machine."  On  reference  to  the  subject- 
matter  of  these  patents,  it  is  obvious  upon  their  face  that  all 
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are  not  of  such  relation  and  character  that  each  is  needful, 
in  any  sense,  to  protect  the  just  monopoly  granted  to  any 
patentee  in  the  list,  as  pioneer  or  subordinate  invention,  al- 
though a  portion  may  be  so  related  and  useful  to  one  another, 
when  associated  under  the  license.  Moreover,  the  fact  is  not 
only  presxmiptive  from  the  grants,  but  appears  on  the  face 
of  the  patents  respectively — whatever  view  is  adopted  of  the 
legitimate  scope  of  invention  in  the  alleged  pioneer  pneu- 
matic stacker — that  more  or  less  of  the  patents  included  in 
the  license  system  are  not  in  interference  with  either  of  the 
prior  inventions  disclosed  in  any  of  the  patents;  and  that 
such  devices  are  capable  of  independent  use  in  an  independ- 
ent mechanism  of  the  art. 

Upon  these  premises  alone — of  numerous  patents  covering 
various  inventions  in  the  ownership  of  a  single  purchaser, 
and  license  issued  thereunder  for  exclusive  use  of  the  inven- 
tions by  licensees  upon  the  tenns  specified — the  rule  is  as- 
sumed (for  the  present  consideration)  to  be  settled  that 
mcmopoly  of  such  inventions  is  within  the  objects  of  the 
grants,  and  that  the  transactions  do  not,  prima  facie,  violate 
the  general  provisions  of  law  against  combinations  in  re- 
straint of  trade.  Bement  v.  National  Hankow  Company^ 
186  U.  S.  70,  93,  22  Sup.  Ct.  747,  46  L.  Ed.  1058.  Neverthe- 
less, I  am  satisfied  that  monopoly  thus  secured  to  be  immune 
fi;om  the  anti-trust  act,  must  be  referable  solely  to  the  in- 
ventions under  the  patents,  and  that  a  combination  of 
licensees  formed  thereunder  may  create  a  monopoly  which 
exceeds  the  legitimate  scope  of  the  patent  privileges,  not 
within  the  contemplation  of  the  provisions  for  the  grant, 
and  thus  violate  the  general  act  referred  to — with  or  without 
intentional  co-operation  on  the  part  of  the  licensor.  In  other 
words,  while  exercise  of  the  right  which  the  authorities  con- 
cede to  be  inherent  in  the  grant,  of  obtaining  several  patents 
by  purchase  and  combining  them  in  a  license,  results,  in  a 
sense,  in  combination  of  licensor  and  licensees  to  uphold 
monopoly  of  the  inventions,  which  may  be  lawful,  I  am  of 
opinion  that  such  combination  must  be  limited  to  the  express 
policy  and  object  of  the  patent  grant — monopoly  in  bene- 
ficial use  of  a  specific  invention — and  when  extended  beyond 
that  purpose  by  concert  of  action,  may  thus  be  brought 
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within  the  inhibition  of  the  general  law;  that  this  right  to 
assemble  and  hold  patent  properties,  alike  with  the  instance 
in  the  Northern  Securities  Case,  may  be  abused ;  may  be  the 
means  and  guise  for  creating  what  has  been  aptly  termed 
"a  conspiracy  of  monopolists,"  so  that  the  act  which  is 
otherwise  innocent  and  within  individual  rights  becomes  un- 
lawful as  opposed  to  public  policy  in  the  methods  employed ; 
and  that  the  transaction  must  be  probed,  under  the  issue  be- 
yond the  license  terms,  to  ascertain  the  true  objects  sought 
and  obtained  by  this  combination. 

The  testimony  is  too  voluminous  for  recapitulation  here, 
but  the  general  plan  and  purpose  of  the  system  promoted 
and  carried  out  by  the  complainant,  upon  its  own  showing, 
may  be  thus  summarized:  [26]  Owning  the  alleged  pioneer 
patents  of  Buchanan  for  pneumatic  straw-stacker  devices 
(No.  297,561,  of  1884,  soon  to  expire,  and  No.  467,476,  of 
1892),  luider  which  its  predecessor  corporation  was  operat- 
ing, the  use  of  such  general  pneumatic  means  in  the  thresh- 
ing machine  art  was  deemed  of  great  value.  Means  along  the 
same  line  were  soon  devised  by  other  inventors — notably  the 
patents  expressly  included  in  this  suit,  Nethery's  (1893)  No. 
493,734;  Nethery's  (1894)  No.  517,475;  Landis'  (1894)  No. 
512,553 ;  Landis'  (1894)  No.  514,266— and  were  used  or  about 
to  be  adopted  by  threshing  machine  manufacturers.  By  way 
of  dominating  the  art  these  patents  were  acquired  by  the 
complainant  (or  its  predecessor),  and  the  manufacturers  of 
threshing  machines  throughout  the  country  were  confeder- 
ated in  a  plan  of  concerted  license  under  the  combined  pat- 
ents, with  a  uniform  price  fixed  for  the  product.  Certain 
of  the  patents  were  taken  out  in  Canada  for  extension  of  the 
system  there,  and  all  manufacturers  supplying  both  coun- 
tries with  threshing  machines  were  brought  into  the  arrange- 
ment, which  included  the  purchase  from  licensees  and  others 
of  any  patents,  either  in  use  or  liable  to  "  disturb  the  har- 
mony "  of  the  plan.  In  the  course  of  carrying  forward  the 
system,  other  patents  were  acquired  from  time  to  time — both 
from  subsequent  licensees  to  bring  them  in  and  from  other 
patentees  when  conflict  seemed  possible — all  within  the  con- 
templation of  the  uniform  license  which  was  expressly  de- 
signed to  preserve  to  the  licensor  the  bulk  royalty  named  in 
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the  licenae,  and  as  well  to  preserve  among  the  manufacturers 
unity  in  the  selling  price  of  all  machines  made  under  either 
of  the  patent  devices,  irrespective  of  validity  or  value  of 
either  of  the  purported  inventions.  The  contract  ^A''  in 
suit  is  one  of  the  series  uniting  the  threshing  machine  manu- 
facturers— for  other  kindred  manufacturers  were  ultimately 
included  as  joint  licensees — ^and  each  licensee  entered  the 
system  with  full  understanding  of  and  concurrence  in  the 
design.  The  cconplainant  was,  therefore,  the  promoter  of  a 
two-fold  combination  of  numerous  patent  properties  and  of 
all  manufacturers  of  threshing  machines,  whereby  great  in- 
terests were  affected — ^unquestionably  within  the  language  (if 
not  the  scope)  of  the  anti-trust  act,  as  "  in  restraint  of  trade 
or  ccmimerce  among  the  several  states,  or  with  foreign  na- 
tions" (section  1  [U.  S.  Comp.  St.  1901,  p.  3200]),  or  "to 
monopolize  any  part  of  the  trade  "  thereof  (section  2  [U.  S. 
Comp.  St  1901,  p.  3200]). 

Indeed,  the  design  as  above  recited  is  expressly  referred  to 
in  one  of  the  brie&  of  the  complainant,  in  various  forms, 
by  way  of  indicating  equities  in  favor  of  the  relief  sought 
by  the  biU,  of  which  the  following  citations  are  examples: 

(a)  In  one  paragraph  the  complainant  is  thus  extolled: 

"  Not  onlj  is  it  the  owner  of  a  vast  number  of  letters  patent  iden- 
tllled  in  this  record  relating  to  aU  phases  and  conditions  of  the  wind- 
stacker  industry,  but  it  also  stands  before  this  court  as  the  practical 
creator  of  that  industry,  and  without  whose  f^ith  in  such  industry, 
and  the  patents  represented  thereby,  such  industry  would  not  to>day 
exist,  or  if  existing,  would  have  existed  in  the  shape  of  discordant 
factions,  contests  in  the  courts,  injunctional  proceedings  against  manu- 
facturers and  users,  as  widely  variant  as  they  are  patentees  of  a 
himdred  patents." 

[87]  (b)  In  black-faced  type,  the  benefits  of  the  contract 
are  thus  stated : 

"The  royalty  of  $80  per  wind  stacker  to  complainant;  the  profit  of 
$100  par  wind  stacker  to  defendants;  and  the  price  of  $250  per  wind 
stacker  to  the  ultimate  purchaser  or  user  or  farmer  were  entirely 
'satisfactory' to  aU." 

(c)  The  testimony  is  mentioned  as  convincing: 

''That  these  defendants  have  received  from  this  complainant  a  pro- 
refweseoting  a  large  money  consideration  over  and  above  the 
10870*— &  Doc  JU,  e^hY^B 8 
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royalty  fee  of  $30  *' ;  and,  "  that  tbe  complainant  went  widely  beyond 
any  duties  imposed  upon  it  by  tbe  terms  of  tbe  license,  and  that  to 
prevent  any  possible  claim  against  any  of  complainant's  licensees  for 
infringement  of  letters  patent,  and  to  protect  each  licensee  in  the  un- 
disturbed conduct  of  its  business  of  the  manufacture  of  '  wind  0tack- 
ers,'  complainant  has  simply  paid  out  vast  sums  of  money  in  the  pur- 
chase of  letters  patent;  the  existence  of  which  in  the  hands  of  third 
or  hostile  parties  might  be  used  either  as  weapons  of  direct  assault 
against  complainant's  respective  licensees,  by  possible  suits  for  in- 
fringement, or  might  be  used  in  particular  localities  to  destroy  the 
business  of  particular  licensees  by  reason  of  an  attempt  to  manufac- 
ture wind  stackers  in  destruction  of  an  established  trade  by  soch 
licensees,  respectively." 

(d)  And  again : 

••The  resulting  advantages  of  the  payment  of  these  vast  sums  of 
money,  and  of  the  purchase  of  these  patents  by  complainant,  all  enur- 
ing alone  to  the  benefit  of  the  respective  licensees  (and  to  none  other 
more  than  those  defendants),  would,  in  itself,  as  a  consideration. 
Justify  the  payment  of  a  license  fee  or  a  reasonable  compensation  in 
distinguishment  from  the  monopoly  represented  by  the  patents  identi- 
fied by  the  license  right;  and  this  fact  is  Just  as  certain,  and  these 
conditions  are  Just  as  operative  as  a  protection  to  these  defendants 
under  their  license,  even  if  by  any  chance  defendants  could  invent  a 
wind  stacker  so  radically  different  from  the  wind  stacker  of  all  of  the 
patents  of  complainant  as  admittedly  not  to  come  under  or  infringe 
any  claim  of  any  such  patenta" 

(e)  So,  the  liberality  of  the  contract  is  referred  to  as  ex- 
empting the  defendant  from  royalty,  if  its  so-called  Norton 
Stacker  lay  outside  of  any  of  the  patents,"  while  entitled  to 
"  have  all  the  benefits  and  advantages  of  that  license  without 
its  royalty  burdens,"  and  the  further  benefits  are  thus  enu- 
merated : 

"  The  defendant  could  and  would  sell  its  wind  stackers  at  the  price 
of  $250,  because  that  price  is  the  price  fixed  for  the  market  by  com- 
plainant's monopoly,  and  adhered  to  by  every  other  manufacturer  in 
the  United  States  and  Dominion  of  Canada,  and  there  would  be  no 
reason  why  this  single  defendant,  as  an  exception,  should  sell  at  a  less 
price.  Complainant's  license  contract  and  their  more  than  100  patents 
would  be  equally  as  valuable  to  defendant  as  to  the  other  licensees, 
because  such  patents  are  a  barricade  and  protection  from  any  other 
manufacturer  entering  the  field  of  industry,  the  practical  reemlt  being 
that  the  defendant  would  take  his  |100  profits  upon  each  wind  stacker 
manuftietured  and  sold,  and  this  solely  by  reason  of  the  fact  of  com- 
plainant's patoitfl  and  the  binding  license  obligations  upon  all  other 
wind-stacker  manufacturers  of  the  eoontry." 
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(/)  The  further  consideration  for  the  agreement  is  urged, 
that  the  complainant  was  to  withdraw  from  the  field  as  manu- 
facturers, and  thus  free  the  licensees  from  such  competition. 

These  propositions,  therefore,  impress  me  as  clearly  estab- 
lished by  the  evidence:  That  monopoly  in  the  general  so- 
called  ^^  wind-stacker  "  products  was  both  intended  and  ac- 
complished without  reference  either  to  any  q)ecific  invention 
or  the  validity  of  any  patent  and  not  referable  alone  to  any 
patent  (a  group  of  patents;  that  the  several  [28]  patents 
pvrporting  to  oover  that  field,  which  were  purchased  by  the 
complainant,  were  potent  if  not  essential  means  to  the  end 
thus  soQg^  and  the  other  patents  which  were  acquired  from 
time  to  time  were  at  least  helpful;  that  concurrence  of  the 
manufacturers,  in  unity  of  action,  to  prevent  competition  in 
^  wind  stackers ''  of  any  form,  was  alike  potent  and  plainly 
essai^ial  to  carry  oat  the  plan;  and  that  the  agreement  fixing 
the  s^ing  price  for  any  form  of  the  product  was  solely  for 
the  benefit  of  the  manufacturers — the  basis  of  their  concur- 
rence— and,  in  no  sense,  attributable  to  either  patent  in  the 
list)  nor  to  q>ecifia  invention  in  either  of  the  patent  devices. 
Doubtless,  the  complainant's  initial  object  was  a  plan  for 
royalties  from  all  manufactures,  with  its  Budianan  patents 
as  the  gem  (especially  the  first  one,  with  brief  tem  to  run) 
and  aoquisitioii  of  all  other  patents,  whidi  might  be  brought 
into  competition,  both  by  way  of  entrenching  and  perpetuat- 
ing ite  claim,  and  to  reach  all  who  were  engaged  in  the  manu- 
facture of  the  various  forms  of  ^'  wind  stackers."  While  such 
plan  of  cumulative  ownership  of  patents,  for  the  purpose  of 
obtaining  royalty  alone  under  the  protection  of  all,  is  sanc- 
ti<Mied  by  the  authorities — ^notably,  Bement  v.  National  Har- 
rov)  Co.,  1M  U.  S.  70, 22  Sup.  Ct.  747, 46  L.  Ed.  1058— as  be- 
tween licensor  and  a  licensee,  I  am  of  opinion  that  this  com- 
bination of  all  manufacturers  under  the  plan  of  acquisition 
and  for  the  purposes  above  outlined,  is  without  such  sanction, 
so  that  no  escape  appears  from  the  conclusion  that  it  violates 
the  anti-trust  act,  if  not  the  cc»nmon  law.  It  is  unmistakably 
a  combination  of  manufacturers  to  restrain  competition  in 
the  make  and  sale  of  their  products,  with  merger  of  the  pat- 
ents in  one  ownership  as  a  means  employed  for  that  purpose, 
and  thus  not  entitled  to  the  beneficent  itile  of  the  patent  law 
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which  intends  protection  only  of  monopoly  of  the  use  of 
specific  invention — ^not  to  foster  combinations  of  patentees 
and  manufacturers  for  general  monopoly. 

The  complainant  relies  upon  the  line  of  authorities  defin- 
ing and  upholding  the  rights  of  monopoly  under  patents  (as 
I  have  above  smnmarized  their  rule) ,  with  special  reference 
to  these  recent  cases  as  decisive:  Bement  v.  National  Harrow 
Co.,  186  U.  S.  70, 22  Sup.  Ct.  747, 46  L.  Ed.  1058,  and  United 
States  Con.  S.  Raisin  Co.  v.  Griifbn  <b  SkeUy  Co.,  126  Fed. 
864,  61  C.  C.  A.  334.  The  first-mentioned  case  is  controlling 
in  so  far  as  it  is  applicable  here,  and  is  not  without  force  in 
the  one  aspect  of  combining  numerous  patents  in  single 
ownership  and  granting  license  thereunder  upon  terms  analo- 
gous to  the  single  license  set  out  in  this  bill.  But  the  case 
there  decided  is  plainly  distinguished  by  the  express  terms 
of  the  opinion  from  the  combination  between  the  licensor 
and  the  various  manufacturers  above  indicated.  That  was  a 
hearing  on  error  to  the  Supreme  Court  of  New  York  (after 
the  state  Court  of  Appeals  had  reversed  for  want  of  juris- 
diction to  review  the  facts),  and  the  only  reviewable  ques- 
tion, as  stated  in  the  opinion,  was  the  validity  of  the  single 
contract  in  suit,  with  no  facts  found  of  a  combination  of 
licensees  as  set  up  there  in  the  answer.  So,  the  question  of 
the  effect  of  such  alleged  combination  was  not  reviewable 
under  the  findings,  and  was  excluded  from  consideration,  as 
the  opinion  carefully  and  repeatedly  points  [29]  out;  and  it 
furnishes  no  support  for  the  agreement  in  suit.  The  Raisin 
Co.  Case,  supra,  if  otherwise  applicable,  is  expressly  founded 
upon  a  view  of  the  last-mentioned  decision  of  the  Supreme 
Court  which  overlooks  the  distinction  referred  to,  as  I  under- 
stand it,  and  I  am  unable  to  concur  in  that  view ;  and  I  deem 
it  distinguishable,  in  any  event,  from  the  combination  which 
appears  in  the  case  at  bar. 

On  the  other  hand,  the  decisions  in  the  Third  Circuit,  in 
National  Harrow  Company  v.  Hench  (C.  C.)  76  Fed.  667, 
in  the  Circuit  Court  and  upon  appeal,  83  Fed.  36,  27  C.  C.  A. 
349,  39  L.  R.  A.  299,  impress  me  as  stating  the  true  rule 
which  should  govern  the  present  contract,  and  the  conclusion 
of  illegality  in  the  present  combination  may  well  rest  on  the 
grounds  there  expresaed. 
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I  am  further  impressed,  however,  with  special  features, 
which  enter  into  this  arrangement,  in  reference  to  the  patents 
(not  appearing  in  any  of  the  cases  called  to  attention) ,  lending 
force,  as  I  believe,  to  the  contention  of  unlawful  monopoly. 
When  the  undertaking  was  started,  the  pneumatic  straw 
stacker  was  not  a  mere  experiment,  but  in  practical  use,  as  an 
attachment  to  or  part  of  the  threshing  machine.  Its  useful- 
ness and  popularity  were  well  recognized,  in  various  of  the 
patent  forms.  Manufacturers  of  threshing  machines  were 
either  making  them  under  a  patent,  or  procuring  them  from 
a  maker,  to  be  used  with  the  machine ;  and  many,  if  not  all, 
of  such  manufacturers  were  desirous  of  license,  under  one 
or  another  of  the  existing  patents,  to  make  the  stacker  in 
connection  with  their  machine.  The  five  patents  named  in 
the  bill  as  infringed  were  then  in  the  field — ^with  others 
listed  in  the  license,  which  do  not  call  for  special  reference — 
as  competitors  for  that  trade ;  and  it  is  unmistakable  that  this 
condition  was  a  moving  cause  for  the  combination.  C!on- 
sideration  of  these  patents,  in  the  light  of  the  prior  art  and 
in  relation  to  each  other,  is  of  interest — and  in  one  view 
essential — to  show  their  bearing  upon  the  plan.  Upon  the 
issue  of  infringement  they  were  elaborately  discussed  in  the 
oral  arguments  (and  as  well  in  the  briefs),  and  I  have  given 
much  time  to  their  careful  examination.  For  the  purposes 
of  the  present  point,  however,  it  seems  inadvisable  to  discuss 
in  detail  the  claims  under  either,  or  the  prior  art  (upon 
which  direct  issues  may  hereafter  arise),  and  a  summary 
statement  of  my  deductions  and  their  basis  will  serve  for 
application  here. 

On  behalf  of  complainant,  it  is  contended  that  Buchanan's 
patent  No.  467,476  (which  it  then  owned)  was  the  first  suc- 
cessful stacker  in  this  art — the  pioneer  "wind  stacker" — 
with  the  four  succeeding  patents  of  Nethery  and  Landis 
(Nob-  498,734,  617,475,  612,653,  and  514,266)  as  mere  im- 
provements, but  entitled  to  liberal  interpretation.  This  view 
of  the  second  Buchanan  patent,  as  dominating  the  art,  is 
untenable,  upon  my  understanding  of  the  prior  Buchanan 
patent  No.  297,661  (of  1884)  and  various  earlier  patents  and 
publications  in  evidence;  and  the  Nethery  and  Landis  patents 
impresB  me  as  departures  from  any  patentable  novelty  in 
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No.  467,476  of  Buchanan — ^not  in  conflict  or  dominated  by 
it — but  alike  with  its  improvements  upon  No.  297,561  and 
other  prior  devices.  The  first  Buchanan  patest  of  1884  may 
fairly  be  assumed  as  the  pioneer  in  this  country  of  the  pres- 
ent form  of  pneumatic  straw  stacker,  although  all  its  gen- 
eral features  [80]  are  anticipated  in  the  British  patent  of 
Brinsmead  (1868)  and  other  early  foreign  devices  shown  in 
patents  and  publications.  His  second  patent  (in  suit)  is 
unmistakably  of  the  same  general  form,  with  improvement 
in  stacking  function  through  means  for  vertical  movement 
of  the  trunk  and  other  details;  so  Netherly  and  Landis  have 
improved  with  other  specific  means,  but  neither  has  departed 
from  the  general  form  and  pneumatic  idea  disclosed  in  the 
original  Buchanan  patent.  With  the  expiration  of  that 
patent,  at  the  utmost,  each  of  the  improvers  was  entitled  to 
the  use  of  its  disclosures,  and  I  am  satisfied  that  no  inven- 
tion of  either  improver  was  invaded  by  the  other.  In  Bu- 
chanan's second  patent  the  improved  means  was  adapted 
from  the  old  art — a  mere  development  of  the  primary  con- 
ception, when  called  for  in  practical  use,  to  accommodate  the 
stacking — of  undoubted  value,  but  not  entitled  to  functional 
dominition. 

As  non-interfering  pat^its  of  conceded  utility  each  was 
open  to  independent  use  by  manufacturers  under  license 
from  the  patentee,  and  it  must  be  inferred  that  the  pooling 
of  the  patents  and  enlistment  of  all  manufacturers  in  a  pool 
contract  was  mutually  entered  into  in  that  view,  and  with 
special  reference,  on  the  part  of  complainant,  to  the  early 
expiration  of  the  first  Buchanan  patent.  The  royalty  value 
of  each  rested  upon  the  practical  value  of  the  improvement 
and  the  market  was  at  hand,  equally  open  to  each,  before  the 
combination;  each  appears  to  have  meritorious  features  to 
give  it  standing  in  that  market.  Thus  all  of  the  patents  above 
specified — and  others,  as  well,  included  in  the  arrangement — 
were  in  the  attitude  of  competitors  with  each  other  for  use 
under  royalty,  by  the  manufacturers,  while  the  manufac- 
turers were  in  competition  with  each  other,  both  for  bar- 
gaining to  obtain  license  and  in  sale  of  their  products.  The 
patentees  were  among  themselves,  therefore,  in  tliat  sense, 
equally  with  the  manufacturers,  rivals  in  trade  for  royalty 
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use — ^preeumptdTely  so  as  to  all  in  the  same  line  of  use,  and 
as  matter  of  fact  in  reference  to  those  above  menticmed — and 
thus,  as  I  believe,  within  the  letter  and  policy  of  tiie  law 
which  prohibits  combinations  betwe^i  such  "  possible  rivals 
in  trade.**  Northern  Seeurities  Co.  v.  United  States^  198 
U.  8.  197,  24  Snp.  Ot.  486,  48  L.  Ed.  679;  Swift  db  Co.  r. 
United  States,  196  U.  8.  875,  26  Sup.  Ct.  276,  49  L.  Ed.  618; 
CarroU  v.  Oreenwich  Ins.  Co.,  199  U.  S.  401, 409,  26  Sup.  Ct. 
66,  60  L.  Ed.  246.  The  settled  rule  in  reference  to  the  privi- 
leges vested  in  patent  property  is  not  overlooked  in  this  view. 
As  tersely  stated  in  the  opinion  by  Judge  Baker,  speaking 
for  the  Circuit  Court  of  Appeals,  in  Victor  Talking  Machine 
V.  The  Pair,  128  Fed.  424,  426,  61  C.  C.  A.  58,  60,  "  without 
applying  to  the  Patent  Office,  one  may  make  and  use  and 
sell  the  device  that  embodies  his  invention.  That  is  his 
natural  right.  Within  his  domain,  the  patentee  is  czar.  The 
peqple  must  take  the  invention  on  the  terms  he  dictates,  or 
let  it  alone  for  17  years.  Cries  of  restraint  of  trade  and  im- 
pairment of  the  freedom  of  sales  are  unavailing,  because  for 
the  prcMnotion  of  the  useful  arts  the  Constitution  and  statutes 
authorize  this  very  monopoly." 

Nor  do  I  overlook  the  recognized  right  (as  before  men- 
tioned) of  the  patent  owner,  as  such  czar  "  within  his  do- 
main," either  to  suppress  his  own  or  prescribe  the  terms  of 
its  iMB  by  others;  or  to  own  [81]  and  enforce  monopoly 
under  several  patents.  Nevertheless,  as  I  conceive  the  rule, 
without  the  domain  of  monopoly  for  each  individual  inven- 
tion, the  owner  stands  on  an  equality  with  all  other  prop- 
^y  owners  and  is  equally  amenable  to  the  general  law 
against  confederation  with  others,  tending  to  create  another 
kind  of  monopoly,  through  concerted  action  of  the  confed- 
erates. 

The  patent  privilege  is  granted  by  the  government  by 
excluding  others  from  its  use,  unless  licensed  by  the  patentee 
as  owner;  and  this  exclusive  use  is  strictly  enforced  by  the 
courts;  and  if  properly  termed  a  monopoly — a  definition  not 
accepted  by  all  the  authorities — it  is  readily  distinguishable 
from  that  of  the  common  law.  For  enforcement  it  requires 
neither  the  aid  of  other  patent  privileges,  nor  concurrence  of 
third  parties;  nor  can  combination  with  other  patents  lend 
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support  for  its  judicial  enforcement  The  right  of  the  owner 
to  purchase  and  enjoy  other  patent  privileges  by  way  of  in- 
vestment or  increase  of  royalties,  together  with  all  other 
recognized  property  rights  therein,  except  the  exclusive  use 
of  each  invention  conferred  by  the  grants  are  held  alike  with 
the  rights  common  to  other  property  owners  to  make  them 
profitable.  So,  the  nature  of  the  patent  privilege  confers  no 
immimity  to  combine  with  other  patentees  or  under  other 
patents  in  a  confederation  of  users,  when  such  combination 
is  prohibited  generally,  as  in  the  terms  of  the  anti-trust  act. 
While  purchase  alone  of  the  outstanding  patents,  interfering 
or  noninterfering,  by  the  complainant,  might  be  within  its 
rights,  the  combination  which  was  entered  into,  with  that  as 
one  of  its  means,  as  I  believe,  violated  the  law.  The  ar- 
rangement was  not  within  the  rule,  which  is  of  general  ap- 
plication, that  differences  may  be  composed  and  litigation 
settled  between  the  parties  by  bona  fide  compromises.  Nor 
was  the  foreclosure  which  it  contemplated,  of  all  questions 
as  to  the  validity  or  value  of  any  patent  brought  into  the 
combination,  justifiable  under  the  circumstances;  and  I  am 
of  opinion  it  was  opposed  to  public  policy. 

With  the  contracts  thus  viewed,  neither  is  enforceable  in 
equity,  and  the  bill  must  be  dismissed. 

Decree  will  be  entered  accordingly,  but  final  orders  respect- 
ing the  funds  in  court  will  be  reserved  until  the  parties  can 
be  heard  on  application  for  appeal  and  stay,  if  so  advised. 


[4861  UNITED  STATES  v.  TERMINAL  R.  ASS'N  OF 
ST.  LOUIS  ET  AL.« 

(Circuit  Ck)urt,  E.  D.  Missouri,  B.  D.    October  25, 1906.) 

[14S  Fed.  486.] 

Witnesses — ^Pboduotion  of  Doouments — ^Powebs  of  Court  of 
Equity. — ^A  court  of  equity  has  power  to  compel  the  production  of 
books  and  papers  by  virtue  of  its  Inherent  and  general  Jurisdiction, 
and  this  power  is  not  confined  to  the  parties  to  the  suit,  but  extends 
to  third  persona* 

«  See  V,  8.  y.  Terminal  R,  Ass'n  (154  Fed.  268) ;  po8t,  page  265. 
»  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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Sams. — Subpoena  Dttgbs  Tecum — ^Refusal  to  Obey. — A  witness  esn- 
not  excuse  his  failure  to  produce  books  and  papers  in  obedience  to 
a  subpoena  duces  tecum  on  tbe  ground  that  the  evidence  called  for 
is  immaterial,  irrelevant,  or  incompetent  under  the  issues  in  the 
case;  that  question  being  one  for  the  court  to  determine  when  the 
evidence  is  offered. 

Same — Geounds  fob  Issuance. — ^To  entitle  a  party  to  a  subpoena 
duces  tecum  to  require  a  witness  to  produce  books  and  papers,  it  is 
not  necessary  that  the  court  should  be  satisfied  beyond  a  reasonable 
doubt  of  their  relevancy  and  materiality  as  evidence,  but  a  showing 
which>  establishes  a  reasonable  ground  to  believe  they  may  be  so  is 
snfScient,  especially  where  the  application  is  made  by  the  United 
States  in  a  suit  of  public  interest  and  importance. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol  60,  Witnesses, 
I  20.1 

Same. — ^The  fourth  constitutional  amendment,  prohibiting  unreason- 
able searches  and  seizures,  affords  no  protection  to  a  witness  for 
his  refusal  to  produce  l>ooks  and  papers  admittedly  in  his  possession 
in  obedience  to  a  subpoena  duces  tecum  issued  by  a  court  of  equity. 

In  Equity.  On  motion  of  B.  M.  Fraser  to  quash  subpoena 
duces  tecum. 

John  F.  Lee  and  E.  C.  Kramer^  for  the  motion. 
D.  P.  Dyer^  C.  H.  Krum^  E.  C.  Crow^  and  Chas.  Nagel^ 
opposed. 

FiNKELKBUBQ,  District  Judge. 

The  matters  now  submitted  to  the  court  arise  in  a  suit 
brought  by  the  government  of  the  United  States  against  the 
Terminal  Sailroad  Association  of  St.  Louis,  the  St  Louis 
Bridge  Company,  the  Merchants'  Bridge  Company,  the  Wig- 
gins Ferry  Company,  the  Merchants'  Terminal  Eailway 
C<Hnpany,  and  14  trunk  line  railroad  companies  engaged  in 
interstate  commerce  to  and  from  the  city  of  St.  Louis,  be- 
sides some  other  parties  defendant  unnecessary  to  mention 
for  the  purpose  of  this  inquiry. 

The  bill  of  complaint  is  lengthy.  It  is  largely  historical. 
It  recites  the  history  of  the  St.  Louis  Bridge  (commonly 
known  as  the  "  Eads  Bridge  ") ,  the  Merchants'  Bridge,  and 
the  Wiggins  Ferry,  the  three  instrumentalities  for  transport- 
ing freight  and  passengers  across  the  river  at  St.  Louis,  Mo., 
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and  it  also  gives  the  history  of  the  various  terminal  railway 
companies  on  both  sides  of  the  river.  After  a  great  deal  of 
detail  the  bill  of  complaint,  in  substance,  culminates  in  the 
charge  that  the  defendants,  intending  unlawfully  to  monopo- 
lize trade  and  commerce,  and  intending  to  restrain  and  sup- 
press competition  in  interstate  commerce  at  St.  Louis,  Mo., 
and  East  St  Louis,  HI.,  effected  an  unlawful  combination  or 
consolidation  of  said  bridges  and  ferries,  and  of  the  terminal 
railways  leading  up  to  the  same,  in  the  hands  of  the  Ter- 
minal Railroad  Association  of  St..  Louis,  and  that  said  Ter- 
minal Railroad  Association  of  St.  Louis  is,  in  fact,  owned  and 
con  [487]  trolled  by  the  14  railroad  companies  who  are  made 
defendants  in  this  case.  The  bill  then  in  effect  charges  that 
by  reason  of  the  facts  set  forth  the  14  railroad  companies 
aforesaid,  through  said  Terminal  Railroad  Association,  con- 
trol all  the  means  for  transporting  freight  and  passengers 
across  the  Mississippi  river  at  St.  Louis,  Mo.,  that  they  arbi- 
trarily fix  and  exact  unreasonable  charges  and  tolls  to  be 
paid  for  freight  and  passengers  to  be  hauled  and  transferred 
in  interstate  business  between  Illinois  and  Missouri,  and  that 
all  competition  has  been  stifled  and  destroyed  to  the  detri- 
ment of  the  public  and  in  violation  of  Act  Cong.  July  2, 
1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200], 
to  protect  trade  and  commerce,  conunonly  known  as  the 
"  Sherman  Anti-Trust  Act."  The  bill  finally  charges  that 
the  properties  aforesaid  are  so  operated  by  the  defendants 
as  to  constitute  a  monopoly  in  their  employment  and  con- 
duct of  interstate  commerce  between  the  states  of  Illinois 
and  Missouri  and  the  various  states  of  the  United  States  and 
foreign  countries,  and  so  as  to  exclude  from  participation 
therein  all  carriers  other  than  those  named  as  parties  to  the 
alleged  unlawful  combination  and  conspiracy. 

The  answer  of  the  defendants  is  also  lengthy.  It  also  goes 
over  the  history  of  these  bridges  and  ferries  and  of  the  ter- 
minal railways  leading  to  and  from  the  same,  and  sets  forth 
in  detail  the  various  transfer  and  traffic  arrangements  by 
which  they  have  come  under  the  single  management  of  the 
Terminal  Railroad  Association  of  St.  Louis;  but  defendants 
deny  that  the  various  steps  by  which  this  was  done  were  un- 
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lawful,  or  tbat  it  was  intended  thereby  to  restrain  interstate 
ccnameree  or  stifle  competiticm,  or  establish  a  monopoly,  or 
that  a  monopoly  was,  in  fact,  created  thereby.  Defendants 
deny  all  the  charges  of  unlawful  combination,  conspiracy,  or 
contracts  or  agreements  to  restrain  or  monopolize  in  any 
manner  or  to  any  extent  interstate  trade  or  commerce,  and 
they  deny  that  they  have  establi^ed  or  exacted  unreasonable 
or  exorbitant  rates,  tolls,  or  charges.  On  the  contrary,  de- 
fendants arer  that  the  bringing  together  of  all  the  former 
disjointed  and  diverse  interests  under  the  single  management 
of  the  Terminal  Railroad  Association  resulted  in  the  better 
handling  of  traffic,  both  freight  and  passenger,  and  that,  in- 
stead of  restraining  trade  or  commerce,  it  fostered  and  pro- 
moted the  same  by  affording  greater  and  more  expeditious 
fa<^ties  at  lower  diarges.  I  have  stated  the  issues  made  by 
the  pleadings  only  in  a  very  general  way,  without  any  at- 
tempt at  great  accuracy,  and  only  in  so  far  as  they  seem  to 
me  to  bear  on  the  question  now  before  the  court. 

It  appears  from  the  pleadings,  then,  that  this  case  is  one  of 
public  interest,  not  only  to  the  people  of  St  Louis,  but  indi- 
rectly to  the  people  of  the  United  States  generally,  and  the 
bill  of  complaint  states  that  it  is  brought  by  the  United  States 
Attorney  for  the  Eastern  District  of  Missouri  under  the 
direction  of  the  Attorney  General  of  the  United  States. 
When  the  issues  were  made  up,  an  examiner  was  appointed 
to  take  the  testimony  under  the  sixty-seventh  rule  governing 
proceedings  in  equity,  and  the  taking  of  this  testimony  has 
been  in  progress  for  several  months,  and  is  now  in  progress 
before  such  examiner.  A  few  days  ago  the  attorneys  for  the 
goveninient  oame  and  by  an  ap[  488]  plication  in  writing 
Aowed  to  the  court  that  certain  record  books  and  papers  of 
certain  "  traffic  associations  "  and  **  freight  committees  "  in 
this  city  were  needed  by  the  government  as  evidence  before 
the  examiner  in  this  case.  They  asked  for  a  subpama  duces 
tecum  against  R.  M.  Fraser,  in  whose  possession  these  records 
and  papers  were  alleged  to  be.  The  application  was  in  the 
usual  form,  and  was  verified.  A  subpoena  duces  tecum  was 
thereupon  issued  for  the  production  of  these  books  and 
papers  before  I2ie  examiner.    The  associations  whose  records 
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are  called  for  are  the  following:  The  St.  Louis  coal  traffic 
bureau  and  the  St  Louis  Coal  Traffic  Association,  the  east- 
bound  freight  committee  of  St.  Louis,  the  St  Louis  &  Cin- 
cinnati freight  committee  of  St  Louis,  and  the  St  Louis  & 
Belleville  freight  committee. 

Mr.  Fraser,  the  person  against  whom  the  subpoena  was 
directed,  appeared  before  the  examiner,  stated  his  official 
connection  with  these  associations,  and  admitted  having  the 
books  and  papers  called  for  in  his  possession,  but  refused  to 
produce  them,  and  he  has  filed  a  motion  to  vacate  the  sub- 
poena for  certain  reasons  in  his  motion  set  out,  and  which 
will  be  presently  referred  to.  The  attorneys  for  the  govern- 
ment, on  the  other  hand,  have  moved  for  and  obtained  an 
order  on  Mr.  Fraser  to  show  cause  why  he  should  not  be  com- 
mitted for  contempt  of  court,  to  which  counsel  for  Mr.  Fraser 
have  filed  a  return,  setting  up  substantially  the  same  matters 
which  are  made  the  ground  for  the  motion  to  quash  the 
subpoena.  Both  these  applications  have  been  heard  and  are 
submitted  together. 

The  first  reason  stated  in  the  motion  to  quash  is  that  the 
traffic  associations  and  freight  committees  whose  books  and 
papers  are  called  for  are  not  parties  to  this  suit,  and  that 
therefore  this  court  has  no  right  to  require  their  production. 
This  ground  for  the  motion  was  not  much  relied  on  in  the 
argument,  and  clearly  it  involves  a  misconception  of  the 
powers  of  this  court.  It  is  well  settled  that  a  court  of  equity 
has  power  to  compel  the  production  of  books  and  papers  in 
virtue  of  its  inherent  and  general  jurisdiction,  and  this  power 
is  not  confined  to  the  parties  to  the  suit,  but  extends  to  third 
persons.  TJ,  S.  v.  Babcock,  3  Dill.  569,  Fed.  Cas.  No.  14,484; 
3  Greenleaf  on  Evidence,  §  305 ;  Hale  v.  Henkel,  201  U.  S. 
43,  73,  26  Sup.  Ct  370,  50  L.  Ed.  652. 

The  second  ground  in  the  motion  to  quash  is  that  the  evi- 
dence called  for  in  the  subpoena  "  is  wholly  immaterial,  ir- 
relevant, incompetent,  and  improper  evidence  to  the  issues 
in  said  cause."  This  objection  deals  with  the  materiality  of 
the  proposed  evidence  when  the  books  and  papers  are  pro- 
duced, and  it  might  be  sufficient  to  say  that  it  is  no  excuse  for 
not  producing  them  at  all.    In  other  words,  it  is  not  for  the 
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witness  to  say,  ^  I  will  not  produce  these  records  and  papers 
because  I  believe,  or  I  am  advised,  that  they  would  not  be 
material  if  I  did  produce  them."  That  would  leave  the  de- 
termination of  the  whole  matter  with  the  witness  himself  and 
the  court  would  be  powerless.  Nor,  it  seems  to  me,  can  this 
question  be  properly  decided  in  advance  by  this  court  upcm 
an  application  to  produce  these  books  and  papers,  but  must 
ultimately  be  passed  on  at  the  hearing  when  the  trial  court 
has  all  the  evidence  before  it  and  the  actual  situation  of  the 
case  with  all  [489]  its  issues  and  bearings  is  made  apparent 
to  the  court,  so  that  it  may  act  intelligently,  and  so  that  a 
refusal  to  admit  the  testimony  may  be  excepted  to  and  made 
part  of  the  record  in  case  of  an  appeal.  Edison  Go.  v.  Elec- 
trie  Co.  (G  C.)  44  Fed.  296;  U.  S.  v.  Bahcock,  8  Dill.  569, 
Fed.  Cas.  No.  14,484.  I  cannot  bring  myself  to  agree  with  the 
contenticm  of  respondent's  coimsel  that  it  devolves  upon  the 
government  to  satisfy  this  court,  beyond  any  reasonable 
doubt,  that  the  books  and  papers  called  for  in  this  subpoena 
are  relevant  and  material.  I  think  that  for  the  present  all 
that  is  required  is  that  there  should  be  shown  to  be  a  reason- 
able ground  to  believe  that  they  may  be  relevant  and  mate- 
rial— not  palpably  foreign  to  the  subject  of  inquiry — and  I 
think  a  sufficient  showing  has  been  made  in  that  direction. 
The  government  attorneys  state  to  the  court  that  the  books 
and  papers  called  for  are  relevant  and  material  evidence  on 
behalf  of  the  government,  and  that  it  is  necessary  for  the 
government  to  introduce  them  in  evidenfce.  In  the  case  of 
U.  8.  V.  Babcock^  3  Dill.  666,  Fed.  Cas.  No.  14,484,  the  court, 
under  similar  circumstances  said :  '^  When  the  district  attor- 
ney asserts  that  they  are  material  papers,  we  must  assume,  for 
the  present,  that  he  is  fully  informed  and  that  they  are  mate- 
rial.'^  The  names  of  these  traffic  associations  and  freight 
ocMnmittees  indicate  that  they  deal  with  the  subject  of  trans- 
portation and  frei^t  rates  at  St  Louis,  Mo.,  the  identical 
subjects  involved  in  the  issues  in  this  case.  The  oral  testi- 
mony given  by  Mr.  Fraser  before  the  examiner  fully  confirms 
this.  Thdr  records  and  circular  letters  would  therefore 
naturally  appear  to  bear  upon  the  issues  in  this  case.  It  was 
suggested  in  the  oral  argument  by  counsel  for  respondent 
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that  these  traffic  associations  operated  only  upon  transporta- 
tion from  East  St.  Louis  eastwardly;  but  the  interlacing  of 
tran^ortation  and  rates  between  railroads  and  terminal 
facilities  on  the  east  and  west  side  of  the  river  at  St.  Louis 
is  sudi  that  this  court  would  not  be  justified  in  assuming  that 
they  are  absolutely  distinct  for  the  purpose  of  this  inquiry. 
The  testimony  of  Mr.  Fraser  also  shows  this.  Furthennore, 
it  is  alleged,  and  not  denied,  that  11  out  of  the  14  railroad 
companies  which  are  defendants  in  this  case  are  also  members 
of  these  traffic  associations  or  freight  committees.  I  think 
these  things  taken  together  are  sufficient  to  raise  a  reasonable 
presumption  of  relevancy  and  materiality  for  the  purposes  of 
this  motion.  The  Crocker-Bullock  Case  in  the  184th  Federal 
Shorter  (C.  C.  page  241),  relied  upon  by  counsel  for  re- 
spondent, was  a  case  of  legal  privilege  claimed  by  the  witness, 
and  the  case  was  decided  upon  that  point.  The  case  of  South- 
ern By.  V.  North  Carolina  Corp,  ConwUssion  (C.  C.)  104 
Fed.  700,  was  also  a  case  of  privilege  claimed  on  the  part  of 
the  witness.  Nothing  of  the  kind  is  claimed  in  the  case  at 
bar.  Here  th^e  is  no  claim  of  legal  or  personal  privilege,  nor 
is  it  shown  that  the  witness  or  those  whom  he  represents  will 
be  prejudiced  in  any  way  by  the  production  of  these  books 
and  papers,  so  that  it  resolves  itself  into  a  simple  question  of 
relevancy  and  materiality  raised  by  the  witness  in  this  case. 
The  third  and  last  ground  mentioned  in  the  motion  to 
quash  is  that  the  things  called  for  are  the  private  books  and 
papers  of  these  frfeight  committees  and  bureaus  and  to  re- 
quire their  production  would  be  in  [490]  violation  of  the 
provisions  of  the  fourth  amendment  to  the  Constitution  of 
the  United  States,  in  this :  that  it  would  be  ^'  an  unreasonable 
search  and  seizure  of  the  books,  papers,  and  files  of  said  com- 
mittees and  bureaus."  Conceding  that  a  subpoena  duces 
tecum  may  under  certain  circumstances  be  equivalent  to  a 
search  and  seizure,  I  can  see  nothing  unreasonable  in  the 
issuance  of  this  subpcena  in  this  case.  Considering  the  nature 
of  the  issues,  their  breadth  and  importance,  the  character  of 
these  traffic  associations,  their  relaticm  to  the  defendants  and 
to  the  subject  of  this  inquiry,  I  think  there  is  nothing  un- 
reasonaUe  in  the  number  of  the  books  called  for  or  the 
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description  of  what  is  wanted.  Mr.  Fraser  admits  that  he 
has  these  books  in  his  possession ;  in  fact,  he  has  brought  ihem 
into  court  on  the  hearing  of  this  motion,  but  declines  to  pro- 
duce them  before  the  examiner  for  the  purpose  of  testimony, 
though  ordered  to  do  so  by  a  court  of  competent  jurisdiction. 
The  fourth  amendment  is  no  protection  to  him. 

The  subject  of  transportation  has  of  recent  years  become 
one  of  great  public  concern.  Much  legislation  tending  to 
control  or  regulate  it  has  been  enacted  by  both  state  and  fed- 
eral government^.  To  a  great  extent  the  subject  has  become 
res  puhlic8Bu  I  think  the  books  and  papers  of  these  traffic 
associatioiis  called  for  in  this  subpoana  ought  to  be  produced, 
and  that  the  private  interests  and  convenience  of  those  asso- 
ciations, if  any,  ought  in  a  matter  of  this  kind  to  give  way  to 
the  exig)encies  growing  out  of  this  suit. 

The  motion  to  quash  will  therefore  be  overruled. 


[»24]      LOEWE  ET  AL.  v.  LAWLOR  ET  AL.« 
(Circuit  Court,  D.  Connectlcnt    December  7,  1906.) 
[148  Fed.  924.] 

Bl0V0MftaM--O>MBUIATI0ir   IK  ReBTBAINT  OF   INTEBSTATE  COMMBBGB— 

BoTCOVT — ^Tbade  Unions. — The  action  of  the  members  of  a  labor 
union  in  attempting  to  compel  a  hat  manufacturer  to  unionize  his 
factory  by  leaving  his  employment  and  preventing  others  from  tak- 
ing employment  therein,  and  also,  with  the  asBlstance  of  the  mem- 
bers of  affiliated  organizations,  by  declaring  a  boycott  upon  his 
fO^ds  la  other  states  into  which  such  goods  have  been  shipped  for 
sale  at  retail,  does  not  have  such  relation  to  interstate  commerce 
as  to  constitute  a  combination  or  conspiracy  in  restraint  of  such 
commerce  in  violation  of  the  Sherman  Anti-Trust  Act  (Act  July  2, 
1«00,  c.  6^,  28  Stat.  209  [U.  8.  Comp.  St.  1901,  p.  8200] ).> 

<>Judgni^t  reversed  by  the  Supreme  Court  (208  U.  S.,  274).  See 
po«^,  pu  323.  Upon  trial  In  the  Circuit  Court,  complainants  were  given 
judgment  In  the  sum  of  f232,240.12,  which  Judgment  was  affirmed  by 
the  Ciicult  Ckmrt  of  Appeals,  Second  Circuit  (187  Fed.  522).  See 
y«l.4,PiML 

»«rUM>iM  en^yilgiitedi  1A07,  b9F  West  Publishing  Company. 


Digitized  by 


Google 


42  148  IVDBRAIi  BEPOBTBSy  928. 

Opinion  of  the  Oonrt 

At  Law.    On  demurrer  to  c<»np]amt. 
See  142  Fed.  216. 

Davenport  and  Banka^  for  plaintiffs. 
John  K.  Beachj  John  H.  Light,  De  Forest  and  Klein  and 
Howard  W.  Taylor^  for  defendants. 

Platt,  District  Judge. 

Some  of  the  grounds  of  demurrer  are  general,  attacking 
the  entire  complaint,  and  others  are  special,  affecting  only 
certain  portions  which  are  said  to  be  irrelevant  or  evidential. 
It  is  with  the  former  class  that  we  are  at  this  moment  par- 
ticularly concerned. 

The  complaint,  stripped  to  the  bone,  sets  forth,  in  sub- 
stance, the  following  situation:  The  defendants  are  mem- 
bers of  a  local  union  in  Danbury,  Conn.,  which  is  a  subordi- 
nate branch  of  the  United  Hatters  of  North  America,  which 
embraces  several  states  and  many  members,  and  is,  in  its  turn, 
subordinate  to  the  American  Federation  of  Labor,  which 
embraces  more  states  and  more  members.  The  defendants,  by 
reason  of  such  membership,  were  enabled  to  put  into  opera- 
tion certain  means  to  accomplish  their  purpose,  and  to  such 
means  they  resorted  with  vigor  and  effect.  They  undertook 
thereby  to  compel  the  plaintiffs,  against  their  will,  to  union- 
ize their  factory.  Their  associates,  with  their  assistance,  had 
prior  thereto  employed  similar  means  toward  divers  factories 
in  other  states,  and  had  succeeded.  The  defendants  paraded 
such  successes  before  the  plaintiffs,  and  a  threat  to  treat  them 
in  the  same  way  was  one  of  the  means  which  they  employed 
to  coerce  the  plaintiffs  into  yielding  to  their  demands.  They 
then  withdraw  from  plaintiffs'  employment,  and  tried  with 
considerable  success  to  prevent  others  from  working  for 
them.  With  the  help  of  their  associates  in  the  larger  bodies 
to  which  they  were  affiliated,  they  declared  a  boycott  upon 
hats  [926]  made  by  plaintiffs  which  were  found  in  the  hands 
of  plaintiffs'  customers  in  other  states,  notably  in  California 
and  Virginia.  In  such  action  they  took  advantage  of  the 
absence  from  plaintiffs'  hats  of  the  union  label,  which  by  the 
state  law  of  Connecticut  the  United  Hatters  were  author- 
ized to  affix  to  hats  made  under  the  supervision  of  their 
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members.  In  tbesQ  w^ya  they  caused  the  plaintiffs  a  great 
deal  ol  dajoaage,  and  (according  to  the  complaint)  limited 
and  restrained  plaintiffs'  interstate  trade  in  hats. 

It  must  be  obvious  from  the  foregoing  recital  that  the  de- 
fendants by  the  means  therein  described  sought  to  curtail, 
and}  if  possible,  destroy,  the  plaintiffs'  production  of  hats  at 
home,  and,  with  the  assiBtance  of  their  friends,  to  curtail, 
and,  if  possible,  destroy,  the  distribution  of  such  product 
aftjNT  it  had  become  settled  into  the  stock  of  goods  in  the 
hands  of  plaintiffs'  customers  in  other  states.  There  is  no 
allegation  which  suggests  that  the  means  of  transporting 
plaintiffs'  product,  or  the  product  itself  while  being  trans- 
ported, were  touched,  handled,  obstructed,  or  in  any  manner 
actually  interfered  with.  There  is  no  allegation  that  the  de- 
fendants are  in  any  way  engaged  in  interstate  commerce. 

The  argument  for  the  plaintiffs  is  that  by  entering  into  a 
scheme  to  curtail  the  production  at  home,  and  the  distribu- 
tion by  customers  abroad,  the  defendants  have  formed  a  com- 
bination to  limit  and  restrain  plaintiffs'  trade  between  the 
two  points,  which  is  interstate  trade,  and  that  such  restraint 
is  the  direct,  positive,  and  inevitable  result  of  the  general 
scheme.  The  manufacture  of  the  hats  before  they  leave  the 
factory  in  Danbury  is  not  interstate  commerce,  nor  are  the 
hats  themselves  up  to  that  time  the  subject  of  interstate  com- 
merce. The  distribution  of  the  hats  from  the  hands  of  the 
custcMuers  in  other  states  to  the  ultimate  consumer  is  not  in- 
terstate commerce,  nor  are  the  hats  themselves  during  such 
distribution  the  subject  of  interstate  commerce. 

The  real  question  is  whether  a  combination  which  under- 
takes to  interfere  simultaneously  with  both  actions  is  one 
which  directly  affects  the  transportation  of  the  hats  from  the 
place  of  manufacture  to  the  place  of  sale.  It  is  not  perceived 
that  the  Supreme  Court  has  as  yet  so  broadened  the  inter- 
pretation of  the  Sherman  act  (Act  July  2,  1890,  c.  647,  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200])  that  it  will  fit 
such  an  order  of  facts  as  this  complaint  presents.  What  it 
may  do,  if  the  matter  comes  up  before  it,  is,  in  my  judgment, 
very  uncertain.  If  the  demurrer,  in  so  far  as  it  attacks  the 
complaint  as  a  whole,  shall  be  overruled  and  the  defendants 
put  to  their  answer,  a  jury  trial  must  follow  in  orderly 

10870*--S.  Doc.  Ill,  e2-l,  vol  8 4 
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sequence,  and  after  a  verdict  the  end  would  still  be  far  away. 
A  contested  trial  might  consume  weeks  of  time,  and  the 
expense,  both  to  court  and  parties,  would  be  enormous.  It  is 
deemed  wise,  for  these  reasons,  to  sustain  the  demurrer,  and 
in  this  situation  it  is  hoped  that  the  court  may  be  pardoned 
for  not  entering  into  an  analysis  of  the  contentions  put  forth 
by  the  opposing  parties.  Such  contentions  and  the  inde- 
pendent thoughts  which  they  aroused  were  necessarily  exam- 
ined with  care,  in  order  that  this  present  conclusion  could  be 
reached,  and  if,  in  making  such  examination,  a  further  and 
final  conclusion  was  reached,  it  would  serve  no  useful  pur- 
pose to  make  [926]  it  known  at  this  juncture.  If  the  matter 
shall  come  back  to  me  for  further  action,  observations  upon 
the  questions  advanced  by  the  special  grounds  of  de- 
murrer would  be  gratefully  read,  and  might  tend  to  avoid 
unreasonable  delay  and  expense  at  a  later  stage  of  the 
proceedings. 
Let  the  complaint  be  dismissed. 


[939]  CONTINENTAL  WALL  PAPER  CO.  v.  LEWIS 
VOIGHT  &  SONS  CO.** 

(Circuit  C!ourt  of  Appeals,  Sixth  Circuit    January  6,  1906.) 
[148  Fed.  939.] 

Monopolies — Contbact — Restraint  of  Trade — Reasonableness. 

Where  a  combination  of  manufacturers  and  wholesalers  of  wall 
papers  was  claimed  to  be  in  restraint  of  trade  and  in  violation  of  the 
congressional  anti-trust  act  of  1800  (Act  July  2,  1890,  c  647,  26 
Stat.  209  [U.  S.  Comp.  St  1901,  p.  3200]),  It  was  Immaterial  to  the 
invalidity  of  the  combination  that  the  agreement  was  valid  at  com- 
mon law  as  Imposing  only  a  reasonable  restraint  on  competition,  pro- 
vided the  direct  result  of  its  operation  was  to  directly  restrain 
freedom  of  commerce  between  the  states  or  with  foreign  nations.^ 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  35,  Monopolies, 
§  10. 

Monopolistic  contracts— validity  as  affected  by  public  policy,  see 
note  to  Chicago,  M.  &  St  P.  Ry.  Co.  v.  Wabash,  St  L.  &  P.  Ry.  Co., 
9  C.  C.  A.  666;  Cravens  v.  Carter-Crume  Co.,  34  C.  C.  A.  486.1 


« Judgment  affirmed  by  the  Supreme  Court  (212  U.  S.  227),  For 
opinion  of  the  Circuit  CJourt,  see  post,  page  61. 

^Syllabus  and  statement  copyrighted,  1907,  by  West  Publishing 
Company. 
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[940]  Sams — Contbaot — ^Restraint  of  Tradb — ^Validitt. — ^Plalntlfl 
corporation  was  formed  to  control  the  output  of  98  per  cent  of  the 
wall  paper  mills  of  the  United  States,  and  to  this  end  made  con- 
tracts with  them  to  buy  their  entire  output  at  an  agreed  price. 
Plaintiff  was  nominally  to  make  all  sales  to  wholesalers  and  others, 
either  directly  or  indirectly,  at  a  uniform  price,  subject  to  an  agreed 
scale  of  discounts,  varying  according  to  an  arbitrary  classification 
of  buyera.  The  difference  between  the  price  at  which  the  manufac- 
turers sold  to  plaintiff  and  the  price  exacted  from  the  buyers  from 
plaintiff  constituted  the  dividends  to  be  distributed  to  plaintiff's 
shareholders,  who  were  composed  exclusively  of  those  controlling 
the  combining  manufacturers;  the  stock  being  distributed  in  pro- 
portion to  the  size  of  the  manufacturer's  product  the  year  before 
plaintiff  was  formed.  The  contract  provided  against  the  enlarge- 
ment of  the  manufacturers*  plants,  and  the  only  two  manufacturers 
of  wall  paper  machinery  in  the  United  States  were  Induced  to 
become  parties  by  agreeing  not  to  sell  except  to  members  of  the 
combination.  An  agreement  was  also  made  with  Canadian  manu- 
facturers to  prevent  cutting  the  price.  Each  member  was  required 
to  d^x)sit  his  shares  with  plaintiff,  to  be  held  as  security  to  prevent 
a  breach  of  the  contract  Contracts  were  then  made  with  Jobbers 
and  wholesalers,  binding  them  to  buy  their  ^tire  requirements  of 
plaintiff  at  specified  prices,  and  not  to  sell  at  less  than  the  prices 
fixed  by  plaintiff,  on  pain  that  if  they  did  not  enter  Into  such  con- 
tracts they  could  not  buy  at  all.  Eeld,  that  such  transaction  con- 
stituted an  illegal  combination  in  restraint  of  trade  and  interstate 
oomm^ce,  in  violation  of  Congressional  Anti-Trust  Act  1890  (Act 
July  2, 1890.  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]). 

Samb — Illegality  or  Contract — Sales — Action  for  Price. — Plaintiff 
corporation  formed  an  illegal  combination  of  manufacturers  and 
wholesalers  of  wall  paper  in  the  United  States,  which  constituted 
a  restraint  of  interstate  commerce,  and  a  violation  of  Congressional 
Anti-Trust  Act  1890  (Act  July  2,  1890,  c.  647,  26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200]).  Under  the  contract  between  plaintiff 
and  the  manufacturers,  plaintiff  was  the  nominal  seller  of  all  the 
wan  paper  manufactured  by  the  combination,  though  It  was  actually 
purchased  from  various  Jobbers  or  mills  within  the  combination. 
Def aidants,  wholesalers  of  wall  paper,  having  been  compelled  to 
enter  the  combination  and  agree  to  purchase  and  sell  wall  paper  in 
accordance  with  the  monopolistic  terms  of  the  contract,  purchased 
paper  from  various  members  of  the  combine,  for  which  plaintiff 
brought  suit  Held  that  since  plaintiff  was  bound  to  rely  on  the 
combination  contract  to  show  its  capacity  to  sue,  the  illegality 
thereof  constituted  a  defense  to  the  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Soathem  District  of  Ohio. 
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This  is  an  action  to  recover  a  balance  of  $57,762.10,  due  on 
account  for  wall  paper  sold  and  delivered  to  defendants. 
The  case  turned  upon  the  sufficiency  of  the  third  defense  sub- 
mitted by  the  answer  to  the  petition  of  the  plaintiff.  To  this 
defense  the  plaintiff  demurred.  This  demurrer  was  over- 
ruled. The  plaintiff  declined  to  plead  further,  whereupon 
judgment  was  rendered  for  the  defendants,  dismissing  the 
petition,  and  taxing  the  plaintiff  with  costs.  The  defense  so 
held  to  be  sufficient  was  in  substance :  First.  That  the  plain- 
tiff is  a  member  of  an  illegal  combination  among  the  manu- 
facturers of  wall  paper,  formed  for  the  purpose  of  enhancing 
prices,  stifling  competition,  and  restraining  freedom  of  com- 
merce between  the  states  and  with  foreign  nations,  being  such 
a  combination  or  trust  as  is  forbidden  by  the  anti-trust  act 
of  1890  (Act  July  2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp. 
St.  1901,  p.  3200] )  and  by  the  laws  of  Ohio.  Second.  That  the 
defendants  were  compelled  to  become  parties  to  the  illegal 
combination,  and  that  the  contract  upon  which  this  suit 
depends  for  price  and  terms  of  sale  constitutes  one  of  the 
agreements  which  go  to  make  up  the  illegal  combination  rep- 
resented by  the  Continental  [941]  Wall  Paper  Company. 
The  answer,  embodying  the  defense  here  involved,  in  sub- 
stance avers :  That  the  National  Paper  Company,  a  corpora- 
tion owning  or  controlling  a  large  number  of  wall  paper  fac- 
tories situated  within  the  states  of  New  York,  Pennsylvania, 
New  Jersey,  and  Massachusetts,  together  with  a  large  num- 
ber of  independent  firms  and  corporations  engaged  in  the 
same  manufacture,  combined  or  conspired  together  for  the 
purpose  of  controlling  the  wall  paper  production  in  this 
country  by  suppressing  competition  among  themselves,  and 
enhancing  the  price  of  that  article  to  jobbers,  wholesalers, 
retailers,  and  consumers.  That  for  this  purpose  and  this  end, 
and  to  better  cover  this  scheme,  they  caused  the  organization 
under  the  laws  of  New  York  of  a  corporation  known  as  the 
Continental  Wall  Paper  Company,  with  a  capital  stock  of 
$200,000,  divided  into  16,000  shares,  the  shares  to  be  divided 
among  the  conspiring  firms  and  corporations  in  proportion 
to  the  production  of  each  factory  during  the  year  preceding 
July,  1898.    That  the  scheme  and  agreement  was  that  the 
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National  Wall  Paper  Company,  as  reprefl^itative  of  a  large 
number  of  corporations  dominated  by  it,  should  select  three 
directors,  the  other  firms  and  corporations  three  more,  and 
that  the  six  directors  so  selected  should  select  a  seventh,  and 
the  seven  directors  should  direct  the  combination  through  the 
corporate  name  of  the  Continental  Wall  Paper  Ccmipany. 
That  the  plan  was  that  each  of  the  combining  concerns 
should  enter  into  a  contract,  styling  themselves  "  vendors,'' 
with  the  said  company.  These  contracts  to  be  signed  by 
the  several  corporations  and  firms  entering  into  this  com- 
bination were  identical  in  terms,  and  were  in  the  following 
words  and  figures: 

''BXHIBIT  1. 

••  IMs  agreement,  made  this day  of ,  In  the  year  one 

thousand  elj^ht  htmdfed  and  ninety-eight,  by  and  between ,  a 

corporation  organised  under  the  laws  of  the  state  of 

(hereinafter  called  the  *  Vendor')  party  of  the  first  part,  and  the  Con- 
tinental Wan  Paper  Ck>mpany,  a  corporation  organized  under  the  laws 
of  the  state  of  New  Yortc  (hereinafter  called  the  *  CJompany  *),  party  of 
the  second  part:  Whereas,  the  vendor  is  engaged  in  the  manufacture 
and  sale  of  waO  paper,  borders,  and  other  articles  usually  produced 
and  handled  In  connection  therewith,  and  the  company  is  desirous  of 
acting  as  Its  aeUing  agent  in  handling  the  entire  product  of  the  vendor ; 
and  whereas,  the  company  has  an  authorized  capital  of  two  hundred 
thousand  dollars,  divided  into  16,000  shares,  of  the  par  value  of  $12.80 

eadi;  and  whereas,  the  dealer  is  desirous  of  acquiring shares 

of  the  stock  of  said  company  at  par,  and  to  that  end  has  offered  to 
e&ter  into  this  agreement  and  to  secure  the  performance  thereof  by 
the  deposit  of  said  ^ares:  Now,  therefore,  in  consideration  of  the 
foregoing  recitals,  and  for  other  good  and  valuable  consideration,  it  is 
agreed,  between  the  parties  hereto  as  follows : 

**  First  The  vendor  hereby  sells  unto  the  company,  and  the  latter 
agrees  to  purchase,  the  oitire  product  of  wall  paper  that  may  be  manu- 
factured by  the  vendor  for  the  period  from  July  20,  1898,  to  the  first 
day  at  July,  1890.  The  prices  at  which  the  merchandise  shall  be  sold 
to  ffae  company  are  set  forth  in  a  schedule  hereto  annexed  marked 
'A,'  and  her^y  made  a  part  of  this  agreement.  The  vendor  further 
grants  unto  the  company  the  right  to  two  renewals  of  said  contract  of 
Gom  year  each,  provided  that,  in  the  event  of  the  election  of  the  com- 
pany to  avail  ita&t  of  either  of  said  renewals,  it  shall  so  signify  iu 
writiiig  to  the  vador  befbre  the  first  day  of  June  next  preceding  the 
reaewal  term,  aad  provided  further,  that  such  election  to  renew  shaU 
be  aeeomiWAied  by  llie  wtltten  consents  of  all  the  registered  stoc^- 
IMOmm  of  the  eompany,  incladhig  that  of  the  vendor. 
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"  Second  The  goods  acquired  by  the  company  from  the  vendor  here- 
under, which  are  to  be  sold  to  Jobbers,  shall  be  sold  by  the  company, 
and  not  by  the  vendor  for  the  account  of  the  company.  Such  sale 
shall  be  made  by  the  company  at  discounts  from  road  prices  fixed  in 
the  schedule  hereto  annexed  marked  *  B,*  which  is  hereby  made  part 
of  this  agreement.  The  vendor  will  deliver  such  goods  upon  the 
direction  of  the  company  at  the  rislc  and  for  the  account  of  the 
latter  f.  o.  b.  at  the  place  of  manufacture,  provided,  however,  that 
in  all  cases  in  which  the  goods  are  manufactured  at  places  other 
than  the  cities  of  New  York  or  Philadelphia,  the  vendor  will  equalize 
the  freights  with  [942]  either  of  said  cities  out  of  the  proceeds  re- 
ceivable for  such  goods.  Memorandum  invoices  shall  be  supplied  to 
the  customer  and  to  the  company  inunediately  upon  the  shipment  and 
delivery  of  such  goods,  said  invoices  specifying  quantities  and  road 
prices. 

**  Third.  There  shall  be  furnished  by  the  vendor  to  the  company  on 
the  7th,  14th,  21st,  and  last  days  of  each  month  (except  when  those 
days  fall  on  Sundays,  and  then  on  the  next  succeeding  day)  a  Just  and 
true  statement  of  all  shipments  and  deliveries  of  merchandise  Included 
in  this  contract  which  the  vendor  may  make  for  the  account  of  the 
company,  which  statement  shall  contain  the  names  of  the  purchasers, 
the  character  of  the  goods  sold,  and  the  prices  at  which  they  were  sold, 
to  the  end  that  the  company  may  make  the  proper  charges,  and  in 
order  to  entitle  the  vendor  to  be  credited  with  the  agreed  cost  price 
for  such  goods.  £^ch  of  such  statements  of  shipments  shall  be  ac- 
companied by  an  affidavit  of  one  of  the  officers  of  the  vendor  and  of 
one  of  its  bookkeepers  and  of  one  of  its  shipping  clerks,  to  the  effect 
that  the  information  therein  contained  is  true. 

*'  Fourth.  The  company  shall  permit  the  vendor  to  sell  in  its  own 
name,  and  the  latter  hereby  agrees  to  sell  for  the  account  of  the  com- 
pany, such  of  the  goods  manufactured  by  the  vendor  as  are  to  be  dis- 
posed of  to  purchasers  not  classified  as  jobbers,  which  sales  shall  be 
made  at  the  cost  and  expense  of  the  vendor;  said  vendor  hereby 
guarantying  all  credits  and  the  collection  of  all  accoimts  connected 
with  such  sales.  The  prices  at  which  and  the  terms  upon  which  such 
goods  are  to  be  sold  are  designated  in  this  agreement  as  the  '  Road 
prices,*  and  are  contained  in  a  schedule  hereto  annexed  marked  *C,' 
which  is  hereby  made  a  part  of  this  agreement  On  the  7th,  14th,  21st, 
and  last  days  of  each  month  (except  when  those  days  fall  on  Sundays, 
and  then  on  the  next  succeeding  days),  the  vendor  will  furnish  to  the 
company  a  statement  showing  all  the  shipments  made  on  account  of 
such  sales,  which  statements  shall  contain  the  names  of  the  pur- 
chasers, the  character  of  the  goods,  and  the  prices  at  which  they  were 
sold,  and  such  sales  shall  be  credited  to  the  vendor  by  the  company 
at  the  prices  fixed  in  Schedule  A,  and  shall  be  charged  against  said 
vendor  at  the  prices  at  which  they  were  sold,  which  shall  in  no  event 
be  less  than  those  designated  in  Schedule  C.    The  vendor  is  to  receive 
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for  its  seryiceB  and  expenses  connected  with  such  sales  and  allow- 
ances discounts  equal  to  those  who  are  designated  in  a  classiflcation 
made  by  the  parties  hereto  as  'second  class  Jobbers,'  less  the  dis- 
counts made  on  sales  to  purchasers  designated  in  the  accompanying 
schedules  as  '  quantitiye  purchasers,'  on  which  the  vendor  has  allowed 
the  Quantitlve  discount,  except  that  where  special  and  exclusive  goods 
are  sold  there  shall  be  an  allowance  of  30  per  cent  discount  to  the 
vendor.  The  prices  of  goods  as  fixed  by  Schedules  A  and  O  may  be 
altered  from  time  to  time,  but  the  discounts  allowed  to  Jobbers  shall 
not  be  altered  at  any  time  during  the  term  of  this  agreement. 

"  Fifth.  The  vendor  will  make  collection  of  all  accounts  for  goods 
sold  by  it  for  the  account  of  the  company  under  the  provisions  of  this 
agreement,  except  for  sales  to  Jobbers  (which  accounts  the  company 
is  to  collect),  and  will,  on  the  10th  day  of  each  and  every  month  dur- 
ing the  term  of  this  agreement  account  to  the  company.  Such  account 
shall  be  accompanied  by  a  payment  by  the  vendor  to  the  company  of 
the  difference  between  the  prices  at  which  the  goods  are  agreed  to  be 
sold  to  the  company  as  imbodied  in  Schedule  A,  and  the  prices  at 
which  the  vendor  has  agreed  to  dispose  of  said  goods  as  contained  in 
Schedule  O.  The  purchases  made  by  the  company  from  the  vendor 
hereunder  shall  be  upon  the  same  credit  and  terms  as  those  accorded 
to  other  dealers,  but  the  company  shall  have  the  right  to  anticipate 
the  due  date  of  all  such  purchases,  and  will  pay,  on  the  10th  day  of 
each  month,  to  the  vendor  a  sum  on  account  of  all  shipments  of  the 
preceding  month  equal  to  not  less  than  30  per  cent  of  the  road  prices 
of  goods  shipped  to  Jobbers  by  the  company. 

"  Sixth.  The  vendor  hereby  grants  unto  the  company  the  right,  and 
it  diall  be  the  duty  of  the  latter,  through  its  officers  selected  for  that 
porpose,  to  audit  the  books  of  account  of  the  vendor  as  to  production, 
sales,  and  shipments  at  such  times  and  in  such  manner  as  the  com- 
pany may,  from  time  to  time^  deem  necessary  or  proper.  This  provi- 
sion is  of  the  essence  of  the  agreement,  and  a  failure  on  the  part  of 
the  vendor  to  faithfully  perform  the  same  [948]  shall  operate  as  a 
breach  of  the  contract,  entitling  the  company  to  abrogate  the  agree- 
ment, and  to  such  damages  as  it  may  be  able  to  establish  in  addition 
to  the  absolute  transfer  and  surrender  to  it  of  the  stock  to  be  pledged 
as  hereinafter  provided. 

*'  Seventh.  Tliere  shall  be  a  committee  selected  from  the  company, 
to  be  known  as  the  'Auditing  Committee,'  which  shall  be  made  up 
•from  among  the  directors.  Said  committee  shall  have  power  to  eetab- 
liflh  such  a  qrstem  of  bookkeeping  as  in  its  Judgment  may  be  advisable. 
In  order  to  conform  as  nearly  as  may  be  to  the  laws  of  the  various 
states  in  which  the  factories  of  the  vendor  are  located,  it  is  understood 
that  the  vendor  shall  not  be  at  liberty  to  require  from  the  company 
die  acceptance  of  the  product  of  more  than  ten  hours  per  day  of  any 
one  of  said  factories.  The  product  intended  to  be  sold  to  the  company 
hereunder,  and  which  the  latter  undertakes  to  acquire,  does  not  con- 
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template  the  oilargement  of  the  manufacturing  facilities  of  the 
vendor;  but  nothing  herein  contained  shall  be  construed  as  affecting 
the  rig^t  of  the  vendor  to  substitute  new  machinery  of  the  same 
capacity  for  any  now  in  use  which  may  become  useless  through  wear 
or  through  destruction  by  fire  or  other  casualty.  The  power  to  desig- 
nate the  parties  who  are  to  be  classed  as  jobbers,  and  the  discounts 
to  which  they  are  entitled,  is  expressly  reserved  by  the  company,  and 
such  designation  is  to  be  made  through  its  board  of  directors ;  but  the 
vendor  shall  have  the  right  to  select  the  jobbers  through  whom  the 
goods  manufactured  by  it  are  to  be  distributed,  and  to  designate  the 
amount  of  its  goods  such  jobbers  may  buy,  subject  to  such  credit 
limitations  as  the  board  of  directors  may  impose.  All  orders  placed 
with  the  vendor  by  jobbers  on  behalf  of  the  company  must  be  at  once 
reported  to  the  latter. 

"  Eighth.  The  company  hereby  agrees  to  sell  and  the  vendor  agrees 

to  purchase shares  of  the  common  stock  of  the  company,  for 

which  stock  the  vendor  agrees  to  pay  the  sum  of in  cash  as 

soon  after  the  execution  and  delivery  of  this  agreement  as  the  same 
may  be  demanded  by  the  company;  but  only  if  and  when  the  entire 
share  capital  of  the  company  shall  have  been  fully  subscribed  at  not 
less  than  par.  The  vendor  will,  after  paying  for  said  shares  of  stock, 
indorse  the  certificates  representing  the  same,  and  deliver  the  certifi- 
cates so  indorsed  in  blank  to  the  company,  upon  the  trust  and  agree- 
ment  that  the  company  shall  hold  said  certificates  as  security  for  the 
performance  by  the  vendor  of  each  and  all  of  the  covenants  and  condi- 
tions of  this  agreement ;  and  upon  the  refusal,  neglect,  or  omission  of 
the  vendor,  its  successors  or  assigns,  to  perform  this  agreement,  or 
any  part  thereof,  the  said  shares  of  stock  and  the  certificates  repre- 
sented thereby  shall  be  immediately  sold  by  the  company  at  public  or 
private  sale,  without  notice,  upon  such  terms  and  at  such  price  as  the 
company  or  its  ofiicers  may  deem  reasonable,  and  that  the  proceeds  of 
sale  be  paid  into  the  treasury  of  the  company  as  the  agreed  and  liqui- 
dated damages  to  the  company  for  the  breach  of  said  agreement.  The 
parties  hereto  have  fixed  upon  the  said  stock  and  the  proceeds  thereof 
as  liquidated  damages,  because  of  the  difficulty  in  establishing,  in  a 
court  of  law,  the  actual  damage  that  would  be  suffered  by  the  com- 
pany in  the  event  of  the  refusal,  neglect,  or  omlSBion  to  perform  this 
agreement,  and  in  order  to  avoid  the  difBcnlty  of  such  proof. 

"  In  witness  whereof,  the  vendor  and  the  company  have  respectively 
caused  this  agreement  to  be  executed  by  their  respective  presideiits, 
and  their  respective  corporate  seals  to  he  hereto  attached,  pursuant 
to  resolutions  of  their  reQ)ective  boards  of  directors^  the  day  and  year 
first  above  written.** 

It  would  unduly  lengthen  this  statement  to  fully  set  out  the  sched- 
ules referred  to  in  the  above  exhibit,  and  made  a  part  of  the  contract 
between  the  so-called  vendors  and  the  company.  The  answer  then 
avers  that  the  prices  to  be  charged  the  company  for  the  product  of 
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efteh  so-called  Tendor  was  tbe  estimated  cost  of  production  and  inci- 
dental expense  to  such  mannfacturer  of  carrying  ont  his  or  its  part 
of  the  contract  Schedule  A  of  the  contract  sets  out  the  "  list  price  " 
of  nil  qualittes  of  pap^,  and  in  a  parallel  colunm  the  sale  price  to  the 
con^Miny.  Schedule  B  sets  out  the  sale  price  by  the  company  to  the 
serei^l  claSKS  of  Jobbers  which  the  company  binds  Itself  to  exact, 
and  the  terms  of  sale.  l%e  gross  sale  price  in  this  schedule  is  the  list 
price  of  Schedule  A,  with  a  discount,  which  depends  upon  the  classifl- 
catton  of  Jobben  [944]  provided  for  by  the  seventh  clause  of  the  con- 
tract Schedule  C  sets  out  the  sale  price  to  purchasers  "  other  than 
jobbers"  and  terms  of  sale,  these  prices  being  also  designated  as 
"  road  prices."  These  prices  are  the  "  list  prices  "  of  Schedules  A  and 
B,  with  no  discount  To  purchasers  described  as  *' other  than  job- 
bers "  certain  discounts  are  provided,  dependent  upon  quantity.  Under 
clause  7  of  the  contract,  set  out  above,  **  the  company,"  acting  through 
its  directors,  selected  In  the  manner  heretofore  mentioned,  is  given 
authority  to  classify  Jobbers,  and  prescribe  the  discount  to  each  class ; 
each  "vendor"  being  allov^ed  "to  select  the  Jobbers  through  whom 
the  goods  manufactured  by  it  are  to  be  distributed,  and  to  designate 
the  amount  of  its  goods  such  Jobbers  may  buy." 

"The  distribution  of  profit  over  cost  to  the  company  may  be  illus- 
trated by  takbig  two  classes  of  wall  paper,  one  a  cheap  kind  and  the 
other  more  expensive.  Thus  the  list  price  of  wall  paper  styled 
"  Brown  "  is  4  cents  per  bolt ;  the  sale  price  to  the  company  2  cents. 
The  price  by  the  company  to  "  Jobbers  "  in  the  first  class  is  4  cents, 
with  a  discount  of  20  per  cent,  to  "Jobbers"  in  the  second  class, 
4  ctiits,  with  a  discount  of  17^  per  cent.,  to  "Jobbers"  in  the  third 
dass,  4  cents,  with  a  discount  of  15  per  cent  The  selling  price  to 
all  purchasers  other  than  those  classified  as  Jobbers  is  fixed  at  4  cents 
flat  unless  a  discount  of  small  proportions  is  obtained  as  a  result  of 
a  purchase  bringing  the  buyer  within  the  terms  of  those  called  "  quan- 
tity purchasers.^  "  Embossed  Bronzes "  of  one  class  are  listed  18 
cents  per  bolt;  Jobbers  being  allowed  a  discount  of  45  per  cent,  40 
per  cent,  or  SO  per  cent,  according  to  the  class  they  have  been  placed 
in.  All  the  schedules  contain  a  provision  for  the  equalization  of 
freights  with  certain  cities,  thus  eliminating  advantages  due  to 
locality.  It  is  further  averred  in  said  defense  that  the  companies, 
corporations,  and  firms  which  organized  said  company,  and  which  sub- 
sequently subscribed  for  stock  and  signed  one  of  the  agreements  like 
that  heretofore  set  forth,  constituted  98  per  cent,  of  all  the  manufac- 
turers of  wall  paper  in  this  country.  It  is  further  stated  that,  for 
better  carrying  out  of  the  said  combination,  agreements  were  made 
by  the  plaintiff  with  parties,  companies,  and  corporations  within  the 
United  States  and  Canada,  "by  which  each  agreed  not  to  compete 
wfth  the  other  nor  cut  prices,  the  Americans  in  Canada  and  the  Cana- 
dians In  the  United  States."  It  Is  also  alleged  that  to  further  carry 
out  the  purpose  to  prevent  competition  and  enhance  prices,  that  a 
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contract  was  made  between  plaintiff  and  John  Waldron  ft  Son  and 
the  Kaulsauna  Machine  Company,  the  only  two  manufacturers  of  wall 
paper  machinery  in  the  United  States,  one  having  a  manufactory  in 
New  Brunswick,  New  Jersey,  and  the  other  a  manufactory  In  Kau- 
kauna,  Wisconsin,  by  which  said  manufacturers  agreed,  during  the 
existence  of  the  plaintiff,  to  sell  wall  paper  machinery  only  to  it  and 
said  combination,  and  not  to  any  mills  preparing  to  start.  It  is  then 
averred  that  all  wholesale  dealers  in  the  United  States  were  arbi- 
trarily divided  into  two  classes — ^Jobbers  and  "  road  "  or  "  quantity 
buyers  " — and  that  the  jobbers  were  arbitrarily  divided  into  the  three 
classes  heretofore  mentioned,  and  the  other  wholesalers  into  *'  road  '* 
or  "quantity  buyers"  and  "special  buyers,"  with  the  purpose  that 
all  should  then  be  compelled  to  sign  written  agreements  obligating 
themselves  to  buy  their  entire  stock  of  merchandise  from  the  plaintiff 
direct,  or  through  members  of  the  combination,  and  to  this  end  iden- 
tical printed  agreements  were  presented  to  all  Jobbers  and  whole- 
salers throughout  the  United  States  and  the  territories,  by  which  each 
obligated  itself  to  buy  their  entire  purchases  of  wall  paper  from 
said  plaintiff  at  list  prices'  of  Schedule  A,  heretofore  set  out,  subject 
to  discounts  shown  by  schedule  accompanying  each  such  agreement,  and 
binding  each  such  jobber  or  wholesaler  not  to  sell  at  prices  lower  or 
better  than  those  shown  by  another  schedule  accompanying  each  such 
agreement.  A  copy  of  the  agreement,  so  required  to  be  signed  by  each 
jobber  and  wholesaler,  is  made  a  part  of  the  answer  as  "  Bxhibit  2." 
Same  is  here  set  out  below. 

**  Exhibit  2. 

"An  agreement  made  this  day  of  ,  in  the  year  one 

thousand  eight  hundred  and  ninety-eight,  between  the  Continental 
Wall  Paper  Company,  a  corporation  organized  under  the  laws  of  the 
state  of  New  York  (hereinafter  called  the  'Company'),  party  of  the 
first  part  and  of  (here[94r61inafter  called  the  'Job- 
ber*) party  of  the  second  part.  In  consideration  of  the  sum  of  one 
dollar,  paid  by  the  jobber  unto  the  company  for  the  granting  of  this 
agreement,  the  receipt  whereof  is  hereby  acknowledged,  and  other 
valuable  considerations,  it  is  agreed,  between  the  parties  hereto  as 
follows :  First,  That  the  company  will  sell,  subject  to  such  credit  limi- 
tations as  it  may  impose,  and  the  jobber  will  purchase,  the  entire 
requirements  of  the  jobber  in  his  business  of  selling  wall  paper  for 
the  business  year  ending  July  1, 1899,  to  the  amount  of  a  gross  value, 

without  discounts,  of ,  the  jobber  reserving  to  himself  the  right 

to  purchase  such  merchandise  as  he  may  need  in  excess  of from 

others.  The  company  is  to  deliver  the  goods  without  additional 
charge  f.  o.  b.  at  New  York  or  Philadelphia,  or  to  equalize  freights 
from  the  places  at  which  it  makes  deliveries  to  either  of  said  cities. 
Second.  The  Jobber  shall  be  allowed  discounts  at  the  rates  shown  in 
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the  aocompaiiTing  schedule  marked  'A«'  which  is  hereby  imbodled  in 
this  agreement  as  a  part  thereof.  The  terms  of  payment  to  be  as  fol- 
lows :  Foor  months  from  the  date  of  invoice,  with  discount  at  the  rate 
of  1  per  c«it  per  month  for  anticipated  payment;  provided  settle- 
ment be  made  within  30  days  from  date  of  shipment  either  by  cash  or 
note.  InviHces  for  all  goods  shipped  between  October  15th  and 
March  1st  to  talce  the  latter  date.  Third.  Attached  hereto  marlced  '  B ' 
is  a  schedule  of  the  road  prices  at  which  the  company  sells  its  goods 
for  the  term  embraced  in  this  contract  to  dealers  other  than  jobbers, 
and  also  a  statement  of  discounts  allowed  to  such  customers  other 
than  Jobbers  f6r  quantity  purchasers,  together  with  the  terms  of 
credit  and  freight  allowance  to  which  such  customers  are  entitled.  It 
is  an  essential  condition  of  this  agreement  that  tiie  Jobber  will  not 
directly  or  indirectly  sell  or  offer  for  sale  any  of  the  merchandise 
purchased  from  the  company  hereunder  at  lower  prices  or  upon  better 
or  more  favorable  terms  than  those  shown  in  Schedule  B ;  the  intent 
hereof  being  to  assure  the  company  against  the  use  by  the  Jobbers  of 
this  agreement  to  undersell  the  company.  The  prompt  performance 
by  the  Jobber  of  the  provisions  of  this  agreement  as  to  payment  and 
otherwise  is  a  condition  precedent  to  exacting  the  continuous  per- 
formance of  said  agreement  by  the  company. 

"  In  wltnaBS  whereof  the  company  has  caused  ttds  instrument  to  be 
executed,  and  the  Jobber  lias  hereunto  set  his  hand  the  day  and  year 
first  above  writt^. 


Schedule  A  of  the  above  agreement  is  identical  with  Schedule  B  of 
the  agreement  between  "vendors  and  the  company,"  heretofore  set 
out,  and  Schedule  B,  attached  to  and  made  a  part  of  Exhibit  2,  above 
set  out  in  full,  is  same  as  Schedule  G  attached  to  Exhibit  1,  hereto- 
fore set  out 

It  is  charged  that  "the  immediate,  intended,  and  direct  effect  of 
said  combination  and  agreements  was  the  stifling  of  competition  be- 
tween said  manufacturers  and  vendors  of  wall  paper  and  between 
JobbMV  and  wholesalers  thereof,  and  to  unduly  enhance  the  price  of 
wall  paper,  making  it  one-half  more  than  the  price  which  it  would  be 
if  same  had  been  left  to  free  and  unrestricted  competition.*'  It  is 
further  distinctly  averred  that  by  these  agreements  and  contracts 
aforesaid  the  entire  wall  paper  trade  throughout  the  United  States 
passed  into  the  hands  of  the  plaintiff  company,  and  that  it  "  threat- 
ened defendant  that,  unless  it  signed  said  agreement  (Exhibit  2,  set 
out  above),  no  wall  paper  would  be  sold  to  it  That  said  combination 
would  make  it  impossible  for  it  to  buy  wall  paper  or  to  continue  its 
business,  and  would  drive  it  out  of  its  said  business,  and  compel  it 
to  sacrifice  the  good  will  owned  by  it,  as  aforesaid,  and  the  capital 
inveited  by  it  in  said  business."  It  is  furth^  averred  that  the 
defendant  conducted  tot  many  yean  a  large  business  in  wall  paper 
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at  Glncinnati,  selling  to  retailers  and  eonBumers  in  Ohio  and  other 
states  of  the  Union.  That  the  defendant,  finding  it  impossfhle  to  con- 
tinue business  without  signing  said  agreement  shown  in  Bxhibit  2, 
did  sign  and  become  a  member  of  said  combination.  The  defendant 
charges  that,  under  the  contract  so  signed  by  him,  he  purchased  more 
than  $200,000  worth  of  wall  paper,  and  that  the  prices  he  was  com- 
pelled to  pay  were  extortionate  and  unreasonable,  and  more  than  60 
per  cent,  greater  than  they  would  [946]  have  been  had  competition 
between  wall  paper  makers  not  been  completely  suppressed  by  the 
agreements  between  such  manufacturers  and  said  corporation. 

Lewis  Marshall^  for  plaintiff  in  error. 

Orris  P.  Cobb  and  Morrison  R,  Waite^  for  defendant  in 
error. 

Before  Lurton  and  Severbns,  Circuit  Judges,  and  Coch- 
ran, District  Judge. 

Lurton,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

It  has  been  urged  that  the  defense  to  the  claim  in  suit 
must  fail  upon  either  of  two  grounds :  First,  that  the  contract 
between  the  plaintiff  corporation  and  the  manufacturers  of 
wall  paper  does  not  contain  any  stipulations  beyond  those 
admissible  and  essential  to  protect  the  contracting  parties  in 
securing  reasonable  prices  and  against  unreasonable  and 
demoralizing  competition ;  second,  that  if  it  be  conceded  that 
the  agreement  does  constitute  an  unlawful  combination  in 
restraint  of  interstate  trade  and  commerce,  that  that  fact 
affords  no  defense  to  a  suit  for  the  price  of  goods  sold  and 
delivered  to  the  defendant.    These  in  their  order. 

As  to  the  first  point,  it  need  only  be  said  that  the  legality 
of  the  contract  between  the  combining  companies  at  common 
law,  as  imposing  only  a  reasonable  restraint  upon  the  free- 
dom of  competition,  is  not  a  defense  if  the  dominant  purpose 
of  the  agreement  and  the  direct  result  of  its  operation  is  to 
directly,  and  not  incidentally,  restrain  freedom  of  cmnmercc 
between  the  states  or  with  foreign  nations.  Until  the  Supreme 
Court  shall  otherwise  hold,  we  feel  concluded  by  the  mean- 
ing placed  upon  the  act  by  Umted  States  v.  Freight  Asso- 
ciation, 166  U.  S.  290,  17  Sup-  Ct.  640,  41  L.  Ed.  1007; 
United  States  v.  Joint  Traifle  Assooiatton^  111  U.  S.  506,  19 
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Sop.  Ct  2$^  48  L.  EcL  2^9;  Ohoiapeahe  <jt  O.  Fuel  Campcn^ 
V.  {7iit«^  ^^o^w,  115  Fed.  610,  58  C.  C.  A.  256;  and  not  de- 
paFtod  ftrom  in  NortJicrik  Seouritiea  Company  v.  United 
Statee,  198  U.  a  197,  381,  24  Sup.  Ct.  436,  48  L.  Ed.  679. 
Bat  we  think  the  combination  and  agreement  shown  by 
Exhibit  1  e<»n6a  within  the  prohibition  of  the  act  of  Con- 
gress, whether  that  act  be  aimed  only  at  unreasonable  re- 
straints or  not.  That  contract  and  agreement  is  one  b^ween 
98  per  cent,  of  all  the  wall  paper  makers  in  the  United  States, 
who  cooperate  through  a  corporation  organized  by  them  for 
the  single  purpose  of  selling  their  gross  product.  That  there 
shall  be  no  competition  between  the  c<Mnbined  companies  is 
insured  by  the  agre^nent  that  each  manufacturer  shall  sell 
his  entire  product  at  an  agreed  price  to  the  plaintiff  corpora- 
tion, which  is  to  nominally  make  all  sales,  either  directly  or 
indirectly,  at  a  uniform  price,  subject  to  an  agreed  scale  of 
discounts,  varying  only  according  to  an  arbitrary  classifica- 
tion of  buyers.  The  difference  between  the  price  at  which 
the  so^^^lled  "  vendors  "  sell  to  the  plaintiff  company  and 
the  price  exacted  from  those  who  buy  from  it  will  be  profit, 
and  the  profits  will  crastitute  the  dividends  to  be  distributed 
to  plaintiff^s  shareholders,  and  plaintiff's  shareholders  are 
exclusively  composed  of  the  combining  companies,  called 
"vendors";  its  comparatively  insig[947]nificant  amount 
of  stodc  being  placed  with  these  vendors  in  proportion  to 
the  product  of  the  year  before  the  combine  took  effect.  To 
prevent  the  enlargement  of  the  product  of  any  one  of  the 
vendcva,  it  is  provided,  in  effect,  that  there  shall  be  no  en- 
largement of  plant,  though  new  machinery  may  be  used  to 
replace  eld  or  that  destroyed. 

To  insure  s  monopoly  of  the  business  to  themselves,  and 
keep  strangers  out  of  it,  it  is  alleged,  and  not  denied,  that 
tbe  only  two  manufacturers  of  wall  paper  machinery  in  the 
United  States  became  parties  to  the  combination  by  agree- 
ing to  sell  no  machinery  to  strangers,  and  to  confine  their 
sales  to  the  combine.  To  add  to  the  protective  force  of  the 
tariff  duties  tending  to  keep  out  foreign  products,  it  is  also 
averred  that  an  agreement  was  made  witiii  Canadian  paper 
m^kem  to  protect  each  other  against  any  cutting  of  prices.   To 
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insure  against  any  kicking  out  of  the  agreement  or  violations 
in  any  way,  each  member  is  required  to  indorse  its  shares  in 
the  Continental  Wall  Paper  Company  to  that  corpora ti<Hi, 
which  is  to  hold  and  apply  the  same  as  liquidated  damages 
in  case  of  any  breach.  But  that  there  should  be  no  induce- 
ment to  fly  the  contract,  the  scheme  contemplated  that  every 
wholesale  buyer  should  engage  himself  to  buy  his  entire  sup- 
ply from  the  combine ;  and  to  secure  the  engagement  of  each 
such  jobber  or  wholesaler  to  the  scheme,  no  paper  was  to  be 
sold  to  such  as  did  not  sign.  This  made  the  contract  practi- 
cally unbreakable,  for  if  a  factory  should  weary  of  the 
monopoly,  it  could  find  no  jobbers  or  wholesalers  free  to  buy 
its  product,  and  it  would  be  driven  to  rely  upon  such  orders 
as  it  could  get  from  retailers  or  consumers.  That  this  union 
of  former  competitors — a  union  embracing  substantially  all 
of  the  wall  paper  mills  in  the  land  (for  the  2  per  cent  left 
out  may  be  ignored  as  an  active  competition),  should  result 
in  an  unreasonable  enhancement  of  prices  is  precisely  what 
we  might  anticipate.  Wall  paper  is  a  product  of  universal 
necessity,  and  the  consumers  are  foimd  in  every  household. 
Every  principle  of  economic  law  instructs  us  that  under  such 
conditions  there  will  be  an  enhancement  of  price,  limited 
only  by  the  unknown  boundary  of  human  greed  and  corpo- 
rate avarice.  It  is  therefore  not  to  be  doubted  that  the  aver- 
ment confessed  by  the  pleading,  that  prices  have  been  ad- 
vanced 50  per  cent,  is  substantially  true.  The  conspiring 
mills  were  situated  in  many  states.  The  consumers  embraced 
the  whole  citizenship  of  the  United  States.  The  jobbers  and 
wholesalers  who  were  to  be  coerced  into  contracts  to  buy 
their  entire  demands  from  the  Continental  Wall  Paper  Com- 
pany, or  be  driven  out  of  business,  were  in  every  state. 

Before  the  combination,  each  of  the  combining  companies 
was  engaged  in  both  state  and  interstate  commerce.  The 
freedom  of  each,  with  respect  to  prices  and  terms,  was  re- 
strained by  the  agreement  and  interstate  commerce  directly 
affected  thereby,  as  well  as  by  the  enhancement  of  prices 
which  resulted.  A  more  complete  monopoly  in  an  article  of 
universal  use  has  probably  never  been  brought  about.  It  may 
be  that  the  wit  of  man  may  yet  devise  a  more  complete 
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scheme  to  accomplish  the  stifling  of  competition;  but  none  of 
the  shifts  resorted  to  for  suppressing  freedom  of  commerce 
and  securing  undue  prices,  shown  by  the  reported  cases,  is 
half  so  complete  in  its  details.  None  of  the  schemes  with 
which  this  may  be  compared  is  more  cer[  948]  tain  in  results, 
more  widespread  in  its  operation,  and  more  evil  in  its  pur- 
poses. It  must  fall  within  the  definition  of  a  ^'  restraint  of 
trade,"  whether  we  confine  ourselves  to  the  common-law  in- 
terpretation of  that  term,  or  apply  that  given  to  the  term  as 
used  in  the  federal  act  by  the  cases  we  have  cited  above. 

This  brings  us  to  the  vital  question  in  the  case,  which  is 
the  bearing  of  the  fact  that  the  plaintiff  is  but  the  corporate 
hand  of  an  illegal  combination  under  the  anti-trust  law  of 
1890  upon  the  liability  of  the  defendants  in  this  action  for 
the  price  of  wall  paper  bought  from  the  illegal  combine.  The 
contention  is  that  the  contract  upon  which  the  action  is 
brought  is  wholly  collateral  to  any  contract  between  the 
plaintiff  and  the  other  members  of  the  illegal  combination. 
But  if  the  contract  to  pay  for  the  goods  included  in  the  ac- 
count sued  upon  is  only  part  of  an  entire  agreement,  which 
includes  stipulations  which  are  illegal,  the  case  of  the  plain- 
tiff must  fail.  It  is  elementary  law  that  the  courts  will  not 
lend  assistance  in  any  way  in  carrying  out  an  illegal  agree- 
ment McMvllen  v.  Hoifman^  174  U.  S.  639,  654, 19  Sup.  Ct. 
839,  43  L.  Ed.  1117;  Emhrey  v.  Jemison,  131  U.  S.  336,  348, 
9  Sup.  Ct.  776,  33  L.  Ed.  172.  Nor  can  a  plaintiff  show  only 
such  part  of  an  entire  agreement  as  is  legal,  and  sue  upon  that 
alone.  The  whole  must  come.  See  cases  just  cited.  If  the 
combination  had  stopped  with  the  agreement  between  the 
manufacturers  and  the  plaintiff,  by  which  the  competition 
between  the  makers  of  wall  paper  had  been  obviated  and  a 
uniform  sale  price  settled,  this  fact  would  have  been  no  de- 
fense for  the  price  of  goods  sold  by  the  illegal  combination 
to  a  stranger.  If  the  defendants  had  been  injured  in  their 
business  by  such  an  illegal  method  of  enhancing  prices,  their 
only  remedy  would  have  been  a  direct  action  for  damages, 
under  section  7  of  the  anti-trust  act  (26  Stat.  210  [U.  S. 
Comp.  St  1901,  p.  3202]).  Montague  dk  Co.  v.  Lowry,  193 
U.  S.  88,  24  Sup.  Ct  307,  48  L.  Ed.  608;  Oity  of  Atlanta  v. 
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Chattanooga  Foundry  ds  Pipe  Works  Qo.^  127  Fed-  28,  61 
C.  C.  A.  387;  and  Connolly  v.  Union  Sewer  Pipe  Company^ 
184  IJ.  S.  540,  651,  662,  22  Sup.  Ct  431,  46  L.  Ed.  679.  If 
the  illegal  agreement  in  restraint  of  trade  had  included  only 
a  contract  between  the  manufacturers  themselves,  the  defend- 
ants and  all  other  jobbers  would  at  least  have  had  the  privi- 
lege of  buying  from  whom  they  could  best  get  that  which 
they  wanted,  and  the  liberty  of  selling  to  whomsoever  and  at 
such  prices  as  they  saw  fit.  Competition  between  themselves 
in  buying  and  selling  would  be  free  except  in  so  far  as  the 
market  was  monopolized  by  the  combine  between  manufac- 
turers. But  this  might  have  resulted  in  conditions  threaten- 
ing to  the  permanency  of  the  manufacturers'  monopoly  by 
offering  a  strong  inducement  for  strangers  to  enter  the  field 
with  new  plants,  and  to  those  within  the  fold  to  break  away. 
These  considerations  doubtle^  led  to  such  an  extension  of  the 
agreement  or  combination,  as  to  take  in  the  jobbers  and 
wholesalers.  This  was  easy  to  do,  for  the  threat  to  refuse  to 
sell  to  such  as  would  not  come  in  would  inevitably  bring  them 
to  an  agreement.  And  so  the  defense  avers  that  the  plan  and 
agreement  of  the  manufacturers,  who  organized  the  plaintiff 
as  an  instrumentality  through  which  competition  between 
themselves  might  be  stifled,  included  the  bringing  into  the 
combination  all  the  [949]  jobbers  and  wholesalers  in  the 
United  States  by  identical  agreements  with  each  such  dealer 
and  the  plaintiff,  whereby  the  contracting  jobbers  should 
agree  to  buy  exclusively  from  the  plaintiff  or  other  members 
of  the  combine,  and  to  sell  only  according  to  a  schedule  of 
prices  and  terms  of  credit  dictated  by  the  plaintiff.  It  is  also 
averred  and  admitted  by  the  demurrer  that  this  purpose  was 
carried  out,  and  identical  agreements  obtained  with  all  job- 
bers and  wholesalers.  The  form  of  all  such  contracts  with 
jobbers  has  been  set  out  as  Exhibit  2  in  the  statement  of  this 
case.  Under  threat  that  they  must  sign  this  jobbers'  agree- 
ment or  be  driven  out  of  business,  the  defendants  signed,  and 
this  is  an  action  for  goods  sold  upon  the  terms  and  prices 
settled  by  that  contract.  That  contract  provides,  among 
other  things,  that  the  jobbers  shall  deal  only  with  the  plain- 
tiff.   The  form  in  which  this  agreement  is  stated  is  to  buy 


Digitized  by 


Google 


CONTINENTAL  WALL  PAPBB  CO.  V.  VOIGHT  A  SONS  00.       59 

Opinion  of  the  Gonrt 

his  demand  up  to  a  certain  sum  inserted  by  the  plaintiff,  and 
only  the  excess  over  that  from  other  sources  of  supply.  But 
that  form  of  putting  the  agreement  is  but  a  shallow  blind. 
The  amount  inserted  to  fill  the  blank  is,  as  itverred,  always 
twice  as  much,  or  more,  than  the  gross  purchases  of  the  pre- 
ceding year.  This  leaves  no  probability  of  any  demand  over 
the  sum  inserted.  With  reference  to  the  jobber's  liberty  of 
sale,  it  is  provided : 

**Tliird.  Attached  hereto  marked  *B'  Is  a  schedule  of  the  road 
prices  at  which  the  company  sells  its  goods  for  the  term  embraced  in 
this  contract  to  dealers  other  than  jobbers,  and  also  a  statement  of 
discounts  allowed  to  such  customers  other  than  jobbers  for  quantity 
purchases,  together  with  the  terms  of  credit  and  freight  allowance 
to  which  such  customers  are  entitled.  It  is  an  essential  condition  of 
this  agreement  that  the  Jobber  wiil  not  directly  or  indirectly  sell 
or  offer  for  sale  any  of  the  merchandise  purchased  from  the  company 
hereunder  at  lower  prices  or  upon  better  or  more  favorable  terms  than 
those  shown  in  Schedule  B;  the  intent  hereof  being  to  assure  the 
company  against  the  use  by  the  jobbers  of  this  agreement  to  under- 
sell the  company.  The  prompt  performance  by  the  jobber  of  the  pro- 
visions of  this  agreement  as  to  payment  and  otherwise  Is  a  condition 
precedent  to  exacting  the  continuous  performance  of  said  agreement 
by  the  company." 

Schedules  A  and  B,  referred  to  in  the  jobbers'  agreement, 
are  Schedules  B  and  C  of  the  manufacturers'  agreement. 
But  the  essential  entirety  of  agreement  between  the  so-called 
vendors  and  the  plaintiff  and  that  between  the  plaintiff  and 
the  defendants  and  all  other  jobbers,  and  the  necessity  the 
plaintiff  is  under  to  found  its  right  of  action  upon  the  entire 
agreement,  is  illustrated  by  the  company's  attitude  as  plain- 
tiff. It  does  not  make  a  roll  of  paper.  The  mill-owners  con- 
tinued to  operate  their  respective  mills,  and  to  take  and  fill 
orders  after  as  before  the  combine.  But  by  Exhibit  1  all 
sales  to  "  jobbers  "  were  to  be  in  the  name  and  on  account  of 
the  plaintiff,  and  the  price  collected  by  the  plaintiff.  As  the 
contract  suggestively  puts  it,  "  t?ie  vendor  shall  have  the  right 
to  select  the  jobbers  through  whom  the  goods  manufacttired 
by  it  are  to  be  distributed^  and  to  designate  the  amount  of  its 
goods  such  jobbers  may  buy,^^  Thus  the  petition  or  declara- 
tion in  this  case  is  upon  an  account  which  shows  purchases 
by  the  defendants  from  many  different  members  of  the  com- 
10g70»— S.  Doc.  Ill,  62-1,  vol  3 5 
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bine,  and  the  amount  bought  from  each.  But  the  plaintiff 
sues  for  the  aggregate  balance  due  upon  the  several  pur- 
chases. This  action  it  seeks  to  maintain,  not  upon  any  aver- 
ment of  an  assignment  [960]  by  the  several  vendors  to  it, 
but  as  upon  an  account  with  it  and  not  the  vendors.  These 
and  other  considerations  lead  us  to  the  conclusion  that  the 
several  agreements  we  have  referred  to  constitute  one  whole, 
and  that  the  general  purpose  and  design  and  the  undoubted 
result  is  to  establish  an  illegal  combination  of  manufac- 
turers and  wholesale  dealers  in  restraint  of  trade — state  and 
interstate. 

The  jobbers  who  have  signed  the  particular  contract  essen- 
tial to  secure  their  co-operation  are,  in  a  sense,  victims,  for 
they  have  been  coerced  into  agreement.  Nevertheless,  they 
are  also  members  of  the  illegal  combination,  and  active  par- 
ticipants in  the  scheme  for  the  illegal  enhancement  of  prices, 
the  stifling  of  competition,  and  the  restraint  of  freedom  of 
trade  and  commerce.  The  jobbers  do  not  share  in  the  benefits 
which  result  to  the  manufacturers  from  the  stifling  of  com- 
petition between  themselves  and  the  enhancement  of  prices 
thereby  resulting.  By  that  the  jobbers  are  victimized.  But 
the  jobbers  do  share  in  the  benefits  growing  out  of  the 
destruction  of  competition  in  prices  as  between  themselves. 
The  enhanced  prices  which  they  pay  are  exacted  again  from 
retailers.  The  consiuner,  at  last,  is  the  only  real  victim.  It 
is  the  consumer  who  makes  up  the  public,  which  it  is  the 
object  of  the  law  to  protect  against  undue  exactions  through 
illegal  combinations  in  restraint  of  freedom  of  commerce  and 
fair  play  in  commercial  transactions. 

The  defense  which  we  sustain  here  is  not  for  the  sake  of 
William  Voight  &  Sons.  The  averment  that  they  paid  50 
per  cent,  more  for  their  gross  purchases  in  consequence  of 
the  illegal  combination  has  little  merit  in  it,  moral  or  other- 
wise. They  doubtless  sold  again  at  the  great  minimum  profit 
they  agreed  to  exact  from  retailers,  and  the  retailers  later 
exacted  the  undue  profit  from  the  consuming  public.  There, 
at  last,  like  all  burdens,  it  must  rest.  The  defense  here  sus- 
tained is  good  only  because  it  is  only  possible  to  protect  the 
public  by  refusing  all  assistanoe  in  carrying  out  an  illegal 
agreement 
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This  is  the  policy  of  our  law,  and  to  maintain  this  policy 
the  judgment  of  the  Circuit  Court  must  be  affirmed. 

Note. — FoUowing  wiU  be  found  the  opinion  of  the  court  below,  sub- 
mitted on  demurrer  to  the  second,  third,  fourth,  and  fifth  defenses  of 
the  answer: 

"The  demurrer  can  not  be  sustained  to  the  second  defense.  The 
plaintiff  is  a  corporation  duly  organized,  and  the  transaction  in  ques- 
tion was  between  it  and  the  defendant.  If  the  transaction  be  lawful, 
then  any  cause  of  action  arising  out  of  it  against  the  defendant  is 
vested  in  the  plaintiff,  and  no  one  else  can  sue  upon  it.  If  it  be  unlaw- 
ful, recovery  will  be  denied,  not  because  the  plaintiff  is  not  the  real 
party  in  interest,  but  because  the  policy  of  the  law  will  not  permit  a 
recovery.  If  there  be  a  right  of  action  at  law,  it  is,  upon  the  defend- 
ant's own  showing,  vested  in  the  plaintiff. 

"  In  the  third  defense  it  is  shown  that  the  defendant  for  many  years 
prior  to  the  bringing  of  this  suit  was  a  jobber  in  buying  and  seUing 
wall  paper  in  Ohio  and  other  states  and  territories  of  the  United 
States;  that  certain  persons,  firms,  and  corporations,  36  Id  number, 
engaged  in  the  manufacture  of  wall  paper,  their  product  being  up- 
wards of  98  per  cent  of  all  the  wall  paper  manufactured  and  sold  in 
the  United  States,  conspiring  to  form  a  combination  by  which  to 
limit  the  production  of  wall  paper  in  the  United  States,  and  to 
enhance  the  prices  thereof  to  Jobbers,  wholesalers,  retailers,  and  con- 
sumers, and  to  restrain  trade  and  commerce  between  the  several  states 
and  territories  of  the  United  States  and  with  foreign  nations, '  agreed 
with  each  [961  ]  other  that,  while  said  corporations  and  persons  should 
retah:!  ownership  of  their  said  plants  and  business,  and  preserve  and 
continue  th^r  several  identities,  and  operate  said  manufactories  and 
bnsineBses  as  before,  the  control  of  said  businesses,  and  all  matter 
relating  to  and  effecting  the  production  of  said  establishments  and 
the  price  and  sale  of  all  wall  paper  manufactured  thereby,  should  be 
mider  the  control  of  a  committee  to  be  appointed  by  said  several  cor- 
porations and  firms,  each  to  have  a  voice  in  such  appointment  in  propor- 
tion to  the  capacity  of  the  several  factories  owned  by  them,  respec- 
tively; that  such  committee  should  adopt  rules  and  regulations  gov- 
erning the  manner  of  conducting  the  business  of  said  firms  and  cor- 
porations, the  hours  said  factories  owned  by  them  should  be  operated, 
the  patterns  of  wall  paper  to  be  manufactured  by  them,  the  times  when 
samples  of  the  goods  to  be  manufactured  for  the  ensuing  season  should 
be  submitted  to  a  pricing  committee  appointed  by  said  committee,  to 
enable  it  to  classify  and  fix  the  Ust  prices  thereof,  to  fix  and  deter- 
mine list  prices,  discounts,  terms  of  sale,  equalization  of  freight  rates, 
and  aU  other  matters  affecting  the  production  and  regulation  of  prices, 
and  the  classification  of  the  dealers  in  wall  paper  in  the  United 
States,  and  the  prices  at  which  waU  paper  should  be  sold  to  and  by 
such  several  classes,  and  the  division  of  the  profits  arising  among  said 
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several  corporations  and  firms,  not  In  proportion  to  their  production 
and  sales,  but  in  proportion  to  their  capacity;  and,  further,  that,  to 
secure  the  faithful  performance  by  each  of  said  persons  and  corpora- 
tions of  the  provisions  of  said  trust  agreement,  they  should  each  pay 
a  sum  Into  a  common  pool,  in  proportion  to  the  capacity  of  their 
respective  manufactories,  which  said  sum  should  be  forfeited  by  any 
of  such  said  manufacturers  who  should  break  said  agreement,  com- 
peting with  the  other  parties  to  said  agreement,  or  sell  at  other  or 
diflTerent  prices  than  those  to  be  fixed  by  said  committee.'  And  to 
defeat  and  evade  the  law  it  was  further  agreed  that :  *  For  the  more 
effectual  carrying  out  of  said  scheme,  a  corporation  should  be  osten- 
sibly formed  under  the  laws  of  the  state  of  New  York,  to  be  called 
the  "  Continental  Wall  Paper  Company,"  being  the  plaintiff  herein, 
with  a  capital  stock  of  $200,000,  to  be  divided  into  16,000  shares  of 
the  par  value  of  $12.50  each,  said  stock  to  be  divided  among  said  cor- 
porations and  firms  in  proportion  to  the  number  of  rolls  of  paper 
manufactured  by  thorn  in  the  year  preceding  said  month  of  July, 
A.  D.  1898/  That  seven  directors  of  said  Continental  Wall  Paper 
Company  should  be  selected  by  the  members  of  the  combination. 
That  said  corporations  and  firms  each  and  the  Continental  Wall  Paper 
Company  should  sign  a  printed  contract,  a  copy  of  which  is  attached 
to  the  answer  as  Exhibit  1,  in  which  the  manufacturer  is  designated 
as  the  vendor  and  the  plaintlflT  as  the  company,  and  which  provides, 
among  other  things,  in  substance,  that  the  company  shall  act  as  sell- 
ing agent  in  handling  the  entire  product  of  the  vendor  at  the  prices 
set  forth  in  Schedules  A,  B,  and  C  of  Exhibit  1.  That  there  shall  be 
no  enlargement  of  the  manufacturing  facilities  of  the  vendor,  but  that 
new  machinery  may  be  substituted  for  old  which  may  become  useless. 
It  also  provides  for  the  classification  of  the  purchasers  of  wall  paper. 
And  It  was  further  agreed  that  the  Continental  Wall  Paper  Company 
should  require  all  dealers  in  wall  paper,  whether  jobbers  or  whole- 
salers, to  sign  an  agreement,  a  copy  of  which  is  attached  to  the  answer 
as  Exhibit  2,  which,  among  other  things,  provides:  *  First.  That  the 
company  will  sell,  subject  to  such  limitations  as  it  may  Impose,  and 
the  jobber  will  purchase,  the  entire  requirements  of  the  jobber  in  his 
business  of  selling  wall  paper  for  the  business  year  ending  July  1, 

1899,  to  the  amount  of  a  gross  valuation,  without  discounts,  of , 

the  jobber  reserving  to  himself  the  right  to  purchase  such  merchandise 

as  he  may  need  in  excess  of from  others.     •     •     •     Second. 

The  jobber  shall  be  allowed  discounts  at  the  rate  shown  in  the  accom- 
panying schedule,  marked  "A,"  which  is  hereby  imbodied  in  this 
agreement  as  a  part  thereof.  Third.  Attached  hereto  marked  "  B  " 
Is  a  schedule  of  the  road  prices  at  which  the  company  sells  Its  goods 
for  the  term  embraced  in  this  contract  to  dealers  other  than  jobbers, 
and  also  a  statement  of  discounts  allowed  to  such  customers  other 
than  Jobbers  for  quantity  purchases,  together  with  the  terms  of  credit 
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and  freight  allowance  to  which  such  customers  are  entitled.    It  is  an 
essential  [962]  condition  of  this  agreement  that  the  Jobber  will  not, 
directly  or  indirectly,  sell  or  offer  for  sale  any  of  the  merchandise 
purchased  from  the  company  hereunder  at  lower  prices  or  upon 
better  or  more  favorable  terms  than  those  shown  in  Schedule  B  the 
intuit  hereof  being  to  assure  the  company  against  the  use  by  the 
jobber  of  this  agreement  to  undersell  the  company/    And  in  the  event 
of  the  refusal  of  any  wholesaler  to  sign  such  agreement,  no  pape* 
should  be  sold  to  him,  and  he  should  be  driven  out  of  business.    It  is 
further  shown  that  *  to  conceal  the  fact  that  it  (Exhibit  No.  2)  was  an 
agreement  to  purchase  from  no  one  but  said  company  and  the  mem- 
bers of  said  combination  and  trust,  the  amount  of  purchases  made  by 
the  buyer  in  the  previous  year  from  all  the  members  of  said  combi- 
nation and  trust,  being  the  entire  amount  of  purchases  made  by  such 
buyer  during  the  preceding  year,  was  ascertained,  and  an  amount  at 
least  double  thereof,  being  an  amount  supposed  to  be,  and  which  was 
in  fact,  more  than,  by  any  possibility,  could  be  needed  by  such  buyer, 
was  inserted  in  said  blanks  as  the  amount  to  be  ptirchased  by  such 
buyer  from  the  company.'    And  it  is  further  shown  that  *  at  the  time 
of  the  formation  of  said  combination  and  trust  John  Waldron  &  Son 
and  the  Kaukauna  Machine  Company  were  the  only  manufacturers 
in  the  United  States  of  wall  paper  manufacturing  machinery  in  the 
United  States,  having  their  factories,  one  in  New  Brunswick,  N.  J., 
and  the  other  in  Kaukauna,  Wis.,  and  were  engaged  in  manufacturing 
wall  paper  machinery  in  said  states.    ♦    ♦    ♦    In  further  carrying  out 
of  said  combination  and  trust,    *     *    *    agreements  were  made  be- 
tweoi  said  manufacturers  of  machinery  and  said  plaintiff,  by  which, 
for  a  certain  consideration,  said  manufacturers  of  machinery  agreed, 
during  the  existence  of  plaintiff,  to  sell  wall  paper  manufacturing 
machinery  only  to  it  and  the  members  of  said  combination,  and  not 
to  any  new  mills  desiring  to  start'    And  it  is  further  shown  that  '  the 
members  of  said  combination  and  trust,  the  said  plaintiff,  further  to 
carry  out  said  agreement,  compelled  all  the  other  wholesale  and  quan- 
tity buyers  to  sign  agreements,  in  the  form  attached  to  this  answer, 
marked  **  Exhibit  3,"  the  same  being  a  printed  form  with  blanks  for 
signatures,  and  having  attached  thereto  the  prices  sbown  as  Schedule 
C,  attached  to  Exhibit  1,  which  are  the  list  prices  referred  to  in  said 
agreement'    And  it  Is  further  shown  that  the  combination  had  the 
power  and  the  will  to  prevent  the  defendant  from  obtaining  wall  paper 
for  its  trade,  and  to  drive  it  out  of  business,  and  it  was  compelled  to, 
and  did,  sign  the  agreement  attached  to  the  answer  as  Exhibit  2,  and 
in  carrying  out  said  scheme  and  combination  did  purchase  from  the 
plaintiff,  and  the  plaintiff  did  deliver  to  the  defendant,  '  in  the  year 
from  September,  1898,  to  September,  1899,  wall  paper,  of  which  this 
defendant  paid  to  said  plaintiff  for  and  per  direction  of  the  members 
of  aald  combination  the  sum  of  $144,854.14,'  as  shown  by  the  state- 
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ment  of  account  attached  to  the  petition.  That  the  prices  charged 
in  the  exhibit  attached  to  the  amended  petition  are  the  prices  fixed 
and  determined  in  pursuance  of  and  by  the  combination  or  trust  agree- 
ment, and  at  least  one-half  more  than  they  would  otherwise  have  been, 
and  that  thte  wall  paper  was  purchased  by  the  defendant  and  delivered 
by  the  plaintiff  in  pursuance  of  said  combination  or  trust  agreement, 
and  that  this  suit  is  an  attempt  to  enforce  and  recover  the  prices 
so  fixed  by  said  combination. 

"  In  short  this  defense  shows  a  combination  of  manufacturers  of 
wall  paper,  of  manufacturers  of  wall  paper  machinery,  and  of  jobbers 
and  wholesalers  of  wall  paper,  with  power  to  control  the  production 
and  sale  of  all  wall  paper  machinery  and  98  per  cent,  of  all  wall  paper 
manufactured  in  the  United  States,  and  that  in  the  exercise  of  this 
power  it  limited  production,  prevented  competition,  fixed  and  enhanced 
the  prices  of  wall  paper,  and  compelled  the  jobbers  and  wholesalers 
throughout  the  United  States  to  buy  and  sell  to  retailers  and  con- 
sumers at  the  prices  so  fixed,  and  that  this  action  is  founded  on  an 
account  for  wall  paper  sold  to  the  defendant  as  one  of  the  members 
of  the  combination,  by  the  plaintiff  as  the  agent  and  trustee  of  the 
combination,  at  the  prices  so  fixed  by  the  combination,  and  in  further- 
ance of  the  purposes  of  its  organization.  Assuming,  for  the  purpose 
of  the  demurrer,  that  the  allegations  of  this  defense  are  true,  it  fol- 
lows that  the  combination  was  illegal  and  unlawful,  within  the  mean- 
ing of  the  anti-trust  laws  of  Ohio  and  [058]  of  the  United  States. 
The  present  case  differs  from  the  Connolly  Case,  184  U.  S.  540-549,  22 
Sup.  Ct  431,  46  L.  Ed.  679,  in  this :  that  the  purchases  by  the  defend- 
ant had  direct  and  necessary  connection  with  the  illegal  combination. 
The  defendant  was  not  an  outsider,  purchasing  goods  of  the  plaintiff 
in  the  usual  and  ordinary  course  of  business,  but  a  member  of  the  com- 
bination, who  purchased  the  goods  from  the  combination  through  its 
representative  and  agent,  upon  the  terms  prescribed  by  the  combina- 
tion, and  in  furtherance  of  its  purposes.  The  demurrer  to  this  de- 
fense, therefore,  is  not  well  taken,  and  will  be  overruled. 

**  Under  the  fourth  and  fifth  defenses,  the  defendant  seeks  to  recover 
by  way  of  cross-petition  under  the  anti-trust  laws  of  Ohio  and  of  the 
United  States,  as  damages,  double  and  treble  the  moneys  paid  by  it 
to  the  plaintiff  for  wall  paper,  as  shown  by  the  exhibits  attached  to 
the  petition  and  the  amendment  thereto.  The  demurrer  to  these  de- 
fenses is  well  taken,  and  will  be  sustained.  It  is  not  admitted  to 
these  defuses  that  the  defendant  was  a  party  to  the  illegal  combina- 
tion, but  the  defendant  is  bound  by  the  admission  of  the  third  defense. 
It  win  not  be  permitted  to  admit  for  the  purposes  of  the  third  defense 
a  fact  pertinent  to  the  transaction  under  Investigation." 
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[21]  JAYNE  ET  AL.  v.  LODER. 

(Circuit  Oourt  of  Appeals,  TWrd  Circuit    December  8,  1906.) 
[149  Fed.,  21.] 

New  Tbial — Grounds — Submission  op  Incompetent  Evidence  of 
Damaoes — Bkmisbion  of  Excess  of  Recovery. — Where  a  plaintiff's 
claim  for  damages  for  a  tort  was  submitted  to  the  jury  on  incom- 
petent evidence  as  to  certain  of  the  items  claimed,  and  a  verdict  was 
returned  for  plaintiff  for  less  than  the  total  amount  claimed,  the 
error  cannot  be  rectified  by  requiring  a  remittitur  of  the  amount  of 
the  items  so  erroneously  submitted,  since  the  court  cannot  know 
whether,  or  to  what  extent,  such  items  entered  into  the  verdict,  and 
the  only  remedy  is  by  the  granting  of  a  new  trial.o 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  37,  New  Trial, 
S  828.] 

Monopolies — Sherman  Anti-Trust  Act — Combination  in  Restraint 
OF  Interstate  Commerce — Manufacturers  of  Proprietary  Medi- 
cines.— ^The  manufacturer  of  a  proprietary  medicine  may  sell  or 
withhold  from  selling  as  he  pleases,  fixing  the  prices,  and  naming 
the  terms  at  and  upon  which  alone  he  will  do  so,  and  refusing  to 
sell  to  those  who  will  not  comply,  and,  so  far  as  this  is  confined  to 
his  own  goods,  and  pursued  by  independent  and  individual  action, 
it  is  within  his  rights;  but  when  two  or  more  combine  and  agree 
that  neither  will  sell  to  any  one  who  cuts  the  prices  of  any  of  the 
others,  this  concerted  policy,  by  which  it  is  sought,  not  only  to  main- 
tain by  each  the  price  of  his  own  medicine,  which  alone  he  is  inter- 
ested in  or  has  the  right  to  control,  but  also  the  prices  on  those  of 
all  who  are  thus  banded  together,  is  a  direct  interference  with  and 
restraint  upon  the  freedom  of  trade,  and  when  it  affects  interstate 
comBierce  is  clearly  a  combination  and  conspiracy  in  restraint  of 
mich  trade,  in  violation  of  the  anti-trust  law  of  July  2,  1890  (26 
Stat  209,  c.  647  [U.  S.  Comp.  St  1901,  p.  3200]). 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
8  18.] 

Same — Combination  of  Associations  in  Drug  Trade. — Three  national 
associations  of  persons  interested  In  the  drug  trade — ^the  Proprietors' 
Association  of  America,  composed  of  manufacturers  of  proprietary 
medicines,  the  National  Wholesale  Druggists'  Association,  and  the 
National  Association  of  Retail  Druggists — Joined  in  the  adoption  of 
a  so-called  •'tripartite  agreement,'*  the  purpose  of  which  was  to 

•  SyllabuB  copyrighted,  1907,  by  West  Publishing  Co. 
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maintain  tlie  retail  prices  of  patent  or  proprietary  medicines,  and 
whfch  provided  that  wholesalers  should  refrain  from  selling  such 
medicines  at  any  price  to  "  aggressive  cutters  "  of  prices  or  brokers; 
an  aggressive  cutter  being  defined  as  a  dealer  who  was  so  desig- 
nated by  75  per  cent  of  the  local  trade  at  any  given  place.  Pur- 
suant to  such  concerted  plan,  to  which  all  were  bound  and  to  carry 
it  into  effect,  proprietors  thereafter  sold  only  at  fixed  and  uni- 
form prices  to  those  wholesalers  who  agreed  to  maintain  prices, 
and  not  to  sell  to  aggressive  cutters  or  brokers,  in  accordance  with  a 
list  furnished  by  a  committee  of  the  wholesalers*  association,  while 
the  list  of  aggressive  cutters  was  furnished  by  the  secretary  of  the 
retailers'  association.  If  a  wholesaler  violated  such  agreement,  and 
sold  to  an  aggressive  cutter,  he  was  at  once  reported,  and  his  name 
added  to  that  list,  and  notice  of  the  fact  sent  to  all  retailers  who 
were  members,  with  a  suggestion  that  they  act  for  the  protection  of 
their  interest.  If  he  was  reinstated,  a  second  notice  of  that  fact 
was  sent.  HcJdy  that  such  concerted  plan  and  action  constituted  a 
combination  and  conspiracy  in  restraint  of  interstate  commerce,  in 
violation  of  the  antitrust  law  of  July  2.  1S90  (26  Stat.  209.  c.  647 
[U.  S.  Comp.  St.  1901,  p.  32001). 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
§  13.] 
1 22  J  Same — Action  for  Damages — Joinder  of  Members  of  Separate 
Combinations. — National  associations  of  manufacturers  of  proprie- 
tary medicines,  wholesale  druggists  and  retail  druggists,  respectively, 
entered  into  a  tripartite  agreement  for  the  purpose  of  maintaining 
prices  of  proprietary  medicines,  which  constituted  a  combination 
and  conspiracy  in  restraint  of  interstate  commerce,  in  violation  of 
the  anti-trust  law  of  July  2.  1890  (26  Stat.  209,  c.  647  [U.  S.  (>)mp. 
St.  1901,  p.  32(X)]),  and  adopted  definite  plans  and  methods  for  car- 
rying it  into  effect  by  preventing  retailers  who  cut  prices  from 
obtaining  such  medicines.  Subsequently,  to  forward  the  same  gen- 
eral purpose,  the  retailers*  association  proposed  further  plans  and 
methods  far  more  drastic,  under  which  such  price  cutters  were  pre- 
vented from  obtaining  any  druggists'  supplies.  These  plans  were 
not  adopted  by  the  other  associations,  but  were  assented  to  by  some 
of  their  members  individually  upon  direct  appeal  but  not  by  others. 
Held,  that  the  two  combinations  were  separate  and  distinct,  and 
that  a  party  to  the  first,  who  did  not  become  a  party  to  the  second, 
was  not  bound  thereby,  and  could  not  be  joiued  as  a  defendant  in 
an  action  for  damages  under  the  statute  with  other  defendants, 
who  were  parties  only  to  the  second  agreement,  nor  was  the  latter 
admissible  in  evidence  against  him. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 
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Opinion  of  Uie  Ck>nrt 
For  opinion  below,  see  142  Fed.  1010. 

TT.  Horace  Hepburn^  Irving  P.  Wanger^  and  John  O. 
Johnson^  for  plaintiffs  in  error. 

Henry  J.  Scott^  for  defendant  in  error. 

Before  Daixas  and  Ghat,  Circuit  Judges,  and  Archibald, 
District  Judge. 

Abohibaia),  District  Judge. 

This  case  was  an  involved  and  tedious  one,  and  the  reluc- 
tance  of  counsel  to  retry  it  is  not  to  be  wondered  at.  The 
suggestion  at  bar,  however,  that  there  should  be  no  reversal 
unless  it  could  be  without  a  venire,  was  not  put  in  shape  to  be 
acted  upon;  and  as  material  error  has  been  assigned  which 
cannot  be  passed  by,  notwithstanding  the  painstaking  care 
with  which  the  case  was  considered  and  the  correctness  with 
which,  in  the  main,  it  was  disposed  of,  it  must  nevertheless 
go  back  and  be  tried  over. 

The  error  which  lies  on  the  surface  is  the  attempt  of  the 
court,  by  a  reduction  of  the  verdict,  to  eliminate  items  of 
damage  with  regard  to  which  there  was  admittedly  no  suffi- 
cient evidence.  The  damages  claimed  by  the  plaintiff  were 
$34,416.72,  made  up  as  follows:  Compensation  for  extra  time 
and  labor,  covering  a  period  of  4  years,  $20,000 ;  8  per  cent, 
increased  cost  on  $96,000  worth  of  proprietary  medicines 
purchased,  $7,680;  extra  clerk  hire  for  4  years,  $4,000;  in- 
terest for  4  years  on  $10,000  increased  capital  required, 
$2,700;  loss  of  profits  on  sales  in  June  and  July,  1904,  $36.72. 
The  jury  gave  a  verdict  somewhat  less  than  this,  for  $20,738, 
which  the  court,  on  a  rule  for  a  new  trial,  still  further  reduced 
to  $10,880.52,  to  which  extent  alone  it  was  figured  there  was 
evidence  to  sustain  it.  Loder  v.  Jayne  (C.  C.)  142  Fed.  1010. 
It  is  not  necessary  to  follow  the  steps  by  which  this  result 
was  reached,  or  the  reasoning  by  which  it  was  sought  to  be 
justified.  It  is  sufficient  to  note  that  the  evidence  with  re- 
gard to  the  first  and  fourth  items  of  claim  was  held  to  be 
insufficient,  and  that  the  item  of  clerk  hire  [28]  w^s  found 
to  be  substantiated  to  the  amount  of  but  $3,164.    Putting  this 
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and  the  remaining  two  items  together,  the  verdict  was  al- 
lowed to  stand  for  the  aggregate;  all  above  that  being  re- 
quired to  be  released. 

The  error  which  was  so  committed  is  manifest.  The  ad- 
mission of  incompetent  evidence  could  not  be  cured  in  any 
such  way.  The  verdict  rendered  is  based  on  the  whole  of  it, 
good  and  bad,  and  there  is  no  means  of  knowing  by  what 
items  the  jury  were  influenced,  or  how  far  the  items  which 
are  now  allowed  were  accepted  by  them,  or  entered  into 
their  calculations.  As  it  stands,  the  verdict  is  judge 
made;  the  only  virtue  in  it  being  that  it  is  within  the 
amount  assessed  by  the  jury.  But  that  coincidence  does  not 
help  it,  the  amount  so  found  being  the  result  of  evidence  im- 
properly submitted  for  their  consideration,  the  only  remedy 
for  which  was  to  grant  a  new  trial.  Jacohy  v.  Johnson^  120 
Fed.  487,  56  C.  C.  A.  637.  See,  also.  Watt  v.  Watt,  L.  R. 
App.  Cases  (1905)  116. 

More  important,  however,  is  the  question  which  is  raised, 
whether  the  defendants  are  in  any  respect  liable.  The  action 
is  for  damages,  under  the  act  of  Congress  of  July  2, 1890  (26 
Stat.  209,  c.  647  [U.  S.  Comp.  St.  1901,  p.  3200]),  commonly 
known  as  the  "  Sherman  Anti-Trust  Law,"  the  defendants 
being  charged  with  having  entered  into  an  unlawful  com- 
bination injurious  to  the  plaintiff,  within  its  terms.  The 
sections  which  obtain  are  given  in  the  margin.^  The  drug 
trade  is  the  one  affected;  the  plaintiff  being  a  retail  dealer 
doing  business  in  Philadelphia,  and  the  defendants  variously 
engaged  as  wholesale  or  retail  druggists  or  manufacturers  of 
patent  medicines  and  pharmaceutical  supplies.    The  plaintiff 

* "  Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade,  or  commerce  among  the 
several  states  or  with  foreign  nations,  is  hereby  declared  to  be  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  In  such 
combination  or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars  or  by  Imprisonment  not  exceeding  one  year  or  by 
both  said  punishments,  in  the  discretion  of  the  court 

"  Sbc.  2.  Every  person  who  shall  monopolize  or  attempt  to  monopo- 
llM  or  ccmibine  or  conspire  with  any  other  person  or  persons,  to 
monopoliBB  any  part  of  the  trade  or  commerce  among  the  several 
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is  the  subject  of  ti'ade  animosity  because  he  does  not  main- 
tain the  price  of  medicines,  as  the  defendants  think  he  ought 
to,  and  as  they  have  agreed  among  themselves  that  they 
shall  be.  He  is  what  is  known  as  an  '^  aggressive  cutter," 
against  whom  and  others  similarly  actuated  the  acts  com- 
plained of  are  directed. 

That  which  is  charged  to  be  a  combination  in  violation  of 
the  act  consists  primarily  in  what  is  Icnown  as  tlie  *' Tri- 
partite Plan,"  so  called  [24]  because  of  its  being  entered  into 
by  the  three  affiliated  associations  in  the  drug  trade — ^the 
Proprietary  Association  of  America,  the  National  Whole- 
sale Druggists'  Association,  and  the  National  Association  of 
Retail  Druggists — of  one  or  the  other  of  which  the  defend- 
ants are  members.  The  purpose  was  to  maintain  the  retail 
prices  of  patent  or  proprietary  medicines  by  combined  action, 
which  was  recognized  as  necessary  to  accomplish  it  These 
medicines,  being  ccMnpounded  according  to  secret  formulas 
by  those  who  originate  them,  are  made  popular  by  extensive 
advertising,  and  are  supposed  to  be  retailed  to  the  consumer 
at  uniform  prices,  fixed  by  the  proprietors  and  named  on  the 
package.  In  some  parts  of  the  country  this  is  carried  out, 
but  in  others,  particularly  in  the  large  cities,  where  competi- 
tion is  keen,  there  has  for  a  long  time  been  a  cutting  of  prices 
by  the  retailer,  which  has  reacted  on  the  jobber  or  wholesaler, 
as  well  as  the  proprietary,  demoralizing  all  branches  of  the 
trade.  This  condition  was  the  subject  of  extended  discus- 
sion and  animadversion  for  a  number  of  years  at  various 
meetings  of  the  several  associations  involved ;  different  means 
for  remedying  it  being  proposed.    The  plan  finally  formu- 

states  or  wltli  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor* and  on  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments  in  the  discretion  of  the  court." 

*•  810.  7.  Any  person  who  shall  be  injured  In  his  business  or  prop- 
erty by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act  may  sue  therefor  in  any 
Circuit  Court  of  the  United  States  in  the  district  in  which  the  defend- 
ant resides,  or  is  found,  without  respect  to  the  amount  in  controversy 
and  shaU  recover  threefold  the  damages  by  him  sustained,  and  the 
coats  of  8ait»  inclading  a  reasonable  attorney's  fee." 
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lated  was  adopted  upon  an  overture  from  the  retailers  at  the 
annual  meeting  of  the  wholesalers  at  Chicago  in  September, 
1900,  in  which  the  proprietors  as  associate  members  partici- 
pated. It  seems  to  have  had  its  inception  in  a  resolution 
passed  at  the  preceding  annual  meeting  of  the  wholesalers, 
in  conformity  to  which  the  chairman  of  the  proprietary  com- 
mittee and  the  chairman  of  the  executive  committee  of  the 
retailers  sent  out  in  March,  1900,  a  confidential  circular,  in 
the  joint  names  of  the  two  associations,  to  various  patent 
medicine  proprietors,  urging  them  for  the  future  to  confine 
their  best  price  sales  to  a  uniform  list  of  jobbers  to  be  selected 
as  wholesale  agents.  A  number  of  prominent  proprietors, 
who  had  already  agreed  to  the  proposed  policy,  was  given, 
and  in  order  to  make  it  effective  it  was  urged  that  each  should 
send  out  to  his  wholesale  distributing  agents  a  printed  price 
list,  giving  the  regular  rebates  on  goods  when  ordered  in  cer- 
tain quantities,  to  be  restricted,  however,  to  those  who  did 
not  divide  quantities  with  others,  or  quote  or  sell  these  prepa- 
rations, either  directly  or  indirectly,  or  permit  them  to  be 
disposed  of  in  any  way,  at  less  than  the  prices  stated.  Favor- 
able responses  were  received  to  these  circulars,  but  at  the 
suggestion  of  members  of  the  retail  trade,  as  well  as  in  pur- 
suance of  views  expressed  by  a  large  percentage  of  the  job- 
bers, it  was  decided  that  the  selection  of  the  list  of  wholesale 
agents,  to  whom  alone  best  price  sales  should  be  made,  should 
be  subject  to  certain  conditions:  (1)  That  jobbers  through 
their  salesmen  should  refrain  from  running  down  proprietary 
goods,  and  should  sell  whatever  was  called  for  by  the  cus- 
tomer without  reference  to  any  particular  article  happening 
to  pay  a  higher  profit;  (2)  that  they  ask  no  further  discounts 
than  already  allowed;  (3)  that  each  jobber  discontinue  his 
so-called  nonsecret  department  (referring  to  substitute  prepa- 
rations offered  in  place  of  proprietary  medicines  called  for) ; 
and  (4)  that  they  refrain  from  selling  proprietary  prepara- 
tions at  any  price,  either  directly  or  indirectly,  to  aggressive 
cutters  or  brokers;  an  aggressive  cutter  being  defined  as  a 
dealer  who  was  so  designated  by  75  per  cent  of  the  local 
trade  at  any  given  place.  The  plan  so  recommended  was 
adopted,  not  only,  as  already  [25]  stated,  by  the  National 
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Wholesalers'  Association,  but  by  the  proprietors  and  retailers 
as  well,  and  became  the  so-called  "  Tripartite  Agreement '' 
in  suit.  To  be  successful,  it  required  the  adherence  and  con- 
certed action  of  the  members  of  each  association,  and  this  was 
secured  by  direct  appeal  and  individual  assent.  As  the  result 
of  it,  the  proprietors  sold  only,  thereafter,  at  uniform  and 
fixed  prices,  to  those  wholesalers  and  jobbers  who  agreed  to 
maintain  prices  and  not  sell  to  aggressive  cutters  and  brokers ; 
the  recognized  list  of  such  jobbers  being  furnished  to  the 
proprietors  by  the  chairman  of  the  proprietary  committee  of 
the  wholesalers,  and  the  list  of  aggressive  cutters,  as  reported 
by  local  associations  of  retailers,  whose  organizers  investi- 
gated the  matter,  being  made  up  and  sent  out  to  jobbers  and 
proprietors  by  the  secretary  of  the  national  retailers.  If  a 
wholesaler  failed  to  regard  this  list,  and  sold  to  an  aggressive 
cutter,  he  was  promptly  reported,  and  his  name  added  to  it. 
A  pink  slip  was  also  sent  out  to  all  retail  druggists  who  were 
members  of  the  retailers'  association,  calling  attention  to  the 
fact,  and  insinuating  that  such  individual  action  be  taken  by 
each,  protective  of  his  own  interest,  as  might  seem  advisable; 
a  cessation  of  dealing  being  plainly  intimated.  And  this  was 
followed,  in  case  of  a  correction  of  his  ways  by  the  whole- 
saler and  his  reinstatement,  by  a  yellow  slip,  announcing  that 
he  was  entitled  to  the  same  favorable  consideration  as  before. 
Notwithstanding,  however,  the  seemingly  drastic  char- 
acter of  these  provisions,  the  aggressive  cutter  having  still  a 
certain  margin  on  which  to  trade  if  not  thrive,  at  the  annual 
convention  of  the  National  Retailers'  Association  at  Cleve- 
land in  1902,  it  was  resolved : 

"That  •  •  ♦  the  secretary  be  Instructed  to  request  all  manu- 
facturers of  chemicals,  pharmaceuticals,  plasters,  dressing,  and  like 
products,  handled  by  the  drug  trade,  to  desist  from  selling  to  aggres- 
sive cutters,  or  suppliers  of  cutters,  when  solicited  to  do  so  by  the 
req;)ectiYe  local  associations;  and  that  the  retail  druggists  shall  be 
made  acquainted  with  the  responses  to  such  requests,  in  such  manner 
as  the  executiye  committee  may  deem  best" 

This  is  the  so-called  "  Resolution  C,"  to  be  referred  to  more 
fully  by  that  name  as  we  proceed.  Under  the  date  of  Novem- 
ber 6  following,  the  national  secretary  accordingly  addressed 
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a  circular  letter  to  each  of  the  manufacturers  indicated,  pro- 
pounding the  question  whether,  when  specifically  requested 
by  local  associations  of  retail  druggists  throughout  the 
country  aflSliated  with  the  National  Retail  Association,  they 
would  refuse  all  sales  to  those  parties  whom  the  various 
manufacturers  of  proprietaries  had  designated  as  aggressive 
cutters.  To  this  appeal  a  large  majority  of  the  manufac- 
turers made  favorable  reply;  but,  others  having  failed  to 
do  so,  a  second  circular  was  issued,  May  1, 1903,  again  calling 
attention  to  the  matter,  and  notifying  the  parties  addressed 
that  there  would  be  published  in  the  oflScial  paper  of  the 
national  association,  called  "  Notes,"  a  list  of  those  who  ac- 
quiesced and  those  who  did  not,  requesting  definite  answer, 
as  before.  "  It  is  believed,"  as  it  is  significantly  said  in 
closing,  "  that  a  little  reflection  will  convince  you  of  the 
desirability  of  co-operating  with  the  secretary  of  the 
N.  A.  R.  D."  in  the  discharge  of  the  important  duty  [26]  that 
has  been  laid  upon  him."  The  second  circular  brought  in  a 
large  number  not  secured  by  the  first;  the  names  of  several 
of  the  defendants  being  found  in  the  published  list.  The 
resolution  under  which  this  action  was  taken  did  not  suggest 
the  specific  use  which  was  expected  to  be  made  of  the  infor- 
mation conveyed  by  the  publication,  but  several  who  had 
given  in  their  adherence  to  the  plan  having  fallen  by  the 
way,  an  honor  roll  was  proposed  later  on,  which  should  con- 
tain the  names  of  those  wholesale  druggists  and  jobbers  who 
refused,  in  the  words  of  the  committee, "  to  have  any  business 
dealings  whatever  with  unfair  price-demoralizers "  ;  to  be 
made  up  according  as  favorable  response  was  made  to  the 
circular,  and  to  be  published  the  same  as  the  other  in  the 
N.  A.  R.  D.  "  Notes."  In  this  connection,  in  the  issue  of 
January  22,  1904,  the  following  assurance  was  given,  antici- 
pating, somewhat,  the  argument  of  counsel  here : 

*'  There  Is  no  federal  or  state  law  that  can  possibly  be  construed  in 
snch  a  way  as  to  compel  any  Jobber  to  sell  goods  he  has  bought  and 
paid  for  to  any  person  or  persons  he  does  not  want  to.  This  is  a  free 
country,  ♦  ♦  •  where  freedom  of  trade  within  its  borders  is  guar- 
antied by   constitutional   provisions;   and   each   wholesaler  has  an 

•  National  Association  of  Retail  Druggists. 
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anaUeiuible  rigbt  to  frame  for  bimfelf  a  selttng  policy*  In  accord  with 
his  own  ideas  of  what  is  best  for  his  individual  Interest  and  tlie  trade 
at  large,  and  then  to  adopt  and  put  this  policy  into  effect" 

There  were  other  and  further  suggestions,  frcMn  time  to 
tune,  for  concerted  action  against  price  cutters,  in  line  with 
what  has  been  so  referred  to— such  as  requiring  salesmen  to 
have  cards  of  identification  and  regularity;  providing  for 
the  advancing  and  making  uniform  the  prices  for  prescrip- 
tions; having  proprietors  refuse  to  patronize  newspapers 
where  cut  prices  were  advertised ;  and  doing  away  with  tiie 
necessity  for  a  special  request  from  local  retail  associations, 
in  order  to  have  wholesalers  refuse  to  sell  to  aggressive  cut- 
ters— all,  except,  perhaps,  the  last,  emanating  from  and  being 
advocated  by  the  National  Retailers'  Association.  But  it  is 
not  necessary  to  follow  the  matter  further.  Sufficient  has 
been  given  to  show  the  character  of  the  combination  in  re- 
straint of  trade  which  is  charged,  and  the  only  question  is 
as  to  the  law  which  is  to  be  applied.  It  is  contended,  on  the 
one  hand,  that  no  unlawful  combination  is  made  out,  the 
manufacturers  of  proprietary  goods  having  the  right  to 
decide,  each  for  himself,  as  was  done,  to  whom  and  upon 
what  terms  and  conditions  he  would  sell,  or  whether  he  would 
sell  at  all ;  it  making  no  difTerence,  provided  his  policy  in  this 
regard  was  individual,  whether  it  coincided  with  a  similar 
policy,  adopted  by  others  of  the  same  class  or  not,  nor  that 
the  action  so  taken  was  to  that  extent  concerted.  The  tripar- 
tite agreement,  to  which  alone  the  proprietors  subscribed, 
was  not,  according  to  this,  unlawful ;  and  as  to  anything  after 
thaf  to  which  they  did  not  agree,  or  which  they  did  not  recog- 
nize or  subscribe  to,  such  as  the  so-called  "Resolution  C," 
with  its  honor  roll  and  white  list,  got  up  by  the  secretary  of 
the  retailers  on  his  own  motion,  under  it,  they  are  not  answer- 
able; and  these  were  therefore  improperly  admitted  in  evi- 
dence against  them.  It  is  argued,  on  the  other  hand,  that 
the  combination  and  conspiracy  for  which  action  is  brought 
is  not  to  be  limited  to  the  tripartite  agreement,  or  the  sale  of 
proprietary  medicines  to  which  it  related,  which  was,  how- 
ever, unquesticmably,  an  unlawful  restraint  of  trade,  within 
[27]  the  meaning  of  the  act    But  that  it  is  to  be  taken  as 
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extending  to  eveiything  which  was  done  concertedly  to  carry 
out  the  pervading  idea,  to  which  the  defendants  individually 
and  collectively  subscribed,  which  was  to  cripple  and  driye 
out  of  business,  by  coercive  measures,  such  cutters  of  prices 
as  76  per  cent,  of  the  local  trade  at  any  given  place  declared 
obnoxious.  This,  it  is  claimed,  was  the  real  conspiracy,  of 
which  the  various  steps  taken  were  merely  manifestations  or 
overt  acts,  including  "  Resolution  C,"  the  "  Roll  of  Honor 
List,"  etc. ;  all  of  which  were  therefore  admissible  against  the 
defendants  generally. 

Both  contentions  are  right  to  a  certain  extent ;  neither  can 
be  sustained  in  its  entirety.  Undoubtedly  the  originator  and 
compounder  of  a  proprietary  medicine  may  shape  his  own 
policy,  and  sell  or  withhold  from  selling,  as  he  pleases,  ac- 
cording to  supposed  self-interest  or  whim ;  fixing  the  prices 
and  naming  the  terms  and  conditions  at  and  upon  which 
alone  he  will  do  so,  refusing  to  those  who  will  not  comply. 
And  so  far  as  this  is  confined  to  his  own  goods,  and  pursued 
by  independent  and  individual  action,  it  cannot  be  chal- 
lenged. It  is  quite  a  different  matter,  however,  when  two  or 
more  combine  and  agree  that  neither  will  sell  to  any  one  who 
cuts  the  prices  of  any  of  the  others.  This  concerted  policy, 
by  which  it  is  sought  not  only  to  maintain  by  each  the  price 
of  his  own  medicines,  which  alone  he  is  interested  in  or 
has  the  right  to  control,  but  also  the  prices  on  those  of  all  who 
are  thus  banded  together,  is  manifestly  a  direct  interference 
with  and  restraint  upon  the  freedom  of  trade,  which  in  com- 
merce between  the  states  it  was  the  object  of  the  act  of  Con- 
gress to  preserve.  As  in  every  conspiracy,  it  is  the  joining 
together  of  a  number  that  counts,  and  that  the  individual 
has  to  fear.  It  is  true  that  a  common  plan  or  policy  does  not 
necessarily  mean  a  combined  one.  The  individual  manu- 
facturer or  proprietor  may  be  persuaded,  for  example,  that 
the  retailer  or  jobber  who  cuts  the  medicines  of  his  neighbor 
to-day  will  likely  cut  his  medicines  to-morrow,  and  so  decide 
not  to  sell  him ;  and  it  will  not  make  out  a  conspiracy  that 
others  are  of  the  same  mind.  If  that  was  all  there  was  to 
the  present  case,  it  would  be  easily  disposed  of.  But,  un- 
fortunately for  the  defendants,  it  is  not.    The  policy  adopted 
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and  pursued  with  respect  to  aggressive  cutters  and  those 
who  sold  to  them  was  not  that  of  the  proprietors  only,  acting 
independently,  each  with  regard  to  his  own,  according  to 
what  seemed  to  him  good.  The  arrangement  was  tripartite, 
in  which  all  the  aflUiated  associations  of  the  drug  trade  were 
involved — ^proprietors,  wholesale  distributing  agents  or  job- 
bers, and  retailers,  the  latter,  if  anything  dominating  it^ — 
evolved  after  extended  agitation,  discussion,  and  conference, 
to  which  the  members  were  individually  and  collectively 
bound,  disciplinary  and  coercive  measures  being  provided 
against  any  who  proved  recalcitrant.  Let  a  patent  medicine 
man  or  wholesaler  disregard  its  terms,  and  he  was  quickly 
given  to  understand  that,  if  he  catered  to  the  aggressive 
cutter,  he  could  not  expect  the  custom  of  the  organized  re- 
tailer, between  whom  it  did  not  usually  take  him  long  to 
decide.  He  became,  if  he  persisted,  an  unfair  trader,  to  be 
treated  accordingly,  until  he  repented  and  was  reinstated, 
after  acknowledging  the  error  of  his  ways,  and  agreeing  to 
transgress  no  more.  Against  this  discipline,  and  with  this 
rod  held  over  them,  it  is  needless  to  say  that  [28]  there  were 
few  who  went  astray,  and  still  fewer  who  held  out.  There 
was,  perhaps,  a  murmur  here  and  there,  a  question  raised  as 
to  whether  they  might  not  overstep  the  law,  and  a  recognition 
that  they  were  close  to  the  line ;  but  it  was  met  by  assurances 
such  as  that  quoted  above,  or  by  suggestions  of  escape  by  in- 
dividual action,  which  can  hardly  be  expected  to  deceive. 
Nor  did,  indeed,  the  individual  proprietor  control  his  own 
prices,  nor  determine  to  whom  his  goods  should  go.  This 
was  dcme  for  him  in  the  cities  by  the  local  associations  of 
retail  druggists,  into  whose  hands  he  thus  committed  himself. 
The  prices  which  should  there  prevail  were  of  their  naming, 
and  aggressive  cutters  were  those  who  did  not  maintain  them, 
who  were  ferreted  out,  and  reported  by  the  retailers'  agents. 
All  this  and  more  was  part  and  parcel  of  the  tripartite  plan, 
to  which  the  proprietary,  as  well  as  the  wholesaler,  bound 
himself  when  he  entered  into  it. 

If  co-operation  and  concerted  action  such  as  this  does  not 
make  out  a  combination  and  conspiracy  in  restraint  of  trade, 
it  is  difficult  to  see  what  would  be  eflFective  to  do  so.    The 
10670'— 8.  Doc.  111.  62-1,  vol  3 6 
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combination  is  clear,  and  has  been  demonstrated ;  so,  also,  is 
the  restraint  of  trade.  That  indeed  was  the  avowed  purpose 
of  it,  which  was  not  simply  to  put  the  aggressive  cutter  out 
of  business,  but  to  maintain  prices  to  the  consumer,  by  this 
means,  as  they  would  not  be  maintained  if  left  to  themselves. 
It  seems  incredible,  except  as  the  trade  in  patent  medicines 
is  known  to  be  immense,  but  it  is  confidently  asserted,  by 
those  having  the  right  to  speak,  that  the  cost  to  the  country 
of  the  tripartite  agreement  amounted  to  $90,000,000  in  six 
years.  The  general  public  have  thus  as  usual,  been  made 
to  foot  the  bill.  That  this  constitutes  in  law_,  as  in  fact, 
an  unlawful  combination  in  restraint  of  trade,  within  the 
meaning  of  the  act,  there  can  be  no  doubt.  Whatever  may 
be  decided  elsewhere,  the  question  is  set  at  rest  by  Addyston 
Pipe  Co.  V.  V.  /S.,  175  U.  S.  211,  20  Sup.  Ct.  96,  44  L.  Ed. 
136,  and  Montague  v.  Lowry,  193  U.  S..38,  24  Sup.  Ct.  307, 
48  L.  Ed.  608,  which  control.  In  the  former  there  was  a 
combination  among  certain  manufacturers  of  cast-iron  pipe, 
controlling  two-thirds  of  the  business  in  states  of  the  South 
and  West,  by  which  they  agreed  to  advance  the  prices  to  the 
consumer  by  abolishing  competition  between  themselves,  par- 
celing out  the  territory,  and  fixing  the  prices  at  which  sales 
should  be  made  therein,  going  through  the  form  of  bidding 
against  each  other  at  times  as  a  blind;  the  prices  and  the 
successful  bidder  in  each  case  being  pre-arranged.  It  was 
sought  to  defend  this  action,  because  the  restraint  was  only 
partial,  not  extending  to  the  whole  United  States ;  also,  that 
the  monopoly  secured  was  not  complete,  being  tempered  by 
fear  of  competition  from  others  not  in  the  arrangement,  and 
affecting  only  a  modicum  of  the  price;  and  again,  that  the 
prices  fixed  were  reasonable,  and  within  those  which  were 
being  continually  and  unrestrainedly  made,  simply  doing 
away  with  ruinous  competition,  to  which  the  parties  had  a 
right.  But  these  and  other  arguments  were  put  aside,  and 
the  case  declared  to  be  one  prohibited  by  the  act.  "  It  is  the 
effect  of  the  combination,"  says  the  court,  "  in  limiting  and 
restricting  the  right  of  each  of  the  members  to  transact 
business  in  the  ordinary  way,  as  well  as  its  effect  upon  the 
volume  or  extent  of  the  dealings  in  the  commodity,  that  is  to 
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be  regarded.''  So  in  Montague  v.  Lowry,  by  an  agreement 
between  eastern  manufactur[29]ers  of  tiles  and  certain 
dealers  in  San  Francisco  and  vicinity,  an  association  was 
formed  whose  by-laws  provided  that  no  manufacturer  should 
sell  to  any  dealer  not  a  member,  nor  should  any  dealer  sell 
to  the  same  except  at  certain  list  prices,  which  were  50  per 
cent,  higher  than  those  at  which  sales  were  made  to  other 
members;  membership  also  being  confined  to  those  who 
carried  an  average  stock  of  not  less  than  $3,000  and  who  were 
acceptable.  The  plaintiffs  were  dealers  in  San  Francisco, 
where  they  had  built  up  a  business,  but  were  not  members 
of  the  association,  and  were  not  eligible ;  and  after  its  forma- 
tion they  found  themselves  unable  to  buy  to  advantage,  being 
restricted  to  dealing  with  San  Francisco  parties,  to  whom 
they  were  compelled  to  pay  the  extra  prices  listed.  On  a  suit 
against  the  association  for  damages  under  the  act,  a  verdict 
for  the  plaintiff  was  sustained;  the  case  being  held  to  be 
clear.  It  is  useless,  in  the  face  of  these  authorities,  to  urge 
upon  us  the  decision  in  Park  v.  National  Druggists^  Associa- 
tion, 176  N.  Y.  1,  67  N.  E.  136,  62  L.  R.  A.  632,  96  Am.  St. 
Rep.  578,  where  a  different  conclusion  has  apparently  been 
reached.  It  is  to  be  noted,  however,  with  regard  to  that  case, 
that  the  agreement  there,  as  viewed  by  the  majority  of  the 
court,  was  merely  to  sell  to  all  wholesale  distributing  agents 
at  uniform  rebate  prices,  so  that  the  small  dealer,  with  lim- 
ited capital,  was  put  on  a  par  with  the  large  ones,  whose 
capital  was  more  ample,  thus  tending  to  fairness  and 
equality,  on  which  stress  is  laid.  There  was,  however,  the 
further  provision  (to  say  nothing  of  other  restrictions)  that 
until  a  wholesaler  agreed  to  the  plan  he  could  not  buy  of 
any  member  of  the  association  whatever,  in  view  of  which 
three  of  the  judges  dissented;  the  case  being  still  further 
weakened  as  an  authority  by  the  failure  of  the  majority  to 
altogether  agree  in  their  reasoning.  At  the  best,  therefore, 
it  is  near  the  line,  and  in  no  event  can  it  be  taken,  contrary 
to  the  cases  cited,  as  giving  the  law  here. 

So  far,  then,  as  the  present  case  was  kept  within  the  limits 
indicated  by  these  observations,  it  was  correctly  disposed  of, 
and  is  to  be  sustained;  but  outside  of  them  not.    Unfortu- 
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nately  it  did  not  stop  with  the  tripartite  agreement  and  the 
action  taken  under  it,  but  went  on  to  Resolution  C,  with  its 
honor  roll  and  white  list.  It  is  urged  that  these  were  merely 
further  steps  in  the  general  combination  and  conspiracy,  to 
get  rid  of  the  aggressive  cutter,  on  which  all  were  deter- 
mined, and  for  which,  therefore,  by  whomsoever  taken  all 
were  bound.  But  this  fails  to  note  several  things.  Speaking 
broadly,  no  doubt  there  was  a  general  purpose,  or  con- 
spiracy, if  you  will,  to  drive  the  plaintiff  and  others  like  him 
out  of  business,  to  which  in  entering  into  the  tripartite  agree- 
ment the  parties  committed  themselves.  At  the  same  time, 
however,  there  was  a  selection  of  methods.  Not  only  was  a 
general  policy  declared  for,  but  a  definite  line  of  action 
under  it,  adopted  after  extended  consideration  and  con- 
ference, which  could  not  be  varied  from  at  will.  In  accept- 
ing the  tripartite  plan,  they  did  not  necessarily  agree  to 
anything  and  everything  which  might  be  done  in  its  name, 
and  particularly  not  to  Resolution  C,  which  was  recognized 
as  a  new  and  decidedly  advanced  step,  expected  to  work  a 
radical  change.  As  already  stated,  this  project  emanated 
from  the  National  Retail  Druggists'  Association,  in  annual 
convention  assembled  at  Cleveland  in  1902.  But  even 
among  the  retailers  there  were  those  who  doubted  the  pro- 
priety, [80]  as  well  as  the  legality,  of  it;  as  witness  the 
remarks  of  the  president,  at  the  annual  meeting  just  before 
that,  at  which,  having  been  proposed,  it  was  promptly  voted 
down.  Nor  was  it  ever  adopted  by  the  proprietors  or  the 
wholesalers  as  a  body;  the  only  assent  given  to  it  being  indi- 
vidual, and  by  no  means  by  all.  This  was  secured  by  direct 
appeal,  and  the  circulars  sent  out  were  addressed  to  "  Manu- 
facturers and  Dealers  in  Non -tripartite  Goods  "  ;  showing 
that  a  different  class  was  intended  to  be  reached. 

No  connection,  except  the  most  general  one,  is  thus  estab- 
lished between  the  tripartite  agreement  and  Resolution  C. 
and  they  are  not  to  be  taken  as  one  and  the  same  plan.  They 
may  not  differ  much  in  principle,  but  they  do  decidedly  in 
results;  pressure  being  put  upon  the  aggressive  cutter  as  it 
had  not  been  by  any  means  before.    By  the  one,  he  was 
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merely  deprived  of  patent  medicines,  as  to  which,  right  or 
wrong,  the  proprietor  might  feel  that  he  had  a  certain  free- 
dom to  sell  or  withhold,  the  same  as  is  argued  here ;  but  by 
the  other,  he  was  cut  off  from  the  most  ordinary  druggists' 
supplies,  even  toothbrushes  and  sponges  being  denied.  A 
retailer  can  not  do  much,  it  is  true,  without  proprietary  goods 
CHI  his  shelves;  but  without  drugs  and  pharmaceuticals  he 
can  not  put  up  a  sigle  prescription,  and  might  as  well  go 
out  of  business ;  and  that,  indeed,  was  what  Resolution  C  was 
designed  to  bring  about.  This  was  an  excursion  into  a  new 
field,  and  to  whatever  else  short  of  that  the  proprietor  or 
wholesaler  was  committed,  he  might  not  care  to  go  that  far. 
He  was  at  least  entitled  to  have  it  distinctly  presented  for 
his  acceptance  before  being  bound,  and  his  assent  is  not  to 
be  implied  simply  because  he  had  agreed  to  what  had  gone 
before.  He  did  not  put  himself  indiscriminately  and  to  all 
lengths  into  the  hands  of  his  associates.  The  trade  recog- 
nized that  this  was  the  case,  and  that  there  were  classes 
among  the  wholesalers,  as  shown  by  the  publication  called 
"  Notes,"  of  May  21,  1904,  where  those  operating  under  the 
tripartite  agreement  are  set  apart  from  those  operating  under 
Resolution  C.  This  may  not  be  conclusive,  but  it  is  signifi- 
cant, and  confirms,  as  it  corresponds,  with  our  own  views. 

As  distinguished  by  parties,  also,  the  combination  was  new. 
No  doubt  there  were  many  who  had  agreed  to  the  tripartite 
plan,  who  also  agreed  to  Resolution  C.  But  there  were*  some 
who  did  not,  who  are  defendants  here,  as  well  as  some  who 
agreed  to  the  resolution  alone.  They  divide  on  these  lines, 
and  can  not  be  brought  together  as  one,  so  far  as  anything 
has  been  shown;  and  neither,  as  the  result,  can  a  joint  action 
be  maintained.  As  the  case  stands,  however,  all  are  made 
liable  without  distinction,  for  all  that  has  been  done,  both 
under  the  tripartite  agreement,  as  well  as  Resolution  C;  both' 
being  put  in  evidence  against  them  all.  It  may  be  that  a 
person  who  joins  a  conspiracy  at  an  advanced  stage  of  it 
makes  himself  party  to  what  has  been  done  in  pursuance  of 
it  before.  8  Greenl.  Ev.  §  93,  Lewis  Ed.  8  Cyc.  658.  But 
this  must  be  with  knowledge,  and  in  promotion  of  the  com- 
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mon  cause.  And  even  though,  upon  this  basis,  those  whole- 
salers, who,  with  knowledge  of  the  existing  purpose  to  drive 
aggressive  cutters  out  of  business,  lent  themselves  to  this  de- 
sign, by  denying  him  their  goods  as  called  for  by  Resolution 
C,  could  be  held  for  the  damages  resulting  from  the  whole 
scheme,  still,  as  already  pointed  out,  there  is  too  wide  [31] 
a  divergence  between  the  original  tripartite  plan  and  this 
latter  extreme  development  of  it  to  make  those  who  merely 
agreed  to  the  one  committed  irretrievably  and  without  ques- 
tion to  both. 

Upon  the  whole  case,  therefore,  we  reach  the  conclusion 
that  Resolution  C  was  inadmissible  to  charge  those  who  had 
not  assented  to  it,  and  should  not  have  been  received  in 
evidence,  nor  anything  done  under  it.  The  wrong  which  was 
committed  by  its  adoption  and  enforcement  was  separate  and 
distinct  from  that  which  resulted  from  entering  into  and 
carrying  out  the  tripartite  plan,  as  were  also  the  damages 
experienced  therefrom.  The  plaintiff  in  this  respect  pressed 
his  case  too  far.  He  had  a  good  one  against  some  of  the 
defendants  under  the  tripartite  agreement,  and  another 
against  others  under  Resolution  C,  and  against  some,  iio 
doubt,  upon  both,  but  not  against  all;  and  there  was  the 
mistake.  A  joint  tort  being  charged,  not  only  had  it  to  be 
proved  as  laid  {Howard  v.  Union  Traction  Co.^  195  Pa.  391, 
45  Atl.  1076;  Wiest  v.  Traction  Co.  200  Pa.  149,  49  Atl.  891, 
58  L.  R.  A.  666;  Rowland  v.  Philadelphia^  202  Pa.  50,  51 
Atl.  589),  but  the  defendants  had  all  to  be  liable  for  all  that 
was  resolved  upon  or  done.  This,  in  the  view  we  take  of  it, 
was  not  the  case,  and  the  judgment  must  therefore  also  be 
reversed  upon  this  ground. 

This  reversal  is  general,  and  applies  to  all  the  defendants, 

which  renders  it  unnecessary  to  consider  the  special  argument 

•which  was  made  for  some.     It  will  be  for  the  trial  judge, 

when  the  case  comes  up  again,  to  determine,  in  the  light  of 

what  has  been  said,  how  far  they  and  others  can  be  held. 

Judgment  reversed,  and  a  new  trial  awarded. 
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[828]  UNITED  STATES  v.  MacANDREWS  &  FORBES 

CO.  ET  AL.« 

(Circuit  Court,  S.  D.  New  Yorlt.    December,  1906.) 

[149  Fed.  823.] 

Monopolies — Combinations  in  Restraint  of  Interstate  Commerce — 
Indictment. — ^An  indictment  under  section  1  or  2  of  tlie  anti-trust 
law  of  July  2,  1890  (cliapter  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901, 
p.  3200]),  for  engaging  in  a  combination  in  restraint  of  Interstate 
commerce,  or  for  attempting  to  monopolize  a  portion  of  the  same, 
sufficiently  sets  out  the  time  of  the  combination  or  attempted 
monopoly  when  it  alleges  the  time  when  the  several  acts  relied  oj}  to 
establish  the  offense  were  done,  and  it. is  not  essential  to  set  out  the 
precise  time  when  the  purpose  was  formed  or  the  plan  of  the  com- 
bination or  attempted  monopoly  was  first  devised.^ 

[824  J  Same — Combination  and  Conspiracy. — Such  an  indictment  for 
engaging  in  a  combination  and  also  for  a  conspiracy  in  restraint  of 
interstate  commerce  considered,  and  held,  to  sufficiently  describe 
the  combination  and  conspiracy. 

iRDici-MENT — DuPLiciTY.—An  Indictment  under  the  anti-trust  law  of 
July  2,  1890  (chapter  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p. 
3200]),  charging  in  separate  counts  a  combination  and  a  conspiracy 
in  restraint  of  interstate  trade  and  an  attempt  to  monopolize  a  por- 
tion of  such  trade,  all  based  in  the  same  transactions,  is  not  bad  for 
duplicity  as  to  either  count,  on  the  theory  that  each  alleged  overt 
act  set  out  to  support  the  charge  of  conspiracy  is  charged  as  a  sepa- 
rate offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  27,  Indictment 
and  Information,  §§  337-349.] 

Monopolies — Combinations  in  Restraint  of  Interstate  (Commerce — 
Indictment — Joinder  of  Defendants — Corporations  and  Officers. — 
In  an  indictment  under  the  anti-trust  law  of  July  2,  ISDO  (chapter 
047,  26  Stat.  209  [U.  S.  Comp.  St.  3901,  p.  3200]),  the  offenses  there- 
under being  made  misdemeanors,  all  who  aid  in  their  commission 
may  be  charged  as  principals,  and  a  corporation  and  its  officers,  who 
personally  participate  in  committing  the  same,  may  be  joined  as  de- 
fendants, although  their  acts  may  have  been  separate  and  not  done 
at  the  same  time. 

Same — Nature  of  Schemes  Prohibited — E3ffect  on  Interstate  Com- 
merce.— Whether  any  given  business  scheme  falls  within  the  prohi- 
bition of  the  anti-trust  law  of  July  2,  1890  (chapter  647,  26  Stat. 
209  [U.  S.  Comp.  St  1901,  p.  8200]),  as  a  combination  or  conspiracy 

•  See  po8t,  page  100. 

*  Syllabus  copyrighted,  1907,  by  West  Publishing  CJo. 
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in  restraint  of  Interstate  commerce,  or  an  attempt  at  monopoly  of 
a  portion  thereof,  Is  to  be  determined  by  its  effect  on  Interstate 
commerce,  which  need  not  be  a  total  suppression  of  trade  nor  a 
complete  monopoly,  but  It  is  sufficient  if  its  necessary  operation 
tends  to  restrain  interstate  commerce,  and  to  deprive  the  public  of 
the  advantages  flowing  from  free  competition. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies. 
H  10-14.] 

Same. — ^A  secret  arrangement  between  two  corporations,  which  to- 
gether produced  about  85  per  cent  of  all  the  licorice  paste  consumed 
in  the  United  States  and  sold  to  consumers  throughout  the  country, 
by  which  they  ceased  competition,  flxed  from  time  to  time  the  prices 
at  which  each  should  sell,  and  api)ortloned  the  customers  between 
them,  and  also  by  concerted  action  secured  contracts  with  their 
chief,,  if  not  only  competitors,  which  enabled  them  to  control  either 
the  output  of  such  competitors  or  the  prices  at  which  and  the  per- 
sons to  whom  they  should  sell,  and  in  pursuance  of  which  scheme 
they  were  enabled  to  and  did  advance  the  price  of  the  article  to  all 
purchasers  nearly  50  per  cent  within  a  few  months,  was  one  di- 
rectly affecting  interstate  commerce,  and  constitutes  a  combination 
and  conspiracy  In  restraint  of  such  commerce,  and  an  attempt  to 
monopolize  a  portion  of  the  same,  within  the  prohibition  of  the 
anti-trust  law  of  July  2,  1890  (chapter  647,  26  Stat.  209  [U.  S. 
Ck)mp.  St.  1901,  p.  3200]). 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
§13.] 

Same — Joinder  of  Defendants  in  Indictment. — In  an  indictment 
against  such  corporations  under  the  statute,  their  presidents,  who 
are  alleged  to  have  personally  made  the  arrangement  and  partici- 
pated in  carrying  it  out,  may  be  joined  as  defendants,  and  cannot 
claim  immunity  on  the  ground  that  they  were  not  personally  en- 
gaged in  interstate  commerce. 

Corporations — Criminal  Responsibility — Conspiracy. — ^A  corpora- 
tion may  be  liable  criminally  for  the  crime  of  conspiracy. 

[825]  Monopolies — Indictment  under  Anti-Trust  Law — Joinder 
OF  Defendants. — A  number  of  defendants  may  be  charged  jointly, 
under  section  2  of  the  anti-trust  law  of  July  2,  1800  (chapter  647, 
26  Stat.  209  [U.  S.  Comp.  St.  1001.  p.  3200]),  with  the  crime  of 
attempting  to  monopolize  a  part  of  interstate  commerce. 

On  demurrer  to  indictment. 

Henry  L.  Stimson^  U.  S.  Atty.,  and  Edwin  N,  Tlill^  Spe- 
cial U.  S.  Atty.  {Henry  W.  Taft,  Felix  H.  Levy,  Edwin  P. 
Grosvenor^  and  Oliver  E,  Pagan,  special  assistants  to  the 
Attorney  General,  of  counsel). 
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A.  H,  Burroughs^  for  corporate  defendants. 

Ernest  E.  Baldwin^  for  individual  defendants. 

De  Lancey  NieoU,  W.  W.  Fuller,  John  D.  Lindsay^  and 
Junius  Parker,  of  counsel  for  all  the  defendants. 

Hough,  District  Judge. 

The  indictment  demurred  to  alleges  violations  of  sections 
1  and  2  of  the  act  of  July  2,  1890  (chapter  647,  26  Stat.  209 
[U.  S.  Comp.  St.  1901,  p.  3200]),  commonly  known  as  the 
"  Sherman  Anti-Trust  Law,"  and  contains  three  counts,  the 
first  charging  a  combination,  and  the  second  a  conspiracy  in 
restraint  of  interstate  trade  and  commerce,  while  the  third 
asserts  an  attempt  to  monopolize  a  portion  of  the  same.  All 
the  counts  are  based  upon  the  same  allegations  of  fact,  and, 
in  effect,  assert  that  the  same  doings,  facts  and  circumstances 
constitute  at  once  a  combination,  conspiracy,  and  monopoly. 

The  indictment  sets  forth  in  the  first  count  that:  (1)  Be- 
tween December  8, 1903,  and  June  18, 1906,  (2)  the  corporate 
defendants  were  engaged  in  certain  business,  and  (3)  the 
individual  defendants  were  the  presidents  of  the  said  cor- 
porations, and  (4)  by  authority  thereof  carried  on  the  same 
business,  which  (5)  was  interstate  business,  and  (6) 
Amounted  to  85  per  cent  of  the  whole  trade  in  licorice  paste, 
(7)  which  business  should  have  been  conducted  competitively 
as  to  (8)  prices,  (9)  relative  extent  of  each  company's  trade, 
(10)  customers  sought  for  and  obtained  by  each  company, 
and  (11)  terms  and  conditions  of  sale,  and  (12)  this  com- 
petitive method  of  business  the  corporate  defendants  would 
have  followed  if  (13)  all  the  defendants  had  not  (14)  en- 
gaged in  an  unlawful  combination,  which  (15)  during  the 
period  first  specified  (16)  they  all  did  engage  in,  and  (17) 
did  so  by  the  several  means  next  described  in  the  indictment, 
whereby  (18)  interstate  trade  was  restrained  (19)  in  the 
several  ways  next  also  described.  Then  follows  a  general 
description  of  the  "  ways  "  in  which,  and  the  "  means  "  by 
which  trade  was  restrained,  during  the  period  alleged,  to 
wit:  First  competition  was  destroyed  (this  is  a  ''way  in 
which")    because      (a)    the  defendants   agreed   that   there 
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should  be  no  competition,  and  (6)  fixed  excessive  noncom- 
petitive prices  accordingly,  and  (c)  sold  for  such  prices 
only,  and  (d)  procured  others  to  do  the  like,  (a)  to  (d) 
are  "  means  by  which."  The  second  "  way  in  which  "  is 
that  all  customers  were  apportioned  among  the  corporate 
defendants  and  their  allies;  the  third  that  production  was 
limited,  and  the  fourth  that  uniform  contracts  were  required 
from  customers.  Ap-  [826]  propriate  "  means  "  are  alleged 
"  by  which  "  the  second,  third  and  fourth  "  ways "  were 
rendered  effective. 

The  first  (or  combination)  count  then  shows  at  great 
length  very  numerous  "  overt  acts  "  which  are  really  state- 
ments of  intended  evidence,  and  reveal  the  sequence  of  events 
and  the  resulting  conditions  as  follows:  Prior  to  and  on  De- 
cember 8, 1903,  the  MacAndrews  &  Forbes  Company  (herein- 
after called  the  "MacAndrews  Company")  was  engaged  in 
the  manufacture  and  sale  of  licorice  paste,  having  factories 
in  Newark  and  Camden,  in  the  State  of  New  Jersey,  and 
offices  in  the  city  of  New  York;  the  J.  S.  Young  Company 
(hereinafter  called  the  "  Young  Company  ")  was  similarly 
engaged  at  Baltimore,  Md.  The  defendants  Jungbluth  and 
Young  were  (and  at  the  time  of  the  presentment  of  this  in- 
dictment still  were)  the  presidents  of  the  MacAndrews  Com- 
pany and  Young  Company,  respectively.  Licorice  paste  is 
a  substance  made  from  a  root  not  grown  in  the  United  States, 
and  is  (beside  certain  apparently  limited  uses  in  pharmacy) 
a  prime  necessity  for  the  manufacture  of  plug  and  smoking 
tobacco,  as  well  as  of  snuff  and  cigars.  At  the  time  first 
mentioned  the  MacAndrews  Company  seems  to  have  been 
by  much  the  largest  producer  of  paste  in  this  country,  and, 
taken  together,  the  two  corporate  defendants  are  said  to  have 
supplied  about  85  per  cent,  of  our  national  requirements  for 
this  substance.  There  was  and  is  also  a  manufacturer  in 
Providence,  R.  I. — one  Lewis — and  also  one  in  New  York — 
Weaver  &  Sterry — neither  doing  a  large  business,  but  both 
seemingly  worthy  of  consideration.  Collectively  these  four 
producers  of  paste  appear  to  have  been  actually  supplying 
almost  the  entire  trade  demand.  On  December  8,  1903,  a 
written  agreement  was  executed  by  and  between  the  cor- 
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porate  defendants,  whereby,  through  the  device  of  owning 
control  of  the  common  stock  of  the  Young  Company,  and 
guarantying  ample  dividends  on  the  preferred  stock  thereof, 
the  MacAndrews  Company  became  for  all  practical  pur- 
poses the  owner  of  the  Baltimore  business,  and  after  that 
date  the  Young  Company,  although  maintaining  a  separate 
corporate  existence,  became  the  creature  of  the  MacAndrews 
Company,  whose  officers  even  issued  orders  directly  to  at 
least  one  person  known  to  the  public  only  as  an  agent  of  the 
Young  Company.  Shortly  afterward,  and  on  December  31, 
1903,  the  Young  Company  effected  a  written  contract  with 
Lewis,  of  Providence,  whereby  the  latter  agreed  for  the 
space  of  five  years  to  limit  his  production  to  a  fixed  amount 
per  annum,  on  which  the  Young  Company  guaranteed  him  a 
certain  profit,  one-fourth  of  which,  however,  was  semian- 
nually to  flow  back  to  the  Young  Company,  while  the  profit 
on  any  excess  production  and  sale  by  Lewis  was  to  go  entirely 
to  the  latter  company,  which  was  also  given  power  to  regulate 
Lewis'  sale  price,  provided  that  his  minimum  profit  was  not 
thereby  destroyed.  For  reasons  not  shown,  Lewis'  price 
was  always  to  be  one-quarter  of  a  cent  per  pound  less  than 
that  of  the  Young  Company.  The  subsequently  alleged 
transactions  show  that  the  control  of  Lewis'  business  thus 
established  extended  to  limiting  his  customers,  and  declaring 
to  whom  he  could  and  could  not  sell  his  produce. 

Three  of  the  four  above-mentioned  producers  of  paste  hav- 
ing thus  been  bound  together  by  careful  contracts,  the  Young 
Company,  on  [827]  January  2, 1904,  authorized  Lewis  to  sell 
at  7  cents  per  pound,  and  on  January  11  it  informed  the 
trade  generally  that  its  price  was  71  cents.  So  far  as  alleged 
in  the  indictment  trade  conditions  remained  as  above  out- 
lined until  the  middle  of  March,  when  the  defendant  Young 
advised  Jungbluth  that  he  thought  Weaver  &  Sterry  of  New 
York  were  ready  "  to  come  to  some  agreement,"  and  quoted 
Sterry  as  thinking  the  time  ripe  for  a  "  sharp  advance." 
Apparently  some  of  the  consumers  were  of  the  same  opinion, 
and  by  May  9th  Young  wrote  that  some  manufacturers  had 
concluded  to  "  stock  up  all  they  can,"  and  furnished  Jung- 
bluth with  a  list  of  certain  orders  received  by  his  company, 
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tending  to  prove  the  truth  of  his  suspicion.  Whereupon,  on 
May  14th  the  MacAndrews  Company,  having  received  an 
order  from  af  manufacturer  on  Young's  list,  replied  that  they 
had  raised  their  price  to  9  cents  per  pound,  and  by  circular 
letter  informed  the  trade  to  the  same  effect.  Two  days  later 
the  Young  Company  advised  the  trade  that  their  price  had 
risen  to  8^  cents,  and  thereafter  it  is  alleged  that  the  quoted 
rates  for  licorice  paste  furnished  by  the  MacAndrews  Com- 
pany were  always  higher  by  i  cent  per  pound  than  those  of 
the  Young  Company,  which  in  turn  gave  a  price  one-quarter 
of  a  cent  a  pound  greater  than  that  of  Lewis.  This  "  sharp  ad- 
vance "  evidently  did  not  quench  the  desire  of  some  manufac- 
turers to  lay  in  an  ample  supply  of  paste  against  the  possibil- 
ity of  a  further  rise,  which  desire  was  met  in  the  instances 
given  by  informing  one  applicant  that, "  owing  to  political  and 
other  conditions  in  the  licorice  root  producing  countries,"  no 
continuing  contract  for  deliveries  could  or  would  be  made,  and 
telling  another  that  the  quantity  demanded  was  beyond  his 
"normal  requirements,"  therefore,  only  one-quarter  of  the 
amount  asked  for  would  be  sold  to  him.  This  last  applicant 
was  the  well  known  house  of  Bagley  &  Co.,  and  in  early  June 
the  Young  Company  warned  both  Lewis  and  the  MacAn- 
drews Company  against  this  concern's  tendency  to  "stock 
up,"  which  the  defendant  Young  had  so  paternally  checked. 
By  the  end  of  June,  1904,  the  negotiations  between  Young 
and  Weaver  &  Sterry  had  resulted  in  an  alleged  agreement, 
not  reduced  to  formal  contract,  so  far  as  shown,  that  the  uni- 
form minimum  price  for  pastes  should  be  fixed  at  9^  cents  per 
pound  after  July  1st,  that  no  contracts  for  furnishing  an 
indefinite  quantity  even  at  that  price  should  be  made,  and 
that  such  price  agreement  should  endure,  as  between  the 
paste  producers,  until  the  close  of  1906.  Jungbluth  was  in 
Europe  at  this  time,  but  cabled  his  assent  to  the  scheme  on 
July  2, 1904. 

Subsequent  events  appear  to  show  that  for  the  limited 
trade  permitted  to  Lewis  the  minimum  price  was  still  to  be 
one-quarter  cent  per  pound  lower  than  that  charged  by 
the  Young  Company  and  Weaver  &  Sterry.  Immediately 
after  July  2d,  therefore,  it  is  alleged  that  the  Young  Corn- 
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pany  advised  customers  of  the  9^  cent  price,  while  the 
MacAndrews  Company  quoted  10  cents  as  their  price. 
Weaver  &  Sterry  }iaving  thus  been  placated,  and  "  maintain- 
ing their  own  prices  at  not  less  than  9%  cents,"  the  MacAn- 
drews Company,  on  July  23d,  advised  the  New  York  agent 
of  the  Young  Company  that  it  was  "  the  better  policy  "  for 
Lewis  to  enter  into  "  further  contracts,"  the  form  of 
[828]  which  was  then  "  under  discussion."  A  short  time 
afterwards  the  form  and  substance  of  the  proposed  contracts 
was  declared  to  the  trade  at  large,  and  the  perfected  trade 
arrangement  is  alleged  to  have  been  explained  in  a  letter 
from  the  Young  Company's  New  York  agent  to  Lewis,  sub- 
stantially as  follows:  As  far  as  pre-existing  contracts  would 
permit,  the  MacAndrews  Company  would  thereafter  sell  to 
no  one  but  the  factories  affiliated  with  the  American  and 
Continental  Tobacco  Companies;  and  in  case  any  other 
manufacturer  attempted  to  buy  from  the  MacAndrews 
Company,  the  action  to  be  taken  by  that  company  would 
"  be  effective;"  and,  so  far  as  is  shown  by  the  indictment,  it 
was  effective,  and  consisted  in  uniformly  demanding  a  higher 
price  for  the  product  than  any  one  else  suggested.  To  the 
"  independent  tobacco  manufacturers "  (i.  e.,  others  than 
those  comprised  in  the  so-called  "  trust ")  Lewis  and  the 
Young  CcHnpany  offered  a  form  of  contract,  binding  for  two 
years,  whereby  the  supply  demandable  by  the  manufacturer 
was  fixed  at  a  minimum  which  he  had  to  take,  and  a  25  per 
cent,  greater  maximum,  which  was  all  he  could  get,  at  9% 
cents  per  pound  from  the  Young  Company,  and  9^^  cents 
a  pound  from  Lewis,  with  a  covenant  on  the  manufacturer's 
part  not  to  resell,  and  the  price  to  be  subject  to  increase  for 
the  second  year.  The  persons  with  whom  Lewis  could  make 
this  agreement  were  fixed  ultimately  by  the  MacAndrews 
Company,  which  instructed  both  Lewis  and  the  Young  Com- 
pany to  seU  to  no  one  whose  requirements  exceeded  20  cases 
per  annum  and  who  failed  to  sign  the  proffered  contract 
Those  who  objected  to  the  contract  and  "  very  small  con- 
sumers "  (i.  e.,  those  using  less  than  20  cases  per  year)  might 
still  obtain  paste  at  10^  cents  per  pound  from  Lewis,  or 
10^  cents  per  pound  from  the  Young  Company;  but,  as 
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seems  to  have  been  authoritatively  suggested  by  the  Young 
Company's  agent,  the  "  small  people  "  would  "  not  be  able 
to  get  their  supplies  elsewhere,  as  the  MacAndrews  Company 
would  have  none  to  sell  them  anyhow." 

The  "  independent "  trade,  which  seems  to  mean  the  gen- 
eral public,  did  not  view  the  result  of  these  arrangements 
with  pleasure.  Instances  are  alleged  of  continued  endeavors 
to  get  paste,  first  from  one  and  then  from  another  producer. 
Such  infractions  of  discipline  the  MacAndrews  Company 
met  with  a  form  of  letter  enjoined  upon  and  distributed  by 
the  Young  Company,  stating  that,  "  in  view  of  present  and 
prospective  conditions  mainly  as  to  supplies  of  root,"  it  was 
thought  best  to  supply  only  those  manufacturers  who  were 
"  willing  to  join  us  in  contracts  as  presented  to  you,"  i.  e., 
the  two-year  obligation  heretofore  described.  These  meas- 
ures were  apparently  "  effective,"  and  by  September  2d  one 
firm  of  the  most  persistent  seekers  after  licorice  paste  not 
furnished  under  long  contract  at  9%  cents  per  pound  had 
telegraphed  their  submission,  and  extended  with  some  humor 
their  "  hearty  congratulations "  to  the  defendant  Young, 
who  had  forced  the  contract  upon  them;  while  before  the 
close  of  that  month  it  is  alleged  that  all  demands  for  paste 
from  pei*sons  who  had  not  contracted  were  bluntly  declined 
for  that  reason,  unless  the  applicant  belonged  to  the  class  of 
"  very  small  consumers,"  for  whom  the  Young  Company's 
open  price  was  lOi^  cents  per  pound. 

[829]  If  therefore  it  shall  appear  that  the  allegations  of 
the  indictment  are  well  pleaded,  it  is  admitted,  for  the  pur- 
poses of  this  hearing,  that  within  the  space  of  eight  months 
the  corporate  defendants,  by  the  execution  of  corporate  agree- 
ments and  an  arrangement  of  their  corporate  activities,  in 
respect  of  which  the  individual  defendants  were  the  efficient 
devisers  and  performers,  had  obtained  substantial  control  of 
a  i>usiness  whose  produce  is  essential  to  one  of  the  largest 
activities  of  the  country,  and  had  parceled  out  between  them- 
selves and  their  allies  the  trade  of  the  Union,  so  that  any 
given  manufacturer's  business  freedom  was  reduced  to  a 
choice  between  signing  a  contract  to  take  what  he  required 
from  the  producer  selected  for  him  by  the  MacAndrews 
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Company,  or  paying  a  substantially  higher  price,  than  that 
named  in  the  oflFered  contract,  provided  he  was  permitted 
to  buy  anything  after  refusing  such  contract.  During  the 
same  short  period,  and  as  a  part  of  this  successful  campaign, 
the  open  price  of  the  commodity  had  been  raised  nearly  50 
per  cent,  i.  e.,  from  7i  to  lOi  cents  per  pound,  and  the  in- 
crease been  made  effective  for  two  years — a  term  not  expired 
at  the  date  of  finding  this  indictment,  viz.,  June  18,  1906. 

The  second  or  "  conspiracy  "  count  charges  that  the  defend- 
ants did  "knowingly  conspire"  and  "engage  in  a  conspiracy  " 
in  restraint  of  the  same  interstate  trade  witliin  the  same 
period,  and  did  the  same  things  in  the  same  way  set  forth 
in  the  same  manner  as  in  the  first  count;  while  the  third  or 
"  monopoly  "  count  charges  that  "  in  and  by  engaging  "  in 
the  combination  first  charged  the  defendants  "  knowingly 
attempted  to  monopolize"  the  interstate  trade  in  licorice 
paste. 

The  specifications  of  demurrer  may  be  divided  into  those 
directed  (1)  to  the  form  of  the  indictment,  and  (2)  to  the 
substance  thereof. 

In  point  of  form  it  is  urged:  (a)  That  the  first  and  third 
counts  do  not  sufficiently  allege  the  time  when  the  pretended 
combination  or  monopoly  took  place  or  was  committed.  (6) 
That  the  combination  count  is  bad,  because  it  does  not  de- 
scribe the  combination,  but  only  its  results  and  effects,  with- 
out any  averment  as  to  how  it  was  to  operate  in  restraint  of 
trade,  or  that  it  was  when  the  defendants  engaged  therein  a 
prohibited  combination,  (c)  That  the  conspiracy  count  is 
bad  because  it  does  not  sufficiently  describe  the  alleged  con- 
spiracy, (d)  That  all  the  counts  are  bad  for  duplicity,  and 
none  of  them  "  charge  "  the  crimes  alleged,  (e)  That  in  all 
the  counts  there  is  an  improper  joinder  of  the  corporate  and 
individual  defendants,  as  to  which  the  corporations  com- 
plain that  they  are  indicted  for  a  violation  of  law  by  their 
officers,  while  the  individuals  complain  that  they  are  indicted 
for  a  violaticm  of  law  by  their  corporations,  but  both  declare 
that  they  are  not  jointly  indictable  therefor. 

In  point  of  substance  it  is  urged :  (a)  That  none  of  the 
counts  describe  a  crime  under  the  Constitution  and  laws  of 
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the  United  States,  inasmuch  as  the  facts  shown  can  produce 
at  most  but  an  indirect  and  incidental  eflfect  on  interstate 
trade  and  commerce.  (6)  That  the  individual  defendants 
are  not  alleged  to  have  been,  and  were  not,  engaged  in  inter- 
state conmierce.  (c)  That  the  individual  defendants  cannot 
be  guilty  under  the  circumstances  shown  of  any  crime  under 
[830]  either  section  1  or  section  2  of  the  anti-trust  law; 
every  act  alleged  being  a  corporate  act.  (d)  That  the  con- 
spiracy count  is  bad  because  a  corporation  cannot  be  guilty 
of  conspiracy.  And  (e)  The  monopoly  count  is  bad  because 
but  one  person,  acting  alone,  can  be  guilty  of  the  offense 
created  by  the  statute. 

(a)  Time  of  combination  and  monopoly.  It  is  true  that 
the  gist  of  the  alleged  offenses  is  the  combination  or  the 
attempt  at  monopoly,  but  it  is  not  true  that  the  offenses  are 
complete  when  the  combination  is  mentally  formed  or  the 
mental  intention  to  monopolize  arises.  The  statutory  offense, 
and  the  one  charged  herein,  does  not  depend  upon  "  a  single 
agreement,  but  [on]  a  course  of  conduct  intended  to  be 
continued  ";  yet,  nevertheless,  "  the  thing  done  and  intended 
to  be  done  is  perfectly  definite."  Swift  v.  United  States^  196 
U.  S.  at  page  400,  25  Sup.  Ct.  281,  49  L.  Ed.  518.  That  case 
arose  on  the  civil  side  of  the  court,  but  it  is  to  be  remembered 
that  the  same  facts  and  acts  which  expose  violators  of  this 
statute  to  civil  suit  also  render  them  subject  to  indictment. 
In  this  case,  while  the  time  is  indefinite,  the  thing  done  is 
definite,  and  that  is  all  that  the  statute  requires. 

To  show  that  an  exact  time  may  be,  and  therefore  must  be, 
assigned  for  the  commission  of  the  offense  of  combination, 
the  defendants  argue  upon  the  meaning  of  the  word  "  en- 
gage "  as  used  in  the  statute,  and  strenuously  urge  that 
since  the  offense  prohibited  is  that  of  "  engaging  in  ''  a  com- 
bination, it  must  be  complete  as  soon  as  the  accused  employs 
his  attention  or  effort  in  or  about  the  same,  that  such  em- 
ployment of  attention  or  effort  is  capable  of  precise  assign- 
ment in  point  of  time,  and  they  challenge  the  prosecution 
to  name  the  day. 

The  statute  is  not  directed  against  such  an  abstraction  as 
this.     It  does  not  require  on  the  part  of  the  prosecution 
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clairvoyance  to  discover  or  locate  the  offense.  Its  prohibi- 
tion is  not  directed  against  a  state  of  mind,  but  against  a 
state  of  facts.  The  facts  do  not  simultaneously  occur;  the 
events  are  not  contemporaneous.  It  may,  and  naturally 
would,  require  time  for  the  working  parts  of  the  combina- 
tion to  become  cooperative,  or  for  the  monopoly  to  become 
more  than  a  hope;  and  what  is  forbidden  and  renders  the 
actors  obnoxious  to  the  criminal  law  is  not  an  undiscoverable 
thought  or  hope,  but  a  perfectly  obvious  result  or  condition. 
The  condition  or  state  of  facts  against  which  the  statute  is 
directed  is  a  continuing  condition,  and  therefore  the  offense 
of  creating  and  maintaining  that  condition  is  necessarily  a 
continuing  offense,  and  does  not,  from  its  very  nature,  require 
greater  particularity  in  assignment  than  is  used  in  this 
indictment. 

(6)  Combination  not  described.  The  argmnent  that  the 
indictment  describes  only  the  results  and  effects  of  the  com- 
bination, but  not  the  combination  itself,  rests,  I  think,  on  a 
misreading  of  that  instrument.  Admitting  that  it  is  neces- 
sary to  charge,  not  only  the  commission  of  the  offense,  but 
"  all  the  circumstances  constituting  "  the  same  {United  States 
V.  Greenhut  [D.  C]  51  Fed.  205;  Re  Greene  [C  C]  52  Fed. 
104),  and  excluding  from  consideration  the  "  overt  acts,"  the 
combination  count  not  only  charges  the  offense  in  ampler 
words  than  those  of  the  statute,  but  shows  by  the  "  ways  in 
which  "  the  offense  was  committed  all  the  necessary  circum- 
stances; i.  e.,  Uiat  the  defendant  de-  [831]  stroyed  compe- 
tition, apportioned  customers,  limited  production,  and 
required  uniform  contracts.  The  "  means  by  which  "  of  the 
indictment  are  explanatory  of  the  above  clear  averments, 
which  show  both  the  nature  of  the  combination  and  the 
method  of  its  operation. 

The  special  argument  for  the  individual  defendants  on  this 
branch  of  the  demurrer  seems  to  me  to  rest  on  the  idea  that 
there  must  have  been  a  time  when  the  corporations  entered 
into  a  contract  or  contracts,  which  contractual  relation  was, 
in  and  of  itself,  the  prohibited  combination,  and  that  the 
statutes  should  not  be  construed  to  apply  to  those  who,  not 
being  parties  to  such  original  agreement,  merely  participated 
10670**— S.  Doc.  Ill,  62-1.  vol  3 7 
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at  a  subsequent  time  in  furthering  the  objects  thereof. 
"  Combination  "  is  a  word  not  yet  possessed  of  an  accurate 
legal  meaning;  its  place  in  the  terminology  of  criminal  law 
is,  I  believe,  no  older  than  this  statute.  Of  itself  it  means  no 
more  than  "cooperation" — a  union  of  effort — and  if  I  am 
right  in  believing  the  act  to  be  aimed  at  the  result  of  such 
united  effort  or  cooperation,  it  can  make  no  difference 
whether  those  personally  assisting  in  or  contributing  to  such 
wrongful  result  were  original  laborers  in  the  vineyard  or 
came  at  the  eleventh  hour ;  their  statutory  recompense  is  the 
same. 

(c)  The  conspiracy  not  described.  Unlike  "  combination," 
"  conspiracy  "  is  a  term  of  art.  In  the  anti-trust  law  it  is  to 
be  interpreted  independently  of  the  preceding  words  ( United 
States  V.  Debs  [C.  C]  64  Fed.  at  page  747),  and  an  indict- 
ment thereunder  should  therefore  describe  something  that 
amounts  to  a  conspiracy  under  the  act  conformably  to  the 
rules  of  pleading  at  common  law,  as  perhaps  modified  by  gen- 
eral federal  statutes.  The  elements  of  conspiracy  to  be  here 
considered  are  that  it  must  depend  upon  the  concerted  action 
of  two  or  more  persons  to  accomplish  an  unlawful  result  by 
any  means,  or  a  lawful  result  by  unlawful  means.  Pettihone 
V.  United  States,  148  U.  S.  197, 13  Sup.  Ct.  542,  37  L.  Ed.  419. 
The  statute  declares,  in  effect,  that  if  the  purpose  of  the  con- 
certed action  is  to  restrain  trade  between  the  states,  such  pur- 
pose is  unlawful,  and  the  concert  of  action  is  a  conspiracy. 
It  is  wide  enough  to  cover,  not  only  a  destruction  of  the  trade 
of  competitors  by  wrongful  means,  as  in  United  States  v. 
Patterson  (C.  C)  65  Fed.  605,  but  any  restraint  of  interstate 
trade  if  the  same  be  accomplished  by  a  predetermined  and 
concerted  action  of  two  or  more  individuals.  It  is  not  neces- 
sary on  demurrer  to  draw  a  distinction  between  the  crimes  of 
combination  and  conspiracy ;  the  sole  question  is  whether  the 
second  count  states  a  conspiracy  within  the  act.  It  is  admit- 
ted that  "what  was  done  in  pursuance  of  the  alleged  con- 
spiracy is  irrelevant,  and  cannot  be  laid  hold  of  to  enlarge  the 
necessary  allegations  of  the  indictments"  {United  States  v. 
Patterson^  supra,  at  page  639  of  55  Fed.;  United  States  v. 
Britton,  108  U.  S.  204,  2  Sup.  Ct.  531,  27  L.  Ed.  698.)    Lay- 


Digitized  by 


Google 


UNITED  STATES  V.  MaoANDBEWS  A  FOBBES  00.         93 

Opinion  of  tlie  Oonrt 

ing  aside,  therefore,  the  details  of  the  "  over  acts,'*  I  believe, 
by  the  same  reasoning  hereinbefore  applied  to  the  combina- 
tion coimt,  that  the  conspiracy  count  does  describe  both  the 
nature  of  the  combined  action  and  the  illegality  of  the  object 
sought  to  be  accomplished. 

(d)  Duplicity,  etc.  The  analysis  of  the  indictment  first 
above  made  convinces  me  that  each  alleged  offense  is  suffi- 
ciently charged.  The  [832]  suggestion  of  duplicity  rests 
upon  the  assumption  that  each  one  of  the  alleged  "overt 
acts  "  is  charged  as  a  separate  indictable  offense.  The  same 
analysis  shows  the  error  in  this  argument.  The  true  reason 
for  the  rule  against  duplicity  is  that  the  "  jury  can  not  split 
up  a  count  in  an  indictment,  and  find  the  accused  guilty  of  a 
part  and  not  guilty  of  the  balance;  their  verdict  must  be  an 
entirety. ''  State  v.  Smith,  61  Me.  386.  I  can  see  no  possi- 
bility of  the  jury  being  thus  misled  in  this  case. 

(e)  Improper  joinder.  By  this  branch  of  the  demurrer 
all  the  defendants  admit  that  the  acts  alleged  were  done. 
The  individuals  aver  that,  ex  necessitate  rei,  the  acts  were  of 
the  corporation.  The  corporations  declare  that,  inasmuch  as 
no  corporation  can  commit  a  crime  except  through  human 
instrumentality,  the  acts  were  human ;  but,  as  there  was  but 
one  crime,  it  must  be  fundamentally  wrong  to  charge  both  the 
corporation  and  its  instrument  therewith.  This  argument 
seems  to  depend  upon  the  assumption  that  every  factum  set 
forth  in  the  indictment  is  a  piece  of  joint  activity  by  all  the 
defendants.  This  is  not  true.  It  is  charged  that  the  unlaw- 
ful combination,  conspiracy,  or  monopoly  was  the  result  of 
joint  action,  but  all  of  the  persons  alleged  to  be  jointly  re- 
sponsible were  not  necessarily  all  doing  the  same  things  at 
the  same  time.  There  is  nothing  inherently  impossible  in 
the  corporations  doing  one  thing  and  the  individuals  another 
at  or  about  the  same  time,  which  things  were  utterly  differ- 
ent; yet  all,  when  dovetailed  together,  go  to  make  up  the  joint 
product  labeled  by  the  act — combination,  conspiracy,  or  mo- 
nopoly. It  is  conceivable  that  the  evidence  may  show  that 
the  individual  defendants  were  not  free  agents,  but  acted 
under  a  species  of  corporate  coercion,  for  which  they  should 
not  be  held  personally  responsible;  but  it  is  impossible  to 
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arrive  at  this  conclusion  on  demurrer.  The  series  of  cases 
arising  under  the  indictment  regarding  the  Distilling  d' 
Cattle  Feeding  Company  {In  re  Greene  [C.  C]  52  Fed.  104, 
U.  S.  V.  Greenhut,  51  Fed.  205,  and  In  re  Terrell  [C.  C]  51 
Fed.  213),  show  no  more  than  that  the  courts  have  conchi- 
sively  presumed  that  the  relation  between  a  corporation  and 
its  stockholder  is  not  such  that  the  latter  can  be  held  to 
criminal  responsibility  for  a  violation  of  the  law  in  which  he 
is  not  alleged  to  have  personally  participated. 

It  is  not  without  significance  that  offenses  as  serious,  in 
congressional  opinion,  as  those  created  by  this  statute  are 
made  misdemeanors.  When  the  statute  declares  that  certain 
acts  notoriously  to  be  accomplished  under  modem  business 
conditions  only  through  corporate  instrumentality  shall  be 
misdemeanors,  and  further  declares  that  the  word  "  person  '' 
as  used  therein  shall  be  deemed  to  include  corporations,  such 
statute  seems  to  me  clearly  passed  in  contemplation  of  the  ele- 
mentary principle  that  in  respect  of  a  misdemeanor  all  those 
who  personally  aid  or  abet  in  its  commission  are  indictable 
as  principals.  This  is  learnedly  and  fully  treated  by  Van 
Brunt,  J.,  in  PeopU  v.  Clark  (O.  &  T.)  14  N.  Y.  Supp.  642, 
and  I  am  compelled  to  the  conclusion  that,  under  this  statute, 
if  the  officer  or  agent  of  a  corporation  charged  with  fault  be 
also  charged  with  personal  participation,  direction,  or  ac- 
tivity therein,  both  may  be  so  charged  in  the  same  indict- 
ment. This  procedure  has  been  followed  in  People^  etc,^  v. 
Detroit  White  Lead  Works,  82  Mich.  [8331  471,  46  N.  W. 
735,  9  L.  R.  A.  722,  and  Overland  Cotton  Mill  v.  People, 
etc.,  32  Colo.  263,  75  Pac.  924,  105  Am.  St.  Rep.  74;  nor  do  I 
think  the  holding  in  the  rebates  cases  {United  States  v.  N.  Y. 
C.  ik  //.  R,  A*,  et  at,,  lately  decided  in  this  court,  146  Fed. 
298)  irrelevant  to  the  present  issue.  The  indictments  in 
those  cases  were  based  upon  those  clauses  of  section  1  of  the 
act  of  February  19,  1903  ("  Elkins  Act ")  chapter  708,  32 
Stat.  847  [U.  S.  Comp.  St.  Supp.  1905,  p.  599],  which  declares 
that  "  anything  done  *  *  *  by  a  corporation  ♦  ♦  * 
which  if  done  *  *  ♦  by  any  *  ♦  ♦  officer  thereof 
♦  ♦  *  would  constitute  a  misdemeanor  ♦  *  ♦  shall 
also  be  held  to  be  a  misdemeanor  committed  by  such  corpora- 
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tion,*'  and  "  every  pergon  or  corporation  who  shall  ♦  ♦  ♦ 
grant  or  give  ♦  ♦  ♦  any  ♦  *  ♦  rebate  ♦  *  ♦ 
shall  be  deemed  guilty  of  a  misdemeanor."  This  is  not  a 
specific  authorization  for  a  joint  indictment ;  it  is  a  declara- 
tion that  the  same  act  shall  at  one  and  the  same  time  be  a 
misdemeanor  on  the  part  both  of  the  officer,  who  is  the  actor, 
and  the  corporation,  who  suffers  him  to  act.  The  language 
of  that  statute  seems  to  me  to  render  a  joint  indictment  per- 
missible, but  if,  as  in  this  case  and  under  this  statute,  that 
which  is  complained  of  is  not  one  single  act,  which  is  at  the 
same  time  individual  by  nature  and  corporate  by  act  of  Con- 
gress, but  a  condition  of  facts  to  which  both  corporate  and 
individual  action  may  be  contributed,  a  joint  indictment  is 
not  only  permiasible,  but,  if  it  be  desired  to  bring  in  all  the 
actors  and  produce  all  the  evidence,  it  may  even  be  necessary. 

Having  concluded  that  the  material  allegations  of  the  in- 
dictment are  well  pleaded,  there  remain  for  consideration 
the  objections  going  to  the  merits  of  the  charges. 

(a)  No  direct  effect  on  interstate  commerce  shown.  Com- 
merce among  the  states  is  not  a  technical  legal  conception, 
but  a  practical  one,  drawn  from  the  course  of  business.  The 
criterion  as  to  whether  any  given  business  scheme  falls 
within  the  prohibition  of  the  statute  is  its  effect  upon  inter- 
state commerce,  which  need  not  be  a  total  suppression  of 
trade  nor  a  complete  monopoly;  it  is  enough  if  its  necessary 
operation  tends  to  restrain  interstate  commerce,  and  to  de- 
prive the  public  of  the  advantages  flowing  from  free  com- 
petition. Cf.  U.  S,  v.  Chesapeake  d*  Ohio  Fuel  Co.  (C.  C.) 
105  Fed.  at  page  93;  Sivift  v.  United  States,  196  U.  S.,  at 
page  375,  25  Sup.  Ct.  281,  49  L.  Ed.  518;  Northern  Semin- 
ties  Co.  V.  United  States,  193  U.  S.,  at  page  382,  24  Sup.  Ct. 
436,  48  L.  Ed.  679.  Applying  these  general  considerations 
and  the  case  of  Addyston  Pipe  db  Steel  Co.  v.  United  States, 
175  U.  S.  211,  20  Sup.  Ct.  96,  44  L.  Ed.  136,  to  the  case  in 
hand,  I  have  no  doubt  that  the  arrangement  alleged  in  the 
indictment  immediately,  directly,  and  of  intention  restrained 
interstate  trade.  It  is  enough  to  instance  the  allotment  of 
certain  tobacco  manufacturers  to  certain  paste  producers  by 
a  secret  agreement  that  only  the  assigned  producer  would  or 
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could  supply  the  needs  of  the  manufacturer.  This  is  a  re- 
straint of  trade  surpassing  anything  shown  in  the  Addyaton 
Case.  Defendants  seem  to  regard  the  original  agreement 
between  the  MacAndrews  Company  and  the  Young  Com- 
pany as  the  gist  of  this  proceeding.  That  was  but  the  first 
step,  and  the  law  looks  not  at  any  particular  act,  but  at  the 
[834]  aggregate  effect  of  all  the  acts.  The  whole  series  of 
transactions  is  to  be  judged  by  its  fruit,  and  not  by  the  legal 
significance  of  any  one  occurrence. 

It  may  be  admitted  (to  paraphrase  the  language  of  Jack- 
son, J.,  in  Re  Greene  [C.  C]  52  Fed.,  at  page  116)  that  the 
ownership  by  the  defendant  corporations  of  all  the  licorice 
paste  in  this  coimtry  is  not  what  the  statute  condemns,  but 
it  does  condemn  the  monopoly  of,  or  attempt  to  monopolize, 
the  interstate  trade  or  commerce  therein.  These  corporate 
defendants  are  said  not  only  to  have  obtained  control  of  their 
principal,  if  not  their  only,  competitors,  but,  having  done 
this  (which  may  be  within  the  decision  in  the  case  of  Sugar 
Refining  Co.,  156  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325), 
they  have  seen  to  it  that  their  product  was  followed  from 
factory  to  consumer,  until  with  their  system  working  per- 
fectly they  not  only  controlled  the  source  of  supply  and  regu- 
lated production,  but  regulated  the  consumption  of  every 
person  in  the  land  who  required  what  they  made.  This  con- 
duct "directly  concerned  the  shipment  of  goods  from  one 
state  to  another,"  and  operated,  "  not  alone  upon  the  manu- 
facturer, but  upon  the  sale,  transportation,  and  delivery  of 
an  article  of  interstate  commerce  by  preventing  or  restrict- 
ing its  sale."  Montague  v.  Lowry,  193  U.  S.  38,  24  Sup.  Ct. 
307,  48  L.  Ed.  608,  as  cited  in  193  U.  S.  390,  24  Sup.  Ct.  436, 
48  L.  Ed.  679.  Not  only  do  the  facts  alleged  show  a  combina- 
tion producing  a  result  detrimental  to  interstate  commerce, 
but  they  also  show  concerted  action  to  bring  about  that  re- 
sult, and  the  result  as  shown  constitutes  that  "  virtual " 
monopoly  in  the  interstate  distribution  of  the  substance  manu- 
factured by  the  corporate  defendants  which  brings  the  mat- 
ter within  the  decisions  differentiating  the  modern  use  of  the 
word  "  monopoly  "  from  that  grant  by  royal  patent  which 
was  the  origin  of  the  phrase.  People^  etc..,  v.  North  River 
Sugar  Ref.  Co.,  121  N.  Y.  582,  24  N.  E.  834,  9  L.  R.  A.  33, 
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18  Am.  St  Rep.  843;  Id.,  54  Hun,  354,  3  N.  Y.  Supp.  401, 
2  L.  R.  A.  33,  7  N.  y.  Supp.  406,  5  L.  R.  A.  386;  State  v. 
Standard  OU  Co.,  49  Ohio  St  137,  30  N.  E.  279,  15  L.  R.  A. 
146,  34  Am.  St  Rep.  541 ;  De  Witt  Wire  Cloth  Co.  v.  N.  J. 
Wire  Cloth  Co.  (Com.  PI.)  14  N.  Y.  Supp.  277;  Nat.  Cotton 
on  Co.  V.  Texaji,  197  U.  S.  115,  25  Sup.  Ct.  379,  49  L.  Ed. 
689;  United  States  v.  Knight,  156  U.  S.,  at  page  17, 15  Sup. 
a.  249, 39  L.  Ed.  325. 

{h  and  c) :  Individual  defendants  not  engaged  in  interstate 
commerce,  and  every  act  alleged  a  corporate  act  It  is  seri- 
ously urged  that  every  act  alleged  in  the  indictment  is  a  cor- 
porate act,  and  that,  as  the  individual  defendants  are  presi- 
dents of  the  corporations,  therefore  the  acts  are  not  their 
acts,  even  though  they  actively  performed  them ;  and  further, 
even  if  such  corporate  acts  operated  on  and  related  to  inter- 
state commerce,  that  the  men  who  gave  the  orders,  wrote  the 
letters,  and  signed  the  contracts  were  not  in  so  doing  engaged 
in  interstate  commerce. 

As  to  the  first  branch  of  this  argument  I  refer  to  my 
already  stated  opinion,  that  it  cannot  be  ascertained  upon  de- 
murrer whether  the  acts  were  all  corporate  acts  or  not,  or 
whether  or  to  what  extent  the  in-  [836]  dividual  defendants 
in  doing  what  they  did  were  acting  as  mere  clerks,  or  as  ad- 
visers, devisors,  or  abettors. 

If  the  second  branch  of  the  argument  is  sound,  it  must  re- 
sult that  the  president  of  a  railroad  and  the  president  of  a 
college  are  engaged  in  the  same  business,  i.  e.,  that  of  being 
president  It  might  as  well  be  said  that  the  governor  of  a 
state  and  the  governor  on  a  steam  engine  are  both  engaged  in 
the  business  of  being  governor. 

(d)  Corporations  cannot  conspire.  The  doctrine,  much 
older  than  the  Dartmouth  College  Case,  4  Wheat,  at  page 
636,  4  L.  Ed.  629,  but  there  fixed  in  federal  jurisprudence, 
that  a  "  corporation  is  an  artificial  being,  invisible,  intangible, 
existing  only  in  contemplation  of  law,  and,  being  the  mere 
creation  of  law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers,"  has  been  the  excuse  for  much 
idle  and  artificial  reasoning.  It  was  long  contended  that  even 
a  ciyil  liability  arising  from  evil  intent  could  not  be  visited 
upcm  an  artificial  being.    This  fiction  has  vanished,  and  cor- 
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porate  liability  on  the  civil  side  firmly  established,  even  for 
assault  {Lake  Shore,  etc.,  Ry.  v.  Prentice,  147  U.  S.  101,  13 
Sup.  Ct.  261,  37  L.  Ed.  97),  or  conspiracy  {Buffalo  Oil  Co.  v. 
Standard  OU  Co.,  42  Hun,  153;  Id.,  106  N.  Y.  669,  12  N.  E. 
826;  West  Va.  Trans.  Co.  v.  Standard  OU  Co.,  50  W  Va.  611, 
40  S.  E.  591,  56  L.  R.  A.  804,  88  Am.  St.  Rep.  895).  It  was 
even  longer  denied  that  a  corporation  could  be  indicted  at  all. 
Regina  v.  Great,  etc.,  Ry.,  9  Q.  B.,  314.  In  People,  etc.,  v. 
Clark,  supra,  the  court  declares  that  the  legal  reasoning  up- 
holding this  contention  was  the  strange  argument  that  a  cor- 
poration could  not  plead  in  person,  and  therefore  could  not  be 
called  on  to  answer  criminally.  It  certainly  is  now  admitted 
law  that  not  only  may  corporations  (the  art  of  pleading  by 
attorney  having  been  discovered)  be  indicted  for  nonfeasance, 
but  for  such  deeds  of  misfeasance  as  are  complete  by  the  mere 
doing  of  the  thing  prohibited,  e.  g.,  violation  of  the  eight 
hour  law  {United  States  v.  John  Kelso  Co.  [D.  C.]  86  Fed. 
304) ;  receiving  usurious  interest  {State  v.  First  Nat.  Bank^ 
2  S.  D.  568,  51  N.  W.  587) ;  not  stopping  gaming  at  a  fair 
{Commonwealth  v.  Agricultural  Soc,  92  Ky.  197,  17  S.  W. 
442). 

Authority  is  still  producible,  however,  for  the  dogma  that 
corporations  "cannot  be  indicted  for  offenses  which  derive 
their  criminality  from  evil  intention"  {Commonwealth  v. 
Proprietors  of  New  Bedford  Bridge,  2  Gray  [Mass.]  339), 
nor  "  for  any  crime  of  which  a  corrupt  intent  or  malus  ani- 
mus in  an  essential  ingredient "  {State  v.  Morris  <£  Essex  Ry., 
23  N.  J.  Law,  260).  Therefore,  these  defendant  corporations 
claim  that  since  in  conspiracy  evil  intent  is  of  the  essence  of 
the  crime,  inherent  impossibility  renders  the  accusation  futile. 
I  think  this  is  but  the  remnant  of  a  theory  always  fanciful 
and  in  process  of  abandonment.  The  process  is  slow,  but  in 
Telegram  Newspaper  Co.  v.  Commonwealth.^  172  Mass.  294, 
52  N.  E.  445,  44  L.  R.  A.  159,  70  Am.  St.  Rep.  280,  a  court  of 
great  authority  recently  held  in  a  proceeding  for  criminal 
contempt : 

"We  think  that  a  corporation  may  be  liable  criminally  for  certain 
offenses  of  which  a  specific  intent  may  be  a  necessary  element.  There 
is  no  more  difflcnlty  in  imputing  to  a  corporation  a  specific  intent  in 
erimlnal  proceedings  than  in  civil." 
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[886]  And  to  the  same  effect  State  v.  B.  &  O.  R.  K.,  15 
W.  Va.  362,  36  Am.  Rep.  803.  It  is  notable  that  the  older 
cases  asserting  the  immunity  here  contended  for  are  rarely 
decisions  granting  such  immunity,  but  speak  of  it  as  some- 
thing theoretically  true,  yet  not  applicable  to  the  matter  in 
hand.  It  seems  to  me  as  easy  and  logical  to  ascribe  to  a  cor- 
poration an  evil  mind  as  it  is  to  impute  to  it  a  sense  of  con- 
tractual obligation.  There  is  an  obvious  physical  difficulty 
in  rendering  a  corporation  amenable  to  corporal  punish- 
ment, but  there  is  no  more  intellectual  difficulty  in  consid- 
ering it  capable  of  homicide  or  larceny  than  in  thinking  of  it 
as  devising  a  plan  to  obtain  usurious  interest.  The  limita- 
tion of  power  does  not  depend  upon  the  difficulty  of  im- 
puting evil  intent,  but  upon  the  impossibility  of  visiting  upon 
corporations  the  punishments  usually  prescribed  for  greater 
crimes.  The  same  law  that  creates  the  corporation  may  cre- 
ate the  crime,  and  to  assert  that  the  Legislature  cannot 
punish  its  own  creature  because  it  cannot  make  a  creature 
capable  of  violating  the  law  does  not,  in  my  opinion,  bear 
discussion. 

(e)  Monopoly  by  one  only.  Section  2  of  the  act  (act 
July  2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p. 
3200] )  undoubtedly  renders  it  possible  for  one  single  per- 
son to  be  punished  under  this  statute  for  either  a  monopoly 
or  an  attempt  to  monopolize,  whereas  it  is  difficult  to  imag- 
ine one  person  combining,  and,  obviously,  one  person  can- 
not conspire.  But  having  regard  to  the  modern  use  of  the 
word  "  monopoly "  as  meaning  something  quite  different 
from  the  royal  grant  of  earlier  law,  I  see  no  reason  why 
any  number  of  persons  may  not  enjoy  a  monopoly,  or  may 
not  attempt  to  monopolize.  Furthermore,  it  is  to  be  re- 
membered that  even  when  monopoly  had  its  ancient  meaning. 
the  grant  of  the  right  was  not  limited  to  one  person;  the 
granteed  were  frequently  in  the  plural. 

Let  the  demurrers  be  overruled. 
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[836.]  UNITED  STATES  v.  MacANDREWS  &  FORBES 
CO.  ET  AL.* 

(Circuit  Court,  S.  D.  New  Yorlc.    January  17,  1907.) 

[149  Fed.  836.] 

Criminal  Law — Identical  Offenses. — Where  defendants  were  In- 
dicted in  separate  counts,  one  for  combination  and  the  othor  for 
monopoly,  in  violation  of  the  Sherman  anti-trust  law  (Act  July  2, 
1890,  c.  647,  26  Stat  209  [U.  S.  Comp.  St.  3901,  p.  3200]),  such 
offenses  were  not  identical,  but  were  legally  distinct  and  Justified 
separate  punishment  on  conviction.^ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  14,  Criminal 
Law,  §§  32,  33.] 

Monopolies — Combination  in  bestbaint  of  Interstate  Commebce — 
Evidence — Overt  Acts. — A  combination  in  restraint  of  interstate 
commerce  in  violation  of  the  Sherman  anti-trust  law  was  proven 
when  the  combination  was  shown  to  exist  with  intent  to  bring  about 
restraint  on  interstate  commerce;  the  overt  acts  being  merely 
cumulative  evidence  from  which  the  intent,  purpose  and  continu- 
ance of  the  combination  might  be  inferred. 

On  defendants'  motion  in  arrest  of  judgment  and  to  set 
aside  the  verdict. 

[837]  Henrj/  W.  Taft,  Sp.  Asst.  Atty.  Gen. 
Delancey  Nicoll  and  John  D,  Lindsay^  for  defendants. 

Hough,  District  Judge. 

The  indictment  which  was  considered  on  demurrer  in 
opinion  filed  herein  December  3,  1906  (149  Fed.  823),  hav- 
ing come  on  for  trial,  and  resulted  in  a  verdict  of  guilty 
against  the  corporate  defendants  upon  the  first  and  third 
counts  only — i.  e.,  those  for  combination  and  monopoly  under 
the  Sherman  anti-trust  law  (Act  July  2,  1890,  c.  647,  26  Stat. 
209  [U.  S.  Comp.  St.  1901,  p.  3200])— motion  is  now  made 
to  set  aside  the  verdict  upon  numerous  grounds,  as  to  all 
which  except  one  I  have  in  the  opinion  referred  to  expressed 
my  views,  and  to  those  views  I  adhere. 

It  is  now  urged  that  the  charges  of  combination  and 
monopoly  as  stated  in  the  indictment  and  explained  by  the 

•  Dismissed  in  Supreme  Court  by  counsel  for  MacAndrews  &  Forbes 
Co.,  on  October  13,  1908  (212  U.  S.,  585). 

*  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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evidence  constitute  but  one  offense,  and  that,  therefore,  either 

(1)  the  verdict  is  void  and  judgment  thereon  unlawful,  or 

(2)  that  no  punishment  can  be  awarded  upon  more  than  one 
count,  as  to  impose  a  fine  imder  both  counts  would  amount 
to  a  double  punishment  for  the  same  offense.  This  problem 
differs  from  that  presented  on  demurrer.  The  indictment 
in  form  correctly  charges  both  a  combination  and  a  mo- 
nopoly; and  circumstances  certainly  exist  under  which  the 
evidence  to  support  the  charge  of  combination  would  be 
quite  different  from  that  proving  monopoly.  It  is  clear,  also, 
that  the  two  charges  might  not  be  provable  against  the  same 
individuals;  but  with  the  testimony  before  the  court  it  is 
apparent  that  the  evidence  here  was  in  some  sense  applicable 
to  both  charges,  and,  as  the  verdict  shows,  affected  both  de- 
fendants. If  all  the  crimes  charged  against  a  given  person 
are  committed  in  accomplishing  one  imlawful  action  or  in 
bringing  about  one  unlawfully  desired  result,  it  is  clearly 
improper  to  split  up  the  transaction  into  as  many  parts  as 
there  are  crimes  incident  to  the  fulfillment  of  unlawful  de- 
sire, and  thus  multiply  punishment  by  multiplying  indict- 
ments or  counts. 

It  appears  to  me  that  the  decisions  relied  on  by  the  de- 
fendants depends  solely  on  this  admitted  principle.  Thus 
the  forgery  of  a  bond  and  mortgage  is  but  one  unlawful 
transaction,  and  separate  indictments  will  not  lie  for  forging 
the  two  instruments.  People  v.  Peck,  4  N.  Y.  Cr.  R.  148. 
And  the  obligation  of  street  commissioners  to  keep  the  high- 
ways in  repair  is  a  single  duty,  and  there  cannot  be  separate 
indictments  or  counts  each  alleging  a  failure  to  keep  a  par- 
ticular street  in  repair  and  all  speaking  as  of  the  same  date. 
State  V.  Commissioners,  6  N.  C.  371.  So,  also,  a  conviction 
for  arson  is  a  bar  to  an  indictment  for  murder  in  compassing 
the  death  of  one  burned  in  the  building.  State  v.  Cooper, 
18  N.  J.  Law,  361,  25  Am.  Dec.  490,  because  the  arson  and 
the  murder  were  simply  successive  stages  of  one  offense.  The 
true  test  of  the  correctness  of  the  defendants'  position  is 
whether  upon  a  review  of  both  the  facts  and  the  law  identity 
exists  between  the  offenses  proved  in  this  case  and  called  in 
the  first  combination  and  in  the  third  monopoly.    If  identity 
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does  exist,  a  conviction  under  either  count  would  be  a  bar 
to  a  prosecution  on  the  other,  and  therefore  a  bar  to  punish- 
ment on  botli.  The  rule  regarding  identity  of  offenses  is  to 
discover  whether  the  crimes  under  considera-  [838]  tion  are 
in  substance  precisely  the  same,  or  of  the  same  nature  or  spe- 
cies, or  that  one  crime  is  an  ingredient  of  the  other.  In  this 
case  the  crimes  of  monopoly  and  combination  are  legally 
distinct.  The  offense  under  the  first  count  was  complete 
when  the  combination  was  actually  formed  with  intent  to 
bring  about  restraint  of  interstate  commerce.  The  addi- 
tional overt  acts  were  but  cumulative  evidence  from  which 
the  true  intent,  purpose,  and  continuance  of  the  combination 
might  be  inferred.  But  they  were  themselves  the  proof  of 
the  monopoly,  and  the  monopoly  consisted  in  their  aggregate 
effect.  That  the  prosecution  in  overwhelmingly  proving  the 
existence,  and  intent,  and  continuance  of  the  combination 
proved  the  monopoly  does  not  in  my  opinion  render  the 
offenses  identical,  merely  because  all  the  evidence  offered  was 
in  a  sense  applicable  to  both  counts.  How  slight  the  differ- 
ence may  be  to  deprive  the  plea  of  former  jeopardy  or  autre- 
fois convict  of  validity  the  cases  clearly  show.  Identity  of 
time  so  that  it  was  impossible  to  separate  the  evidence  regard- 
ing them,  is  not  sufficent.  People  v.  Bentley^  77  Cal.  7,  18 
Pac.  799,  11  Am.  St.  Rep.  225.  Identity  of  name,  though 
difference  in  substance,  is  no  bar.  Gully  v.  State,  116  Ga. 
529,  42  S.  E.  790.  An  acquittal  for  larceny  of  bonds  is  no 
bar  to  a  conviction  for  fraudulent  conversion  thereof.  Com- 
monwealth V.  Tenney,  97  Mass  50.  A  burglary  on  the  second 
floor  of  a  house  is  a  different  crime  from  robbery  on  the  first 
floor,  though  the  interval  between  the  events  is  no  longer 
than  is  required  for  the  criminal  to  go  downstairs  {People  v. 
Kerm,  8  Utah,  268,  30  Pac.  988),  and  an  acquittal  of  murder 
by  a  shot  from  a  gun  is  not  a  bar  to  accusation  for  the  same 
murder  by  using  the  gun  as  a  club  {Guedel  v.  People,  43 
111.  226).  See,  also,  Polimky  v.  People,  73  N.  Y.  65,  where 
the  offense  of  selling  adulterated  milk  under  one  statute  is 
regarded  as  a  different  crime  from  bringing  adulterated  milk 
into  the  city  for  sale  under  another  statute. 

Believing  that  the  offenses  of  oombination  and  monopoly 
are  different  in  law,  and  different  in  substance  and  effect,  it 
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is  necessary  to  deny  all  the  motions  now  pending  and  made 
by  the  defendants  either  jointly  or  severally.  It  is  the  judg- 
ment of  the  court  that  the  MacAndrews  &  Forbes  Company 
be  upon  its  conviction  under  the  first  count  of  this  indict- 
ment fined  the  sum  of  $5,000,  and  that  the  same  company  be 
upon  its  conviction  imder  the  third  count  of  the  indictment 
fined  the  sum  of  $5,000  and  that  the  J.  S.  Young  Company 
be  upon  its  conviction  under  the  first  count  of  the  indictment 
fined  the  sum  of  $4,000,  and  that  the  same  company  be  upon 
its  conviction  under  the  third  count  of  the  indictment  fined 
the  sum  of  $4,000. 


[838J     DR.  MILES  MEDICAL  CO.  v.  JAYNES  DRUG 
CO.  ET  AL. 

(Circuit  Court,  D.  Massachusetts.    December  12,  1906.) 
[149  Fed.  838.] 

Injunction — Inducing  Violation  of  Contracts — Sufficiency  or 
Bill. — ^A  bill  by  a  manufacturer  of  proprietary  medicines,  sold  only 
to  wholesale  and  retail  druggists  having  direct  contracts  with  com- 
plainant, to  enjoin  defendant  from  inducing  such  customers  to  brealc 
such  contracts  by  [889]  selling  to  defendant  in  violation  of  their 
terms,  is  sufBcfently  certain,  although  it  does  not  specify  the  cus- 
tomers who  have  so  been  Induced  to  violate  their  contracts,  where 
it  shows  that,  before  reselling  the  medicines  so  procured,  defendant 
removes  the  cartons,  labels,  and  serial  numbers  from  the  bottles,  so 
that  they  cannot  be  traced  to  any  particular  customer. <» 

Same. — Such  a  bill  states  a  cause  of  action  for  an  injunction  where 
the  contracts  sought  to  be  protected  are  lawful. 

Contracts — Legality— Condition  in  Contracts  for  Salk  of  Pro- 
PRiETARY  Medicines — Restraint  of  Trade — Monopolies. — The  manu- 
facturer of  an  article  sold  as  a  medicine,  and  made  under  a  secret 
process  or  formula  of  which  he  is  the  sole  owner,  may  lawfully, 
by  contracts  with  purchasers,  impose  such  conditions  as  he  sees 
fit  with  respect  to  the  prices  at  which  they  shall  be  sold  to  others, 
or  the  persons  to  whom  they  may  be  sold ;  and  such  contracts,  11  Ice 
similar  contracts  with  respect  to  articles  made  under  a  patent  or 
copyright,  are  outside  the  rule  of  restraint  of  trade,  whether  at  com- 

•  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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mon  law  or  under  the  federal  anti-trust  statute.  Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St  1901,  p.  3200]. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  if 
642,  544. 

Monopolistic  contracts — validity  as  affected  by  public  policy,  see 
note  to  Chicago,  M.  &  St  P.  Ry.  Co.  v.  Wabash,  St  L.  &  P.  Ry.  Co., 
9  C.  C.  A.  666;  Cravens  v.  Crater-Crume  Co.,  34  C.  C.  A.  486.] 

In  equity.    On  demurrer  to  bill. 

Frank  F.  Reed^  George  L.  Huntress^  and  Edward  8. 
Rogers^  for  complainant. 

Whipple  J  Sears  <&  Ogden  and  Alexander  Lincoln^  for  de- 
fendants. 

Colt,  Circuit  Judge, 

This  is  a  bill  in  equity  for  an  injunction  and  an  account. 
The  defendants  have  demurred  to  the  bill.  The  grounds 
of  demurrer  relied  upon  are  the  special  ground  that  the 
allegations  of  the  bill  are  insufficient  for  want  of  certainty, 
and  the  general  ground  that  the  bill  does  not  state  a  case 
which  entitles  the  complainant  to  relief  in  equity.  The  ma- 
terial allegations  of  the  bill  may  be  summarized  as  follows : 

The  complainant  is  the  exclusive  owner  of  certain  secret 
formulas  for  making  proprietary  medicines,  and  is  exten- 
sively engaged  in  the  manufacture  of  these  medicines.  It 
sells  these  medicines  to  wholesale  and  retail  druggists  on 
what  is  known  as  the  direct  contract  plan.  Under  this 
system  of  agency  contracts,  the  medicines  are  sold  to  jobbers, 
retailers,  and  consumers  at  fixed  and  uniform  prices,  and 
the  jobbers  agree  to  sell  only  to  retailers  who  have  executed 
contracts,  and  these  retailers  agree  to  sell  only  to  purchasers 
for  consumption.  The  medicines  are  put  up  in  various 
original  and  distinctive  cartons  and  bottles,  bearing  certain 
labels,  trade-marks,  and  trade-names.  As  a  means  of  iden- 
tifying each  package,  serial  numbers  are  stamped  upon  the 
carton. 

All  druggists  are  given  full  opportunity  of  signing  these 
contracts  and  of  obtaining  these  articles  at  fixed  and  uniform 
prices.  These  contracts  are  in  force  between  the  com- 
plainant and   nearly   all   the   wholesale  druggists  of  the 
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country  and  over  40,000  retail  druggists.  The  purpose  of 
the  system  is  to  prevent  secret  rebates,  discrimination,  price- 
[840J  cutting,  demoralization  of  trade,  and  injury  to  the 
reputation  and  good  will  of  the  complainant's  business. 

The  defendants  are  wholesale  and  retail  druggists,  having 
stores  in  various  places  in  the  city  of  Boston.  Refusing  the 
opportunity  offered  them  to  execute  these  contracts,  the  bill 
charges  that -the  defendants  have  combined  and  conspired 
with  complainant's  agents,  and  that  they  have  adopted  a 
system  of  illegally  and  fraudulently  obtaining  these  medi- 
cines. The  methods  employed  consist  in  inducing  retail  deal- 
ers to  execute  contracts  for  the  purpose  of  procuring  these 
medicines  from  jobbers,  and  then  turning  over  the  medicines 
80  procured  to  the  defendants;  in  procuring  contracts  from 
retailers,  and  persuading  jobbers  to  sell  complainant's  medi- 
cines, ostensibly  to  such  retailers,  but  in  reality  to  defend- 
ants ;  in  persuading  and  inducing  retail  druggists  under  con- 
tract with  the  complainant  to  supply  these  medicines  to  de- 
fendants in  violation  of  such  contracts,  or  by  deceiving  such 
retailers  into  sales  by  fraudulently  stating  that  the  purchases 
are  for  consumption,  and  not  for  resale.  The  defendants,  it  is 
alleged,  offer  for  sale  and  sell  the  medicines  so  obtained  at  cut 
rates,  thereby  demoralizing  prices,  depleting  trade,  and  caus- 
ing irreparable  injury  to  the  complainant.  The  defendants 
further  employ  the  complainant's  medicines  as  a  means  of 
attracting  customers,  and  then  substituting  and  selling  other 
remedies,  thus  inducing  such  customers  to  abandon  their 
original  intention  of  purchasing  the  complainant's  medicines. 
In  case  of  the  sale  of  complainant's  medicines,  the  defend- 
ants mutilate,  obliterate,  or  cover  up  the  trade-marks,  trade- 
naiiies,  and  serial  numbers  upon  the  packages  or  cartons. 

The  bill  prays  that  the  defendants  may  be  enjoined  from 
persuading  persons  who  have  entered  into  contracts  with  the 
complainant  from  breaking  their  contracts  by  selling  and  de- 
livering to  the  defendants  the  complainant's  medicines,  and 
from  procuring  from  any  retail  druggist  the  execution  of 
contracts  with  the  complainant,  and  from  passing  themselves 
off  to  any  jobber  under  contract  with  the  complainant  as  rep- 
resenting a  retail  druggist  who  has  executed  a  proper  con- 
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tract,  and  from  procuring  in  any  way  the  complainant's 
remedies  from  any  wholesale  or  retail  dealer  who  has  entered 
into  contracts  with  the  complainant  in  violation  of  those  con- 
tracts, and  from  mutilating  or  defacing  the  complainant's 
packages,  or  changing  its  cartons  or  labels,  and  for  other 
relief. 

The  theory  upon  which  this  bill  is  framed  is  clear.  The 
complainant's  medicines  are  only  sold  to  wholesale  and  retail 
druggists  under  direct  contracts  with  the  complainant.  The 
complainant  finds  that  the  defendants  are  selling  its  medi- 
cines at  cut  rates  in  mutilated  packages.  The  bill  charges 
the  defendants  with  having  obtained  these  medicines  by  un- 
lawfully combining  with,  persuading,  or  deceiving,  the  agents 
of  the  complainant  to  break  their  contracts,  and  thus  obtain- 
ing these  medicines  illegally  and  in  violation  of  these  con- 
tracts, and  the  bill  seeks  to  enjoin  the  defendants  from  pur- 
suing this  course  of  conduct. 

The  bill  contains  a  sufficiently  clear  statement  of  all  the 
material  facts  to  enable  the  defendants  to  make  the  proper 
defense  thereto.  It  is  probably  impossible  for  the  complain- 
ant to  make  the  allegations  more  specific  by  naming  the  par- 
ticular druggists  with  whom  the  defendants  [841 1  have  com- 
bined and  conspired,  since  it  appears  from  the  bill  that  the 
defendants  obliterate  the  identifying  serial  numbers  upon 
the  packages  they  sell.  By  this  means  the  complainant  is 
prevented  from  ascertaining  the  jobber  or  retailer  to  whom 
the  package  was  originally  sold.  The  bill,  however,  does  set 
forth  with  great  fullness  the  title  and  rights  of  the  complain- 
ant and  the  violation  of  those  rights.  It  alleges,  in  various 
forms  and  with  sufficient  definiteness,  Hie  substantial  facts  of 
collusion,  combination,  and  persuasion  by  the  defendants 
with  wholesale  and  retail  druggists  who  are  under  contract 
with  the  complainant.  It  is  a  course  of  conduct  which  the 
bill  seeks  to  enjoin,  rather  than  any  particular  act.  The 
rules  of  certainty  do  not  require  any  more  specific  statements 
in  bills  of  this  character.  Swift  c&  Co.  v.  United  States^  196 
U.  S.  376,  400,  25  Sup.  a.  276,  49  L.  Ed.  518;  United  States 
V.  Bell  Telephone  Co.,  128  U.  S.  315,  356,  9  Sup.  Ct.  90,  32 
L.  Ed.  450. 
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The  remaining  and  more  important  question  is  whether 
the  bill  states  a  case  for  relief  in  equity.  If  the  complain- 
ant's system  of  contracts  is  lawful,  it  is  clear  that  the  allega- 
tions of  the  bill  are  sufficient,  for  the  bill  charges  the  defend- 
ants with  unlawfully  combining  with  and  persuading  the 
complainant's  agents  to  break  their  contracts,  and  thereby 
obtaining  complainant's  medicines  in  violation  of  those  con- 
tracts, and  this  is  a  familiar  and  well-settled  ground  of  equi- 
table relief.  Wells  &  Richardson  Co,  v.  Abraham  (C.  C.) 
146  Fed.  190;  Dr.  Miles  Medical  Co,  v.  Piatt  (C.  C.)  142 
Fed.  606;  Angle  v.  Railway  Co.,  151  U.  S.  1, 14  Sup.  Ct.  240, 
38  L.  Ed.  55 ;  Garst  v.  Charles,  187  Mass.  144,  72  N.  E.  839 ; 
American  Law  Book  Co.  v.  Thompson  Co,  (Sup.)  84  N.  Y. 
Supp.  22o',  Board  of  Trade  v.  Christie,  198  U.  S.  236,  251,  25 
Sup.  Ct.  637,  49  L.  Ed.  1031;  Exchange  Telegraph  Co.  v. 
Gregoi-y,  L.  R.  1  Q.  B.  D.  (1896)  147;  Sper)^y  &  Uutchinson 
Co.  V.  Mechanics'  Clothing  Co.  (C.  C.)  128  Fed.  800.  See, 
also,  Heath  v.  American  Book  Co.  (C.  C.)  97  Fed.  533; 
Walker  \.  Cronin,  107  Mass.  555;  Moran  v.  Dunphy,  177 
Mass.  485,  59  N.  E.  125,  52  L.  R.  A.  115,  83  Am.  St.  Rep.  289; 
Lumley  v.  Gye,  2  El.  &  Bl.  216 ;  Bowen  v.  Hall,  6  Q.  B.  D. 
333. 

It  only  remains  to  inquire  whether  the  system  of  contracts 
set  out  in  the  bill  is  lawful.  It  is  to  this  point  that  the  argu- 
ments and  briefs  of  counsel  have  been  largely  addressed.  The 
contention  of  the  defendants  is  that  these  contracts  are  un- 
lawful because  they  are  in  restraint  of  trade.  In  support  of 
this  position  they  do  not  rely  so  much  upon  the  common-law 
rule  as  upon  the  federal  statute.  Act  July  2,  1890,  c.  647,  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.^3200]. 

The  bill  alleges  that  the  complainant  is  the  exclusive  owner 
of  these  secret  formulas,  and  the  exclusive  manufacturer  of 
these  remedies.  It  follows  that,  until  voluntary  disclosure 
or  lawful  discovery,  the  complainant  has  an  exclusive  prop- 
erty in  these  trade  secrets,  and  has  the  exclusive  right  to 
make,  use,  and  vend  the  articles  made  thereunder.  The 
exclusive  right  of  property  in  a  trade  secret  is,  of  necessity,  a 
monopoly,  the  same  as  a  patent  or  a  copyright.  The  com- 
plainant may  make  these  articles,  or  refrain  from  making 
lOSTO^—S.  Doc.  Ill,  62-1,  vol  I 
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them.  It  may  sell  them,  or  refrain  from  selling  them.  It 
may  sell  them  to  one  person,  and  not  to  another,  and  at  such 
prices  and  upon  such  conditions  as  it  may  deem  most  advan- 
tageous. CJontracts  like  those  set  out  in  the  bill  concerning 
[842]  articles  made  under  trade  secrets,  the  same  as  similar 
contracts  concerning  articles  made  under  a  patent  or  a  copy- 
right, are  outside  the  rule  of  restraint  of  trade,  whether  at 
common  law  or  under  the  federal  statute.  Hartman  v.  Park 
(C.  C.)  145  Fed.  358;  Dr.  Miles  Medical  Co.  v.  Piatt  (C.  C.) 
142  Fed.  606;  Wells  &  Richardson  Co.  v.  Abraham  (C.  C.) 
146  Fed.  190;  Z>r.  Miles  Medical  Co.  v.  Goldwaite  (C.  C.)  133 
Fed.  794;  Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  22 
Sup.  Ct.  747,  46  L.  Ed.  1058 ;  Board  of  Trade  v.  Christie, 
198  U.  S.  236,  252,  25  Sup.  Ct.  637,  49  L.  Ed.  1031;  Garst  v. 
Harris,  177  Mass.  72,  74,  58  N.  E.  174;  Fotole  v.  Park,  131 
U.  S.  88,  97,  9  Sup.  Ct.  658,  33  L.  Ed.  67;  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'"  Ass\  175  N.  Y.  1,  67  N.  E. 
136,  62  L.  R.  A.  632,  96  Am.  St.  Rep.  578;  Standard  Fire- 
proofing  Co.  V.  St.  Louis  Co.,  177  Mo.  559,  76  S.  W.  1008: 
Victor  Co.  V.  Tfie  Fair,  123  Fed.  424,  61  C.  C.  A.  58;  Heaton- 
Peninsular  Co.  v.  Eureka  Co.,  77  Fed.  288.  25  C.  C.  A.  267, 
35  L.  R.  A.  728;  Central  Shade  Co.  v.  CusJunan,  143  Mass. 
353,  9  N.  E.  629 ;  Good  v.  Daland,  121  N.  Y.  1,  24  N.  E.  15. 
Demurrer  overruled. 


[933]     THOMSON  ET  AL.  v.  UNION  CASTLE  MAIL 
S.  S.  CO.,  Limited,  ET  AL.'* 

(Circuit  Court,  S.  D.  New  York.    January  16,  1907.) 

[149  Fed.  933.] 

Monopolies  —  Combination  Among  Shipownebs  —  Reasonable  Re- 
straint.— Where  a  combination  of  foreign  shipowners  engaged  In 
South  African  trade  allowed  certain  rebates  to  New  York  shippers 
who  patronized  the  ships  belonging  to  the  combined  owners  exclu- 
sively, such  arrangement  constituted  only  a  partial  and  reasonable 
restraint  on  foreign  commerce,  and  was  therefore  not  unlawful  at 
common  law.* 

»  Judgment  reversed  by  the  Circuit  Court  of  Appeals,  Second  Circuit 
(166  Fed.  251).    See  post,  page  548. 
»  Syllabo*  and  statement  copyrighted,  1907,  by  West  Publishing  Co. 
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8 AMI — Shkbman  Anti-Tbust  Law— Recovery  of  Treble  Damages. — 
Foreign  shipowners  formed  a  combination  abroad  to  organize  and 
control  steamship  business  between  New  York  and  South  African 
ports,  after  which  plaintiffs,  who  had  never  before  been  engaged  In 
South  African  trade,  began  to  ship  goods  to  such  ports,  and  in  com- 
mon with  other  patrons  of  defendant's  vessels,  became  entitled  to 
rebates  under  a  circular  issued  by  defendants  In  case  plaintiffs  did 
not  patronize  competing  vessels,  which  they  afterwards  did,  where- 
upon def^dants  refused  to  pay  further  rebates.  Held,  that  plain- 
tiffs' right  to  such  rebates,  if  any,  was  not  an  item  of  damage  that 
proximately  grew  out  of  the  combination  of  shipowners,  and  hence 
idalntlffs  were  not  entitled  to  recover  the  same  under  Sherman  anti- 
trust act  (Act  Cong.  July  2,  1890,  c.  647,  §  7.  26  Stat.  210  [U.  S. 
Comp.  St.  1001,  p.  32021),  authorizing  a  recovery  of  treble  damages 
accruing  through  an  unlawful  combination  in  restraint  of  interstate 
and  foreign  commerce. 

At  Law. 

This  action  for  treble  damages,  under  section  7  of  the  Sherman  act 
(Act  July  2, 18G0,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  82021). 
came  on  for  trial  before  Hough,  District  Judge,  and  a  jury.  The  de- 
fendants named  in  the  complaint  consisted  of  several  British  ship- 
owners, one  German  shipowner,  and  their  several  American  agents.  It 
was  alleged  that  the  defendants  had  formed  a  combination  and  a 
monopoly  in  restraint  of  foreign  commerce  of  the  United  States  be- 
tween the  port  of  New  York  and  the  divers  ports  of  South  Africa,  and 
that  such  combination  and  monopoly  had  injured  the  plaintiffs,  espe- 
cially in  the  sum  of  £1,112.  There  was  also  a  prayer  for  general 
damages.  During  the  trial  the  action  was  discontinued  as  against  the 
Qerman  shipowner  and  continued  without  amendment  of  the  pleadings 
against  the  British  shipowners.  It  appeared  that  steamship  trade 
between  New  York  and  South  Africa  began  in  the  year  1893.  It  was 
originated  by  one  of  the  defendants.  Within  a  month  or  so  of  the  dis- 
patching of  the  first  steamer  another  of  the  defendants  put  a  steam- 
ship on  berth  in  New  York  for  the  same  ports.  There  was  some  evi- 
dence that  for  the  space  of  from  one  to  three  months  there  had  possibly 
been  competition  between  these  two  defendants;  but  certainly  from 
that  time,  and  possibly  from  the  beginning,  the  defendants  thereafter 
operated  their  steamships  in  union,  pursuant  to  arrangements  made  in 
England  and  authoritatively  communicated  to  their  New  York  agents. 
They  charged  uniform  rates  of  freight,  and  arranged  the  dispatch  of 
their  steamers  so  as  not  to  interfere  with  each  other.  In  1898  all  the 
British  defendants  by  a  joint  circular  announced  to  the  trade  that 
those  shippers  who  sent  all  their  South  African  goods  by  defendants' 
<4eamer8,  and  who  shipped  said  goods  to  South  African  consignees, 
who  daring  certain  periods  had  received  no  goods  from  the  United 
States  by  vessels  other  than  those  of  the  defendants,  would  be  entitled 


Digitized  by 


Google 


110  149  FEDEBAL  REPORTER,  934. 

Opinion  of  the  Court. 

to  receive  a  eoiumission,  rel>ate,  or  return  of  a  certain  percentage  of 
tlie  freiglit  moneys  demanded  by  the  announced  or  tariff  rates  of  the 
defendants  between  the  United  States  and  South  African  ports.  At 
the  time  of  the  issuance  of  this  circular  the  plaintiffs  had  never  been 
engaged  in  South  African  business.  They  made  their  first  shipment  to 
that  region  in  1899  by  the  line  of  one  of  the  defendants,  and  thereafter 
initil  their  quarrel  with  the  defendants  pursued  that  practice.  During 
the  year  1900  difficulties  arose  between  plaintiffs  and  defendants  or 
some  of  them  in  respect  of  the  payment  of  these  rebates.  Defend- 
|984]  ants  clain)ed  that  either  the  plaintiffs  or  their  consignees  had 
patronize<l  other  lines  than  those  of  defendants,  and  that,  therefore, 
they  were  not  entitletl  to  the  rebates  demanded.  The  amount  of  the 
rebates  so  withheld  by  the  defendants  or  some  of  them  is  the  £1,112 
above  specified.  As  a  result  of  these  differences  of  opinion  and  with- 
holding of  rebates,  the  plaintiffs  were  put  to  certain  other  expenses  in 
their  endeavors  to  collect  said  £1,112.  This  action  was  brought  in 
June,  190;^.  and  declares  that  the  combination  and  monopoly  existed 
and  plaintiffs*  damages  were  received  during  1899,  1900-02,  and  so  on 
to  June.  1903.  During  that  time  other  steamers  from  time  to  time 
endeavored  to  get  South  African  business  in  New  York.  When  such 
steamer  api)eared,  the  defendants  or  one  of  them  put  on  berth  what 
they  called  a  "  fighting  steamer  " — i.  e.,  a  vessel  for  which  freight 
would  be  accepted  at  rates  as  low  or  lower  than  those  offered  by  the 
comr)eting  vessel — and  the  capacity  of  the  fighting  steamer  was  as  far 
as  possible  allottiHi  to  and  lietween  those  shippers  who  had  in  the  past 
confined  their  South  African  patronage  to  defendants.  The  plaintiffs 
complained  thai  they  were  not  given  upon  these  fighting  stesimers 
opportunity  of  sending  all,  or,  indeed,  any  large  part,  of  the  goods 
<\hich  at  the  time  they  had  in  hand  to  send,  but  it  appeared  that  they 
were  given  as  large  a  fraction  of  the  fighting  steamer's  capacity  at 
cut  rat(»s  as  were  other  shippers  similarly  situated.  These  facts  hav- 
ing been  njade  to  api>ear  ui>on  the  examination  and  cross-examination 
of  the  i)laintiffs*  witnesses,  defendants  moved  to  dismiss  the  com- 
plaint. 

Dr.  Lorenzo  Ullo^  for  plaintiffs. 

Convern  and  KirUn  and  Wvkj^  Putnam  and  Burlinghavi 
{Mr.  Thachcr,  of  counsel),  for  defendants. 

Hough,  District  Judge  (orally). 

I  feel  that  the  court  must  decide  this  case.  It  is  unfortu- 
nate that  the  first  legal  proceeding  to  test  the  applicability  of 
the  Sherman  anti-trust  law  to  foreign  commerce  should  have 
been  brought  under  the  seventh  section  of  the  act,  because  it 
perhaps  prevents  laying  a  foundation  for  a  really  illuminat- 
ing discussion  on  that  aspect  of  the  statute.    If  this  case  had 
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been  promoted  by  the  United  States,  or  even  by  a  shipowner 
who,  by  the  combined  action  of  the  defendants,  had  been  pre- 
vented from  freely  engaging  in  commerce  between  New  York 
and  South  Africa,  I  think  very  different  questions  would 
have  been  presented  for  consideration;  but  these  plaintiffs 
can  only  recover  if  able  to  show  that  they  have  been  injured 
in  their  business  or  property  by  any  other  person  or  corpora- 
tion by  reason  of  anything  forbidden  or  declared  to  be  unlaw- 
ful by  the  Sherman  act.  By  the  common  law  it  is  my  opinion 
that  restraint  of  trade  or  commerce,  if  partial  and  reasonable, 
is  lawful ;  and  that  doctrine,  as  applied  to  the  peculiarities 
and  requirements  of  the  steamship  trade,  I  have  always 
thought  was  fully,  ably,  and  correctly  stated  in  the  case  of  the 
Mogul  Steamship  Company,  Viewing  it  as  matter  of  com- 
mon law,  it  is  my  opinion  that  the  trade  regulations  shown  in 
this  case  are  reasonable  in  theory  or  principle,  though,  per- 
haps, unwisely  interpreted  in  practice;  but  I  do  not  think 
that  the  general  question  as  to  whether  reasonable  regulations 
of  foreign  or  interstate  commerce  are  obnoxious  to  the  Sher- 
man act  requires  consideration  in  this  litigation. 

The  action  as  against  the  Ilansa  Line  and  its  agents  hav- 
ing been  discontinued,  it  appears  to  me  that  all  the  defend- 
ants who  are  left  in  the  case  engaged  in  the  steamship  busi- 
ness between  the  United  States  and  South  Africa  in  substan- 
tial imion.  All  the  defendants  are  foreign  shipowners,  except 
the  resident  agents  of  those  foreigners,  who  [935]  are  merely 
mouthpieces  of  their  principals,  and  themselves  made  no 
combination  whatever  except  in  respect  of  their  own  com- 
missions— something  obviously  not  within  the  purview  of  the 
act.  Since  the  foreign  steamship  lines  here  concerned  agreed 
upon  their  concerted  action  in  their  home  country,  and 
engaged  in  substantial  union  in  the  business  of  transporta- 
tion by  steam  between  New  York  and  South  Africa  from  the 
very  beginning,  then  all  the  defendants'  American  and  South 
African  steamship  trade  has  been  done,  as  it  appears  to  me  to 
have  been  done,  subject  to  these  foreign  made  regulations. 
Under  such  circumstances  I  find  it  impossible  to  believe  that 
a  statute  designed  to  prevent  a  restraint  of  existing  trade  can 
apply  to  the  conditions  under  which  the  trade  was  born.  In 
the  original  formation  of  the  defendants'  union,  therefore,  T 
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find  no  infraction  of  any  federal  law ;  and  it  remains  to  con- 
sider only  whether  the  action  of  the  defendants  in  putting  on 
what  have  been  called  "  fighting  steamers  "  constituted  some- 
thing that  converted  a  lawful  union  into  an  unlawful  one.  It 
seems  to  me  that  the  fighting  steamers,  so  far  from  restrain- 
ing commerce  and  stifling  competition,  in  and  of  themselves 
constituted  a  very  violent  competition.  The  well-known  fact 
that  competition  carried  to  its  uttermost  destroys  itself  seems 
to  me  nothing  to  the  point  so  far  as  the  Sherman  act  is  aon- 
cerned,  the  supreme  test  of  the  application  of  which  act  has 
frequently  been  held  to  be  the  stifling  of  competition  to  the 
detriment  of  the  particular  commerce  concerned. 

Now,  these  plaintiff's  began  to  ship  their  goods  and  to  ship 
other  people's  goods  to  South  Africa  long  after  the  only  com- 
bination shown  was  made,  and  I  believe  made  abroad.  What 
South  African  business  the  plaintiffs  had  was  created  in 
conjunction  with  the  defendants'  combination.  The  com- 
bination injured  neither  the  business  nor  the  property  of 
the  plaintiffs,  except  by  possibly  depriving  them  of  greater 
profits  than  they  might  have  made  had  the  defendants 
chosen  to  enter  upon  American  business  under  other  condi- 
tions. They  were  not  obliged  to  enter  upon  American  busi- 
ness at  all. 

What  the  plaintiffs  are  really  seeking  to  recover  are  the 
rebates  due  to  those  persons  who  gave  their  whole  business 
to  the  defendants.  This  right  to  rebate  rested  on  contract, 
a  contract  embodied  in  the  fact  of  shipment  evidenced  by 
the  usual  documents.  That  contract  was  not  in  itself  unlaw- 
ful. If  the  union  of  the  defendants  was  not  of  itself  unlaw- 
ful, each  defendant  could  have  made  the  same  contract 
individually  which  they  made  unitedly,  could  have  an- 
nounced the  same  contractual  purposes,  and  carried  them 
out.  It  may  be  that  the  action  of  the  steamship  companies 
in  withholding  the  rebates  claimed  by  the  plaintiffs  was 
unjustifiable;  but  the  plaintiffs  must  in  this  case,  and  under 
this  pleading,  prove  that  their  loss  was  proximately  caused 
by  a  violation  of  the  Sherman  act.  Even  if  the  organiza- 
tion of  a  new  line  of  foreign  commerce,  arranged  in  Lon- 
don to  connect  the  United  States  with  a  foreign  country, 
be  obnoxious  to  the  Sherman  act,  though  the  commerce  al- 
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leged  to  be  restrained  existed  prior  to  the  alleged  restraint 
only  in  posse,  it  must  remain  true  that  whatever  may  be 
the  rights  of  the  federal  government  as  against  such  obnox- 
ious combination  no  private  person  can  recover  damages 
against  the  members  of  the  [936]  combination  except  such 
as  naturally  flow  from  and  are  proximately  caused  by  the 
action  of  the  combination. 

These  plaintiffs  have  admitted  that  they  have  but  one 
substantial  claim  of  injury  from  which  all  their  other  dam- 
ages flow,  namely,  that  after  they  agreed,  perhaps  unwill- 
ingly, to  the  trade  terms  of  the  combination,  and  by  so 
agreeing  obtained  and  developed  trade  which  they  never 
had  before,  that  then  the  defendants  so  interpreted  the  bar- 
gain which  they  had  obtained  from  the  plaintiffs  as  to  de- 
prive the  latter  of  an  advantage  which  the  plaintiffs  sup- 
posed they  got  by  practically  going  into  the  combination 
themselves.  Now,  this  may  give  plaintiffs  a  good  cause  of 
action  upon  the  contract,  or  for  deceit  in  not  having  com- 
municated to  them  the  singular  fact  that  disloyalty  of  a  con- 
signee over  whom  they  could  have  no  control  would  deprive 
them  of  the  reward  of  their  own  fidelity;  but  it  is  not  an 
item  of  damage  that  proximately  grows  out  of  the  combina- 
tion, even  if  such  combination  was  in  restraint  of  foreign 
commerce. 

The  motion  to  dismiss  the  complaint  is  therefore  granted. 


[S90J      CHATTANOOGA     FOUNDRY     AND     PIPE 
WORKS  V.  CITY  OF  ATLANTA.* 

ERROR  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SIXTH 

CIRCUIT. 

[203  U.  S.  390.1 
No.  M.     Argued  November  9,  12,  1906. — Decided  December  3,  1906. 

Hy  express  provision  of  the  act  of  July  2,  1890,  26  Stat.  209,  a  city  is  a 
person  within  the  meaning  of  section  7  of  that  act,  and  can  maintain 
an  action  against  a  party  to  a  combination  unlawful  under  the  act 


•See  also  101  Fed.  Rep.  900:  YoL  2,  p.  11.    127  Fed.  Rep.  29: 
Vol  2,  p.  290. 
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by  reason  of  which  it  has  been  forced  to  pay  a  price  for  an  article 
above  what  it  is  reasonably  worth.^        * 

A  person  whose  property  is  diminished  by  a  payment  of  money  wrong- 
fully induced  is  injured  in  his  property. 

Where  Congress  has  power  to  make  acts  illegal  it  can  authorize  a 
recovery  for  damage  caused  by  those  acts  although  suffered  wholly 
within  the  boundaries  of  one  State. 

Although  the  sale  may  not  have  been  so  connected  with  the  unlawful 
combination  as  to  be  unlawful,  the  motives  and  inducements  to 
make  it  may  be  so  affected  by  the  combination  as  to  constitute  a 
wrong. 

The  five  year  limitation  in  §  1047,  Rev.  Stat,  does  not  apply  to  suits 
brought  under  §  7  of  the  act  of  July  2,  1890,  but  by  the  silence  of 
that  act  the  matter  is  left  under  §  721,  Rev.  Stat.,  to  the  local  law. 

The  three  year  limitation  in  §  2773,  Tennessee  Code,  for  actions  for 
injuries  to  personal  or  real  property,  applies  to  Injuries  falling  upon 
some  object  more  definite  than  the  plaintiff's  total  wealth  and  the 
general  ten  year  limitation  in  §  2776  for  all  actions  not  exjiressly 
provided  for  controls  actions  of  this  nature  brought  under  §  7  of 
the  act  of  July  2,  1890. 

127  Fed.  Rep.  23;  101  Fed.  Rep.  900,  affirmed. 

The  facts  are  stated  in  the  opinion. 

[391]  Mr,  Frank  Spurlock^  with  whom  Mr.  Foster  V, 
Brown  was  on  the  brief,  for  plaintiff  in  error : 

The  city  of  Atlanta  has  no  cause  of  action  under  the  Anti- 
trust Act. 

WTiile  the  declaration  alleges  that  the  defendant  in  error 
was  injured  in  its  business  of  supplying  water  to  its  inhabit- 
ants, the  averment  can  only  mean  that  it  was  injured  by  the 
payment  of  an  excessive  price  for  the  pipe  bought  to  extend 
its  water  mains.  There  is  no  allegation  showing  an  injury 
of  any  other  character  either  to  the  business  or  property  of 
the  defendant  in  error.  The  action  can  only  be  maintained, 
if  at  all,  on  the  ground  that  the  defendant  in  error,  as  a  con- 
sumer, has  been  compelled  to  pay  more  for  the  goods  it  pur- 
chased by  reason  of  the  fact  that  the  seller  was  a  part  to  an 
illegal  combination.     Brown  d*  Allen  v.  Jacobus  Pharmacy. 

115  Georgia,  429;  Boutwell  v.  Marr^  71  Vermont,  1;  Doremxis 
V.  Hennessy^  176  Illinois,  608 ;  Mogul  S,  S.  Co.  v.  McGregor, 

^  Syllabus  copyrighted,  1907,  by  The  Banks  Law  Publishiug  Company. 
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L-  R.  16  Q.  B.  Div.  476;  S.  C,  21  Q.  B.  Div.  544;  S.  C,  23 
Q.  B.  Div.  598. 

From  the  nature  and  purpose  of  a  combination  to  restrain 
and  monopolize,  it  was  expected  that  every  contract,  com- 
bination or  conspiracy  to  restrain  trade  or  to  monopolize  tho 
same  would  include  among  its  purposes  that  of  an  assault 
upon  tha  business  of  independent  rival  traders.  For  such 
action  is  necessary  to  complete  the  illegal  scheme. 

So  by  §§  1  and  2  of  the  act  Congress  struck  at  the  initial 
step  towards  the  creation  of  these  injurious  combinations  by 
imposing  heavy  penalties  for  joining  in  them,  and  by  §  7 
penalties,  in  the  nature  of  treble  damages  and  attorneys'  fees, 
were  provided  to  protect  the  independent  trader  by  giving 
him  a  right  of  action  if  injured  in  his  business  or  property  by 
the  combination  of  those  endeavoring  to  create  the  monopoly. 

There  is  not  only  no  language  in  the  act  from  which  it 
could  be  inferred  that  Congress  meant  to  protect  the  business 
of  those  engaged  in  trade  wholly  within  the  States,  but 
Addyston  Pipe  (&  Steel  Co.  v.  United  States,  175  U.  S.  211, 
247,  held  that  Congress  has  no  jurisdiction  over  that  part  of 
a  combination  [392]  or  agreement  which  relates  to  commerce 
wholly  within  the  State  and  which  is  subject  alone  to  the 
jurisdiction  of  the  State.  Whenever,  therefore,  the  business 
of  a  waterworks  company,  or  the  like,  is  injured  by  a  com- 
bination or  monopoly,  redress  therefor  must  be  sought  under 
the  laws  of  the  State  under  which  the  business  is  carried  on. 

To  extend  the  operation  of  the  act  so  as  to  give  a  right  of 
action,  under  the  seventh  section  thereof,  to  every  consumer 
seeking  to  recover  back,  as  excessive,  a  part  of  the  price  paid 
for  goods  bought  and  shipped  from  another  State,  would 
include  a  class  of  actions  not  contemplated  by  Congress,  and 
not  necessary  to  insure  competition  in  interstate  trade.  Such 
damages  could  only  arise  from  fraud  or  deceit  in  making  the 
sale,  and  would  be  governed  by  the  laws  of  the  State  under 
which  the  contract  was  made  and  to  l)e  performed.  ]iIon- 
tagn^<&  Co.  v.  Lowry,  193  U.  S.  38;  Gibbn  v.  McNceley,  118 
Fed.  Rep.  127;  Whitwell  v.  Tobacco  Co,,  125  Fed.  Rep.  454. 

Defendant  in  error  contracted  for  the  purchase  of  pipe  at 
an  agreed  price  fixed  in  the  contract.     This  agreement  was 
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legal  and  binding  under  the  laws  of  Georgia,  where  it  was 
made  and  to  be  performed,  notwithntiinding  the  fact  that  the 
selling  company  was  a  party  to  a  contract  in  restraint  of 
trade,  which  was  illegal  under  the  laws  of  the  United  States. 
National  Distilling  Co.  v.  Cream  City  Importing  Co.^  86  Wis- 
consin, 352 ;  Connolly  v.  Union  Sewer  Pipe  Co.^  184  U.  S.  540. 

The  Anti-Trust  Act  is  not  a  legal  method  of  regulating 
prices.  While  denying  to  interstate  traders  the  right  to  form 
combinations  that  would  have  the  power  to  prescribe  prices, 
Congress  did  not  undertake  itself  to  do,  either  directly  or 
indirectly,  what  it  prohibited  to  others.  An  action  for  three- 
fold damages  will  only  lie  where  there  has  been  an  actual, 
direct  injury  inflicted  by  something  done  in  violation  of  the 
act  {Minnesota  v.  Northern  Secnirities  Co.^  194  U.  S.  48,  70), 
and  this  injury  must  have  been  done  to  the  person  suing  in 
his  business  of  interstate  commerce,  or  in  his  property  while 
the  subject  of  interstate  commerce. 

[393]  Under  the  statute  of  limitations  of  Tennessee  appli- 
cable to  this  case  the  suit  is  barred  either  in  one  year  as  a 
statute  penalty  or  in  three  years  as  an  injury  to  property  for 
tort.  State  v.  House^  2  Shannon's  Cases,  610;  State  v.  Shaw^ 
113  Tennessee,  536;  Hog  an  v.  Chattanooga^  2  Tennessee,  339; 
Greenwood  v.  State^  6  Bax,  567,  576;  Huntington  v.  Attrill^ 
146  U.  S.  657,  667;  Merchants'  Bank  v.  Bliss,  35  N.  Y.  412; 
Stokes  v.  Stickney,  96  N.  Y.  326. 

A  statute  may  not  be  penal  in  the  international  sense  of 
that  term,  but  penal  within  the  meaning  of  the  statutes  of 
limitations  applicable  to  private  actions  only.  The  follow- 
ing cases,  brought  to  enforce  statutory  liability,  were  held  to 
be  penal  actions  within  the  meaning  of  the  statutes  of  limita- 
tions barring  civil  suits  for  statute  penalties.  Beadle  v. 
Railroad  Company,  48  Kansas,  379 ;  51  Kansas,  252 ;  Savings 
Bank  v.  Bailey,  66  N.  II.  334;  Gridley  v.  Barnes,  103  Illinois, 
211 ;  Baker  Wire  Co,  v.  Chicago  c£-  N.  W.  By.  Co.,  106  Iowa, 
239;  A.,  T.  &  S.  F.  Ry  Co.  v.  Tanner,  19  Colorado,  559; 
State  Savings  Bank  v.  Johnson,  18  Montana,  440;  Raticon  v. 
Terminal  Assn.,  114  Fed.  Rep.  666;  Davis  v.  Mills,  113  Fed. 
Rep.  678 ;  S.  C,  121  Fed.  Rep.  703 ;  Patterson  v.  Wade,  115  Fed. 
Rep.  770 ;  Goodridge  v.  Union  Pac.  Ry.  Co.,  35  Fed.  Rep.  35 ; 
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Barry  ▼.  Edmonds,  116  U.  S.  650,  565 ;  Mo.  Pac.  By,  Co.  v. 
Humes,  116  U.  S.  622;  Minneapolis  By.  v.  Beckwith,  129 
U.  S.  35. 

If  the  penalty,  or  recovery  in  excess  of  compensatory  dam- 
ages, is  imposed  for  a  failure  to  pay  a  debt,  and  not  in  the 
exercise  of  the  police  power  which  concerns  the  interest  of 
the  public,  then  the  statute  is  unconstitutional.  Gulf,  C.  <& 
S.  F.  By  Co.  V.  EUis,  165  U.  S.  150;  Bailroad  Co.  v.  Mat- 
thews, 174  U.  S.  96;  Bailroads  v.  Crider,  91  Tennessee,  490. 

The  suit  was  brought  not  only  to  recover  treble  damages 
for  the  injury  sustained,  but  attorneys'  fees  besides.  The 
actual  damages  as  found  by  the  jury  were  $1,500;  but  the 
judgment  rendered  was  for  $7,000,  or  nearly  five  times  the 
damages  actually  suffered.  This  judgment  can  be  sustained 
upon  no  other  principle  than  that  declared  in  the  cases  cited — 
[394]  that  is,  vindictive  or  punitive  damages,  and  imposed 
under  the  police  power  of  the  Government  for  the  purpose  of 
deterring  others  from  the  commission  of  similar  offenses. 

If  not  barred,  however,  as  a  statute  penalty  in  one  year, 
the  action  is  within  §  2747,  providing  that  all  wrongs  and 
injuries  to  the  property  and  person,  in  which  money  only  is 
demanded  as  damages,  shall  be  commenced  within  three 
years  and  redressed  by  an  action  on  the  case. 

As  to  what  will  support  an  action  on  the  case  and  fall 
within  this  provision  see  Love  v.  Hog  an,  5  Yer.  290;  Alli- 
son v.  Tyson,  5  Hum.  449;  Bosson  v.  Hancock,  3  Sneed,  434; 
Ovyinther  v.  Gerding,  3  Head,  198;  Bank  y.  Dovghty,  2  Ten- 
nessee, 584;  Bailroad  v,  Guthrie,  10  Lea,  432;  Bam.sey  v. 
Temple,  8  Lea,  252;  Bhea  v.  Hooper,  5  Lea,  390;  James  cfc 
Co.  v.  Bank,  105  Tennessee,  1.  The  cases  cited  by  court  of 
appeals  of  Tennessee  can  be  distinguished  and  that  court 
erred  in  holding  that  this  action  fell  under  the  ten-year 
statute. 

An  action  may  be  in  the  form  of  debt  where  the  statutory 
liability  is  certain,  or  may  be  made  so  from  the  face  of  tne 
statute.  But  while  such  actions  are  in  form  debt,  they  are 
criminal  in  nature  and  within  the  statute  of  limitations  re- 
lating to  criminal  proceedings.  Civil  liabilities  founded  on 
statutes  may  be  in  the  nature  of  debt,  or  contract,  but  an 
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action  to  enforce  such  liability,  whatever  its  form,  would  be 
barred  by  the  statute  applicable  to  contracts;  and  limitations 
applicable  would  always  depend  on  the  nature  of  the  liabil- 
ity declared  or  imposed.  Bagley  v.  Shoffach,  43  Arkansas, 
377;  Chaffee  v.  United  States,  18  Wall.  51?6;  Stockwell  v. 
United  States,  18  Wall.  531.  Bullard  v.  Bell,  1  Mason,  243, 
is  inapplicable.  See  Householder  v.  City  of  Kansas,  83  Mis- 
souri, 488,  495;  Topley  v.  Forbes,  2  Allen,  24;  Addison  on 
Torts,  49;  Knowlton  v.  Ackley,  8  Cush.  97;  Steams  v.  A.  <£• 
St.  L.  Ry.  Co.,  46  Missouri,  114;  Pollard  v.  Bailey,  20  Wall. 
520,  527 ;  Hightower  v.  Fitzfatnck,  42  Alabama,  600.  And 
see  also  as  to  action  on  the  case  being  the  proper  remedy, 
Aldrtch  V.  Howard,  7  B.  I.  199,  213;  Sandford  v.  Haskell,  50 
Maine,  86;  Reed  v.  [3951  Northfeld,  13  Pick.  (Mass.)  99; 
Monison  v.  Bedell,  2S  N.  H.  238 ;  Rmsell  v.  L.  &  N:  Ry. 
Co.,  93  Virginia,  325;  Mount  v.  Hooter,  58  Illinois,  246; 
Boyn  V.  Smith,  17  AVend.  88 ;  Beatly  v.  Barnes,  8  Cr.  98,  108. 

Actions  for  liabilities  arising  out  of  duties  imposed  or  acts 
prohibited  by  statutes  are  within  the  limitation  imposed  on 
all  similar  actions.  Metroj)olitan  Ry  Co.  v.  DistHct  of 
Colnmhia,  132  U.  S.  1,  13;  Carroll  v.'  Green,  92  U.  S.  509; 
Campbell  v.  Haverhill,  155  U.  S.  610. 

The  liabilities  created  by  the  statutes  authorizing  the 
organization  of  national  banks,  or  for  the  infringement  of 
patent  rights,  or  rights  founded  on  other  acts  of  Congress, 
have  never  been  treated  as  specialties,  even  though  sometimes 
clearly  in  the  nature  of  debt.  McDonald  v.  Thompson,  184 
U.  S.  72;  Cockrill  v.  Butler,  78  Fed.  Kep.  G80;  Stephens  v. 
Overstolz,  43  Fed.  Rep.  465. 

Mr.  ChurcT^ill  P.  Goree  and  Mr.  George  Westmoreland, 
with  whom  Mr.  Linton  A.  Dean  and  Mr.  J.  L.  Foust  were  on 
the  brief,  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  city  of  Atlanta  (Georgia),  against 
two  Tennessee  corporations,  members  of  the  trust  or  combi- 
nation held  unlawful  in  Addyston  Pipe  and  Steel  Co.  v. 
United  States^  175  U.  S.  211.    The  object  of  the  suit  is  to 
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recover  threefold  damages  for  alleged  injury  to  the  city  "  in 
its  business  or  property  "  under  §  7  of  the  act  of  July  2, 1890, 
c  647, 26  Stat.  209.  The  alleged  injury  is  that  the  city,  being 
engaged  in  conducting  a  system  of  waterworks,  and  wishing 
to  buy  iron  water  pipe,  was  led,  by  reason  of  the  illegal 
arrangements  between  the  members  of  the  trust,  to  purchase 
the  pipe  from  the  Anniston  Pipe  and  Foundry  Company,  an 
Alabama  corporation,  at  a  price  much  above  what  was  rea- 
sonable or  the  pipe  was  worth.  The  purchase  was  made  after 
a  simulated  [S%]  competition,  at  a  price  fixed  by  the  trust 
and  embracing  a  bonus  to  be  divided  among  the  members. 
The  plaintiffs  in  error  demurred  to  the  declaration,  and 
pleaded  not  guilty,  and  that  the  action  accrued  more  than  one 
year  and  more  than  three  before  the  suit  was  brought,  relying 
upon  §§  2772  and  2773  of  the  Code  of  Tennessee,  the  East- 
em  District  of  Tennessee  being  the  district  in  which  the  suit 
was  brought.  The  demurrer  to  the  declaration  was  overruled 
and  the  plaintiff  had  a  verdict  and  judgment  in  the  Circuit 
Court  The  verdict  was  for  the  difference  between  the  price 
paid  and  the  market  or  fair  price  that  the  city  would  have 
had  to  pay  under  natural  conditions  had  the  combination 
been  out  of  the  way,  together  with  an  attorney's  fee.  The 
judgment  trebled  the  damages.  It  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals,  the  plaintiffs  in  error  having  saved 
their  rights  at  every  stage.  The  discussions  of  the  law  took 
place  before  the  jury  trial  was  reached.  They  will  be  found 
in  127  Fed.  Rep.  23  and  101  Fed  Bep.  900.  For  our  purposes 
it  seems  unnecessary  to  state  the  case  at  greater  length. 

The  facts  gave  rise  to  a  cause  of  action  under  the  Act  of 
Congress.  The  city  was  a  person  within  the  meaning  of 
§  7  by  the  express  provision  of  §  8.  It  was  injured  in  its 
property,  at  least,  if  not  in  its  business  of  furnishing  water, 
by  being  led  to  pay  more  than  the  worth  of  the  pipe.  A 
person  whose  property  is  diminished  by  a  payment  of  money 
wrongfully  induced  is  injured  in  his  property.  The  traif^ 
action  which  did  the  wrong  was  a  transaction  between  parties 
in  different  States,  if  that  be  material.  The  fact  that  the 
defendants  and  others  had  combined  with  the  seller  led  to 
the  excessive  charge,  which  the  seller  made  in  the  interest 
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of  the  trust  by  arrangement  with  its  members,  and  which  the 
buyer  was  induced  to  pay  by  the  semblance  of  competition, 
also  arranged  by  the  members  of  the  trust.  One  object  of 
the  combination  was  to  prevent  other  producers  than  the 
Anniston  Pipe  and  Foundry  Company,  the  seller,  from  com- 
peting in  sales  to  the  plaintiflF.  There  can  be  no  doubt  that 
Congress  had  power  to  give  an  [397]  action  for  damages  to 
an  individual  who  suffers  by  breach  of  the  law.  Montagtie  v. 
Lowry^  193  U.  S.  38.  The  damage  complained  of  must 
almost  or  quite  always  be  damage  in  property,  that  is,  in  the 
money  of  the  plaintiff,  which  is  owned  within  some  particu- 
lar State.  In  other  words,  if  Congi'ess  had  power  to  make 
the  acts  which  led  to  the  damage  illegal,  it  could  authorize  a 
recovery  for  the  damage,  although  the  latter  was  suffered 
wholly  within  the  boundaries  of  one  Stat«.  Finally,  the 
fact  that  the  sale  was  not  so  connected  in  its  terms  with  the 
unlawful  combination  as  to  be  unlawful,  Connolly  v.  Union 
Sewer  Pipe  Co..  184  U.  S.  540,  in  no  way  contradicts  the 
proposition  that  the  motives  and  inducements  to  make  it 
were  so  affected  by  the  combination  as  to  constitute  a  wrong. 
In  most  cases  where  the  result  complained  of  as  springing 
from  a  tort  is  a  contract,  the  contract  is  lawful,  and  the  tort 
goes  only  to  the  motives  which  led  to  its  being  made,  as 
when  it  is  induced  by  duress  or  fraud. 

The  limitation  of  five  years  in  Kev.  Stat.  §  1047,  to  any 
"  suit  or  prosecution  for  any  penalty  or  forfeiture,  pecuniary 
or  otherwise,  accruing  under  the  laws  of  the  United  States," 
does  not  apply.  The  construction  of  the  phrase  "  suit  for  a 
penalty,"  and  the  reasons  for  that  construction  have  been 
stated  so  fully  by  this  court  that  it  is  not  necessary  to  repeat 
them.  Indeed  the  proposition  hardly  is  disputed  here. 
Huntington  v.  Attrill,  146  U.  S.  657,  668;  Brady  v.  Daly^  175 
U.  S.148,  155, 156. 

Thus  we  come  to  the  main  question  of  the  case,  namely, 
^ich  limitation  under  the  laws  of  Tennessee  is  applicable, 
the  matter  being  left  to  the  local  law  by  the  silence  of  the 
Statutes  of  the  United  States.  Rev.  Stat.  §  721 ;  Gamphell  v. 
Haverhill^  155  U.  S.  610.  The  material  provisions  of  the 
Tennessee  Code  are  as  follows:  By  Article  2769  (Shannon, 
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4466), all  civil  actions  are  to  be  commenced  within  the  periods 
prescribed,  with  immaterial  exceptions.  By  Article  2772 
(Shannon,  4469),  actions,  among  others,  "  for  statute  penal- 
ties, within  one  year  after  cause  of  action  accrued."  By  2773 
[398]  (Shannon,  4470),  "Actions  for  injuries  to  personal 
or  real  property;  actions  for  the  detention  or  conversion  of 
personal  property,  within  three  years  from  the  accruing  of 
the  cause  of  action."  By  2776  (Shannon,  4473,)'  certain 
actions  enumerated,  "  and  all  other  cases  not  expressly  pro- 
vided for,  within  ten  years  after  the  cause  of  action  accrued." 
The  Circuit  Court  of  Appeals  held  that  the  case  did  not  fall 
within  2772  or  2773,  but  only  within  2776,  and  therefore  was 
not  barred.  Although  the  decision  is  appealed  from,  as  this 
question  involves  the  construction  of  local  law  we  cannot  but 
attribute  weight  to  the  opinion  of  the  judge  who  rendered 
the  judgment,  in  view  of  his  experience  upon  the  Supreme 
Court  of  Tennessee.  And  although  doubts  were  raised  by 
the  argument,  we  have  come  to  agree  with  his  interpretation 
in  the  main. 

As  to  the  article  touching  actions  for  statute  penalties, 
notwithstanding  some  grounds  for  distinguishing  it  from 
Rev.  Sts.  §  1047,  which  were  pointed  out,  so  far  as  this  lia- 
bility under  the  laws  of  the  United  States  is  concerned  we 
must  adhere  to  the  construction  of  it  which  we  already  have 
adopted.  The  chief  argument  relied  upon  is  that  this  suit 
is  for  injury  to  personal  property,  and  so  within  Article 
2778.  It  was  pressed  upon  us  that  formerly  the  limitations 
addressed  themselves  to  forms  of  action,  that  actions  upon 
the  case,  such  as  this  would  have  been,  were  barred  in  three 
years,  following  St.  21  Jac.  1,  c.  21,  §  3,  and  that  when  a 
change  was  necessitated  by  the  doing  away  with  the  old 
forms  of  action,  it  is  not  to  be  supposed  that  the  change 
was  intended  to  affect  the  substance,  or  more  than  the  mode 
of  stating  the  time  allowed.  Of  course,  it  was  argued  also 
that  this  was  an  injury  to  property,  within  the  plain  meai^ 
ing  of  the  words.  But  we  are  satisfied,  on  the  whole,  and  in 
view  of  its  juxtaposition  with  detention  and  conversion,  that 
the  phrase  has  a  narrower  intent.  It  may  be  that  it  has 
a  somewhat  broader  scope  than  was  intimated  below,  and 
that  some  wrongs  are  within  it  besides  physical  damage 
to  tangible  property.    But  there  is  a  suflSciently  clear  dis- 
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tinction  between  injuries  to  property  [399]  and  "injured 
in  his  business  or  property,"  the  latter  being  the  language 
of  the  act  of  Congress.  A  man  is  injured  in  his  property 
when  his  property  is  diminished.  He  would  not  be  said  to 
have  suffered  an  injury  to  his  property  unless  the  harm  fell 
upon  some  object  more  definite  and  less  ideal  than  his  total 
wealth.  A  trade  mark,  or  a  trade  name,  or  a  title,  is  property, 
and  is  regarded  as  an  object  capable  of  injury  in  various 
ways.  But  when  a  man  is  made  poorer  by  an  extravagant 
bill  we  do  not  regard  his  wealth  as  a  unity,  or  the  tort,  if 
there  is  one,  as  directed  against  that  unity  as  an  object. 
We  do  not  go  behind  the  person  of  the  sufferer.  AVe  say 
that  he  has  been  defrauded  or  subjected  to  duress,  or  what- 
ever it  may  be,  and  stop  there.  It  was  urged  that  the  open- 
ing article  to  which  we  have  referred  expressed  an  inten- 
tion to  bar  all  civil  actions,  but  that  hardly  helps  the  construc- 
tion of  any  particular  article  following,  since  the  dragnet  at 
the  end,  2776,  catches  all  cases  not  "  expressly  provided  for. ' 
On  the  whole  case  we  agree  with  the  court  below. 

Judginent  affirmed. 
The  Chief  Justice  and  Mr.  Justice  Peckham  dissent. 


[315]  ANDERSON  ET  AL.  v.  SHAWNEE  COMPRESS 
CO.  ET  AL.« 

(Supreme  Court  of  Oklahoma.     Sept.  5,  1906.) 

[87  Paciflc  Reporter  315.] 

Corporations — Implied  Power  to  Lease. — Where  a  strictly  private 
corporation  finds  it  cannot  profitably  continue  operations,  and  such 
financial  exigencies  exist  as  render  such  action  necessary  or  appro- 
priate, it  may  lawfully  make  a  lease  of  its  entire  property  for  a  term 
of  years,  although  no  express  authority  to  lease  is  contained  in  the 
articles  of  incorporation.^ 

[Ed.  Note. — For  cases  in  point,  see  vol.  12  Cent.  Dig.  Corpora- 

fltions,  §  1774.] 
ONTRACTS — Public  Policy — Monopolies. — A  corporation,   known   as 
the  "Gulf  Compress  Company,"  was  organized  under  articles  of 
incorporation  which  stated  that  it  was  to  conduct  a  general  storage 

<»Afllrmed  by  the  Supreme  Court  of  the  United  States,  209  U.  S. 
423.     See  post,  page  357. 
^  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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and  compress  business.  Its  capital  stock,  originally  $25,000,  was 
increased  to  $1,000,000,  of  which  $600,000  was  in  the  form  of 
treasury  stock.  It  appeared  that  the  object  of  the  corporation  was 
to  gain  control  of  the  compress  business  in  the  cotton  producing 
area,  by  means  of  purchase  or  lease,  exacting  from  the  lessor  or 
vendor  in  every  case  a  contract  that  such  lessor  corporation  would 
not,  for  a  term  of  years,  engage  in  a  like  business  "witliin  fifty 
miles  of  any  compress  operated  by  the  **  lessee,  and  that  the  lessor's 
members,  "  individually  and  collectively  "  would  render  every  assist- 
ance "in  discouraging  unreasonable  and  unnecessary  competition." 
Heldf  that  such  corporation,  the  Gulf  Compress  Company,  so  con- 
ducted, is  unlawful  and  against  public  policy,  its  operation  tending 
to  the  unreasonable  restraint  of  trade,  the  prevention  of  competition, 
and  the  establishment  of  a  monopoly. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35,  Cent  Dig.  Monopolies, 
SS  10-14.1 
Samb — Vein  Lease. — ^And  where,  in  such  case,  a  corporation,  known 
as  the  "  Shawnee  Compress  Company,'*  formed  for  the  local  com- 
pression of  cotton,  undertakes,  because  of  the  exigencies  of  its  finan- 
cial situation,  to  lease  its  entire  property  to  said  Gulf  Compress 
Company  for  a  period  of  years,  and  in  such  lease,  to  agree  not  to 
engage  in  the  business  of  compression  of  cotton  within  fifty  miles 
of  any  plant  operated  by  the  Gulf  Company,  and  to  aid  such  Gulf 
Company  **  in  discouraging  unreasonable  and  unnecessary  compe- 
tition,** held,  that  the  execution  of  such  lease  will  be  perpetually 
enjoined,  or  if  executed,  the  contract  will  be  declared  an  unreason- 
able restraint  of  trade,  and  therefore  void  on  the  ground  of  public 
policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11,  Cent.  Dig.  Contracts^ 
SS  542-548.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie  County;  before 
Justice  B.  F.  Burwell. 

Action  by  Neil  P.  Anderson  and  others  against  the  Shaw- 
nee Compress  Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Reversed  and  remanded. 

This  action  was  commenced  on  May  2,  1905,  in  the  district . 
court  of  Pottawatomie  county,  Okl.,  by  the  plaintiffs  in  error 
against  the  defendants  in  error,  the  purpose  being  to  enjoin 
the  execution  of  a  certain  lease  contract  by  the  Shawnee 
Compress  Company,  its  officers  and  agents,  to  the  Gulf  Com- 
press Company,  defendants  in  error  herein.  In  the  absence 
10870*— S.  Doc.  111.  62-1,  vol  3 9 
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of  the  regular  district  judge  from  said  county,  the  probate 
judge  thereof  issued  a  restraining  order  as  against  the  de- 
fendants in  error  Beatty  and  Stubbs.  An  amended  petition 
was  filed  on  May  13, 1905,  to  which  a  demurrer  was  presented 
and  overruled.  Thereupon  defendants  below  filed  an  answer, 
which  contained  a  general  denial  coupled  with  certain 
admissions  and  explanatory  matter.  Plaintiffs  below  de- 
murred to  this  answer,  and  on  said  demurrer  being  over- 
ruled, filed  a  general  denial  as  reply.  In  order  that  a  proner 
understanding  may  be  had  of  the  issues  presented  by  the 
pleadings  to  the  court  below,  so  much  of  the  matters  set  up 
therein  as  are  essential  to  a  proper  consideration  of  the  ques- 
tions involved  in  this  appeal  is  given  here: 

From  the  amended  petition  it  appears  that  on  April  24, 
1905,  the  plaintiffs  in  error  together  owned  139  shares  of 
the  capital  stock  of  the  Shawnee  Compress  Company,  a  cor- 
poration organized  under  the  laws  of  Oklahoma  and  doing 
business  at  Shawnee,  Okl.,  capitalized  at  $50,000,  with  T.  F. 
Stubbs  as  president  and  W.  H.  Beatty  as  secretary;  and 
that  J.  M.  Aydelotte  was  president  of  said  company  for 
several  years  immediately  prior  to  said  date.  That  the  Gulf 
Compress  Company  is  a  corporation  existing  under  the  laws 
of  Alabama,  having  its  principal  office  and  place  of  businesj^ 
in  the  city  of  Memphis,  Tenn.,  with  C.  C.  Hanson  and  R.  E. 
L.  Martin,  as  president  and  secretary  thereof,  respectively. 
That  certain  action  was  attempted  to  be  taken  by  the  stock- 
holders of  the  Shawnee  Compress  Company,  looking  to  the 
leasing  of  the  entire  business,  good  will,  proj^erty,  franchise, 
etc.,  of  the  said  Shawnee  Company  to  the  Gulf  Company  for 
a  period  of  five  years,  at  a  stipulated  rental  of  $6,000  per 
year.  That  the  number  of  the  board  of  directors  of  the  said 
Shawnee  Compress  Company  was  attempted  to  be  reduced 
from  nine  to  three,  the  latter  consisting  of  Stubbs,  Beatty, 
and  F.  E.  Anderson.  That  on  the  2Gth  of  April,  1905,  said 
Stubbs  and  Beatty,  assuming  to  act  as  a  majority  of  the 
board  of  directors  of  said  Shawnee  Compress  Company,  pre- 
tended to  hold  a  meeting,  and  thereat  to  pass  a  certain  reso- 
lution authorizing  themselves,  as  president  and  secretary, 
respectively,  of  such  company,  to  execute  the  aforementioned 
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lease  contract  to  the  Gulf  Compress  Company,  and  did  on 
said  date,  attempt  to  execute  a  written  lease  to  the  said  Gulf 
Company,  on  behalf  of  said  Shawnee  Compress  Company, 
for  the  said  period  of  five  years  at  the  stipulated  rental  of 
$6,000  per  annum.  That  said  F.  E.  Anderson,  a  minority 
stockholder,  protested  and  objected  to  all  such  actions  of 
said  Beatty  and  Stubbs.  That  no  exigencies  existed  requir- 
ing the  negotiation  of  such  lease,  and  that  the  intention  of 
the  Gulf  Compress  Company,  in  procuring  said  lease,  was 
to  secure  a  monopoly  of  the  compress  business,  and  to  restrict 
competition  between  the  compresses  already  operated  by  said 
company  and  the  com-  [316]  press  previously  owned  and 
operated  by  the  Shawnee  Compress  Company,  and  is  there- 
fore void,  as  being  contrary  to  public  policy,  and  in  undue 
restraint  of  trade.  Other  allegations  are  made,  attacking  the 
legality  of  the  proceedings  of  the  board  of  directors  in  and 
about  the  execution  of  the  alleged  lease  contract,  and  such 
acts  are  characterized  as  ultra  vires,  and  void,  as  against  the 
rights  of  plaintiff  in  error,  minority  stockholders  of  the  said 
Shawnee  Compress  Company.  The  prayer  was  that  the 
contract  be  declared  void,  and  that  said  Stubbs  and  Beatty 
be  enjoined  from  assuming  to  act  as  president  and  secretary 
respectively  of  said  company,  and  that  said  company  or  its 
officers  take  no  further  proceedings  looking  to  the  execution 
of  the  said  lease.  Following  a  general  denial,  the  matters 
alleged  in  the  answer  essential  to  the  questions  here  are,  first, 
as  to  the  legality  of  the  proceedings  of  the  stockholders,  and 
second,  that  the  execution  of  said  lease  was  rendered  neces- 
sary and  right  by  the  exigencies  of  the  financial  situation 
of  said  Shawnee  Compress  Company.  To  this  answer, 
plaintiffs  below  filed  a  demurrer,  which  was  overruled.  They 
then  filed  a  general  denial  by  way  of  reply.  The  action  was 
tried  to  the  court,  and  resulted,  on  September  20,  1905,  in 
judgment  for  defendants  below,  dissolving  the  temporary 
injunction,  dismissing  plaintiffs'  amended  petition,  and 
taxing  the  costs  of  said  action  to  plaintiffs.  Motion  for  new 
trial  was  filed  and  overruled,  and  this  proceeding  in  error 
was  thereupon  commenced,  to  review  the  action  of  the  court 
below. 
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The  lease,  the  execution  of  which  is  sought  to  be  enjoined, 
denominated  the  Shawnee  Compress  Company  as  the  **  Land- 
lord," and  the  Gulf  Compress  Company  as  the  "  Tenant." 
After  making  provision  for  the  leasing  of  all  the  personalty 
belonging  to  said  Shawnee  Company,  specifying  the  period 
to  be  five  years,  the  rental  $6,000  per  annum,  and  covering 
various  other  items,  such  as  repairs,  damage  by  fire,  flood, 
etc,  providing  for  the  itemizing  of  the  leased  property,  etc., 
the  contract  contains  the  following  language:  "(6)  The 
landlord  shall  not,  during  the  term  of  this  lease,  without  the 
consent  of  the  tenant,  directly  or  indirectly  engage  in  the 
compression  of  cotton  within  fifty  miles  of  any  plant  oper- 
ated by  the  tenant.  ♦  ♦  *  (lo)  The  landlord  agrees  and 
pledges  the  tenant  its  good  will,  moral  and  real  support,  and 
that  it,  individually  and  collectively,  will  render  the  tenant 
every  assistance  in  discouraging  unreasonable  and  unneces- 
sary competition.  ♦  ♦  ♦  The  tenant  further  agrees  to 
in  no  way  use  its  other  compresses  to  the  detriment  of  the 
Shawnee  Compress  during  the  term  of  this  lease."  It  fur- 
ther appears  from  the  evidence  at  the  trial  that  C.  C.  Han- 
son is  the  president  of  both  the  Atlanta  Compress  Company 
and  the  Gulf  Compress  Company,  being  a  stockholder  in 
each,  and  is  the  one  who  negotiated  the  lease  in  question. 
That  the  Atlanta  Compress  Company  operates  in  the  states 
of  Alabama,  Georgia,  and  Florida,  and  was  organized  and 
is  owned  and  controlled  solely  by  the  carriers  for  their  bene- 
fit That  the  board  of  directors  and  stockholders  of  said 
corporation  are  composed  entirely  of  railroad  officials.  That 
the  Atlanta  Company  controls  the  operation  of  25  plants. 
That  the  Gulf  Compress  Company  is  a  close  corporation, 
chartered  in  Mobile,  Ala.,  and  operating  in  the  states  of 
Alabama,  Mississippi,  Tennessee,  Louisiana,  Arkansas,  In- 
dian Territory,  and  Oklahoma,  and  controlling  the  operation 
of  27  compresses  in  those  states,  located  at  various  points 
therein.  That  none  of  the  Gulf  Company's  plants  and  the 
Atlanta  Company's  compresses  are  operated  at  the  same 
points.  It  is  further  disclosed  by  the  evidence  that  the  capi- 
tal stock  of  the  Gulf  Company,  as  originally  incorporated, 
was  $26,000,  but  that  it  has,  within  the  past  year,  been  in- 
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creased  to  $1,000,000,  of  whick  $600,000  is  treasury  stock. 
That  its  field  of  operation  has  been  rapidly  extended  from 
Alabama  to  all  the  cotton  growing  territory;  that  it  is  at 
the  present  time  engaged  in  the  purchase  or  leasing  of  com- 
presses at  various  points,  and  as  testified  to  by  its  president, 
is  "  prepared  to  buy  or  lease,  whichever  proposition  suits  us 
best."  It  appears  from  the  evidence  that  the  negotiations 
conducted  by  Mr.  Hanson  with  Stubbs  and  Beatty  for  the 
lease  of  the  Shawnee  plant  was  in  pursuance  of  an  effort  to 
avoid,  "  directly  or  indirectly,  the  possibility,  if  not  proba- 
bility, of  unnecessary  and  unreasonable  competition."  It 
is  further  disclosed  by  the  testimony  that  the  carrier  pays 
for  the  compression  of  cotton,  incorporating  the  cost  thereof 
in  its  tariff.  That  tariffs  for  the  hauling  of  cotton  are  estab- 
lished by  the  railroads  as  well  as  hauling  districts  or  terri- 
tories, within  which  the  haul  of  cotton  must  be  one  way,  or 
otherwise  the  higher  rate,  denominated  the  terminal  rate, 
applies,  rendering  it  unprofitable  to  ship  to  other  than  the 
established  point  in  the  hauling  district.  Other  facts  mate- 
rial to  the  propositions  urged  by  counsel,  disclosed  by  the 
evidence  and  other  proceedings,  will  be  stated  in  connection 
with  the  argument  on  the  propositions  they  concern. 

Shartel^  Keaton  and  WelU^  for  plaintiffs  in  error.  Blake- 
ney  and  Moxey  and  Woods^  Basham  and  Biggers,  for  de- 
defendants  in  error. 

Pancoast,  J.  (after  stating  the  facts).  The  first  error 
assigned  is  that  the  court  below  erred  in  not  deciding  that  it 
was  beyond  the  scope  of  the  legal  powers  of  the  said  Shaw- 
nee Compress  Company  to  execute  the  lease  contract  in 
question.  We  find  no  express  authority  to  lease  set  out  in 
articles  of  incorporation,  but  we  are  nevertheless  of  the 
opinion  the  weight  of  authority  is  that  when  a  strictly  pri- 
vate corporation  finds  it  cannot  profitably  continue  operations, 
it  may  lawfully  make  a  lease  of  its  entire  prop-  [317]  erty 
for  a  term  of  years.  Plant  v.  Macon  Oil  Co.  (Ga.)  30  S.  E. 
567;  Morisette  v.  Howard^  62  Kan.  413,  63  Pac  756;  10  Cyc. 
1188;  PhiUip  v.  Aurora  Lodge  No.  104,  87  Ind.  605;  Nye  v. 
Storery  168  Mass.  53,  46  N.  E.  402;  Ardesco  OU  Co.  v.  North 
Am.  Oil  Oc^  66  Pa.  876.    It  is,  however,  only  when  such  exi- 
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gencies  exist  as  necessitate  or  render  appropriate  such  or 
similar  action  that  this  right  can  be  exercised.  The  question, 
therefore,  of  the  power  of  a  private  corporation  to  lease  its 
entire  property  for  a  term  of  years,  resolves  itself  to  consider- 
ation of  the  financial  exigencies  of  the  company  concerned,  as 
indicated  by  the  evidence;  and  while  no  special  finding  of 
fact  is  made  in  that  regard  in  the  case  at  bar  by  the  trial 
court,  yet  this  feature  must  necessarily  have  been  considered, 
in  the  light  of  the  evidence  introduced  at  the  trial,  and  the 
judgment  based  thereon.  We  find  ample  authority  in  the 
record  for  the  action  of  the  court  below  in  this  respect,  and 
following  the  rule  so  often  reiterated  that  it  is  unnecessary  to 
cite  authorities  to  sustain  it,  we  must  hold  that  where  the 
record  contains  some  evidence  to  support  the  finding  of  the 
trial  court,  the  judgment  will  not  be  disturbed  in  this  court 
on  appeal. 

The  second  proposition  contended  for,  however,  involves 
the  consideration  of  another  and  far  more  important  ques- 
tion, which  it  becomes  the  imperative  duty  of  this  court  to 
pass  upon.  Does  the  contract,  or  so  much  thereof  as  is  set  out 
above,  tend  to  the  unlawful  restriction  of  competition  in  the 
business  it  concerns,  and  thereby  furnish  an  illegal  monopoly 
of  said  business  in  the  cotton  growing  communities,  and  this, 
in  contemplation  of  the  character  of  the  transactions  out  of 
which  the  contract  grew,  the  plan  and  mode  of  operation  of 
the  business  of  the  purchasing  or  leasing  company,  and  the 
objects  or  results  accomplished,  if  not  in  fact  intended  or 
sought  to  be  brought  about?  AVhen  a  contract  is  brought 
before  us  for  construction  and  adjudication,  its  validity  is 
necessarily  involved,  and  is  usually  the  first  point  to  which 
the  attention  of  the  court  is  challenged  by  counsel.  In  con- 
struing the  instrument  here,  as  well  said  by  Mr.  Justice 
Bradley,  in  Oregon  Stemn  Navigation  Company  v.  Winsor. 
20  Wall.  (U.  S.)  64-68,  22  L.  Ed.  315,  it  must  be  "judged 
according  to  the  circumstances,  and  can  only  be  rightly 
judged  when  the  reasons  and  grounds  of  the  rule  of  construc- 
tion of  such  contracts  are  carefully  considered."  The  public 
welfare  is  the  first  consideration  to  which  the  courts  will 
look,  and  then  the  question  of  whether  the  restraint  upon  the 
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one  party  is  or  is  not  greater  than  the  protection  of  the  other 
requires.  It  is  now  the  general  holding  that  when  one 
engaged  in  any  business  or  occupation  sells  out  his  stock  in 
trade  and  good  will,  he  may  make  a  valid  contract  with  the 
purchaser  binding  himself  not  to  engage  in  the  same  business 
in  the  same  place  for  a  time  named,  and  this  is  about  as  far  as 
contracts  in  restraint  of  trade  have  been  upheld  by  the  court 
in  this  country  or  in  England.  But  when,  by  the  principal 
operation  of  any  contract,  it  encroaches  upon  the  rights  5f  the 
public  and  transgresses  the  liberty  of  free  competition,  con- 
sideration then  for  the  public  welfare  and  for  society  becomes 
paramount,  and  must  predominate  over  any  individual  right 
to  contract.  It  is  immaterial  in  determining  the  legality  of 
such  contracts  whether  or  not  it  was  entered  into  with  any 
evil  intent,  but  the  material  consideration  is  its  injurious 
tendency,  and  the  power  thereby  given  to  control  prices. 
Nor,  in  order  to  vitiate  a  contract,  is  it  essential  that  its  result 
should  be  a  complete  monopoly.  It  is  sufficient  if  it  really 
tends  to  that  end,  and  to  deprive  the  public  of  the  advantages 
derived  from  free  competition. 

No  one  can  read  the  contract  in  the  case  at  bar,  and  fail  to 
discover  that  considerations  of  public  policy  are  largely 
involved.  The  intention  of  the  agreement  is  to  aid  in  secur- 
ing the  objects  sought  to  be  attained  in  the  formation  and 
organization  of  the  Gulf  Compress  Company  and  its  allied 
corporation,  the  Atlanta  Compress  Company;  and  that  this 
object  is  to  prevent  competition  in  the  compression  of  cotton 
throughout  the  cotton  producing  states  cannot  reasonably  be 
doubted.  Circumstances  so  strong  that  it  is  impossible  not  to 
give  this  interpretation  to  them  point  unerringly  to  this  con- 
clusion. It  crops  out  time  and  again  both  in  the  language 
used  during  the  negotiations  for  the  lease  of  the  Shawnee 
Compress  Company's  plant  and  in  the  contract  itself,  and  in 
the  testimony  introduced  on  the  trial  below.  True,  the  lan- 
guage is  guarded,  the  parties  ai-e  circumspect;  it  is  only 
sought  to  "  discourage  unnecessary  and  unreasonable  compe- 
tition," but  such  language  is  to  be  taken  and  construed  in  the 
light  of  the  actions  of  the  parties,  and  in  view  of  the  attend- 
ant circumstances.    The  Gulf  Compress  Company  is  in  the 
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business  of  compressing  cotton  for  hire.  Its  field  of  oper- 
ation is  as  broad  as  language  can  make  it.  Its  capital  is 
$1,000,000,  of  which  six-tenths  or  $600,000  remains  in  the 
treasury  in  the  shape  of  treasury  stock,  the  form  most  con- 
venient, most  immediately  available  for  instant  application. 
Its  capital  has  within  the  past  18  months  been  increased  from 
$25,000,  to  an  amount  sufficient  to  buy  or  otherwise  absorb 
almost  all,  if  not  the  entire  business  of  cotton  compression 
conducted  in  the  United  States.  It,  with  the  Atlanta  Com- 
pany now  controls  the  operation  of  62  compresses,  out  of 
which  it  owns  but  6,  holding  the  remainder  by  lease  contracts, 
as  testified  to  by  the  president  of  both  companies,  similar  to 
that  under  consideration  here.  The  officers  of  neither  of 
these  companies  have  seen  fit  to  declare  a  single  dividend 
since  their  incorporation,  but  the  surplus  earnings  of  both 
companies  are  held  in  the  corporation  vaults,  for  the  very 
purpose,  as  we  may  well  infer  from  the  surrounding  circum- 
stances, of  [318]  increasing  its  holdings  of  such  properties 
imder  like  contracts,  in  furtherance  of  a  general  policy  to 
absorb  the  entire  business  of  compression  of  this  commodity. 
The  real,  the  veritable  purpose  actuating  the  officers  of  the 
Gulf  Compress  Company,  as  disclosed  by  its  plan  of  organi- 
zation and  mode  of  operation,  and  as  manifested  by  the  cir- 
cumstances surrounding  the  conduct  of  its  business  and  the 
results  of  its  management  by  them,  is,  beyond  reasonable 
question,  to  place  within  their  power  the  control  of  the  com- 
press industry,  by  purchasing  or  leasing  those  plants  which 
are  advantageously  located  in  each  of  the  hauling  districts  or 
territories  established  by  the  carriers  in  their  cotton  tariffs. 
Within  certain  boundaries,  the  haul  must  be  one  certain  way, 
and  when  the  Gulf  Company  seizes  the  strategic  point,  under 
its  leases,  competition  within  that  district  is  annihilated.  If 
it  be  true,  as  declared  upon  the  witness  stand  by  its  president, 
that  such  is  not  the  purpose  of  this  organization,  then  the 
intention  of  its  officers,  as  evinced  in  the  declarations  which 
fall  from  their  lips,  is  at  wide  variance  from  the  purposes 
evidenced  by  the  results  they  have  brought  about  Nowhere 
by  the  terms  of  the  contract  we  are  construing  is  the  Gulf 
Compress  Company  obligated  to  continue  the  Shawnee  plant 
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in  operation  as  an  active  factor  in  the  cotton  compress  busi- 
ness. Its  machinery  might  lie  idle,  its  industry  cease,  for  all 
the  contract  obligates  them  to  the  contrary.  The  territory 
within  which  the  restriction  on  the  Shawnee  Company  is  to 
operate  is  practically  unlimited.  True,  the  agreement  is  that 
it  "  shall  not  directly  or  indirectly  engage  in  the  compression 
of  cotton  within  fifty  miles  of  any  plant  operated  by  the  Ten- 
ant," but,  under  this  clause,  the  Gulf  Company  may  establish 
a  compress  at  any  competitive  point  it  pleases,  and  thereby 
wholly  extinguish  competition  through  those  companies 
bound  by  its  leases;  and  if  with  a  few,  why  not  with  all,  until 
the  logical  outcome  is  the  establishment  of  a  monopoly  of 
that  business  throughout  the  cotton  producing  area,  the  clos- 
ing of  every  avenue  to  competition,  under  leases  identical 
with  that  under  consideration  here. 

The  cases  cited  by  counsel  for  the  defendants  in  error  do 
not  sustain  the  doctrine  contended  for  by  them.  This  case 
does  not  fall  within  that  class  of  cases  where  contracts  have 
been  upheld,  though  the  parties,  by  the  contract,  were  re- 
strained from  carrying  on  the  same  business  for  a  particular 
length  of  time  and  within  a  designated  territory,  but  is  one 
of  that  class  which  depend  for  their  validity  upon  the  situa- 
tion of  the  parties,  the  nature  of  the  business,  the  interests 
touched  by  the  restrictions,  and  the  effect  of  the  contract 
upon  the  rights  and  welfare  of  the  public.  Tested  by  the 
general  principles  applicable  to  contracts  of  this  character, 
this  agreement  is  far  more  extensive  in  its  outlook,  and  more 
onerous  in  its  intent  than  is  necessary  to  afford  a  fair  protec- 
tion to  the  lessee.  And  tested  by  the  same  principles,  be- 
cause of  the  considerations  hereinbefore  mentioned,  it  is 
equally  clear  that  the  obligation  is  in  general  restraint  of 
trade,  opposed  to  public  policy,  and  pursued  to  its  logical 
outcome,  tends  necessarily  to  the  establishment  of  a  monop- 
oly, and  is  therefore,  to  that  extent,  void. 

We  have  examined  numerous  decisions  in  the  investigation 
of  this  subject,  and  believe  that  the  conclusion  we  have 
reached  is  the  one  most  closely  following  the  trend  of  modem 
authority,  and  in  entire  accord  with  the  latest  judicial  expres- 
sioDB  and  enunciations  of  the  principles  governing  such  con- 
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tracts.  In  our  judgmentj  not  only  is  the  enterprise  in  which 
the  Gulf  Compress  Company  is  engaged  an  unlawful  one,  as 
now  conducted,  but  the  contract  in  question  in  this  case, 
being  made  to  further  its  objects  and  purposes,  is  void  on 
the  ground  that  is  in  unreasonable  restraint  of  trade,  and 
against  public  policy.  Some  of  the  cases  which  construe  con- 
tracts of  similar  character  are:  Field  Cordage  Co,  v.  Nafl 
Cordage  Co,^  6  Ohio  Cir.  Ct.  R.  615 ;  Richardson  v.  Buhl  et  al. 
(Mich.)  43  N.  W.  1102,  6  L.  R.  A.  457;  Rakestraw  v.  Lanier 
(Ga.)  30  S.  E.  735,  69  Am.  St.  Rep.  154;  Lawrence  v.  Kid- 
der, 10  Barb.  (X.  Y.)  ^^l-,  Alt  hen  v.  Vreeland  (N.  J.  Ch.)  36 
Atl.  479 ;  Consumers  Oil  Co,  v.  Nunnemaker,  142  Ind.  560,  41 
N.  E.  1048,  51  Am.  St.  Rep.  193 ;  Bingham  v.  Maigne,  52  N. 
Y.  Super.  Ct.  90;  Thomas  v.  Adm'r  of  Wm,  Miles,  Deed,  3 
Ohio  St.  275 ;  Western  Wooden  Ware  Ass'^n  v.  Starkey  et  al,, 
(Mich.)  47  N.  W.  60i,  11  L.  R.  A.  503,  22  Am.  St.  Rep.  686: 
Small  V.  Minn,  Electro  Matrix  Co,  et  al,  (Minn.)  47  N.  W. 
797;  Dodge  Stationery  Co.  v.  Dodge  (Cal.)  78  Pac.  879; 
Roberts  v.  Lomont,  102  N.  W.  (Neb.)  770;  Evans  v.  Am, 
Strawhoard  Co,,  114  111.  App.  450;  Texas  Standard  Cotton 
Oil  Co.  V.  Adoue,  19  S.  W.  (Tex.  Sup.)  274, 15  L.  R.  A.  598, 
29  Am.  St.  Rep.  690,  and  many  others.  In  the  case  of  Field 
Cordage  Co,  v.  Nafl  Cordage  co,,  supra,  a  lease  for  a  term 
of  years  was  made  by  a  manufacturing  company  of  the  ma- 
chinery in  the  mill  of  another  like  company,  together  wnth 
the  latter's  good  will,  but  the  lease  failed  ko  make  provision 
for  the  operation  of  the  mill  w^here  situated,  and  such  lease 
was  held  void  as  in  restraint  of  trade  The  case  of  Richard- 
son V.  Buhl  et  al,,  above  cited,  involved  the  consideration  of  a 
contract  for  the  purchase  of  the  entire  property  of  a  manu- 
facturer of  matches,  it  being  the  policy  of  the  purchasing 
company  to  exact  from  every  seller  a  bond  that  such  manu- 
facturer would  not  for  a  term  of  years  engage  in  or  aid  any 
one  else  in  the  manufacture  of  matches,  "  in  any  place  where 
such  action  might  conflict  with  the  interests  or  diminish  the 
sales,  or  lessen  the  profits  of  the  purchasing  corporation," 
and  in  an  exhaustive  opinion,  Sherwood,  C.  J.,  held  that 
such  contract  was  "  unlawful  and  against  public  policy,  the 
object  being  [319]  to  prevent  competition  and  control  the 
price  of  an  article  of  necessity."    The  contract  construed  in 
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the  case  of  Thomas  v.  Adm^r  of  Wm.  Milea^  supra^  was  simi- 
lar in  its  provisions  to  the  one  at  bar,  the  seller  binding  him- 
self "  not  to  enter  into  nor  be  concerned  in  the  kind  of  busi- 
ness which  has  hertofore  been  conducted  or  carried  on  by  the 
said  firm,  or  any  branch  thereof,  within  the  city  of  Cincin- 
nati and  shall  not  in  any  way  interfere  with  any  agency 
established  by  said  firm,  whether  such  agencies  shall  be  lo- 
cated in  Cincinnati  or  elsewhere,"  and  upon  appeal  such 
contract  was  held  to  be  "clearly  opposed  to  public  policy 
and  therefore  void."  Again  in  the  case  of  Dodge  Stationery 
Co.  V.  Dodge^  supra^  under  a  statute  almost  identical  with 
ours,  excepting  from  the  general  operation  of  the  law  as  to 
contracts  in  restraint  of  trade  those  concerning  the  selling  of 
good  will  of  the  business,  it  was  held  that  a  contract  by  a 
vendor  of  stock  in  a  corporation,  binding  him  not  to  engage 
in  the  line  of  business  conducted  by  the  corporation,  is  void. 
And  that  occurs  in  the  case  at  bar,  since  by  the  terms  of  the 
contract,  the  Shawnee  Compress  Company,  and  its  officers 
"  individually  and  collectively  "  bound  the.nselves  not  to  en- 
gage in  the  compress  business  in  a  territory  practically  un- 
limited. See,  also,  Santa  Clara  VaL  M.  c&  L,  Co,  v.  Uayes^ 
76  Cal.  387,  18  Pac.  391,  9  Am.  St.  Rep.  211;  Pacifc  Factor 
Co.  V.  Adler,  90  Cal.  110,  27  Pac.  36,  25  Am.  St.  Rep.  102; 
Crajt  V.  McConoughy,  79  111.  346,  22  Am.  Rep.  171 ;  Clancy 
V.  Onondaga  Fine  Salt  Co.,  62  Barb.  (N.  Y.)  395;  Amot  v. 
Pittson,  etc.,  Coal  Co.,  68  N.  Y.  558,  23  Am.  Rep.  190;  Cen- 
tral Ohio  Salt  Co.  V.  Gvthin,  35  Ohio  St.  666;  Shute  v. 
Heath,  42  S.  E.  (N.  C.)  704;  Slaughter  v.  Coal,  etc.,  Co,,  47 
S.  E.  247,  65  L.  R.  A.  342, 104  Am.  St.  Rep.  1013. 

In  view  of  the  evidence  in  the  record  before  us,  we  can  not 
judicially  determine  that  any  portion  of  the  lease  contract 
involved  in  the  case  at  bar  would  unquestionably  have  been 
entered  into,  regardless  of  the  two  provisions  hereinbefore 
quoted,  and  herein  held  unlawful;  hence,  the  entire  contract 
must  fall.  Western  Wooden  Ware  Ass'^n  v.  Starkey  et  al. 
(Mich.)  47  N.  W.  604, 11  L.  R.  A.  503,  22  Am.  St.  Rep.  686; 
Bishop  V.  Palmer,  16  N.  E.  (Mass.)  299,  4  Am.  St.  Rep.  339; 
Wilson's  Ann.  Sts.  §  767.  In  view,  then,  of  the  evident  pur- 
poses of  the  leasing  company,  as  indicated  by  its  plan  of 
organization,  its  abundant  available  treasury  stock,  its  con- 
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trol,  together  with  the  Atlanta  Company,  of  52  compresses 
scattered  at  various  points  over  the  Southern  states,  the  area 
affected,  the  imlimited  operation  of  the  restraining  clause, 
the  general  situation  and  the  interests  concerned,  considera- 
tions of  public  welfare  and  regard  for  the  public  interests  in 
the  communities  affected,  require  us  to  hold  that  this  lease 
is  wider  in  scope  and  more  restrictive  in  operation  than  nec- 
essary for  the  proper  protection  of  the  Gulf  Compress  Com- 
pany in  its  lease,  and  being  executed  in  furtherance  of  a 
monopolistic  design  inimical  to  the  best  interests  of  the  pub- 
lic is  in  unreasonable  restraint  of  trade,  and  therefore  void. 

In  view  of  the  conclusion  we  have  reached  upon  the  second 
assignment  of  error,  discussion  of  the  remaining  questions 
urged  would  serve  no  good  purpose. 

For  the  reasons  above  given,  the  judgment  of  the  trial 
court  is  reversed,  and  this  cause  is  hereby  remanded  to  the 
district  court  of  Pottawatomie  county,  with  instructions  for 
that  court  to  render  judgment  in  favor  of  the  plaintiffs  below 
in  conformity  with  this  opinion  and  the  prayer  of  their 
amended  petition. 

BuRWELL,  J.,  who  tried  the  case  below,  not  sitting.  All 
other  justices  concurring 


[819]  R.  J.  REYNOLDS  TOBACCO  CO.  v,   ALLEN 
BROS.  TOBACCO  CO. 

(arcuit  Court,  W.  D.  Virgluia.    March  20.  1907.) 

[161  Fed.  Rep.  819.] 

Trade-Marks  and  Trade-Names— Suit  for  Unfair  Competition — Db- 
FEN8E8. — The  claim  that  a  conveyance  by  one  manufacturing  cor- 
poration to  another  of  all  Its  projierty,  Including  Its  trade-marks, 
trade-names,  brands,  and  labels,  contains  a  provision  in  violation 
of  the  Anti-Trust  Law  of  the  United  States,  is  not  available  as  a 
defense  by  another  manufacturer  when  sued  for  infringement  or 
unfair  competition  in  respect  to  a  trade-mark,  brand,  or  label, 
where  it  is  shown  that  the  same  has  been  contln-  [820]  uously  used 
by  the  grantee  as  its  own,  since  a  time  prior  to  the  commencement 
of  the  alleged  infringement  or  unfair  Imitation.* 

[Ed.  Note. — Unfair  competition,  see  notes  to  Bcheuer  t.  Muller, 
20  C.  C.  A.  165 ;  Lare  et  al.  t.  Earper  d  Bro$^  80  a  a  A.  STtt.] 

•  Syllabus  copyrighted*  1008,  by  West  Publishing  Ck>. 
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Same — Unfaib  CJompetition — Simuiation  of  Dbess. — Complainant 
and  its  predecessors  in  business  from  about  1880  made  and  sold  a 
brand  of  plug  tobacco  known  as  "  Schnapps,"  and  in  1894  com- 
menced placing  upon  the  plugs  tin  tags  of  rhomboid  shape,  and 
having  a  dark  background  with  the  word  "  Schnapps "  thereon  in 
red  letters  slanting  backward,  which  tag,  as  shown  by  the  evidence, 
was  novel  and  distinctive.  During  the  following  12  years  nearly 
800,000,000  of  such  tags  were  used,  and  also  several  millions  of 
advertisements,  hangers,  etc.,  were  sent  out  haviug  thereon  pictures 
of  such  tag  which  came  to  be  known  throughout  the  Southern 
states  as  the  distinctive  mark  of  the  Schnapps  brand.  Many  of  the 
retail  customers  were  unable  to  read,  but  identified  complainant's 
tobacco  entirely  by  the  tag,  and  the  size  and  shape  of  the  plug 
Later  defendant  put  upon  the  market  a  cheaper  grade  of  tobacco 
in  plugs  of  the  same  size  and  shape,  and  with  tags  thereon  of  the 
same  size,  shape,  style,  and  colors ;  the  only  difference  being  in  the 
name  which  was  **  Traveller "  Instead  of  "  Schnapps,"  which  dif- 
ference could  not  be  distinguished  at  a  short  distance.  The  evi- 
dence showed  that  the  simulation  was  intended  to,  and  did  in  fact, 
deceive  customers  who  intended  to  buy  complainant's  product 
Held,  that  such  simulation  constituted  unfair  competition  and  en- 
titled complainant  to  an  Injunction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks 
and  Trade-Names,  §  81.] 

In  Equity. 

Frank  F,  Reed^  for  complainant. 

Gashie  and  Coleman^  for  defendant. 

Prttchard,  Circuit  Judge. 

This  suit  was  instituted  in  March,  1906,  and  seeks  to  enjoin 
the  defendant  from  unfair  and  fraudulent  competition. 
Both  the  complainant  and  defendant  are  engaged  in  the  busi- 
ness of  manufacturing  smoking  and  chewing  tobacco,  the 
complainant  at  Winston-Salem,  N.  G.,  and  the  defendant  at 
Lynchburg,  Va.  C!omplainant  is  a  corporation  created  under 
the  laws  of  New  Jersey,  and  the  defendant  is  a  Virginia  cor- 
poration. The  sum  or  value  in  controversy  exceeds  $2,000, 
exclusive  of  cost  and  interest.  In  1880  Richard  J.  Reynolds, 
then  a  manufacturer  of  plug  tobacco,  originated  a  formula 
or  recipe,  selected  the  name  "  Schnapps  "  as  the  trade-mark 
or  trade-name  for  the  product,  and  placed  his  article  upon 
the  market  under  that  style.    R.  J.  Reynolds  was  succeeded 
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in  business  in  1888  by  R.  J.  Reynolds  &  Co.,  a  copartnership, 
composed  of  R.  J.  Reynolds,  William  N.  Reynolds,  and 
Henry  Roan.  In  1890  the  copartnership  was  converted  into 
the  R.  J.  Reynolds  Tobacco  Company  of  North  Carolina,  and 
this  company,  in  1899,  sold  out  to,  and  was  succeeded  by,  the 
R.  J.  Reynolds  Tobacco  Company  of  New  Jersey,  the  com- 
plainant. The  copartnership  and  corporations  in  each  in- 
stance acquired  the  plant,  assets,  property,  good  will,  trade- 
names, trade-marks,  trade-dress,  recipes,  and  trade-rights  of 
the  predecessor,  announced  succession,  preserved  the 
Schnapps  formula  as  a  trade-secret,  and  continued  the  manu- 
facture of  the  brand  at  the  same  place,  and  in  substantially 
the  same  way  under  the  general  conduct  and  supervision  of 
the  originator  of  both  the  business  and  [821]  brand.  Prior 
to  1894,  Schnapps  had  been  marketed  with  the  tag  in  various 
designs.  In  that  year  a  new  and  theretofore  unused  style  of 
tag  was  gotten  up,  and  from  that  date  employed  for  the  tag, 
consisting  of  a  narrow  tin  rhomboid,. exhibiting  a  dark  brown 
or  black  background  with  the  word  "  Schnapps  "  imprinted 
thereon  in  red  back-slanting  letters.  Two  or  three  such  tags, 
one  for  each  cut,  are  placed  upon  each  plug,  and  are  the  only 
badges  or  marks  of  origin  or  identification  attached  to  the 
tobacco  and  accompanying  it,  usually  seen  by  the  consumer. 
The  plugs  with  the  tags  attached  are  packed  in  the  usual  way 
in  boxes  or  caddies  which  bear  the  name  and  address  of  the 
maker,  and  an  enlarged  reproduction  of  the  tag  upon  the 
sides  and  ends.  In  retail  stores,  where  the  tobacco  is  sold  to 
users,  the  caddies  are  usually  unheaded  and  placed  in  show 
cases  or  rear  shelves  where  but  little  of  the  letter  press 
thereon  is  visible,  but  where  the  general  appearance  of  the 
tag  can  be  seen ;  and  from  such  caddies  the  retailer  passes  out 
the  plugs  or  cuts  to  the  buyer.  The  market  for  this  brand 
embraces  the  Southern  states.  The  brand  has  been,  especially 
since  1894,  extensively  advertised  by  signs,  hangers,  posters, 
and  circulars,  which  usually  have  reproduced  on  an  enlarged 
scale  the  peculiar  identifying  tag.  About  $1,000,000  have 
been  expended  in  advertising  the  brand  of  tobacco  called 
'  Schnapps."  The  sales  have  reached  11,500,000  pounds 
annually.     The  consumers   are  largely  colored   and  white 
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people  unable  to  read.  The  tag  is  thoroughly  associated  with 
and  in  the  minds  of  users,  and  identifies  the  product  of  com- 
plainant, directly  or  indirectly,  by  signifying  the  thing  de- 
sired. Beginning  in  1902,  after  defendant's  infringement 
started,  indented  letters  were  used  for  the  Schnapps  tag,  and 
to  some  extent  advertised  as  identifying  the  genuine  product. 
Six  years  after  Schnapps  was  well  established  and  known, 
and  the  peculiar  features  of  the  tag  associated  and  identified 
with,  and  relied  upon  as  a  badge  of  origin,  defendant,  a 
rival  plvg  tobacco  manufacturer,  with  knowledge  of  the  facts 
relative  to  Schnapps  came  upon  the  market  with  a  new  brand 
styled  "  Traveller,"  and  employed  a  tag  of  same  dimension, 
shape,  and  color,  and  the  word  "  Traveller  "  inscribed  thereon 
in  red  back-slanting  letters.  The  plugs  of  tobacco  are  identi- 
cal in  shape,  size,  color,  and  weight  with  complainant's ;  have 
the  tag  affixed  in  the  same  places  and  numbers,  and  are 
packed  in  boxes  and  caddies  of  the  same  sizes.  The  shapes, 
sizes,  and  colors  of  plugs,  number  of  cuts,  and  places  of  tags, 
method  of  packing,  and  sizes  and  shapes  of  boxes,  are  com- 
mon to  the  trade.  Traveller  tobacco  is  inferior  in  quality,  is 
sold  to  the  trade  for  a  less  price  than  the  brand  of  complain- 
ant known  and  designated  as  "  Schnapps,"  and  sold  to  the 
consumer  for  the  same  prices,  and  is  not  advertised  to  any  ex- 
tent.. It  is  exposed  for  sale  and  sold  in  the  same  way  and  to 
the  same  class  of  consumers,  and  in  the  same  markets  as 
Schnapps. 

It  is  insisted  by  the  complainant  that  the  defendants'  sales- 
men are  requested  to  suggest  to  retail  dealers  that  the  "  Trav- 
eller "  brand  can  be  substituted  for  "  Schnapps  "  with  greater 
profit;  and  this  has  been  done,  and  is  being  done.  It  is  also 
insisted  that  it  is  shown  by  the  testimony  that  the  defend- 
ants at  the  suggestion  of  a  customer  by  the  name  of  Tcnn 
Morton,  of  Tennessee,  adopted  the  size,  color  of  tag,  etc., 
and  color  of  letterpress  to  enable  such  substitution  and  pass- 
ing off  of  the  [822]  Traveller  brand  of  tobacco;  that  the 
defendants'  salesmen  had  deliberately  and  methodically  rep- 
resented to  retail  dealers  that  by  similarity  of  the  label 
"Traveller*'  brand  could  be  palmed  off  on  buyers  as 
"Schnapps";  that  the  imitation  is  calculated  and  does  de- 
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ceive  buyers;  that  the  defendants  have  been  repeatedly 
and  cautiously  warned,  but  have  refused,  to  desist  their  coh- 
duct;  that  although  the  imitation  tag  has  been  on  the  mar- 
ket for  four  or  five  years,  it  is  only  within  the  last  18 
months  that  it  has  been  actively  urged  or  pushed  and  that 
it  was  not  until  after  the  institution  of  this  suit  that  the 
fraudulent  inception  of  Traveller  was  ascertained  by  com- 
plainant. The  injunction  sought  is  to  stay  the  use  in  the 
manufacture,  packing,  and  distributing  of  plug  tobacco,  con- 
taining a  tag  identical  or  like  that  of  complainant,  or  the 
tag  used  by  defendants  of  the  same  style  or  color,  style, 
color,  or  arrangement  of  letterpress,  calculated  to  enable 
or  of  enabling  the  plug  tobacco  of  the  defendants  to  be  sub- 
stituted and  passed  oflF,  and  sold  as  the  plug  tobacco  of  com- 
plainant. It  is  not  claimed  that  the  Traveller  brand  is  an 
infringement  of  the  Schnapps  brand  as  a  trade-mark  or 
trade-name.  This  is  a  suit  to  enjoin  unfair  and  fraudulent 
competition  in  trade.  It  is  insisted  by  counsel  for  defend- 
ants that  there  is  a  want  of  title  to  the  Schnapps  brand  and 
tag,  because  of  a  stipulation  in  the  conveyance  from  the 
R.  J.  Reynolds  Tobacco  Company  of  North  Carolina  to 
the  complainant,  the  R.  J.  Reynolds  Tobacco  Company  of 
New  Jersey,  upon  the  ground  that  the  contract  in  question 
contains  a  clause  in  restraint  of  interstate  commerce  or  trade, 
and  therefore  void. 

The  amended  bill  of  complaint  shows  the  inception  of  the 
business  in  1880  by  Richard  J.  Reynolds,  its  transfer  in 
1888  to  R.  J.  Reynolds  &  Co. ;  the  succession  in  1890,  of  the 
R.  J.  Reynolds  Tobacco  Company  of  North  Carolina,  and  the 
acquisition  of  the  business  by  the  R.  J.  Reynolds  Tobacco 
Company  of  New  Jersey  in  1899.  These  averments,  which 
are  practically  unchallenged  by  the  answer,  save  that  the 
legality  or  the  validity  of  the  conveyance  from  the  North 
Carolina  Company  to  the  New  Jersey  Company  is  denied  as 
violative  of  the  anti-trust  act,  are  amply  sustained  by  the 
conveyances,  of  which  copies  are  annexed  to  the  affidavit 
of  Richard  J.  Reynolds  as  exhibits  1  to  11,  inclusive.  Ex- 
hibit 1.  Copartnership  articles,  dated  January  2,  1888,  be- 
tween Richard  J.  Reynolds,  W.  N.  Reynolds,  and  Henry 
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Roan;  the  former  retaining  the  ownership  of  all  brands. 
Exhibit  2.  Articles  of  incorporation  of  B.  J.  Reynolds  To- 
bacco CSompany  of  North  Carolina,  dated  February  11, 1890, 
showing  R.  J.  Reynolds,  W.  N.  Reynolds,  and  Henry  Roan, 
taking  all  the  shares  of  stock.  Exhibit  3.  Deed  from  R.  J. 
Reynolds  to  R.  J.  Reynolds  Tobacco  CJompany  of  North 
Carolina,  conveying  the  factory,  fixtures,  furniture,  and 
brands.  Exhibit  5.  Articles  of  incorporation  of  R.  J.  Rey- 
nolds Tobacco  Company  of  New  Jersey  dated  April  3,  1899. 
Exhibit  6.  Resolution  of  stockholders  of  R.  J.  Reynolds  To- 
bacco Company  of  North  Carolina,  authorizing  the  direc- 
tors to  sell  and  convey  as  of  March  21,  1899,  the  good  will, 
business,  trade-marks,  brands,  patents,  trade-secrets,  proc- 
esses, formulas,  bills  and  accounts  receivable,  real  estate, 
fitctory,  plant,  machinery,  and  all  assets  and  property  of  the 
North  Carolina  C<»npany  to  the  R.  J.  Reynolds  Tobacco 
Company  of  New  Jersey.  Exhibit  7.  Resolutions  [823]  of 
board  of  directors  of  North  Carolina  Company  April  10, 
1899,  authorizing  such  transfer.  Exhibits  8  and  9.  Deeds 
of  factory  from  R.  J.  Reynolds  and  North  Carolina  Com- 
pany to  New  Jersey  Company,  dated  January  30,  and  April 
11,  1899.  Exhibit  10.  General  conveyance  April  11,  1899, 
from  R.  J.  Reynolds  Tobacco  Company  of  North  Carolina 
and  its  stockholders,  to  R.  J.  Reynolds  Tobacco  Company  of 
New  Jersey,  conveying  the  tobacco  manufacturing  business 
of  vendor  as  a  going  concern  with  all  good  will,  personal 
property,  chattels,  trade-marks,  trade-names,  brands,  labels, 
copyrights,  trade-secrets,  etc,  and  all  property  effects,  assets, 
and  estate  of  vendor.  Among  the  registered  brands  sched- 
uled as  "  Schnapps."  Exhibit  11.  Separate  transfer,  dated 
April  11,  1899,  of  registered  trade-marks  and  brands,  enu- 
merating Sdmapps  as  registered  April  22, 1884.  The  defend- 
ant seeks  to  show  that  the  complainant  is  not  the  legal  owner 
of  the  Schnapps  tag,  and,  in  support  of  this  contention,  it  is 
insisted  that  the  conveyance  from  the  North  Carolina  Com- 
pany to  the  New  Jersey  Company  is  violative  of  the  Anti- 
Tmst  Act 

In  order  to  sustain  the  proposition  contended  for  by  de- 
fendants, it  must  first  appear  that  the  contract  is  in  restraint 
10870*— S.  Doc  Ul,  62-1,  vol  8 10 
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of  trade,  and  it  must  also  appear  that  it  is  in  restraint  of 
interstate  commerce  or  trade.  It  has  been  repeatedly  held 
that  a  clause  of  this  description  in  a  conveyance  of  property 
which  includes  good  will,  trade-marks,  trade-secrets,  and 
letters  patent,  is  perfectly  valid,  and  not  in  restraint  of  trade 
at  all,  and  clearly  a  clause  of  this  character  does  not  so 
directly  affect  interstate  trade  or  commerce  as  to  be  within 
the  statute,  even  if  it  were  in  restraint  of  trade.  The  ques- 
tions thus  sought  to  be  raised  do  not  apply  in  a  suit  of  this 
character.  While  the  court  is  of  opinion  that  the  evidence 
amply  shows  that  the  contract  entered  into  between  the  R.  J. 
Rejrnolds  Tobacco  Company  of  North  Carolina  and  the 
R.  J.  Reynolds  Tobacco  Company  of  New  Jersey  in  1899, 
is  not  in  violation  of  the  anti-trust  act,  at  the  same  time,  it 
is  admitted  that  the  complainant  is  in  the  possession  of  the 
trade-mark  "  Schnapps,"  and  the  label,  and  that  it  has  been 
in  possession  of  the  same  for  a  long  time  under  color  of  title 
and  right.  It  necessarily  follows  that  it  is  in  the  rightful 
possession  of  the  same.  It  is  a  well-settled  principle  that,  as 
against  a  trespasser,  possession  of  the  premises  is  sufficient. 
The  tag  which  is  asked  to  be  protected  having  been  adopted 
in  1894,  while  the  trade-mark  Schnapps  was  owned  by  the  R.  J. 
Reynolds  Tobacco  Company  of  North  Carolina,  and  it  appear- 
ing that  all  of  the  business  and  assets  have  been  transferred  to 
complainant,  this  would  he  sufficient  without  a  specific  as- 
signment of  the  trade-mark  to  give  complainant  a  perfect 
title  to  all  rights  pertaining  to  the  tag.  PilUhury  v.  Pills- 
hury-Washhrim  F.  Mills  Co.,  64  Fed.  841,  12  C.  C.  A.  432; 
Prince  Co.  v.  Prince  Co,,  57  Fed.  938,  6  C.  C.  A.  647;  Kidd 
V.  Johnson,  100  U.  S.  617,  25  L.  Ed.  769;  Hoxie  v.  Chcmey, 
143  Mass.  592,  10  N.  E.  713,  58  Am.  Rep.  149.  The  evi- 
dence shows  that  Schnapps  tag  has  been  constantly  used  and 
employed  since  April,  1899,  by  complainant  and  such  use 
was  long  prior  to  the  adoption  of  Uie  Traveller  tag.  It  thus 
appearing  that  the  North  Carolina  Company  has  ceased  to 
use  the  Schnapps  tag,  under  these  circumstances  the  com- 
plainant acquired  title  to  the  same  independent  of  any  con- 
veyance that  may  have  been  [824]  made  to  it  by  the  North 
Carolina  Company.  Baking  Powder  Co.  v.  Raymond 
(C.  C.)  70  Fed.  376,  two  casee. 
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The  court  will  now  consider  the  question  whether  the 
adoption  of  the  Schnapps  tag  in  shape,  size,  and  color  of 
same  were  in  combination  new,  peculiar,  and  distinctive. 

The  verified  bill  of  complaint  on  page  6,  amofig  other 
things,  alleges : 

"  In  the  year  1894,  while  the  said  R.  J.  Reynolds  Tobacco  CJompany 
of  North  Carolina  was  the  owner  and  proprietor  of  said  business,  and 
was  ^igaged  in  the  manufacture,  exploitation,  and  sale  of  plug  tO' 
bacco  under  said  secret  formula  and  recipe  at  said  plant  and  place, 
and  employing  the  said  trade-mark  and  trade-name  thereon,  said 
R.  J.  Reynolds  Tobacco  Company  of  North  Carolina  did  derise,  and 
thereforth  use  and  employ,  in  connection  with  said  trade-mark  and 
trade-name,  Schnapp,  a  new,  peculiar,  original,  and  theretofore  un- 
used tag  exhibiting  a  new,  peculiar,  original  and  theretofore  unused 
form  and  combination  of  color,  shape,  and  size,  and  color,  and  style 
of  letterpress,  wherein  the  word  *  Schnapp '  was  printed  in  red  back- 
8lantii%  letters  upon  a  very  dark  or  black  tin  tag  of  rhomboidal  form. 
Said  form  of  letterpress,  and  color  of  type,  and  color  and  form  of  tag 
were  new,  original,  striking,  and  distinctive,  and  not  theretofore  used 
or  employed  upon  or  in  connection  with  plug  tobacco." 

R.  J.  Reynolds  says  in  his  affidavit : 

•*  When,  in  1894,  the  Schnapp  tag  was  changed  and  the  present  style 
adopted,  this  style,  so  far,  as  I  then  knew,  or  now  know,  was  abso- 
lutely new  and  original.  I  had  been  selling,  manufacturing  and  deal- 
ing in  plug  tobacco  at  that  time  for  a  period  of  over  20  years,  and  was 
well  posted  as  to  tiie  style  of  tags  employed.  Prior  to  that  time,  I 
never  saw  or  heard  of  a  tag  of  this  description ;  that  is,  an  elongated 
lozenge  or  parallelogram,  with  slanting  ends,  dark  background,  and 
the  name  of  the  brand  in  red  letters  inscribed  thereon.  This  tag  was 
devised  for  the  express  purpose  of  identifying  and  distinguishing  the 
mannfactore  of  the  R.  J.  Reynolds  Tobacco  Company,  and  from  the 
beginning  was  extensively  advertised  for  that  very  purpose." 

W.  V.  Birchfield,  after  stating  that  he  has  known  the 
Sdinapps  brand  for  12  or  14  years,  says : 

"The  tag  in  its  present  form  was  adopted  in  1894.  When  I  first 
became  acquainted  with  the  brand,  it  was  new  and  distinctive,  and  I 
cannot  remember  of  ever  having  seen  anyttafaig  like  it  on  plug  tobacco." 

Tom  Morton,  who  has  been  in  the  tobacco  business  in  the 
South  since  1889,  and  is  familiar  with  brands,  says : 

"  When  I  first  saw  the  Schnapps  tag,  it  was  to  me  new,  peculiar,  and 
distinctive  in  ^ape  and  colors,  and  was,  so  far  as  I  know,  new  and 
peculiar  to  the  R.  J.  Reynolds  Tobacco  CJompany.** 
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W.  Z.  Stultzsays: 

"  I  am  well  acquainted  with  the  Schnapps  brand,  and  knew  It  prior 
to  1894,  when  the  present  form  of  label  was  adopted.  So  fkr  as  I 
know,  th^  combination  of  shape  of  label,  color  of  label,  and  color  and 
slant  of  letters,  was  new  and  original." 

George  P.  Cornell,  Jr.,  says: 

"I  have  known  Schnapps  brand  since  about  1894.  In  1894  a  new 
tag  of  the  present  form  was  adopted.  Prior  to  that  time  I  never  saw 
a  similar  tag." 

R.  U.  Falkner  says: 

"  That  the  present  form  of  Schnapps,  when  adopted  in  1894,  was 
new  and  original,  and  affiant  had  never  seen  anything  like  it  before." 

[8261  W.  T.  Brown,  of  Brown  Bros.  Company,  is  familial* 
with  plug  tobacco  brands  and  has  known  Schnapps  since  its 
appearance  on  the  market,  and  knew  of  the  new  tag  adopted 
in  1894,  and  says: 

''That  at  the  time  of  the  adoption  and  placing  upon  the  market  of 
the  present  Schnapps  tag,  its  design  and  combination  of  shape,  color, 
and  color  of  letters  a  distinctively  original  and  new  tag." 

Geo.  T.  Brown,  president  of  Brown  &  Williamson  Tobacco 
Company,  of  Winston-Salem,  N.  C.,  who  has  been  manufac- 
turing and  selling  plug  tobacco  in  Southern  states  for  12 
years,  and  who  has  known  the  brand  Schnapps  since  put  on 
the  market  says: 

**  The  tag  adopted  in  1894,  was  in  design  and  combination  of  shape, 
color,  and  color  of  letters,  new  and  origimal." 

E.  M.  Bohannon,  of  Winston-Salem,  has  been  a  manufac- 
turer and  seller  of  plug  tobacco  in  the  South  for  18  years 
and  has  known  Schnapps  from  its  origin,  gives  the  same 
evidence  as  to  the  newness  and  originality  of  the  Schnapps 
tags.  W.  A.  Whitaker,  of  Winston-Salem,  who  has  made 
and  sold  plug  tobacco  for  25  years,  says  the  same  thing.  So 
do  J.  P.  Taylor,  a  member  of  the  firm  of  Taylor  Bros.,  manu- 
facturers, and  C.  D.  Ogden,  of  Ogden  Hill  &  Co.,  both  of 
Winston-Salem,  after  an  experience  as  a  manufacturer  of 
plug  tobacco  of  25  years'  duration.  The  peculiar  and  dis- 
tinctive tag  for  Schnapps  has  been  extensively  advertised 
and  used,  and  is  now  thoroughly  associated  with  and  identifies 
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the  S.  J.  Rejmolds  Tobacco  Company's  product  Bill  of 
complaint  (page  96)  affidavit  of  Richard  J.  Reynolds,  and 
exhibits  thereto.  The  evidence  shows  that  over  783,676,624 
tags  have  been  used  upon  the  plugs  sold  since  1894.  This 
advertisement  and  association  of  the  peculiar  and  distinctive 
tag  as  a  badge  of  identification  is  stated  in  the  bill  of  com- 
plaint, and  abundantly  sustained  by  the  proof. 
R.  J.  Reynolds  says : 

"It  is  safe  to  say  that  sliice  the  adoption  of  the  new  form  of 
Schnapps  tag  in  1894,  the  R.  J.  Reynolds  Tobacco  €k)mpany  of  North 
Carolina  and  the  R.  J.  Reynolds  Tobacco  Company  of  New  Jersey,  has 
expended  the  sum  of  $1,000,000  in  advertising  Schnapps  tobacco,  of 
which  sum  the  advertising  matter  which  reproduced  the  Schnapps 
tag.  During  the  same  period  83,773,776  pounds  of  Schnapps,  bearing 
783,676,524  tags,  have  been  sold." 

The  exhibits  of  advertising  matter  reproducing  the  1894 
Schnapps  tag  are  exhibit  13,  May  6,  1901,  50,000  copies;  Ex- 
hibit 14,  May  15,  1901,  25,000  copies;  Exhibit  15,  August  17, 

1901,  60,000  copies;  Exhibit  16,  March  20,  1902,  100,000 
copies;  Exhibit  17,  store  signs,  showing  caddies  and  tag; 
April  19,  1902,  50,000;  October  8,  1902,  50,000;  Exhibit  18, 
April    11,    1902,    20,000    copies;    Exhibit    19,    July    19, 

1902,  50,000  copies;  October  16,  1902,  50,000;  February 
2,  1903,  100,000;  April  6,  1903,  50,000;  Exhibit  20,  June 
20,  1903,  60,000  copies;  August  19,  1903,  50,000  copies;  Ex- 
hibit 21,  November  14,  1903,  42,000  copies;  Exhibit  22, 
April  20,  1904,  100,000  copies;  Exhibit  23,  February  16; 
1904,  100,000  copies;  Exhibit  24,  January  30,  1904,  500,000 
copies;  Exhibit  25,  April  30,  1904,  100,000  copies;  Exhibit 
26,  before  1900;  Exhibit  27,  before  1900;  Exhibit  28,  issued 
1901;  Exhibit  29,  prior  to  1900;  Exhibit  30,  issued  in  1898 
or  1899;  [8261  Exhibit  31,  issued  several  years  since;  Ex- 
hibit 82,  1895  or  1896;  Exhibit  33,  issued  in  1901.  These 
signs  and  hangers  were  distributed  all  over  the  South.  In 
1899,  Exhibit  34,  showing  Schnapps  tag  on  cover  was  exten- 
sively distributed.  In  March,  1903,  Exhibit  35,  a  pamphlet, 
showing  tag  reproduction  was  issued  to  the  extent  of  1,000,- 
000  copies.  Keeping  in  mind  the  enormous  sales,  and  that  all 
of  the  mass  of  advertisement  was  of  a  permanent  character, 
and  hung  up  in  public  places,  and  that  the  prominent  and 
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striking  features  were  in  most  instances  of  advertising,  and 
in  all  instances  of  sales,  the  tag  itself,  it  necessarily  foUows 
that  the  tag,  original,  individual,  and  peculiar,  became 
closely  associated  with  the  product  in  the  minds  of  buyers. 

W.  V.  Birchfield  says  that  the  tag  from  its  adoption  has 
served  to  identify  the  tobacco,  and  adds : 

"  From  the  earliest  date  of  my  experience,  the  people  identified  the 
product  by  the  peculiar  shape  and  style  of  this  tag.  I  know  there  are 
thousands  of  people  in  my  territory  who  chew  Schnapps,  and  identify 
it  by  the  shape  and  color  of  the  tag  without  being  able  to  read  the 
word  Schnapps." 

Tom  Morton,  after  stating  that  he  has  noticed  throughout 
the  South  for  a  great  number  of  years  the  advertisements 
reproducing  the  tag,  says: 

"  Beyond  question  this  peculiar  tag  is  thoroughly  identified  with  and 
identifies  and  designates  the  tobacco  of  the  Reynolds  Company,  and 
the  people  rely  on  the  shape,  color,  and  arrangement  and  the  general 
appearance  of  the  tag  as  identifying  that  tobacco,  as  well  as  the  word 
*  Schnapps '  itself.  This  is  particularly  true  of  many  of  the  consumers 
of  plug  tobacco.  Of  these  a  great  many  are  ignorant  people  who  can- 
not read,  and  who  ^depend  upon  not  the  printed  name,  but  simply  the 
general  appearance  of  the  tag  as  identifying  the  tobacco  asked  for." 

W.  Z.  Stultz  says: 

**  I  know  that  this  label  in  its  general  appearance  is  thoroughly 
identified  with  the  Schnapps  brand  of  tobacco,  and  is  relied  upon  by 
purchasers  as  identifying  the  thing  that  they  want" 

Geo.  P.  Cornell,  Jr.,  says: 

•*  I  know  that  the  people  rely  on  the  general  appearance  of  tliis  tag 
as  identifying  the  goods." 

In  order  to  properly  determine  the  merits  of  this  contro- 
versy, it  is  well  to  understand  what  it  takes  to  constitute 
unfair  and  fraudulent  competition  in  trade.  The  complain- 
ant seeks  to  enjoin  the  defendant  from  the  use  of  a  tobacco 
tag  known  and  designated  as  "  Traveller,"  which  it  alleges 
has  been  used  by  the  defendant  in  an  unfair  and  fraudulent 
manner  in  the  manufacture  and  sale  of  plug  tobacco.  The 
title  of  complainant  to  the  Schnapps  tag  is  clearly  estab- 
lished, as  will  appear  by  the  statement  of  facts  in  this  cause. 
It  appears  from  the  evidence  that  Geo.  T.  Brown,  Wm.  T. 
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Brown,  F.  M.  Bohannan,  W.  O.  Whitaker,  J.  B.  Taylor,  and 
C.  D.  Ogbum,  rival  manufacturers,  and  not  all  interested  in 
the  result  of  this  suit,  without  exception,  state  that,  owing  to 
the  extensive  reproduction  of  the  tag  in  advertising  Schnapps 
brand  and  tag  it  had  become  generally  understood  on  the  part 
of  the  public  as  well  as  dealers  that  the  Schnapps  brand  was 
and  is  associated  and  identified  as  the  product  of  the  R.  J. 
Reynolds  Tobacco  Company.  [827]  The  extensive  advertis- 
ing of  this  particular  brand,  and  the  familiarity  with  the  tag 
on  the  part  of  the  public,  and  the  further  fact  that  complain- 
ant's goods  are  known  and  identified  thereby,  will  be  pre- 
sumed in  law  from  the  undisputed  facts  shown  by  the  testi- 
mony  as  to  extensive  advertising,  long  use,  and  extensive  sale. 
The  New  England  Awl  Co.  v.  Marlborough  Awl  Co.^  168 
Mass.  154,  46  N.  E.  386,  60  Am.  St.  Rep.  377,  was  a  suit  for 
the  protection  of  a  bronze  colored  box.  The  court,  among 
other  things  ruled : 

"The  report  states  that  It  did  not  appear  whether  or  not  any  pur- 
chaser of  awls  had  learned  to  recognize  the  plaintiffs  awls  by  the 
appearance  of  the  packages.  This  cannot  mean  more  than  that  there 
was  no  direct  testimony  to  that  effect.  But  the  fact  that  the  plaintiff 
bad  used  the  combination  since  1885,  and  largely  since  1893,  Is  enough 
to  raise  a  presumption  In  its  favor.  McAndrew  v.  Basse tt,  4  De  Gez. 
J.  &  S.  380." 

It  appearing  that  the  Schnapps  style  of  label  is  identified 
with  complainant's  product  and  that  it  has  a  trade  or  sec- 
ondary meaning,  it  will  in  equity  be  protected  from  imita- 
tion. The  theory  upon  which  the  ruling  in  cases  like  this  is 
based  is  that  where  one  adopts  a  means  of  advertising,  new 
and  peculiar,  and  has  extensively  advertised  and  used  the 
same  for  a  considerable  period  of  time  that  he  thereby  be- 
comes the  owner  of  the  good  will  and  particular  trade  in 
which  he  is  engaged  and  no  one  can  legally  by  fraud  or  false- 
hood deprive  him  of  the  proprietary  interest  thus  acquired, 
and  it  being  made  to  appear  to  the  satisfaction  of  the  court 
that  the  right  thus  acquired  is  being  interfered  with  by  trick, 
artifice,  fraud,  or  falsehood  by  those  who  come  in  competi- 
tion with  him  in  the  sale  of  his  product,  a  court  of  equity 
will  by  injunction  prevent  such  interference  upon  the  ground 
that  it  constitutes  unfair  and  fraudulent  competition  in  ti*ade. 
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The  following  cases  clearly  establish  the  principle  that  if  a 
manufacturer  has  adopted  a  new,  peculiar  and  distinctive 
label,  for  the  purpose  of  designating  his  goods,  and  the  evi- 
dence shows  that  he  has  used  it — his  goods  being  identified 
by  it — a  court  of  equity  will  restrain  another  party  from 
adopting  and  using  a  similar  label  arranged  so  as  to  mislead 
purchasers  who  exercise  ordinary  care  in  the  purchase  of  such 
articles. 

In  Morrison  v.  Caae^  9  Blatchf.  548,  Fed.  Cas.  No.  9,845, 
in  speaking  of  the  name  and  figure  of  a  star  employed  in  con- 
nection  with  shirts,  it  was  said : 

"Tliougii  this  device  or  mark  is  in  part  arbitrary  and,  to  that  ex- 
tent, would  have  no  natural  or  necessary  significance  in  that  connec- 
tion with  the  article  manufactured,  apart  from  its  use  in  that  connec- 
tion, yet,  by  such  use  of  the  plaintifiTs*  in  connection  with  their  manu- 
facture and  sale  of  these  articles.  It  has  become  well  known  to  the 
trade,  and  has  come  to  be  taken  by  dealers  as  a  peculiar  designation 
by  which  the  plalntilTs'  goods  are  distinguished  in  the  market.  It  is 
therefore,  both  in  its  character  and  use,  when  taken  together,  a  law- 
ful trade-mark.  It  has  long  been  employed  by  the  plaintiffs,  and  well 
understood,  by  dealers  and  the  public,  as  designatiug  such  articles  of 
their  manufacture." 

In  Anheuser-Busch  Brewing  Ass^n  v.  Clarke  (C.  C.)  26 
Fed.  410,  it  was  said  in  reference  to  a  red  diagonal  band  or 
label  used  upon  a  bottle  of  beer: 

**  The  general  rule  of  law  applicable  to  this  case  is  that,  if  a  manu- 
facturer has  applied  a  peculiar  and  distinctive  label  to  designate  his 
goods,  and  has  [  828  ]  so  used  it  that  his  goods  are  identified  by  it,  a 
court  of  equity  will  restrain  another  party  from  adopting  and  using 
one  so  similar  that  its  use  is  likely  to  lead  to  confusion  by  purchasers 
exercising  the  ordinary  degree  of  caution  which  purchasers  are  In  the 
habit  of  exercising  with  respect  to  such  goods.  McLean  v.  Fleming, 
96  U.  S.  245,  24  L.  Ed.  828.  The  complainant's  affidavits  show  that 
the  complainant  was  the  first  to  use  for  bottled  beer  a  label  with  a 
diagonal  red  band,  with  the  name  of  the  kind  of  beer  appearing  in 
white  letters  on  the  red  band,  and  that  he  had  been  habitually  using 
this  label  for  two  years.  The  label  is  very  noticeable  and  distinctive; 
one  by  reason  of  the  diagonal  red  band.  The  result  of  the  effect  upon 
the  eye  from  seeing  a  number  of  bottles  is  that  it  is  a  beer  labeled 
with  a  diagonal  red  band,  and  the  more  frequently  one  sees  it  the 
more  this  one  effect  is  deepened.  It  does  appear  altogether  probable 
that  a  consumer  who  has  been  accustomed  to  getting  bottles  labeled 
with  complainant's  label  would  more  and  more  rely  on  the  diagonal 
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red  band  as  its  distinctive  mark,  and  would  be  likely  to  accept  the  re- 
spondent's beer  with  his  diagonal  label  on  it  as  supplying  what  he  was 
in  the  habit  of  getting.  There  is  nothing  in  the  differences  in  the 
labels  calculated  to  counteract  this ;  and,  I  think,  it  is  a  strong  case 
of  a  similarity  likely  to  deceive." 

In  Hires  Co.  v.  Coiwvmers  Co.,  100  Fed.  809,  41  C.  C.  A. 
71,  where  the  defendant  had  first  adopted,  advertised,  and 
used  for  root  beer  a  certain  form  of  bottle,  it  was  said: 

''It  was  proven  that  the  complainant's  root  beer  was  principally 
known  to  and  recognized  by  consumers  from  the  peculiar  form  of 
bottle.  It  was  this  distinguishing  feature  which  caught  the  eye,  and 
abided  prominently  in  the  memory.  Indeed,  the  court  below  declared 
in  its  opinion  that  the  changes  made  by  the  defendant  in  its  label 
tended  to  deceive,  'when  taken  in  connection  with  the  shape  of  the 
bottle,'  thus  clearly  recognizing  the  fact  that  the  form  of  the  bottle 
employed  was  an  effective  factor  in  the  deception  practiced." 

In  case  of  Elgin  National  Watch  Co.  y.  Illinois  Watch 
Co.,  179  U.  S.  665,  21  Sup.  Ct.  270,  46  L.  Ed.  365,  where  the 
controversy  was  over  the  word  "  Elgin  "  as  a  trade-mark,  it 
was  held  incapable  of  protection  as  a  trade-mark,  but  the 
court  declared: 

**  But  when  an  alleged  trade-mark  is  not  in  itself  a  good  trade-mark, 
yet  the  use  of  the  word  has  come  to  denote  the  particular  manufac- 
turer or  voider,  relief  against  unfair  competition  or  perfidious  deal- 
ing win  be  awarded  by  requiring  the  use  of  the  word  by  another  to 
be  confined  to  its  primary  sense  by  such  limitations  as  will  prevent 
misapprehension  on  the  question  of  origin.  In  the  latter  class  of  cases 
such  circumstances  must  be  made  out  as  will  show  wrongful  intent 
in  fact,  or  Justify  that  inference  from  the  inevitable  consequences  of 
the  act  complained  of.  Latorence  Manufacturing  Co.  v.  Tennessee 
Mfg.  Co.,  138  U.  S.  637,  11  Sup.  Ct.  396,  34  L.  Ed.  997 ;  Coats  v.  Mer- 
rick Thread  Co.,  149  U.  S.  562,  13  Sup.  Ct.  966,  37  L.  Ed.  847;  8inger 
Mfg.  Co.  V.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct  1002,  41  L. 
Bd.  118.- 

In  Walter  Baker  <&  Co.  v.  Puritan  Pure  Food  Co.  (C.  C.) 
189  Fed.  680,  it  is  said : 

''Evidence  has  been  introduced  to  show  that  complainant  has  con- 
stantly used  its  trade-mark  or  emblem  since  about  1875,  and  at  enor- 
'mouB  expense  has  thus  advertised  its  product  in  the  leading  news- 
papers and  periodicals  published  throughout  the  United  States  and 
Canada.  As  a  natural  result  thereof,  complalnant*s  appropriation,  not 
only  attracted  the  attention  of  the  public  generally,  but  was  the 
meant  of  identification  of  its  chocolates  and  cocoa  by  the  consumer. 
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That  such  chocolate  and  cocoa  ie  frequently  purchased  and  designated 
by  the  buyers  as  *  the  cocoa  with  the  picture  of  ttie  woman  or  girl/  or 

*  the  chocolate  with  the  picture  of  the  lady,'  is  abundantly  established 
by  the  eyldence.  Hence,  it  cannot  be  successfully  controverted  that 
complainant's  chocolate  and  cocoa,  irrespective  of  the  words  *  Walter 
Baker  &  Ck).'  printed  upon  [829]  the  labels,  became  and  were  dis- 
tinctly known  and  identified  by  its  trade-mark.  The  full  enjoyment 
of  such  reputation  and  means  of  identification  by  complainant  is  un- 
mistakably entitled  to  protection.  The  fact  that  its  product  is  also 
known  or  identified  by  the  name  of  *  Baker/  or  *  Walter  Baker's 
Chocolate  or  Cocoa,'  is  not  material.  The  purchaser  is  entitled  to 
receive  the  commodity  which  he  desires  and  intends  to  buy,  although 
other  i>ersons  may  know  it  by  dififerent  marks  of  identification  or 
accessories." 

In  the  case  of  Johnson  v.  Seabtiry  cfe  Johnson  (N.  J.  Ch.) 
61  Atl.  5,  it  is  said : 

"  Every  case  of  this  class  must  be  dealt  with  according  to  the  facts 
in  each,  having  in  mind  the  rights  of  the  public  as  well  as  those  of  the 
parties.  In  the  case  under  consideration  the  complainant,  by  con- 
spicuous and  continued  use  of,  and  by  extensively  advertising  Its  goods 
under,  the  red  cross  symbol,  so  impressed  the  public  that  it  came  to 
rely  upon  the  red  cross  as  indicating  complainant's  goods,  and  to  look 
upon  the  red  cross  symbol  as  an  indicia  of  origin;  and  from  this  grew 
the  habit  of  the  consumer,  when  desiring  complainant's  goods,  to  call 
for  *  Red  Cross  Cotton,'  as  in  a  similar  manner  was  supplied  the  word 
'Angostura '  in  Seigert  v.  Finlater,  7  Ch.  Div.  801,  so  that,  by  the  act 
of  the  public  these  words  became  the  usual  designation  of  the  article, 
which  the  court  will  protect.  Levy  v.  WaUt,  61  Fed.  1008,  1011,  10 
C.  C.  A.  227,  25  L.  R.  A.  190." 

The  Schnapps  brand  is  not  claimed  by  complainant  to  be  a 
trade-mark,  nevertheless  complainant  is  entitled  to  protection 
against  any  imitative  device  or  style  of  dress  which  enables 
the  substitution  of  another's  product. 

In  the  case  of  Shaver  v.  Heller  &  Merz  Co.^  108  Fed.  825, 
48  C.  C.  A.  48,  65  L.  E.  A.  8T8  (Circuit  Court  of  Appeals, 
Eighth  Circuit),  Judge  Sanborn,  who  delivered  the  opinion 
of  the  court,  in  discussing  this  proposition,  among  other 
things,  said : 

"Another  proposition  of  counsel  for  the  appellants  is  that  the 
appellee  has,   and  can   have,   no   proprietary   interest   in   the  word 

♦  American,'  or  in  its  exclusive  use ;  and  therefore  it  is  entitled  to  no 
injunction  to  restrain  its  use  by  another.  But  an  ownership,  and  an 
Interest  In  the  means  by  which  a  fraud  or  wrong  Is  about  to  be 
eommitted  are  not  essential  to  the  maintenance  of  a  suit  to  enjoin 
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Its  perpetration.  A  title  to  tlie  property  about  to  be  injured  is  suffi- 
cient. One  gathers  the  seeds  of  pernicious  weeds,  and  threatens  to 
sow  them  on  the  field  of  his  neighbor.  The  latter  has  no  proprietary 
interest  in  the  seeds;  but  he  owns  the  field,  and  the  crop  it  is  pro- 
ducing, and  these  facts  are  sufllcient  to  warrant  any  court  in  granting 
him  summary  relief  by  injunction  against  the  threatened  injury.  The 
app^lants  scatter  throu^iout  the  land  for  the  purpose  of  deceiving 
the  public  and  diverting  to  themselves  the  trade,  custom,  and  the 
good  win  of  the  appellee,  words  and  names  which  convey  false  state- 
ments that  the  goods  they  are  selling  were  made  by  the  Heller  &  Merz 
Company.  That  company  has  no  property  in  the  words  or  In  the 
means  by  which  this  fraud  is  committed,  but  it  owns  the  good  will — 
the  custom — wliich  the  ftilse  and  fraudulent  use  of  these  words  and 
names  Injures  and  destroys;  and  its  proprietary  Interest  in  this  good 
will  is  ample  to  warrant  the  court  in  enjoining  Its  destruction  by  the 
fraud.  The  contention  of  counsel  for  the  appellants  here  Is  a  con- 
fusion of  the  basis  of  two  classes  of  suits — those  for  Infringements  of 
trade-marks^  and  those  for  unfair  competition  In  trade.  Suits  of  the 
former  dass  rest  on  the  ownership  of  the  trade-marks.  Suits  of  the 
latter  class  are  fbunded  upon  the  damage  to  the  trade  of  the  com- 
plainants by  the  fraudulent  passing  of  the  goods  of  one  manufacturer 
for  those  of  another.  In  the  former,  title  to  the  trade-marks  is  indis- 
pensable to  a  good  cause  of  action;  in  the  latter,  no  proprietary  inter- 
est In  the  words,  names,  or  means  by  which  the  fraud  is  perpetrated 
is  requisite  to  maintain  a  suit  to  enjoin  It.  It  Is  sufficient  that  the 
complainant  Is  entitled  to  the  custom — the  goodwill — of  a  business,  and 
that  this  good  will  is  injured,  or  is  about  to  be  injured,  by  the  [8S0] 
palming  off  of  the  goods  of  another  as  his.  Lee  v.  Haley,  5  Oh.  App. 
155;  Flour  MiUs  Co,  v.  Eagle,  86  Fed.  608,  30  C.  C.  A.  386,  41  L.  R.  A. 
162;  Coats  v.  Thread  Co,,  149  U.  S.  562,  13  Sup.  Ct.  966,  37  L.  Ed. 
847;  Shtffer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002, 
41  L.  £d.  lia" 

In  Reddaway  v.  Banham^  13  R.  P.  C.  218,  a  suit  was  insti- 
tuted for  the  purpose  of  securing  protection  for  the  words 
**  Camel  Hair  "  which  were  used  as  the  name  of  belting  which 
constituted  about  60  per  cent,  of  camel  hair.  The  evidence 
in  that  case  showed  that  the  words  "  camel  hair  "  had  by  long 
use  by  the  complainant  acquired  a  secondary  meaning  and 
to  signify  his  goods.  The  court,  in  discussing  this  proposi- 
tion, said : 

••  I  thinic  the  fallacy  lies  in  overlooliing  the  fact  that  a  word  may 
acquire  in  a  trade  a  secondary  signification  differing  from  its  pri- 
mary one,  and  that  if  it  is  used,  to  persons  in  the  trade  who  will 
onderBtand  It,  and  be  known  and  intended  to  understand  it  in  its 
secoodary  aense,  it  will  none  the  less  be  a  falsehood  because  in  its 
primary  sense  it  may  be  true." 
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And,  in  discussing  the  doctrine  of  unfair  competition  in 
trade,  the  court  said : 

"I  have  often  endeavored  what  I  am  going  to  express  now  (and 
probably  I  liave  said  it  in  the  same  words,  because  it  is  very  difficult 
to  find  other  words  in  which  to  express  it),  that  is,  that  no  maa  is 
entitled  to  represent  his  goods  as  being  the  goods  of  another  man; 
and  no  man  is  permitted  to  use  any  mark,  sign  or  symbol,  device  or 
other  means,  whereby,  without  making  a  direct  false  representation 
of  himself  to  a  purchaser  who  purchases  from  him,  he  enables  suc!h 
purchaser  to  tell  a  lie,  or  to  make  a  false  representation  to  somebody 
else  who  is  the  ultimate  customer." 

In  the  case  of  Coats  v.  Thread  Co.^  149  U.  S.  562,  13  Sup. 
Ct.  966,  37  L.  Ed.  847,  it  is  said : 

"  There  can  be  no  question  of  the  soundness  of  the  plaintiffs'  propo- 
sition that,  irrespective  of  the  technical  question  of  trade-mark,  the 
defendants  have  no  right  to  dress  their  goods  up  in  such  manner  as 
to  deceive  an  intending  purchaser,  and  induce  him  to  believe  that  he 
is  buying  those  of  the  plaintiffs.  Rivals  manufacturers  may  lawfully 
compete  for  the  patronage  of  the  public  in  the  quality  and  price  of 
their  goods,  in  the  beauty  and  tastefulness  of  their  inclosing  packages, 
in  the  extent  of  their  advertising,  and  in  the  employment  of 'agents, 
but  they  have  no  right,  by  imitative  devices,  to  beguile  the  public  into 
buying  their  wares  under  the  impression  they  are  buying  those  of 
their  rivals." 

Counsel  for  defendant  cite  the  case  of  Coats  v.  Thread  Co,^ 
149  U.  S.  562,  13  Sup.  Ct.  966,  37  L.  Ed.  847,  in  support  of 
their  contention,  but  a  careful  reading  of  the  same  shows 
that,  instead  of  sustaining  the  views  urged  by  the  defendant, 
it  rather  tends  to  support  the  theory  upon  which  this  suit 
was  instituted.  Counsel  for  defendant  also  rely  upon  the 
case  of  Centaur  Co.  v.  Marshall^  97  Fed.  791,  38  C.  C.  A.  419, 
the  court  said : 

"The  intention  on  the  part  of  an  alleged  infringer  to  induce  pur- 
chasers through  the  use  of  simulated  trade-mark  or  dress,  to  buy  his 
goods  under  the  belief  that  they  are  another,  furnishes  no  ground  for 
relief,  unless  the  similarity  between  the  two  trade-marks  is  of  char- 
acter to  convey  a  false  impression  to  the  public  mind,  •  •  •  and 
to  mislead  and  deceive  the  ordinary  purchaser." 

In  that  case  it  was  held  that,  while  there  were  elements 
in  both  labels  that  were  common,  yet  inasmuch  as  there  were 
many  distinguish-  [831]  ing  elements,  and  each  manufacturer 
put  its  name  on  the  labels,  so  that  any  one  who  desired  to 
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look  and  see  could  do  so,  that  was  sufficient  Belief  was 
denied.  It  necessarily  follows  from  the  quotation  in  the  case, 
supra,  if  the  labels  had  been  without  distinguishing  features 
save  the  name  employed,  a  different  conclusion  would  have 
been  reached  by  the  court.  In  the  case  at  bar  the  defendant 
adopted  and  used  a  similated  trade-mark  or  dress  which  was 
calculated  to  convey  a  false  impression  to  the  public  mind, 
"  and  to  mislead  and  deceive  an  ordinary  purchaser.'' 

Again,  in  the  case  of  Heide  v.  WaUace  dk  Co.  (C.  C.)  129 
Fed.  649,  and  Id.,  135  Fed.  846, 68  C.  C.  A.  16,  relied  upon  by 
counsel  for  defendants.    In  the  former  case,  it  is  said : 

''This  device  stamping  or  embossing  the  monogram  has  been  em- 
ployed for  the  purpose  of  marking  their  goods  by  others  in  the  same 
trade»  including  the  defendants,  fully  as  long,  if  not  longer,  than  the 
eomplalnant" 

The  language  used  by  the  court  in  the  above  paragraph  is 
sufficient  to  distinguish  that  case  from  the  one  at  bar.  The 
evidence  in  that  case  clearly  shows  that  the  device  employed 
in  marking  the  goods  by  others  than  the  complainant  had 
been  in  use  by  them  as  long,  if  not  longer,  than  the  complain- 
ant. Complainant  was,  therefore,  met  at  the  threshold  of  the 
proceeding  with  an  insuperable  barrier  which  he  could  never 
overcome  in  a  suit  of  this  character. 

Again,  referring  to  the  diamond  form  and  lettering,  the 
court  said: 

''Furthermore,  except  as  these  so-called  pastilles  are  sold  in  bulk, 
neither  the  form  nor  the  lettering  is  brought  to  the  attention  of  pur- 
chasers until  they  have  bought  them ;  and  while  both,  no  doubt,  even 
80,  might  aid  In  an  intended  deception,  it  has  to  be  initially  Induced 
and  practicaUy  accomplished  by  the  outside  of  the  package,  as 
addreMtd  to  the  eye  of  the  customer,  which  is  thus  controlling.*' 

This  is  sufficient  to  differentiate  that  case  from  the  one  at 
bar. 

In  the  case  now  under  consideration,  the  tag  on  the  plug  of 
tobacco  may  be  seen  when  the  purchase  is  made,  and  before 
the  purchaser  asks  for  the  article.  The  court,  in  continuing 
the  discuflsioii,  among  other  things,  said : 

**  TOe  case,  in  this  view,  is  brought  down  to  the  use  by  the  defend- 
ants of  the  words  'Liquorice  Pastilles,'  and  the  manner  they  have 
to  dTMs  their  paskages/* 
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From  this  quotation,  it  appears  that  the  words  **  Liquorice 
Pastilles  "  are  descriptive  and  in  common  use,  and  hence  no 
right  exclusive  or  otherwise  obtainable  therein;  and  the 
court,  in  conclusion,  said : 

"In  the  face  of  this  demonstration,  it  cannot  be  successfully  con- 
tended that  the  term  *  Liqtiorlce  Pastille,'  which  has  been  in  auch  long 
and  familiar  use  is  distinctive  of  the  plaintifiTs  manufacture." 

The  court  also  said : 

**  It  is  only  when  he  adds  his  name  and  trade-mark  that  we  have 
anything  that  is,  and  these  the  defendants  in  no  way  imitate.  Neither 
do  they  the  style  or  coloring  with  which  he  dresses  out  his  package. 
This  Is  in  mixed  red  and  blue,  set  ofiT  in  gilt,  with  the  diamond  trade- 
mark prominently  displayed;  while  the  defendant's  package  is  pre- 
dominantly yellow,  with  au  entirely  different  style  of  lettering  in  red, 
shaded  with  white  on  a  black  background,  with  their  name  written 
below." 

[832]  These  statements  taken  from  the  opinion  in  that  case 
fully  differentiate  it  from  the  case  at  bar,  leaving  the  propo- 
sition upon  which  plaintiff  relies  for  relief  in  this  instance, 
not  only  unaffected,  but  to  a  certain  extent  sustained,  there- 
by ;  the  theory  in  that  case  being  that  the  shape  and  size  of 
the  boxes  were  common  to  the  trade,  and  not  susceptible  of  a 
monopoly.  It  was  also  held  that  the  boxes  not  being  the 
same  in  coloring  and  marking,  it  was  not  likely  that  a  cus- 
tomer of  ordinary  intelligence  would  be  misled  or  deceived 
thereby. 

In  the  opinion  of  the  Court  of  Appeals,  where  this  case 
was  heard,  the  court,  among  other  things,  said : 

"There  is  nothing  whatever  to  suggest  an  attempt  to  catch  the 
unwary  purchaser  and  inveigle  him  into  taking  the  one  when  he  was 
seeking  the  other,  nor  could  the  most  careless  be  deceived,  except  he 
was  in  reality  unconcerned  as  to  which  he  got" 

The  inference  to  be  drawn  from  the  opinion  in  that  case  is 
that,  if  the  colors  of  the  boxes  labeled  by  defendant  had  been 
similar  to  those  of  complainant,  the  complainant  would  have 
been  entitled  to  relief.  The  use  of  distinctive  colors,  together 
with  the  arrangement  upon  the  exterior  of  the  boxes,  and  the 
use  of  the  respective  manufacturers'  names,  were  deemed 
insufficient  by  the  court  to  justify  the  relief  sought,  upon  the 
theory  that  the  name  ^'  Pastille,"  Mid  size  of  the  packages 
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were  old  and  known  to  the  trade,  and  the  use  of  the  same 
was  a  right  that  was  common  to  all  persons  engaged  in  the 
mercantile  business.  How  different  are  the  facts  in  the  case 
at  bar.  Here,  we  have  a  tag  which  has  been  adopted  and 
used  by  the  complainant  consisting  of  a  peculiar  background, 
the  use  of  the  word  "  Schnapps  "  on  slanting  letters,  and  the 
tag  being  rhomboid  in  shape.  This  tag,  as  stated,  has  been 
extensively  advertised  throughout  the  country,  and,  as  a 
result  of  which,  has  become  identified  with  the  particular 
grade  of  tobacco  sold  by  complainant,  and  has  been  used 
by  the  public  to  such  an  extent  that  such  brand  has  estab- 
lished a  reputation  by  virtue  of  the  means  thus  employed  to 
identify  and  advertise  the  same.  The  evidence  shows  eon- 
chisivfiy  that  the  R.  J.  Eejmolds  Tobacco  Company  con- 
ceived the  idea  of  placing  upon  the  market  a  certain  grade 
of  tobacco  stamped  with  the  word  "  Schnapps  "  as  a  means 
of  identifying  and  advertising  the  same.  It  appears  that 
about  $1,000,000  have  been  expended  by  this  company  in 
advertising  this  particular  product;  as  a  result  of  which, 
it  has  become  well  known  and  identified  as  a  particular  brand 
of  chewing  tobacco. 

While  the  elements  taken  as  a  whcde  constitute  entirely  new 
and  distinct  features  unknown  to  tiie  trade  prior  to  the 
adoption  of  this  particular  brand,  at  the  same  time,  the  dif- 
ferent elements  thus  combined,  when  considered  separate 
and  distinct  the  one  from  the  other,  do  not  constitute  an  ele- 
ment new  and  unknown  to  the  trade.  Therefore,  it  is  the 
result  of  the  combination,  letterpress,  background,  color,  size 
and  form  of  tag  which  give  to  the  label  of  complainant  fea- 
tures that  arc  separate,  new,  and  distinctive  and  which  were 
unknown  to  the  trade  at  the  time  of  its  adoption.  The  prin- 
ciple invoked  hj  complainant  is  well  defined,  and  is  gov- 
erned by  a  long  line  of  decisions  intended  to  secure  fair  and 
impftrtittl  dealings,  among  those  who  may  seek  to  place  their 
goods,  wares,  and  merdiandise  on  the  market. 

[68S]  The  evidence  of  Tom  Morton,  residing  at  Memphis, 
Tenn.,  is,  that  while  he  was  engaged  in  selling  the  product 
of  the  defendant  that  the  brand  of  Traveller  was  adopted 
mlelj  wiiii  the  view  of  enabling  the  defendant  to  find  a 
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ready  market  for  this  kind  of  tobacco  which  the  defendant 
at  that  time  was  exceedingly  anxious  to  introduce  as  a  new 
brand  of  tobacco.  The  testimony  of  this  witness  shows  that 
it  was  agreed  that  a  tag  should  be  used  of  the  same  size,  color 
of  background,  type,  and  peculiar  slant  of  letters  as  that 
of  Schnapps  brand,  the  only  difference  being  that  the  word 
"  Traveller  "  instead  of  "  Schnapps  "  was  to  be  used  on  the 
new  brand. 

The  question  involved  in  this  controversy,  not  only  affected 
the  rights  of  the  parties,  but  the  public  also.  The  public,  as 
well  as  individuals,  is  entitled  to  protection  from  those,  who 
by  unfair  means  and  methods  seek  to  palm  off  an  article 
which  is  not  what  it  is  represented  to  be.  The  evidence 
shows  conclusively  that  the  brand  known  as  "  Traveller  "  is 
an  inferior  grade  of  tobacco,  sold  at  wholesale,  at  a  much  less 
price  per  pound  than  the  Schnapps  brand.  The  adoption  of 
the  Traveller  brand  enabled  the  defendant  to  secure  an  undue 
advantage  over  the  Schnapps  brand  in  that  it  was  enabled  to 
offer  to  unscrupulous  dealers  a  cheaper  grade  of  tobacco 
which  was  to  all  appearances  of  the  same  grade  as  Schnapps, 
labeled  with  a  tag  so  similar  thereto  as  to  deceive  the  public 
into  purchasing  the  same,  believing  it  to  be  the  genuine 
Schnapps  brand  of  tobacco.  The  cheapness  of  the  grade, 
and  the  similarity  of  this  brand  both  as  to  shape,  size,  and 
lettering,  made  it  possible  for  the  defendant  by  these  means 
to  engage  in  unfair  and  fraudulent  competition  by  which  it 
could  ultimately  drive  its  competitor  out  of  the  market.  The 
adoption  of  this  peculiar  device  by  the  defendant  enabled  it 
to  offer  a  persuasive  argument  to  the  retail  dealer  by  point- 
ing out  to  him  the  fact  that  here  was  a  brand  of  tobacco; 
the  plug  of  which  was  of  the  exact  shape,  size,  and  color,  as 
that  of  the  Schnapps  brand,  and  that  the  brand  thereon 
similar  in  shape,  size,  color  of  background,  and  lettering, 
and  which  could  be  placed  upon  the  market  at  a  cheaper 
price  than  the  Schnapps  brand,  and  in  this  way  supplanting 
the  Schnapps  brand  by  selling  what  appeared  to  be  the  same 
tobacco  at  a  much  cheaper  price. 

It  is  insisted  by  complainant  that  most  of  this  brand  of 
tobacco  was  consumed  in  conmiunities  where  ignorant  white 
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and  colored  persons,  who,  being  unable  to  read,  relied  solely 
on  the  general  appearance  of  the  brand  and  size  of  the  plug; 
but  the  court  is  of  opinion  that  this  is  really  not  the  true 
test,  and  does  not  deem  it  necessary  if  such  were  so,  to  make 
the  application  in  this  instance,  in  view  of  the  fact  that  the 
similarity  of  the  brands  are  such  that  the  Traveller  brand 
is  calculated  to  deceive  any  one  of  ordinary  intelligence  who 
might  desire  to  purchase  the  Schnapps  brand.  By  placing 
plugs  of  the  Schnapps  and  Traveller  brands  of  tobacco  along 
side  each  other  in  a  storeroom  with  such  light  as  stores 
usually  have,  at  a  distance  of  six  or  eight  feet  (the  distance 
usually  intervening  between  the  place  where  tobacco  is  placed 
on  the  shelves,  and  the  position  occupied  by  customers), 
and  without  a  magnifying  glass,  it  would  be  a  physical  im- 
possibility for  an  expert  reader  to  distinguish  the  one  from 
the  other. 

[834]  We  know  by  observation  that  the  average  pur- 
chaser of  tobacco  rarely  ever  takes  time  to  examine  the  brand 
on  tobacco  before  removing  the  same.  The  rush  incident  to 
the  great  amount  of  business  that  is  now  being  transacted 
throughout  the  country  renders  it  quite  impossible  for  the 
average  man  to  take  time  to  closely  scrutinize  the  brands 
which  may  be  attached  to  a  particular  piece  of  tobacco  which 
he  may  purchase.  Therefore,  the  public  has  come  to  rely 
mainly  upon  the  well-established  brands  for  almost  every 
article  purchased,  and  is  entitled  to  receive  the  same  free 
from  deception  and  fraud.  Common  honesty,  public  policy, 
and  every  consideration  of  fair  dealing,  demand  that  the 
public  should  be  protected  in  this  respect.  This  peculiar 
brand  of  tobacco,  having  been  so  thoroughly  advertised  by 
all  manner  of  devices,  through  the  public  press,  bill  posters, 
and  cards,  has  become  so  thoroughly  identified  as  the  product 
of  the  R.  J.  Reynolds  Tobacco  Company  that  one  who  de- 
sires to  purchase  this  particular  product  relies  exclusively  on 
the  first  impression  he  gains  when  looking  at  a  caddy  of  plug 
tobacco,  and  does  not  stop  to  critically  examine  the  same  in 
order  to  ascertain  whether  or  not  a  fraud  is  being  practiced 
upon  him. 

10870"— S.  Doc.  111.  02-1,  vol  J 
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That  the  means  employed  by  the  defendant  are  such  as  to 
mislead  those  who  may  desire  to  purchase  the  Schnapps 
brand  of  tobacco  cannot  be  doubted;  and  it  being  further 
shown  that  the  public  has  been  misled  by  the  means  thus 
employed,  and  inasmuch  as  it  appears  from  the  evidence  that 
the  Traveller  brand  was  adopted  with  the  intent  of  entering 
into  unfair  and  fraudulent  competition  with  the  complain- 
ant, the  relief  demanded  will  be  granted. 


IN  RE  CHARGE  TO  GRAND  JURY. 

(District  Court,  B.  D.  Georgia.    February  7,  1907.) 

[161  Fed.  Rep.,  834.] 

CoMMBBCE — Regulation  bt  Congress^-Interstate  Couujsbcr  De- 
fined.— "Interstate  commerce"  comprehends  intercourse  for  the 
purposes  of  trade  in  any  and  all  of  its  forms,  including  transporta- 
tion, purchase,  sale,  and  exchange  of  commodities  between  the  citi- 
zens of  different  states;  and  if  any  commercial  transaction  reaches 
an  entirety  in  two  or  more  states,  and  if  the  parties  dealing  with 
reference  to  that  transaction  deal  from  different  states,  then  the 
whgle  transaction  is  a  part  of  the  interstate  commerce  of  the  United 
States,  and  subject  to  regulation  by  Congress  under  the  Consti- 
tution.<» 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Commerce, 
§5  1-5.1 

Monopolies — Combinations  in  Restraint  of  Interstate  Commerce. — 
The  essentials  of  a  contract  or  combination  or  conspiracy  in  re- 
straint of  trade  or  commerce  among  the  several  states  or  to 
monopolize  any  part  of  such  trade  or  commerce,  inhibited  by  the 
Sherman  Anti-Trust  Law  of  July  2,  1890,  c.  647,  26  Stat.  209  [U.  S. 
Comp.  St.  1901,  p.  3200],  discussed  in  a  charge  to  a  grand  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
«§  8-14.1 

Alexander  Akerman,  Asst.  Dist.  Atty.,  for  the  United 
States. 

Samuel  B.  Adams^  George  TF.  Owens^  and  Walter  G. 
Charlton^  for  defendants. 

o  Syllabus  copyrighted,  1907,  by  West  Publishing  Company. 
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Speer,  District  Judge.  Gentlemen  of  the  grand  jury:  I 
am  informed  by  the  district  attorney  that  the  most  important 
matter  for  your  consideration  at  this  term  is  an  alleged 
violation  of  what  is  known  [835]  as  the  "Anti-Trust  Law." 
These  laws  in  the  United  States  are  but  the  evolution  of  the 
ancient  laws  of  our  law-loving  race  against  those  monopolies 
which  oppress  the  people.  Monopolies  are  equally  obnoxious 
to  the  philosophy  of  Thomas  Jefferson  and  of  Sir  Edward 
Coke.  The  shibboleth  of  the  former,  "equal  rights  to  all 
and  special  privileges  to  none,"  is  often  heard.  The  latter, 
some  350  years  ago,  denounced  them  in  a  definition,  which 
may  be  well  considered  by  modern  jurists  and  modern  juries. 
Said  that  great  English  lawyer : 

A  monopoly  is  an  institution  or  allowance  to  any  person  or  persons, 
bodies  politic  or  incorporate,  of  or  for  the  sole  buying,  selling,  making,  * 
working,  or  using  anything,  whereby  any  person  or  persons,  bodies 
politic  or  corporate,  are  sought  to  be  constrained  of  any  freedom  or 
liberty  that  they  had  before,  or  hindered  in  their  lawful  trade. 

A  more  modem  definition  of  a  trust  declares  it  to  be  "  any 
compact  between  two  or  more  persons  or  corporations,  affect- 
ing any  article  or  commodity  of  which  the  public  must  have 
a  constant  supply,  the  intent  and  direct  tendency  of  such  an 
arrangement  being  the  creation  of  a  scarcity  or  the  enhance- 
ment of  the  price." 

The  efforts  of  the  people  of  this  country  to  protect  them- 
selves against  the  injurious  results  of  such  trusts  and  combi- 
nations have  lasted  now  for  many  years.  This  is  true  of  con- 
stitutional as  of  statutory  law.  Modern  state  Constitutions 
of  Illinois,  Arkansas,  California,  Colorado,  Georgia,  Massa- 
chusetts, Nebraska,  Pennsylvania,  Texas,  and  West  Virginia 
have  provisions  on  the  general  subject.  These  provisions  are 
usually  held  to  be  merely  declaratory  of  the  common  law; 
that  is,  the  law  of  our  forefathers  which  has  come  down  to 
us  from  "  the  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary."  Monopolies  first  began  in  a  large  way  to 
betray  their  injustice  to  the  masses  of  the  people  in  the  reign 
of  Queen  Elizabeth.  From  the  historian  Hume  we  learn  that 
her  active  reign  had  given  occasion  for  distinguished  serv- 
ices on  the  part  of  many  of  her  subjects.    Her  revenues  did 


Digitized  by 


Google 


168  Ifil  FIDBBAL  BEPOBTEB,  836. 

QKiarge  to  the  Grand  Jury. 

not  permit  her  to  adequately  compensate  them.  She  there- 
fore granted  her  servants  and  courtiers  the  privileges  or 
patents  of  certain  monopolies.  These  they  sold  to  others,  who 
were  thereby  enabled  to  raise  commodities  to  what  price  they 
pleased,  and  to  put  "  invincible  restraints  upon  all  commerce, 
industry,  and  emulation  in  the  arts."  "  It  is  astonishing  to 
consider,"  said  the  historian,  "  the  number  and  importance  of 
those  commodities  which  were  thus  assigned  over  to  pat- 
entees. Currants,  salt,  iron,  powder,  cards,  calfskins,  fells, 
pouldavies,  ox-shin  bones,  train  oil,  lists  of  cloth,  potashes, 
anise  seeds,  vinegar,  seacoals,  steel,  aqua  vitse,  brushes,  pots, 
bottles,  saltpeter,  lead,  accidences,  rudiments  of  grammar, 
oil,  calamine  stone,  oil  of  blubber,  glasses,  paper,  starch,  tin, 
sulphur,  the  silicate  of  zinc,  new  drapery,  dried  pilchards, 
•  transportation  of  iron  ordnance,  of  beer,  of  horn,  of  leather, 
importation  of  Spanish  wool,  of  Irish  yarn :  these  are  but  a 
part  of  the  commodities  which  had  been  appropriated  to 
monopolists.  When  this  list  was  read  in  the  House,  a  mem- 
ber cried, '  Is  not  bread  in  the  number  ? '  '  Bread  ? '  said  every 
one  with  astonishment.  '  Yes,  I  assure  you,'  replied  he.  '  If 
affairs  go  on  at  this  rate,  we  shall  have  bread  reduced  to  a 
monopoly  before  next  Parliament.' "  Had  this  earnest  par- 
liamentarian lived  in  the  present  day,  he  would  [886]  have 
heard  much  talk  of  what  are  termed  the  "  biscuit  trust,"  the 
"beef  trust,"  the  "sugar  trust,"  and  perhaps  other  trusts, 
which  deal  with  nutritious  commodities  essential  to  the  health 
and  indeed  to  the  existence,  of  mankind. 

Those  monopolists  of  Elizabeth's  time  were  so  exorbitant 
in  their  demands  that  in  some  places  they  raised  the  price  of 
salt  from  16  pence  a  bushel  to  14  or  15  shillings.  Such  high 
profits  naturally  begat  intruders  upon  their  commerce,  and, 
in  order  to  secure  themselves  against  encroachments,  the 
patentees  were  armed  with  high  and  arbitrary  powers  froui 
the  council,  by  which  they  were  enabled  to  oppress  the  peo 
pie  at  pleasure,  and  to  exact  money  from  such  as  they  thoughi 
proper  to  accuse  of  interfering  with  their  patent.  And, 
while  all  domestic  intercourse  was  thus  restrained,  lest  any 
scope  should  remain  for  industry,  almost  every  species  of 
foreign  commerce  was  confined  to  exclusive  companies,  who 
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bou^t  mnd  sold  at  any  price  that  they  tbemselyes  thought 
prc^r  to  offer  or  exact.  It  was  inevitable  that  such  special 
privileges  should  provoke  vigorous  protest  from  the  repre- 
sentatives of  the  people  in  Parliament.  Accordingly  a 
bill  was  proposed  by  Mr.  Lawrence  Hyde,  entitled  "An  act 
for  the  explanation  of  the  common  law  in  certain  cases  of 
letters  patent."  The  term  "  patent,"  it  must  be  understood, 
was  there  significant  of  a  grant  for  a  monopoly,  and  did  not 
have  the  modern  signification.  Francis  Bacon,  who  after- 
wards became  Lord  Verulam  and  Viscount  St.  Albans,  and 
not  Lord  Bacon,  as  he  is  generally  called,  whom  Poi>e  de- 
clared "the  wisest,  brightest,  meanest,  of  mankind,"  made 
haste  to  exclaim : 

"Ab  to  the  prerogative  royal  of  tlie  prince,  for  my  own  part,  I  ever 
allowed  of  It;  and  it  is  such  as  I  hope  wUl  never  be  discussed.  Tlie 
Queen,  as  sbe  is  our  sovereign,  hath  both  an  enlarging  and  restraining 
power.  ♦  ♦  ♦  With  regard  to  monopolies  and  such  lil^e  cases,  the 
case  hath  ever  been  to  humble  ourselves  unto  her  majesty,  and  by 
petition  desire  to  have  our  grievances  remedied,  especially  when  the 
remedy  touched  her  so  nigh  in  point  of  prerogative.  I  say,  and  I  say 
it  again,  that  we  ought  not  to  deal,  to  Judge,  or  meddle  with  her 
majesty's  prerogative.  I  wish,  therefore,  every  man  to  be  careful  of 
this  business.*' 

Others  spoke  warily  on  the  same  line,  for  the  imperious 
character  of  good  Queen  Bess  was  well  known.  Some  meii 
of  high  courage  spoke  plainly.    Mr.  Montague  said : 

"The  matter  is  good  and  honest,  and  I  like  this  manner  of  pro- 
ceeding by  bill  well  enough  in  this  matter.  The  grievances  are  great, 
and  I  would  note  only  unto  you  thus  much,  that  the  last  Parliament 
we  proceeded  by  way  of  petition,  which  had  no  successful  effect" 

Mr.  Francis  More  said : 

''I  know  the  Queen's  prerogative  is  a  thing  curious  to  be  dealt 
withal;  yet  all  grievances  are  not  comparable.  I  cannot  utter  with 
my  tongue,  or  conceive  with  my  heart,  the  great  grievances  that  the 
town  and  country,  for  which  I  serve,  suffereth  by  some  of  these 
menopoUes.  It  bringeth  the  general  profit  into  a  private  hand,  and 
the  end  of  all  this  is  beggary  and  bondage  to  the  subjects.  We  have 
a  law  for  the  true  and  faithful  currying  of  leather.  There  is  a 
patent  sets  an  at  liberty,  notwithstanding  that  statute.  And  to  what 
purpoee  is  it  to  do  anything  by  act  of  ParUament  when  the  Queen  wlU 
undo  the  same  by  her  prerogative?  Out  of  the  spirit  of  humiUation, 
Hr.  Speaker,  I  4o  qpeak  it,  tbeve  is  no  act  of  liers  that  hat  been 
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or  is  more  derogatory  to  [887]  her  own  majesty,  more  odious  to  the 
subject,  more  dangerous  to  the  commonwealth,  than  the  granting  of 
these  monopolies." 

Mr.  Martin,  with  even  higher  spirit,  declared : 

"  I  do  speak  for  a  town  that  grieves  and  pines,  for  a  country  that 
groaneth  and  languisbeth,  under  the  burden  of  monstrous  and  uncon- 
scionable substitutes  to  the  monopolitans  of  starch,  tin,  cloth,  oil, 
vinegar,  salt  and  I  know  not  what;  nay,  what  not! 

•*  The  principalest  commodities,  both  of  my  town  and  country,  are 
engrossed  into  the  hands  of  these  blood-suckers  of  the  commonwealth. 
If  a  body,  Mr.  Speaker,  being  left  blood,  be  left  still  languishing  with- 
out any  remedy,  how  can  the  good  estate  of  that  body  still  remain? 
Such  is  the  state  of  my  town  and  country;  the  traffic  is  taken  away, 
the  inward  and  private  commodities  are  taken  away,  and  dare  not  be 
used  without  the  license  of  these  monopolitans.  If  these  blood-suckers 
be  still  let  alone  to  suck  up  the  best  and  principalest  commodities 
which  the  earth  there  hath  given  us,  what  will  become  of  us,  from 
whom  the  fruits  of  our  own  soil  and  the  commodities  of  our  own  labor, 
which,  with  the  sweat  of  our  brows,  even  up  to  the  knees  in  mire  and 
dirt,  we  have  labored  for,  shall  be.  taken  by  warrant  of  supreme  au- 
thority, which  the  poor  subject  dare  not  gainsay." 

Notwithstanding  the  objurgations  of  her  subjects,  Eliza- 
beth, by  wheedling  and  cajoling  them  in  a  manner  not  alto- 
gether unfeminine,  succeeded  in  maintaining  the  monopolies 
m  behalf  of  her  favorites,  and  at  the  expense  of  her  people. 
It  was  not  until  the  reign  of  her  successor,  James  I,  that  re- 
lief to  the  people  was  afforded.  In  the  first  Parliament  of 
this  King,  a  Committee  of  Grievances  was  appointed,  of 
which  Sir  Edward  Coke  was  the  chairman,  and  it  is  doubt- 
less ascribable  to  the  labors  of  this  great  lawyer  that  the 
English  statute  was  enacted,  which  to  this  day  stands  in  all 
its  original  vigor  among  the  laws  of  England.  Of  this  act 
against  monopolies  our  own  anti-trust  law  is  intended  to  be 
the  equivalent,  as  affecting  all  matters  to  which  the  legisla- 
tive and  judicial  power  of  the  United  States  may  extend. 
The  heart  of  man  to-day  is  much  the  same  as  in  the  days  of 
Elizabeth  and  James.  The  greed  and  avarice  of  the  powerful 
sometimes  take  little  thought  of  the  losses  they  entail  on 
others  not  so  powerful.  Not  only  do  such  combinations  tend 
to  destroy  all  healthy  rivalry  and  competition  among  those 
who  purchase  or  sell  the  products  of  the  people,  but  they 


Digitized  by 


Google 


IN  RE  OHABQB  TO  GBAND  JURY.  161 

Oharge  to  the  Grand  Jury. 

sometimes  little  reck  the  miseries  and  destitution  inflicted  on 
the  producers  themselves,  the  stories  of  whose  lives  are  often 
told  in  the  short  and  simple  annals  of  the  poor. 

Like  the  Parliament  of  England,  the  Congress  of  the 
United  States  has  enacted  the  present  laws  prohibiting  mod- 
em combinations  in  restraint  of  trade.  These  are  not  the 
result  of  patents  granted  by  a  partial  monarch,  but  they  are 
the  outgrowth  of  far-reaching  schemes,  planning  combina- 
tions to  seize  a  suitable  occasion  to  oppress  by  unlawful  com- 
pacts the  many  for  the  aggrandizement  and  enrichment  of 
the  few.  The  law  finds  its  authority  in  the  power  of  Con- 
gress granted  by  the  Constitution  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states.  "  The  power 
to  regulate,"  said  Mr.  Justice  Harlan,  in  his  dissenting  opin- 
ion, in  United  States  v.  E.  G.  Knight  Company^  156  U.  S.  20, 
15  Sup.  Ct.  249,  39  L.  Ed.  325,  "  is  the  power  to  prescribe  the 
rule  by  which  the  subject  regulated  is  to  be  governed.  It  is 
one  that  must  be  exercised,  whenever  necessary,  through  the 
territorial  limits  of  the  several  states.  The  power  [838]  to 
make  these  regulations '  is  complete  in  itself,  may  be  exercised 
to  its  utmost  extent,  and  acknowledges  no  limitations  other 
than  are  prescribed  in  the  Constitution.'  It  is  plenary  be- 
cause vested  in  Congress  'as  absolutely  as  it  would  be  in  a 
single  government  having  in  its  constitution  the  same  restric- 
tions on  the  exercise  of  the  power  as  are  found  in  the  Consti- 
tution of  the  United  States.'" 

It  may  be  exercised,  said  Chief  Justice  Marshall,  in  Gib- 
bons  V.  Ogden,  9  Wheat.  (U.  S.)  1,  6  L.'  Ed.  23,  "  whenever 
the  subject  exists."  Said  Mr.  Justice  Johnson  in  the  same 
case: 

*'The  power  to  regulate  commerce  carries  with  it  the  whole  sub- 
ject, leaving  nothing  for  the  state  to  act  upon,  and,  if  there  was  any 
one  object  riding  over  eyery  other  in  the  adoption  of  the  Constitution, 
it  was  to  keep  commercial  intercourse  among  the  states  free  from  aU 
tnyidions  and  partial  restrainta  In  aU  commercial  regulations  we 
are  one  and  the  same  people." 

In  RobUns  v.  SJieTby  Taxing  District^  120  U.  S.  489, 7  Sup. 

Ct  692,  30  L.  Ed.  694,  Mr.  Justice  Bradley  declared  that 

.  the  United  States  are  but  (me  country,  and  are  and  must  be 
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subject  to  one  system  of  regulations  in  respect  to  interstate 
commerce. 

In  this  connection  we  may  well  inquire,  what  is  commerce? 
We  are  answered  in  the  lucid  phraseology  of  Chief  Justice 
Marshall  : 

"  (Commerce,  undoubtedly,  Is  traffic,  but  It  Is  something  more :  It  is 
Intercourse.  It  does  not  embrace  the  completely  Interior  traffic  of 
the  respective  states — that  *  which  is  carried  on  between  man  and 
man  in  a  state,  or  between  different  parts  of  the  same  state,  and 
which  does  not  extend  to  or  affect  other  states ' — ^but  it  does  embrace 
*  every  species  of  commercial  intercourse  *  between  the  United  States 
and  foreign  nations  and  among  the  states,  and  therefore  it  includes 
such  traffic  or  trade,  buying,  selling,  and  interchange  of  commodities  as 
directly  affects  or  necessarily  involves  the  interests  of  the  people  of 
the  United  States.  ' "  Commerce "  as  the  word  is  used  in  the  Oon- 
stitution,  is  a  unit,'  and  *  can  not  stop  at  the  external  t>ouiidary  line 
of  each  state,  but  may  be  introduced  into  the  interior.'  The  genius 
and  character  of  the  whole  government  seems  to  be  that  its  action  Is 
to  be  applied  to  all  the  external  concerns  of  the  nation,  and  to  those 
internal  concerns  which  affect  the  states  generally." 

This  was  the  language  of  the  great  Chief  Justice  in  the 
famous  case  of  Gibbons  v.  Ogden.  It  is  further  defined  in  the 
County  of  Mobile  v.  Kimball^  102  U.  S.  691,  26  L.  Ed.  238: 

"Commerce  with  foreign  countries  and  among  the  states,  strictly 
considered,  consists  in  intercourse  and  traffic,  including,  in  these 
terms,  navigation  and  the  transportation  and  transit  of  persons  and 
property,  as  well  as  the  purchase,  sale,  and  exchange  of  commodities.^ 

This  expression  was  adopted  anew  in  Gloucester  Ferry 
Company  v.  PemisyVoania^  114  U.  S.  196,  5  Sup.  Ct.  826,  29 
L.  Ed.  158.  It  follows  that  interstate  commerce  does  not, 
therefore,  exist  in  transportation  merely.  "  It  includes  the 
purchase  and  sale  of  articles  that  are  intended  to  be  trans- 
ported from  one  state  to  another — every  species  of  commer- 
cial intercourse  among  the  states  and  with  foreign  nations." 

A  more  recent  definition  is  that  of  Judge  Hough  of  the 
Southern  District  of  New  York  in  the  very  recent  case  of  the 
United  States  of  America  against  The  McAndrews  <&  Forbsi 
Company  et  aZ.,  known  as  the  "Licorice  Paste  Case." 
^  ^  Commerce,'  in  its  simplest  signification,  means  the  ex- 
change of  goods,  but  with  the  advancing  complexity  [839]  of 
civilization  it  is  now  certainly  significant,  not  only  of  ex- 
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change,  but  of  the  buying  and  selling  of  commodities,  and 
especially  of  the  exchange  of  merchandise  on  a  large  scale. 
It  may  be  said  to  be  trade,  traffic,  or  exchange  between  dif- 
ferent places  and  communities.  Webster's  Dictionary, 
quoted  in  State  v.  Indiana^  c&c.^  Co.,  133  Ind.  69,  32  N.  E. 
817,  18  L.  E.  A.  502."  So  that  nowadays,  and  in  the  sense 
in  which  the  word  is  used  in  the  statement  of  the  law  which 
I  shall  presently  read  you,  its  import  or  meaning  compre- 
hends intercourse  for  the  purposes  of  trade  in  all  its  forms. 
Welton  V.  Missouri,  91  U.  S.  276,  23  L.  Ed.  347.  And  inter- 
state  commerce,  therefore,  comprehends  intercourse  for  the 
purposes  of  trade  in  any  and  all  of  its  forms,  including  trans- 
portation, purchase,  sale,  and  exchange  of  commodities  be- 
tween the  citizens  of  different  states.  Hopkins  v.  United 
States,  171  U.  S.  578, 19  Sup.  Ct.  40,  43  L.  Ed.  290.  There- 
fore, if  any  commercial  transaction  reaches  an  entirety  in 
two  or  more  states,  and  if  the  parties  dealing  with  reference 
to  that  transaction  deal  from  different  states,  then  the  whole 
transaction  is  a  part  of  the  interstate  commerce  of  the  United 
States.    United  States  v.  Swift  (C.  C.)  122  Fed.  529. 

Now  what  is  the  law  which  Congress  has  enacted  for  the 
purpose  of  protecting  this  commerce  thus  defined  from  the 
injurious  operations  of  illegal  and  unlawful  combinations 
in  restraint  of  it.  We  find  that  Congress  passed  the  act 
approved  July  2, 1890,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  com- 
monly known  as  the  "  Sherman  Anti-Trust  Law,"  the  parts 
of  which,  important  for  our  consideration  here,  are  as 
follows: 

**SEcn<m  1.  Every  contract  or  combination  In  the  form  of  a  tmst 
or  otherwise,  or  conspiracy  in  restraint  of  trade  and  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  be 
megal.  Every  person  who  shall  make  any  such  contract  or  engage 
In  any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor  and  any  conviction  thereof  shaU  be  punished  by  fine 
not  exceeding  $5,000,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments  in  the  discretion  of  the  court. 

"  Skc.  2.  Every  person  who  shaU  monopolize  or  attempt  to  monopo- 
lize, or  combine  or  conspire  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  states  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  any  conviction  thereof  shaU 
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be  punished  by  fine  not  exceeding  $5,000  or  by  Imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments  in  the  discretion  of 
the  court." 
Act  July  2,  1890,  c.  047,  26  Stat.  209  [U.  S.  CJomp.  St.  1901,  p.  3200]. 

The  first  efficient  case  in  which  a  full  analysis  of  the  law 
was  given  by  the  Supreme  Court  of  the  United  States  was 
that  of  United  States  v.  Freight  Association^  166  U.  S.  323, 
17  Sup.  Ct.  540,  41  L  Ed.  1007.  This  is  properly  called  the 
^^Trans-Missouri  Case.^^  It  was  there  held  that  the  pro- 
hibitory provisions  of  the  act  of  July  2,  1890,  namely  the 
"Anti-Trust  Act,"  applied  to  all  contracts  in  restraint  of 
interstate  and  foreign  trade  or  conmierce,  without  exception 
or  limitation,  and  are  not  confined  to  those  in  which  the 
restraint  is  unreasonable.  It  was  also  held  that,  in  order  to 
maintain  its  case,  "  the  government  is  not  obliged  to  show 
that  the  agreement  in  question  was  entered  into  for  the  pur- 
pose of  restraining  trade  or  commerce,  if  such  restraint  is  its 
necessary  effect."  A  comprehensive  view  of  the  law  may  be 
found  [840]  in  the  latter  case,  in  the  language  of  Mr.  Justice 
Peckham,  to  which  I  invoke  your  special  attention : 

**It  Is  wholly  different,  however,  when  such  changes  are  effected 
by  combinations  of  capital,  whose  purpose  in  combining  is  to  control 
the  production  or  manufacture  of  any  particular  article  in  the  market, 
and  by  such  control  dictate  the  price  at  which  the  articles  shall  be 
sold,  the  effect  being  to  drive  out  of  business  all  the  small  dealers  in 
the  commodity,  and  to  render  the  public  subject  to  the  decision  of 
the  combination  as  to  what  price  shall  be  paid  for  the  article.  In  this 
light  It  is  not  material  tliat  tlie  price  of  an  article  may  be  lowered. 

**  It  is  in  the  power  of  the  combination  to  raise  it,  and  the  result  in 
any  event  is  unfortunate  for  the  country  by  depriving  It  of  the  serv- 
ices of  a  large  number  of  small  but  independent  dealers  who  were 
familiar  with  the  business  and  who  had  spent  their  lives  in  it,  and  who 
supported  themselves  and  their  families  from  the  small  profits  realized 
therein. 

"Whether  they  be  able  to  find  other  avenues  to  earn  their  Uveli- 
bood  is  not  so  material,  because  it  is  not  for  the  real  prosperity  of  any 
country  that  such  changes  should  occur  which  result  in  transferring 
an  independent  business  man,  the  head  of  his  establishment,  smaU 
though  it  might  be,  into  a  mere  servant  or  agent  of  a  corporation  for 
selling  the  commodities  which  he  once  manufactured  or  dealt  in, 
having  no  voice  in  shaping  the  business  policy  <^  the  company,  and 
bound  to  obey  orders  issued  by  others.  Nor  Is  it  for  the  substantial 
interests  of  the  country  that  any  one  commodity  should  be  within  the 
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sole  power  and  subject  to  the  sole  will  of  one  powerful  combination 
of  capital.  Congress  has,  so  far  as  its  Jurisdiction  extends,  prohibited 
all  contracts  or  combinations  in  the  form  of  trusts  entered  into  for 
the  purpose  of  restraining  trade  and  commerce.  The  results  naturally 
flowing  from  a  contract  or  combination  in  restraint  of  trade  or  com- 
merce, when  entered  into  by  a  manufacturing  or  trading  company  such 
as  above  stated,  while  differing  somewhat  from  those  which  may  fol- 
low a  contract  to  keep  up  transportation  rates  by  railroads,  are 
nevertheless  of  the  same  nature  and  kind,  and  the  contracts  them- 
selves do  not  so  far  differ  in  their  nature  that  they  may  not  all  be 
treated  alike  and  be  condemned  in  conmion.*' 

The  next  important  deliverance  upon  this  subject  may  be 
found  in  the  case  of  United  States  v.  Traffic  Association^  171 
U.  S.  505,  19  Sup.  Ct.  25,  43  L.  Ed,  259.  There  railroad 
companies  formed  themselves  into  an  association  known  as 
the  "Joint  Traffic  Association."  They  agreed  that  they 
should  have  jurisdiction  over  all  competitive  traffic,  with  cer- 
tain exceptions;  that  they  were  to  fix  rates,  fares,  and 
charges,  and  from  time  to  time  change  the  same.  No  party 
to  the  agreement  was  to  be  permitted  to  deviate  from  or 
change  those  rates,  fares,  or  charges,  and  its  action  in  that 
respect  was  not  to  affect  rates  disapproved,  except  to  the 
extent  of  its  interest  therein  over  its  own  road.  They  ex- 
pressly agreed  that  they  would  not  permit  a  violation  of  the 
interstate  commerce  act.  They  also  agreed  that  the  managers 
should  co-operate  with  the  Interstate  Commerce  Commission 
to  secure  stability  and  uniformity  in  rates,  fares,  charges,  etc. 
The  managers  were  given  power  to  decide  and  enforce  the 
course  which  should  be  pursued  with  connecting  companies, 
not  parties  to  the  agreement,  which  declined  or  failed  to  ob- 
serve the  established  rates.  Assessments  were  made,  and  the 
agreement  was  to  continue  for  five  years. 

Notwithstanding  the  profuse  assurances  upon  the  part  of 
these  railroad  gentlemen  that  they  would  co-operate  with  the 
Interstate  Commerce  Commission,  the  Supreme  Court  of  the 
United  States  declared  their  combination  and  agreement  void. 
In  this,  as  in  the  Trans-Missouri  Case,  the  greatest  lawyers 
in  the  country  were  retained  [841]  for  the  railroads.  Mr. 
J.  C.  Carter  argued  for  the  Joint  Traffic  Association,  the 
renowned  Edward  J.  Phelps  for  the  New  York  Central  & 
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Hudson  Kiver  Railroad,  and  the  Hon.  George  F.  Edmunds, 
darum  et  venerabile  nomen,  for  the  Pennsylvania  Railroad 
Company.  It  is  perhaps  safe  to  say  that  no  greater  and  more 
experienced  lawyers  ever  appeared  before  an  American  court. 
The  then  Solicitor  General  appeared  for  the  government. 
The  court,  after  the  most  elaborate  inquiry  and  careful  con- 
sideration, reaffirmed  its  conclusions  in  the  Trans-Missouri 
Case. 

In  Addyston  Pipe  A  Steel  Go.  v.  United  States^  175  U.  S. 
240,  20  Sup.  Ct.  96,  44  L.  Ed.  136,  this  great  statute  against 
modern  monopolies  again  came  under  review.  There  the  rul- 
ing of  the  court  below  was  made  by  Circuit  Judge  Taft.  The 
case  involved  a  combination  to  control  the  manufacture  and 
sale  and  transportation  of  iron  pipe.  Said  Justice  Peckham 
for  the  court: 

"  While  no  particular  contract  regarding  the  furnishing  of  pipe  or 
the  price  for  which  it  was  furnished  was  in  the  contemplation  of  the 
parties  to  the  combination  at  the  time  of  its  formation,  yet  it  was 
tlieir  intention,  as  it  was  the  purpose  of  the  combination,  to  directly 
and  by  means  of  such  combination  increase  the  price  for  which  all 
contracts  for  the  delivery  of  pipe  within  the  territory  above  described 
should  be  made,  and  the  latter  result  was  to  be  achieved  by  abolishing 
all  competition  between  the  parties  to  the  combination.  The  direct 
and  immediate  result  of  the  combination  was  therefore  necessarily  a 
restraint  npon  interstate  commerce  in  respect  to  articles  manufactured 
by  any  of  the  parties  to  it  to  be  transported  beyond  the  state  in  which 
they  were  made.  The  defendants,  by  reason  of  the  combination  and 
agreement,  could  only  send  their  goods  out  of  the  state  in  which  they 
were  manufactured  for  sale  and  delivery  in  another  state  upon  the 
terms  and  pursuant  to  the  provisions  of  such  combination." 

The  court  held  that  this  was  a  combination  in  restraint  of 
trade,  and,  to  the  extent  to  which  interstate  transactions  were 
involved,  the  judgment  of  the  court  below  was  affirmed.  On 
the  constitutional  question  the  court  held  that  Congress  may 
enact  such  legislation  as  shall  declare  void  and  prohibitive 
the  provisions  of  any  contract  between  individuals  or  corpora- 
tions where  the  natural  and  direct  effect  of  such  contracts 
shall  be,  when  carried  out,  directly,  and  not  as  a  mere  ind- 
dent  to  other  and  innocent  purposes,  to  affect  to  any  extent 
interstate  or  foreign  commerce.  An  association  was  formed 
in  California  by  the  manuf adurers  and  dealers  in  tiles,  man- 
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ties,  and  grates.  The  dealers  agreed  not  to  purchase  mate- 
rial from  manufacturers  who  were  not  members  of  the  asso- 
ciation, and  not  to  sell  unset  tile  to  non-members  for  less  than 
list  prices,  which  were  50  per  cent,  higher  than  prices  to 
members,  and  all  manufacturers  who  were  residents  of  states 
other  than  California  agreed  not  to  sell  to  any  one  other  than 
members.  Violations  of  the  agreement  rendered  the  member 
subject  to  forfeiture  of  membership.  Each  member  was  re- 
quired to  carry  $3,000  worth  of  stock.  Whether  applicants 
were  to  be  admitted  was  a  matter  for  the  arbitrary  decision 
of  the  association.  A  firm  of  dealers  in  tiles,  mantels,  and 
grates  in  San  Francisco  who  had  not  sought  or  been  asked  to 
join  the  association,  and  did  not  carry  $3,000  of  its  stock, 
brought  an  action  to  recover  damages  under  paragraph  7  of 
the  anti-trust  act  of  July  2,  1890,  namely,  the  act  under  con- 
sideration (26  Stat.  210  [U.  S.  C!omp.  St.  1901,  p.  3202 1). 
The  court  held  that  although  the  sales  [842]  of  unset  tiles 
were  within  the  state  of  California,  and  although  such  sales 
constituted  a  very  small  portion  of  the  contract  involved,  the 
agreement  of  the  manufacturers  without  the  state  not  to  sell 
to  any  one  but  members  was  part  of  a  scheme  which  included 
the  enhancement  of  the  price  of  the  unset  tile  by  the  dealers 
within  the  state,  and  that  the  whole  matter  was  so  bound 
together  that  the  transactions  within  the  state  were  insepa- 
rable and  became  a  part  of  a  purpose  which,  when  carried 
out,  was  a  combination  in  restraint  of  interstate  trade  or 
commerce.  They  held  furthermore  that  the  association  con- 
stituted and  amounted  to  an  agreement  or  combination  in 
restraint  of  trade  within  the  meaning  of  the  act  of  July  2, 
1890,  and  that  the  parties  aggrieved  were  entitled  to  recover 
threefold  damages  found  by  the  jury. 

In  the  case  of  Swift  Co.  v.  United  States,  printed  in  196 
U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed.  518,  and  decided  Janu- 
ary 30, 1905,  the  court  gives  its  attention  to  combinations  in 
restraint  of  trade  among  the  dealers  in  fresh  meat  through- 
oiut  the  United  States.  It  is  aimed  at  what  is  called  the 
"  beef  trust,"  and  declares  that  a  combination  of  a  dominant 
proportion  of  the  dealers  in  fresh  meat  throughout  the 
United  States  not  to  bid  against  each  other  in  the  live  stock 
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markets  of  the  different  states,  to  bid  up  prices  for  a  few  days 
in  order  to  induce  shipments  to  the  stockyards,  to  fix  selling 
prices,  and  to  that  end  to  restrict  shipments  of  meat  when 
necessary,  to  establish  a  uniform  rule  of  credit  to  dealers, 
and  to  keep  a  blacklist,  to  make  uniform  and  improper 
charges  for  cartage,  to  secure  less  than  lawful  freight  rates 
to  the  exclusion  of  competitors,  with  intent  to  monopoly,  is 
an  illegal  combination  within  the  meaning  and  prohibition 
of  the  act  of  July  2,  1890,  and  can  be  restrained  and  en- 
joined in  an  action  by  the  United  States.  The  court  goes 
further  and  holds  that  it  does  not  matter  that  the  combina- 
tion of  this  nature  embraces  a  restraint  and  monopoly  of 
trade  within  a  single  state,  if  it  also  embraces  and  is  directed 
against  commerce  among  the  states.  It,  however,  declared 
that  the  effect  upon  interstate  commerce  is  direct  and  not 
incidental.  It  further  holds  that  if  a  principal  element  of 
such  a  scheme  were  lawful,  and  the  participants  are  bound 
by  a  common  intent  as  part  of  the  unlawful  scheme  to 
monopolize  interstate  commerce,  the  balance  may  make  the 
parts  unlawful.  To  illustrate,  they  hold  that  when  cattle 
are  sent  for  sale  from  a  place  in  one  state,  with  the  expecta- 
tion that  they  will  end  their  transit,  after  purchase,  in  an- 
other, and  when  in  effect  they  do  so,  with  only  the  inter- 
ruption necessary  to  find  a  purchaser  at  the  stockyards,  and 
when  this  is  a  typical,  constantly  recurring  course,  it  consti- 
tutes interstate  commerce,  and  the  purchase  of  cattle  is  an 
incident  of  such  commerce. 

In  the  famous  Northern  Securities  Co.  CasCy  193  U.  S.  197, 
24  Sup.  Ct.  436,  48  L.  Ed.  679,  the  following  facts  were 
developed:  A  holding  corporation  was  formed  called  the 
"  Northern  Securities  Company."  It  became  the  custodian 
of  more  than  nine-tenths  of  the  stock  of  the  Northern  Pa- 
cific, and  more  than  three-fourths  of  the  stock  of  the  Great 
Northern.  These  were  competitive  lines.  The  stockholders 
of  the  companies  who  delivered  their  stock  received  upon 
similar  conditions  shares  of  stock  in  the  holding  corpora- 
tion. The  court  held  that  the  constituent  companies  ceased 
under  this  arrangement  to  be  [843 J  in  active  competition  for 
trade  and  commerce  along  their  respective  lines,  and  became 
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practically  one  powerful,  consolidated  corporation  by  the 
name  of  the  holding  company,  the  principal,  if  not  the  sole, 
object  of  which  was  to  carry  out  the  purpose  of  the  original 
combination  under  which  competition  between  the  constitu- 
ent companies  would  cease.  It  was  held  to  be  an  illegal 
combination  in  violation  of  the  anti-trust  law,  and  that  it 
was  within  the  power  of  the  Circuit  Court  to  enjoin  the 
holding  company  from  voting  such  stock  and  from  exercis- 
ing any  control  whatever  over  the  acts  and  control  of  the 
railroad  companies,  and  also  to  enjoin  the  railroad  from 
paying  any  dividends  to  the.  holding  corporation  on  any  of 
their  stock  held  by  it.  "  If,"  said  that  renowned  and  vener- 
able American  jurist,  Mr.  Justice  Harlan,  ever  insistent  to 
protect  the  rights  of  those  who  cannot  help  themselves,  "  the 
Anti-Trust  Law  is  held  not  to  embrace  a  case  such  as  that 
now  before  us,  the  plain  intention  of  the  legislative  branch 
of  the  government  would  be  defeated.  If  Congress  has  not 
by  the  words  used  in  the  act  described  this  and  like  cases,  it 
would,  we  apprehend,  be  impossible  to  find  words  that  would 
describe  them." 

Cases  of  this  general  character  have  been  and  are  of  im- 
mense consequence  to  the  American  people.  A  large  number 
of  cases  involving  these  principles  are  pending  elsewhere  in 
the  United  States.  The  law  has  been  of  force  for  17  years. 
Its  constitutionality  has  been  settled  in  the  great  case  of 
United  States  v.  Joint  Trafjic  Association,  171  U.  S.  505,  19 
Sup.  Ct.  25,  43  L.  Ed.  259.  A  large  number  of  cases  have 
been  decided  in  which  such  combinations  and  trusts  have 
been  restrained  because  in  violation  of  the  law. 

A  case  of  this  sort  is  Swift  Co,  and  Others  v.  United  States, 
already  referred  to.  There  a  combination  between  individ- 
uals and  corporations  engaged  in  the  business  of  purchasing 
live  stock,  converting  it  into  fresh  meat,  and  selling  the  prod- 
ucts in  interstate  commerce,  whereby  competition  both  in 
purchasing  live  stock  and  the  sale  of  the  meat  was  suppressed, 
was  declared  unlawful  by  the  Supreme  Court  of  the  United 
States. 

The  same  result  happened  in  the  case  of  General  Paper 
Company  v.  UniUd  States  (U.  S.)  26  Sup.  Ct.  356,  50  L.  Ed. 
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686;  in  United  States  against  T?t€  Nome  Retail  Grocers^  As- 
sociatiouj  in  far  Alaska;  in  the  case  of  the  United  States 
against  Tfie  Otis  Elevator  Company;  in  the  United  States 
against  T/ie  Federal  Salt  Company.  An  indictment  was  also 
had  against  the  salt  company.  Under  the  penal  clauses  of 
the  law  they  were  found  guilty  and  sentenced  to  pay  a  fine 
of  $1,000.  A  great  many  similar  cases  are  now  pending  in 
the  various  states  and  territories.  All  these,  and  many  others 
of  equal  or  greater  interest,  appear  in  the  latest  report  of  the 
Attorney  General  to  the  Congress  of  the  United  States. 

An  illustration  of  the  vital  significance  of  this  law  may  be 
found  in  the  case  of  Tift  et  al.  v.  Southern  Railway  Co.  et  al. 
(recently  decided  by  this  court)  138  Fed.  763.  There,  as  in 
the  Trans-Missouri  Case,  it  was  in  effect  held  that  a  combi- 
nation to  control  the  rates  of  a  number  of  railroad  companies, 
called  the  "  Southeastern  Tariff  Association,"  was  a  combina- 
tion in  restraint  of  trade.  Pursuant  to  the  deliberations  of 
that  body,  they  had  made  an  advance  of  2  [844]  cents  per 
100  pounds  on  all  lumber  shipped  from  this  section  to  Ohio 
river  points  and  points  beyond  in  car  load  lots.  As  this  is  a 
(Jeorgia  case,  it  will  perhaps  be  justifiable  to  quote  a  brief 
extract  from  the  opinion  of  the  court : 

"They  have  no  right,  to  graduate  their  charges  in  proportion  to 
the  prosperity  which  comes  to  Industries  whose  products  they  trans- 
port. With  equal  reason  they  might  demand  an  increase  of  rates 
for  the  transportation  of  cotton  with  every  increase  in  the  value  of 
our  great  staple.  Indeed,  to  concede  the  principle  for  the  fixation  of 
rates  upon  which  the  railroads,  through  the  medium  of  the  South- 
eastern Freight  Association,  have  acted  in  this  case,  would  concede 
their  power  to  levy  for  no  better  service  augmentation  of  tolls  for 
every  increase  of  profit  in  every  line  of  endeavor  won  by  the  enter- 
prise, sagacity,  and  Industry  of  the  American  people.  It  is  superfluous 
to  add  that  a  government  of  law  and  not  of  men  will  never  tolerate 
such  domination  and  control  of  the  trade,  manufacture,  and  commerce 
of  the  American  people.  These  views  relate  exclusively  to  the  facts 
before  the  court  in  this  case,  as  proven  incontestably  by  the  evidence, 
and  as  found  by  the  Interstate  Commerce  Commission.  Here  is  no 
attempt  to  discredit  the  incalculable  services  which  are  hourly  ren- 
dered the  country  by  the  railways.  In  nothing  do  we  share  the 
animus  or  purposes  of  that  sinister,  selfish,  and  insincere  agitation 
which  would  excite,  if  it  could,  the  masses  of  the  people  to  hatred 
and  injustice  toward  corporations.  Such  a  propaganda  provokes  in 
the  Justly  balanced  mind,  and  particularly  in  the  mind  trained  for 
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the  administration  of  law  and  for  the  protection  of  property  and  |)er- 
sonal  rights,  disapprobation,  and,  indeed,  abhorrence. 

"  With  sincere  enthusiasm  the  Judge  of  this  court  has  elsewhere 
testified  to  the  wonderful  material  blessings  bestowed  upon  our  once 
prostrate  Southland  by  our  great  railway  systems.  In  *  economies  of 
operation;  in  constant,  if  gradual,  reduction  of  rates;  in  increased 
facilities  and  more  expensive  accommodations ;  in  more  uniform  serv- 
ice for  longer  distances  without  change  of  cars;  In  abolition  of  short, 
disjointed  lines  under  diCTerent  management;  in  augmentation  of 
shipping  facilities;  in  physical  perfection  of  the  properties,  and  con- 
sequent safety  to  the  public;  in  the  steady  increase  In  value  of  all 
the  securities  of  these  great  highways  of  Southern  commerce.  ♦  ♦  ♦ » 
And  with  what  result? 

'*  Where  formerly  asthmatic  engines  attached  to  unsafe  and  noisome 
trains,  through  the  solitudes  of  an  impoverished  country,  like  a 
wounded  snalce  dragged  their  slow  length  along,  now  we  behold,  on 
massive  rails  of  gleaming  steel,  on  roadbeds  of  granitic  ballast,  suc- 
cessive sections  of  long  freight  trains  sturdily  steaming  through  a 
prosperous  land  smiling  with  luxuriant  crops,  beautiful  with  neat  and 
happy  homes,  the  chimneys  of  great  factories  giving  employment  to 
thousands,  almost  marking  the  miles;  or  the  admiration  kindles  and 
the  pulse  leaps  as  the  limited  express,  laden  with  its  human  freight, 
glances  by  on  its  mission  of  progress  and  civilization. 

"In  nothing  do  we  abate  that  enthusiastic  approval  of  the  services 
of  the  railways  to  the  people,  but  not  more  than  any  other  human 
agency  is  railroad  management  infallible.'* 

Can  it  be  that  such  eulogium,  earnestly  spoken,  will  be 
made  a  travesty  of  the  facts  by  a  short-sighted,  sinister,  and 
criminal  policy,  which  ignores  rotting  cross-ties  and  quiver- 
ing road-beds,  which  places  the  adolescent,  the  ignorant,  tho 
indifferent,  and  the  underpaid  at  the  telegraph  key,  which 
recks  not  the  daily  story  of  colliding  or  derailed  trains,  flam- 
ing engines,  of  murdered  and  mangled  passengers,  of  brave 
engineers  and  trainmen,  officials  of  every  rank,  crushed  into 
bleeding  shapes  or  burned  to  cinders — a  policy  whose  shib- 
boleth is  that  of  "damned  lago":  ''Put  money  in  thy 
purse."    "Go,  get  money." 

The  patriotic  and  proper  solution  of  every  controversy, 
involving  the  vast  questions  of  combination  in  restraint  of 
trade,  of  trusts  and  [845]  transportation,  is  simply  the  trial 
of  each  case  on  its  particular  facts,  and  with  an  eye  single 
to  the  merits  of  the  one  party  or  the  other.  In  interstate 
10870*--S.  Doc.  Ill,  62-1.  vol  H 12 
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commerce  this  is  exclusively  a  duty  of  the  national  tribunals, 
and  the  laws  regulating  such  commerce  are  within  the  exclu- 
sive power  of  Congress,  and  within  the  control  of  a  fearless 
and  clear-eyed  people  who,  as  Emerson  said,  "  whether  James 
or  Jonathan  sits  in  the  chair  and  holds  the  purse  "  with  their 
common  sense,  will  conserve  the  safety  of  our  country. 

The  inquiry  to  which  your  attention  will  be  directed,  as  I 
am  officially  informed,  will  not,  like  the  Tift  Case  (known 
as  the  ^^  Lumber  Rate  Oase^^)^  involve  interstate  and  foreign 
commerce  in  lumber.  I  am  informed  by  the  district  attor- 
ney that  it  will  relate  to  the  kindred  products  of  turpentine 
and  rosin,  commonly  known  as  "  naval  stores."  These  prod- 
ucts are  of  immense  value  to  the  people  of  this  and  adjacent 
states.  Nor  does  it  appear,  notwithstanding  predictions  to 
the  contrary,  that  the  great  natural  resources  found  in  the 
pine  forests  of  Georgia,  Florida,  and  other  southern  states 
are  about  to  disappear.  It  cannot  be  doubted  that  with 
judicious  forestry  laws  and  careful  attention  on  the  part  of 
the  people  the  pine  forests  will  in  a  large  measure  regain 
their  pristine  vigor  and  value.  The  port  of  Savannah  is 
believed  to  be  the  greatest  port  for  the  export  and  handling 
of  naval  stores  in  the  world,  and  its  people,  like  those  of 
every  state  from  North  Carolina  to  Texas,  and  the  con- 
sumers everywhere,  should  be  deeply  interested  in  your 
inquiry. 

You  will  ascertain  then,  gentlemen,  from  the  evidence, 
oral  or  otherwise,  whether  there  are  those  who,  within  the 
jurisdiction  of  this  court,  have  entered  into  contracts  or 
combinations,  in  the  form  of  trusts  or  otherwise,  or  con- 
spiracies, in  restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations.  You  will  inquire  whether 
there  are  those  who  have  monopolized  or  attempted  to  mo- 
nopolize, or  combined  or  conspired  with  any  person  or  per- 
sons to  monopolize,  any  part  of  the  trade  or  commerce  among 
the  states  or  with  foreign  nations.  I  charge  you  that  the 
word  "  person  "  or  "  persons  "  in  this  connection  imports 
corporations  also.  If  you  are  the  men  the  law  presumes 
you  to  be,  and  which  I  am  sure  you  are,  you  will  permit 
nothing  but  the  law,  the  evidence,  and  your  consciences  to 
control  vour  action. 
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You  will  have  other  grave  duties  to  perform,  involving 
other  laws  enacted  to  protect  and  promote  the  business,  wel- 
fare, and  happiness  and  security  of  our  people,  in  so  far  as 
that  is  within  the  jurisdiction  intrusted  to  you.  The  as- 
sistant attorneys  will  be  your  legal  advisers,  and  you  can 
rely  on  their  interpretation  and  construction  of  the  law. 
The  court  will,  on  occasion,  afford  you  any  assistance  in  its 
power. 

Grave  as  are  the  interests  of  the  people  intrusted  to  your 
care — for  the  government  and  the  people  are  powerless  in 
the  lack  of  your  duty  well  performed — to  you  the  matter 
of  gravest  moment  and  most  lasting  import  is  the  effect  of 
your  conduct,  in  the  presence  of  these  mighty  issues  of  public 
law,  upon  the  strength  and  elevation  of  character,  conscience, 
and  citizenship.  I  adjure  you  in  familiar  words,  "  Let  all 
the  ends  thou  aimest  at  be  thy  country's,  thy  God's,  and 
truth's."  To  each  grand  juryman  will  I  confidently  say, 
**To  thine  own  self  be  [846]  true,  and  it  must  follow  as 
night  the  day,  thou  canst  not  then  be  false  to  any  man." 

Note. — ^The  grand  Jury,  to  whom  this  charge  was  made,  presented 
Indictments  against  a  number  of  parties  and  corporations,  and  the 
principal  defendants,  on  arraignment,  having  pleaded  guilty,  the 
court  imposed  flues,  amounting  in  the  aggregate  to  $30,000;  and. 
accepting  the  assurance  of  the  accused  that  they  would  not  again 
violate  the  laws  against  combinations  in  restraint  of  trade,  no  other 
or  further  penalty  was  imposed. 


[2901  UNITED  STATES  v.  STANDARD  OIL  CO.  OF 
NEW  JERSEY  ET  AL.« 

(Circuit  Court,  E.  D.  Missouri,  B.  D.    March  7,  1907.) 

[152  Fed.  Rep.,  290.] 

Monopolies — ^Act  to  Pbohibit  Conbpibacies  in  Restraint  of  Trade — 
Federal  Courts — Congressional  Power  to  Authorize  Their 
Process  to  Run  Outside  Their  District. — In  a  case  at  law  or  in 
equity  which  arises  under  the  Constitution  or  laws  of  the  United 

•See  also  178  Fed.  Rep.,  177;  po«<,  page  715.    221  U.  S..  1;  Vol.  4, 
page  79. 
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States— and  a  suit  by  the  United  States  under  Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200],  **  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies"  presents 
such  a  case — Congress  is  authorized  by  article  3.  §§  1,  2,  of  the 
Constitution,  to  confer  upon  any  national  court  jurisdiction  to  sum- 
mon the  proper  parties  to  the  suit  to  a  hearing  and  decree,  wherever 
they  reside  or  are  found  within  the  dominion  of  the  nation,  although 
beyond  the  limits  of  the  district  of  the  court<» 

C'ouBTS — Fedebal  Courts — District  Whkre  Suit  to  be  Brought — 
Restriction  to  Inhabitants  or  District  Inapplicable  Whebe 
Jurisdiction  Conferred  by  Special  Acts. — The  inhibition  of  sec- 
tion 1  of  the  judiciary  acts  of  1887  and  1888  (Act  March  8,  1887, 
c.  373,  24  Stat.  552,  and  Act  Aug.  13,  1888,  c.  866,  25  Stat.  438  [U.  S. 
Comp.  St.  1901,  p.  508]),  that  "no  suit  shall  be  brought  before 
either  of  said  courts  [the  Circuit  and  District  Courts]  against  any 
person  by  any  original  process  or  proceeding  in  any  other  district 
than  that  whereof  he  is  an  Inhabitant,"  is  ineffective  and  inappli- 
cable in  instances  in  which  exclusive  Jurisdiction  over  particular 
cases  or  classes  of  cases  has  been  conferred  upon  the  federal  courts 
by  special  acts  of  Congress. 

.Monopolies — Injunction — Jurisdiction  to  Bring  in  Nonresident 
Defendants  Conferred  by  Act  July  2,  1890.— Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200],  "  to  protect  trade 
and  commerce  against  unlawful  restraints  and  niouoiK)lies."  by  sec- 
tion 5  (26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3201])  confers  ui)on 
any  court  of  the  United  States,  in  which  a  suit  has  been  brought 
under  it  by  the  United  States  against  a  conspirator  that  is  a  resident 
of  its  district,  jurisdiction  to  bring  in  non-resident  co-consplrators  by 
the  service  of  its  process  upon  them  without  its  district. 

Same — Ends  of  Justice  Require  Necessary  Parties  to  be  Brought 
in. — The  ends  of  justice  require,  within  the  true  meaning  of  Act 
July  2,  1890,  c.  647,  §  5,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3201], 
that  every  necessary  party  within  reach  of  the  process  of  the  court, 
every  party  who  has  an  interest  in  the  controversy  and  who  ought 
to  be  made  a  party  to  the  suit  in  order  that  the  court  may  finally 
adjudicate  the  whole  matter,  should  be  brought  in. 

Same — Practice  under  Section  5. — The  approved  practice  under  Act 
July  2,  1890,  c.  647.  §  5,  26  Stat.  210  [U.  S.  Comp.  St.  1901.  p.  3201], 
is  to  make  all  the  conspirators,  both  resident  and  nonresident, 
parties  defendant  to  the  bill,  to  set  forth  therein  the  existence  and 
history  of  the  conspiracy  and  the  connection  of  each  defendant  there- 
with, and  immediately  upon  its  filing  to  present  a  petition  to  the 
court  in  which  the  places  where  the  nonresident  defendants  can  be 
served  with  process  are  disclosed,  and  to  pray  therein  that  they  be 
summoned.     An  order  granting  such  a  petition  before  service  of 
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process  upon  the  resident  conspirator  and  without  notice  to  the 
nonresident  conspirators  is  neither  premature  nor  irregular. 
Same — CJonspibact  in  Restraint  of  Tbade — Parties. — Act  Cong.  July 
2, 1800,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St  1901,  p.  3200],  prohibits 
conspiracies  in  restraint  of  trade,  and  section  4  confers  on  the  sev- 
eral federal  Circuit  Courts  jurisdiction  to  restrain  violations  of  its 
[291]  provisions;  section  5  providing  that,  whenever  it  shall  appear 
to  the  court  before  which  any  proceeding  under  section  4  is  pending 
that  the  ends  of  justice  require  that  other  parties  should  be  brought 
in,  the  court  may  cause  them  to  be  summoned,  whether  they  reside 
in  the  district  in  which  the  court  is  held  or  not.  A  bill  alleged  that 
the  Standard  Oil  Company  of  New  Jersey,  a  holding  corporation, 
and  7  individual  defendants,  and  about  70  other  defendants,  called 
"  subsidiary  corporations,"  had  formed  and  were  executing  a  con- 
spiracy to  restrain  and  monopolize  commerce  in  petroleum  and  its 
products  among  the  states  and  territories  and  with  foreign  nations; 
tliat,  pursuant  thereto,  the  individual  defendants  had  caused  the 
control  of  all  the  subsidiary  corporations  and  the  ownership  of  a 
majority  of  the  stock  of  many  of  them  to  be  vested  in  the  Standard 
Oil  Company  of  New  Jersey,  while  the  subsidiary  corporations  were 
the  producers,  refiners,  traders,  and  operators,  by  means  of  which 
the  restraint  and  monopoly  was  effected  and  the  profits  obtained; 
that  the  individual  defendants  owned  a  majority  of  the  stock  of  and 
controlled  the  holding  corporation,  and  through  it  the  subsidiary 
corporations;  that  two  of  the  subsidiary  corporations,  one  a  corpo- 
ration of  Missouri  within  the  district,  in  combination  with  the  other 
defendants,  controlled  and  monopolized  the  railroad  lubricating  oil 
business  of  the  United  States ;  that  the  defendants  had  divided  the 
territory  of  the  United  States  into  districts  so  that  certain  defend- 
ants only  were  permitted  to  sell  therein ;  and  that  the  Missouri  cor- 
poration was  a  party  to  this  conspiracy.  Held,  that  the  ends  of 
justice  required  that  all  of  the  defendants,  regardless  of  their  resi- 
dence, be  made  parties  to  such  proceeding,  though  they  were  not 
necessary  parties  to  a  decree  merely  restraining  the  Missouri  corpo- 
ration from  further  continuing  its  wrongful  acts. 

On  motions  to  vacate  order  to  bring  in  nonresident  defend- 
ants and  to  quash  the  service  upon  them  of  subpoenas. 

John  G.  Johnson^  John  G.  Milbum^  W.  L  Lewia^  TF.  /. 
McKie,  H.  8.  Piiest^  George  G.  Greer^  and  Motter^  Mac- 
h'enzie  and  Weadock^  for  the  motions. 

Frank  B.  Kellogg  (the  Attorney  General^  the  Assistant 
Attorney  General^  Milton  D.  Purdy^  C.  B.  Morrison^  and 
C.  A.  Severance^  on  the  brief),  opposed. 
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Before  Sanborn,  Van  Devanter,  Hook,  and  Adams,  Cir- 
cuit Judges. 

Sanborn;  Circuit  Judge. 

The  United  States  exhibited  its  bill  in  this  court  under  the 
act  of  July  2,  1890,  "  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies  "  (26  Stat.  209,  c.  647 
[U.  S.  Comp.  St.  1901,  p.  3200]),  in  which  it  alleged  the  ex- 
istence of  this  state  of  facts :  The  Standard  Oil  Company  of 
New  Jersey,  a  corporation,  7  individual  defendants,  and 
about  70  other  defendants,  called  "  subsidiary  corporations," 
have  formed  and  are  engaged  in  executing  a  conspiracy  to 
restrain  and  monopolize  commerce  in  petroleum  and  its  prod- 
ucts among  the  states  and  territories  and  with  foreign  na- 
tions. Pursuant  to,  and  in  the  execution  of,  the  plan  of  this 
conspiracy,  the  individual  defendants  have  caused  the  con- 
trol of  all  the  subsidiary  corporations  and  the  ownership  of 
a  majority  of  the  stock  of  many  of  them  to  be  vested  in  the 
Standard  Oil  Company  of  New  Jersey,  a  holding  corpora- 
tion, while  the  subsidiary  corporations  are  the  producers,  re- 
finers, traders,  and  operators,  by  means  of  which  the  restraint 
and  monopoly  are  intended  to  be  and  are  effected,  and  the 
profits  of  the  scheme  are  gathered.  The  individual  defend- 
ants own  a  majority  of  the  stock  of  [292]  and  control  the 
holding  corporations,  and,  through  it,  the  subsidiary  cor- 
porations. Two  of  these  subsidiary  corporations,  the  Waters- 
Pierce  Oil  Company,  a  corporation  of  the  state  of  Missouri, 
whose  principal  place  of  business  is  in  this  district,  and  the 
Galena  Signal  Oil  Company,  in  combination  with  the  other 
defendants,  restrain  commerce  throughout  the  United  States 
in  the  lubricating  oil  used  by  railroad  companies,  whose  value 
aggregates  about  $4,300,000  per  annum,  so  that  they  control 
more  than  90  per  cent,  thereof,  and  thus  practically  monopo- 
lize it.  The  defendants  have  divided  the  territory  of  the 
United  States  into  districts,  so  that  certain  defendants  only 
are  permitted  to  sell  the  products  of  petroleum  in  specified 
districts,  and  all  other  defendants  are  restrained  by  the  con- 
trol of  the  holding  company  or  by  understandings  or  agree- 
ments from  effecting  sales  in  these  districts.    Such  an  under- 
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standing  and  agreement  has  been  made,  and  is  being  carried 
out,  between  the  Waters-Pierce  Oil  Company  and  the  defend- 
ant the  Standard  Oil  Company  of  Indiana,  whereby  the  ter- 
ritory in  the  state  of  Missouri  and  other  southwestern 
territOTy  is  divided  between  them,  and  neither  corporation  is 
permitted  to  market  the  products  of  petroleum  in  the  district 
of  the  other.  The  defendants  have  conspired  for  the  purpose 
of,  and  are  engaged  in,  restraining  and  monopolizing  com- 
merce in  the  products  of  petroleum  throughout  the  United 
States  by  these  and  other  similar  means,  and  the  complainant 
prayed  in  its  bill  that  they  might  be  enjoined  from  continu- 
ing this  restraint,  and  from  maintaining  this  monopoly,  and 
for  other  equitable  relief. 

Section  4  of  the  act  of  July  2,  1890,  confers  upon  the  sev- 
eral Circuit  Courts  of  the  United  States  jurisdiction  to 
restrain  violations  of  its  provisions,  and  section  5  reads  in 
this  way : 

"  Whenever  It  shall  appear  to  the  court  before  which  any  proceed- 
ing under  section  four  of  this  act  may  be  pending  that  the  ends  of 
justice  require  that  other  parties  should  be  brought  before  the  court, 
the  court  may  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not ;  and  subpoenas  to  that  end 
may  be  served  in  any  district  by  the  marshal  thereof." 

The  individual  defendants,  the  Standard  Oil  Company  of 
Xew  Jersey,  and  nearly  all  the  subsidiary  corporations,  ex- 
cept the  Waters-Pierce  Oil  Company,  were  not  inhabitants 
of,  and  could  not  be  found  in,  this  district.  After  the  filing 
of  the  bill,  and  upon  the  presentation  by  the  complainant  of 
a  petition  which  disclosed  this  fact,  the  court  ordered  that 
the  nonresident  defendants  should  be  brought  in,  and  that 
subpoenas  should  be  served  upon  them  in  the  districts  in 
which  they  resided.  Certain  of  these  defendants  have  ap- 
peared specially,  and  moved  the  court  to  vacate  this  order 
and  to  quash  the  service  of  the  subpoenas  upon  them,  upon 
the  grounds  that  the  court  was  without  jurisdiction  to  make 
the  order,  that  it  was  prematurely  and  irregularly  made,  and 
that  the  ends  of  justice  did  not  require  that  the  non-resident 
defendants  should  be  brought  into  this  suit. 

Tlie  judicial  power  of  the  United  States  is  vested  by  the 
Constitution  in  the  Supreme  Court,  "and  in  such  inferior 
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courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish."  This  power  extends  "to  all  cases  in  law  and 
equity  arising  under  this  Constitution  and  the  laws  of  the 
United  States, — to  controversies  to  which  the  United  States 
shall  be  [293]  a  party,"  and  to  other  cases  not  material  to 
the  issues  here  presented.  Article  3,  §§  1,  2.  This  is  a  case 
in  equity  arising  under  a  law  of  the  United  States.  The 
United  States  is  a  party  to  the  controversy  which  it  involves; 
and  the  Congress  had  ample  authority,  under  these  provisions 
of  the  Constitution,  to  confer  upon  this  or  upon  any  infe- 
rior court  of  the  nation  jurisdiction  of  this  suit  and  power  to 
summon  the  proper  parties  to  it,  wherever  residing  or  found 
within  the  dominion  of  the  nation,  to  a  hearing  and  decree 
herein.  TJ.  S.  v.  Union  Pac.  R.  Co,,  98  U.  S.  569,  604,  25  L. 
Ed.  143.  As  the  Congress  had  the  authority  to  enact  that 
in  this,  and  other  cases  of  this  class,  any  Circuit  Court  in 
which  the  United  States  might  bring  its  suit  might,  by 
process  served  anywhere  in  the  United  States,  lawfully  bring 
into  it  all  the  parties  necessary  to  the  adjudication  of  the 
controversies  it  involved,  they  had  authority  to  empower 
such  a  court  to  bring  in  these  parties  whenever  in  its  opinion 
the  ends  of  justice  should  require  such  action,  because  the 
whole  is  greater  than  any  of  its  parts  and  includes  them  all. 
The  inhibition  of  section  1  of  the  judiciary  acts  of  March  3, 
1887,  c.  373,  24  Stat.  552,  and  Aug.  13,  1888,  c.  866,  §  1,  25 
Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508],  that  "  no  civil  suit 
shall  be  brought  before  either  of  said  courts  [the  Circuit  and 
District  Courts]  against  any  pei*son  by  any  original  process 
or  proceeding  in  any  other  district  than  that  whereof  he  is 
an  inhabitant,"  does  not  restrict  the  jurisdiction  of  this  court, 
nor  its  power  to  bring  in  parties  without  its  district,  in  the 
case  under  consideration,  because  that  provision  is  inappli- 
cable to  instances  in  which  exclusive  jurisdiction  over  par- 
ticular cases,  or  classes  of  cases,  is  created  and  conferred  upon 
the  courts  of  the  United  States  by  special  acts  of  Congress. 
U.  S.  V.  Mooney,  116  U.  S.  106,  6  Sup.  Ct.  304,  29  L.  Ed.  550; 
Van  Patten  v.  Chicago^  Milwaukee  ct  St.  Paul  R.  Co.  (C.  C.) 
74  Fed.  981,  985-988;  Atkins  v.  Disintegrating  Co.,  18  Wall. 
272,  21  L.  Ed.  841 ;  In  re  Louisville  Underwriters,  134  U.  S. 
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488,  493,  10  Sup.  Ct  587,  33  L.  Ed.  991;  In  re  Hohorat,  150 
U.  S.  653,  662,  14  Sup.  Ct  221,  37  L.  Ed.  1211.  There  can 
therefore  be  no  doubt  that  C!ongress  had  the  authority  to  con- 
fer jurisdiction  of  this  case  upon  this  court,  nor  that  thej 
have  lawfully  exercised  that  authority;  and  the  only  ques- 
tion is  whether  or  not  this  court  exceeded  the  power  thus 
conferred  upon  it  when  it  summoned  the  non-resident  de- 
fendants. 

Counsel  call  attention  to  the  fact  that  the  complainant  al- 
leges in  its  bill  that  the  seven  individual  defendants  con- . 
ceived  and  put  into  operation  the  plan  whereby  the  Standard 
Oil  Company  of  New  Jersey,  with  a  capital  of  $113,000,000, 
became  the  holding  company,  and  whereby,  through  it,  they 
direct  and  control  the  acts  of  the  subsidiary  corporations,  and 
they  contend  that,  if  a  Circuit  Court,  within  whose  district 
one  of  these  eight  principal  defendants  is  a  resident,  would 
have  the  power  in  a  suit  of  this  nature  to  bring  in  nonresi- 
dent parties  necessary  to  a  complete  adjudication  of  the  case, 
nevertheless,  the  subsidiary  corporations  are  mere  tools  of 
the  principal  defendants,  and  the  act  was  not  intended  to 
grant,  and  does  not  give,  to  a  court  within  whose  district  a 
subsidiary  corporation  only  resides,  the  power  to  summon  the 
other  conspirators  who  are  not  residents  of  that  district. 
They  argue  that  it  is  only  where  there  is  a  resident  defendant 
who  is  a  participant  in  the  whole  length  and  breadth  of  the 
conspiracy  that  non-resident  [294]  conspirators  may  be  law- 
fully subpoenaed;  that  the  Waters-Pierce  Oil  Company,  the 
resident  defendant,  has  a  capital  of  only  $410,000,  is  but  a 
puppet  of  the  principal  conspirators,  is  alleged  to  be  effect- 
ing a  mere  local  and  limited  restraint  of  trade,  and  is  not 
made  to  appear  to  be  taking  any  part  in  the  main  conspiracy. 
And  they  insist  that,  on  account  of  its  limited  power  and  effi- 
cacy, this  court  is  without  jurisdiction  to  bring  in  the  princi- 
pal defendants  or  any  defendants  who  would  not  be  indis- 
pensable parties  to  a  suit  to  enjoin  the  specific  restraint  which 
the  resident  defendant  is  engaged  in  effecting. 

Eepeated  readings  of  the  act  under  which  this  bill  is 
brought  disclose  no  such  limitation  or  condition  of  the  au- 
thority granted  to  the  Circuit  Courts  to  bring  in  non-resi- 
dent parties.    The  power  is  given   without  restriction  to 
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every  Circuit  Court  whenever  it  appears  to  it  that  the  ends 
of  justice  require  its  exercise.  The  Congress  has  unlimited 
discretion  here.  It  might  have  conditioned  this  authority  by 
the  rank,  by  the  power,  or  by  the  degree  of  participation  in 
the  conspiracy  of  the  resident  defendant.  The  fact  that  it 
failed  to  do  so  raises  a  persuasive  presumption  that  it  never 
intended  to  impose  any  condition  or  limitation  of  this  nature. 
Again,  the  alleged  conspiracy  is  one.  Its  scheme  is  single. 
It  has  but  one  object.  Perhaps  none  of  the  alleged  conspira- 
tors participates  in  every  part  of  the  conception  and  of  the 
work  of  the  combination,  but  every  one  of  them  takes  his 
part  in  the  plan  or  in  its  execution,  a  part  promotive  of  its 
purpose,  the  restraint  and  monopolization  of  commerce  in  the 
products  of  petroleum  among  the  states.  To  the  Waters- 
Pierce  Oil  Company,  the  resident  defendant,  has  been  allotted 
no  inconsiderable  portion  of  the  execution  of  this  plan.  Its 
part  is,  with  the  aid  of  the  Galena  Signal  Oil  Company,  to 
restrain  and  monopolize  the  commerce  throughout  the  United 
States  in  the  lubricating  oil  used  by  railroad  companies,  and. 
with  the  aid  of  the  Standard  Oil  Company  of  Indiana,  to 
divide  between  them  the  territory  in  Missouri  and  the  South- 
west, and  to  restrain  and  monopolize  the  commerce  in  the 
products  of  petroleum  in  their  respective  districts.  It  hab 
accepted  its  assignment  and  is  engaged  in  the  performance  of 
this  portion  of  the  scheme  of  the  conspiracy.  It  has  been 
engaged  in  executing  some  part  of  its  plan  for  many  years. 
It  is  true  that  a  majority  of  its  stock  is  owned  by  the  eight 
principal  defendants,  that  they  choose  its  officers,  control  its 
operation,  and  share  its  profits;  but  the  Waters-Pierce  Oil 
Company  is  still  a  distinct  legal  entity,  a  corporation  of  the 
state  of  Missouri.  The  knowledge  of  its  officers  and  direc- 
tors is  its  knowledge,  and  those  officers  and  directors  cannot 
have  caused  this  corporation  to  act  its  important  part  in  the 
accomplishment  of  the  purpose  of  this  conspiracy  without 
knowledge  of  the  conspiracy,  its  scheme,  its  object,  and  its 
effect.  One  who  learns  of  a  conspiracy  after  it  is  formed, 
and  then  joins  it,  or  knowingly  aids  in  the  execution  of  its 
scheme,  and  shares  in  its  profits,  becomes  from  that  time  as 
much  a  co-conspirator  as  if  he  were  one  of  those  who  origi- 
nally designed  it  and  put  it  in  operation.    Lincoln  v.  Cla-flin^ 
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7  Wall.  132,  188,  19  L.  Ed.  106;  United  States  v.  Babcock, 
Fed.  Cas.  No.  14,487;  United  States  v.  Cassidy  (D.  C.)  67 
Fed.  698,  702;  The  Anarchists'  Case,  12  N.  E.  865,  976,  17 
N.  E.  898, 122  111.  1,  8  Am.  St.  Rep.  820;  United  [295]  States 
V.  Johnson  (C.  C.)  26  Fed.  682,  684.  "If  a  series  of  acts 
are  to  be  performed  with  a  view  to  produce  a  particular 
result,  he  who  aids  in  the  performance  of  any  one  of  these 
acts,  in  order  to  bring  about  the  result,  must  have  the  inten- 
tion to  effectuate  the  end  proposed,  and  if  he  operates  with 
others,  knowing  them  to  have  the  same  design,  there  is  in 
fact  an  agreement  between  him  and  them.  His  criminal  in- 
tent is  not  to  be  distinguished  from  the  intent  of  those  who 
first  formed  the  plans  of  the  conspiracy."  People  v.  Mather, 
4  Wend.  (N.  Y.)  230,  260,  21  Am.  Dec.  122.  The  Waters- 
Pierce  Oil  Company,  the  resident  defendant,  was  therefore  a 
conscious  and  active  party  to  the  entire  conspiracy,  and  the 
act  of  July  2, 1890,  conferred  ample  power  upon  this  court  to 
bring  in  its  non-resident  co-conspirators  whenever  it  was 
made  to  appear  to  it  that  the  ends  of  justice  required  their 
presence. 

Was  the  order  irregular  or  premature?  Immediately  after 
the  filing  of  the  bill,  and  before  a  subpoena  had  been  issued 
or  served  upon  the  resident  defendant,  the  United  States 
presented  its  petition  that  the  non-resident  defendants  should 
be  brought  in,  and  it  was  granted.  It  is  insisted  that  the 
order  was  premature,  and  that  the  court  was  without  power 
to  make  it,  until  after  the  resident  defendant  had  been  served 
with  process,  and  notice  of  the  hearing  upon  the  petition  had 
been  given  to  the  defendants  without  the  district.  But  the 
statute  requires  no  notice  of  the  application  for  the  order, 
and  there  is  no  reason  for  it,  because  the  order  conclusively 
adjudicates  nothing,  and  every  question  which  conditions  its 
validity  or  propriety  is  open  to  challenge,  hearing,  and  de- 
cision as  completely  after,  as  before  it  was  made,  as  in  the 
case  now  under  consideration.  The  act  does  not  prescribe 
the  time  or  the  manner  in  which  it  shall  be  made  to  appear  to 
the  court  that  other  parties  should  be  brought  before  it, 
and,  in  the  absence  of  any  provision  of  this  nature,  the 
requisite  appearance  may  be  made  at  such  a  time  and  in  such 
a  way  as  the  court,  in  the  exercise  of  a  sound  judicial  dis- 
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cretion,  may  direct  or  permit.  The  method  suggested  by 
counsel  for  the  defendants  is  that  the  United  States  sliould 
first  file  Us  bill  against  the  resident  conspirators,  and  cause 
service  of  process  to  be  made  upon  them,  and  that  thereafter 
it  should  present  a  petition  that  the  non-resident  conspira- 
tors should  be  brought  in  and  made  parties  to  the  suit.  The 
method  pursued  was  to  make  all  the  alleged  conspirators 
defendants  to  the  bill,  to  set  forth  therein  the  existence  and 
history  of  the  conspiracy  and  the  connection  of  each  de- 
fendant therewith,  and  immediately  upon  its  filing  to  pre- 
sent a  petition,  in  which  the  places  where  the  non-resident 
defendants  could  be  served  with  process  were  disclosed,  and 
to  pray  therein  that  they  be  summoned.  In  the  prosecution 
of  each  method,  the  question  whether  the  non-resident  con- 
spirators are  necessary  or  proper  parties  to  the  suit  between 
the  government  and  the  resident  conspirators  equally  condi- 
tions the  duty  of  the  court  to  bring  them  before  it.  In  the 
prosecution  of  each  method,  that  question  may  be  well  de- 
tertnined.  No  sound  reason  occurs  to  us  why  the  former  is 
preferable  to  the  latter.  On  the  other  hand,  the  presentation 
of  its  entire  cause  of  action  in  the  original  bill,  in  which 
all  the  alleged  conspirators  are  named  as  defendants,  and 
wherein  their  connection  with  the  conspiracy  is  set  forth, 
accom[296]panied  by  a  petition  which  discloses  the  places 
where  non-resident  defendants  may  be  served,  is  the  more 
concise,  logical,  and  satisfactory  manner  of  presenting  the 
issue  whether  or  not  the  conspirators  without  the  district 
should  be  brought  into  the  suit,  and  the  presentation  of  this 
question  in  this  way  and  the  order  in  this  case  were  neither 
irregular  nor  premature. 

Finally,  it  is  insisted  that  it  did  not  appear  to  the  court 
that  the  ends  of  justice  required  the  non-resident  defendants 
to  be  brought  before  it,  because  more  of  them  and  more  of 
the  original  and  chief  conspirators  resided  in  the  Southern 
district  cf  New  York  and  in  certain  other  districts  than  in 
the  district  in  which  this  court  sits,  and  it  is  contended  that 
the  ends  of  justice  will  be  more  completely  served  by  the 
prosecution  and  adjudication  of  the  controversy  involved  in 
this  suit  in  the  district  of  the  inhabitancy  of  a  larger  number 
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of  the  defendants.  But  that  question  is  not  open  to  the  con- 
sideration or  adjudication  of  this  court.  The  Congress  did 
not  confer  jurisdiction,  in  this  class  of  cases,  upon  the  Circuit 
Court  in  whose  district  the  largest  number  of  conspirators 
resided,  but  upon  every  Circuit  Court  in  whose  district  a 
resident  conspirator  could  be  found  and  served  with  process. 
It  did  not  grant  to  any  of  the  Circuit  Courts  the  power  to 
select  the  court  in  which  the  United  States  should  institute 
its  suit.  If  it  had  done  so,  each  court  might  have  selected 
another.  It  left  the  complainant  free  to  commence  its  suit 
in  any  Circuit  Court  in  which  it  could  find  and  serve  a  resi- 
dent conspirator.  It  instituted  its  suit  in  this  court  and  in- 
voked its  exercise  of  its  power  to  acquire  jurisdiction  of  the 
defendants  by  the  issue  and  service  of  its  process.  The  ques- 
tion presented  by  the  petition  for  that  purpose  was,  not  in 
which  court  the  ends  of  justice  required  the  complainant 
to  choose  to  institute  its  suit,  but  whether  or  not  in  this  suit 
the  ends  of  justice  required  that  the  non-resident  defendants 
should  be  brought  in. 

The  exercise  of  the  power  conferred  upon  the  courts  by 
the  Constitution  and  the  acts  of  Congress,  to  acquire  juris- 
diction of  controversies  and  parties  by  the  issue  and  service 
of  their  process,  is  not  discretionary  with  the  courts,  when  a 
complainant  demands  it.  It  is  an  imperative  duty,  which 
may  not  be  renounced,  and  whose  discharge  may  not  be 
evaded.  It  is  the  duty  of  a  court  of  equity  to  finally  de- 
termine the  entire  controversy  before  it,  and  to  do  complete 
justice  by  adjusting  all  the  rights  involved  therein.  Hence, 
in  every  suit  in  which  the  power  to  acquire  jurisdiction  of 
the  subject-matter  and  of  the  parties  is  conferred  upon  the 
court,  the  duty  is  imposed  upon  it,  if  its  discharge  is  invoked 
by  the  complainant,  to  summon  and  hear,  before  decision,  not 
only  every  indispensable  party,  but  every  necessary  party 
within  reach  of  its  process,  every  party  who  has  an  interest 
in  the  controversy,  and  who  ought  to  be  made  a  party  to  the 
suit  in  order  that  the  court  may  finally  adjudicate  the  whole 
matter,  although  if  he  were  not  amendable  to  process,  final 
justice  might  be  administered  between  the  other  parties  with- 
out his  presence.     Story^s  Eq,  PL;  Shields  v.  Barrow^  17 
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How.  130,  15  L.  Ed.  158;  Minnesota  v.  Northern  Securities 
Co.,  184  U.  S.  199,  235,  22  Sup.  Ct.  308,  46  L.  Ed.  499. 

The  scope  of  the  bill  in  this  case  is  broad  and  comprehen- 
sive. It  portrays  an  alleged  conspiracy  which  extends 
throughout  the  nation.  [297  J  Nothing  less  than  a  permanent 
injunction  against  the  continuance  of  the  operation  of  this 
conspiracy  and  the  maintenance  of  the  restraint  and  monopoly 
it  eflfects  will  give  adequate  relief  for  the  violation  of  the  act 
of  Congress  averred  in  the  bill.  An  injunction  against  the 
continuance  of  the  acts  of  the  Waters-Pierce  Oil  Company 
and  of  a  few  subsidiary  corporations  would  be  futile,  be- 
cause the  remaining  conspirators  could  assign  the  parts  in  the 
scheme  of  the  conspirators  enjoined  to  others,  and  continue 
the  restraint.  Even  in  the  granting  of  the  latter  relief, 
however,  the  non-resident  defendants  are  materially  inter- 
ested, because  they  are  co-conspirators  with  the  Waters- 
Pierce  Company,  and  share  in  the  benefits  and  profits  derived 
from  its  operations.  The  ends  of  justice  therefore  required 
that  the  non-resident  defendants  should  be  brought  into  this 
suit,  because  the  complainant  was  entitled  to  complete  relief 
from  the  alleged  violation  of  the  statute  disclosed  by  the  bill, 
and  the  non-resident  defendants  were  materially  interested  in 
the  controversy  involved  and  in  the  relief  sought 

Our  conclusions  are  these :  Congress  had  the  power,  under 
the  Constitution,  to  confer  jurisdiction  of  suits  of  this  nature 
upon  this  court,  and  to  authorize  it  to  bring  into  a  suit 
against  a  resident  conspirator  non-resident  co-conspirators  by 
service  of  its  process  upon  them  anywhere  within  the  do- 
minion of  the  United  States.  It  exercised  this  power  by 
the  act  of  July  2,  1890.  The  Waters-Pierce  Oil  Company 
was  a  resident  of  this  district  and  a  co-conspirator  with  the 
non-resident  defendants.  The  fifth  section  of  the  act  granted 
authority  to  bring  in  the  non-resident  co-conspirators  by  serv- 
ice of  its  subpoenas  upon  them  without  this  district.  The 
ends  of  justice  required  the  court  to  bring  them  in.  The  pro- 
ceedings for  that  purpose  were  regular,  and  the  order  wad 
timely,  and  the  motions  to  vacate  it  and  to  quash  the  service 
of  the  subpoenas  issued  under  it  must  be  denied. 

Let  an  order  be  entered  accordingly. 
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SyllaboB. 
[8211    McCONNELL  v.  CAMORS-McCONNELL  CO.- 

(Circuit  Ck)urt  of  Appeals,  Fifth  Circuit.    March  6,  1907.    On  Rehear- 
ing April  15,  1907.) 

[152  Fed.  Rep.  321.] 

BvinENOB — Pakol  EiTiDENCE — CONTRACTS. — Where  a  contract  for  the 
sale  of  a  business  sought  to  be  enforced  was  only  partially  In  writ- 
ing, defendant  was  entitled  to  prove  the  balance  by  parol  in  order 
to  establish  that  it  was  yold  as  In  restraint  of  trade.^ 

[Ed.  Not& — For  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence, 
§  §  1882,  2027.] 

Contracts — Validity — Restraint  of  Trade. — Where  a  contract  for 
the  sale  of  a  business  in  which  defendant  was  formerly  a  partner 
provided  for  the  organization  of  complainant  corporation  in  order 
that  another  corporation,  which  was  practically  a  trust,  organized 
to  monopolize  the  business  in  which  complainant  was  engaged,  and 
declared  that  for  a  specified  period  defendant  should  not  enter  into 
a  competing  business,  after  which,  and  as  a  part  of  the  arrange- 
ment, the  trust  corporation  acquired  a  monopoly  of  the  business  in 
the  United  States  and  stifled  competition,  the  contract  was  In  vio- 
lation of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St. 
1901,  p.  32001,  to  prevent  unlawful  restraints  and  mono[>olies,  and 
was  therefore  unenforceable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  11,  Contracts, 
*«  547-5.%;  vol.  27.  Injunction,  §§120-123.1 

Same — Parties. — Where  a  contract  for  the  organization  of  plaintlflT 
corporation  was  made  for  the  purpose  of  enabling  a  trust  organized 
to  monopolize  the  business  to  control  it,  and  the  trust  Interest  In 
the  corporation  was  represented  by  P.  in  person,  who  was  president 
of  the  trust.  It  was  no  answer,  to  an  objection  that  the  contract  was 
void  as  in  restraint  of  trade,  that  the  trust  corporation  was  not  a 
formal  party  to  the  proceeding. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Alabama. 
See  140  Fed.  412. 

We  find  this  case  stated  accurately  in  the  printed  brief  filed  by  the 
solicitors  for  the  appellant,  from  which  It  appears  that : 

This  cause  was  commenced  by  a  bill  in  chancery  originally  filed 
November  30,  1904,  by  Andrew  W.  Preston  and  Camors-McConnell 
Company  against  Herbert  L.  McConnell.  seeking  to  enjoin  the  de- 
fendant from  violating  the  fifth  paragraph  of  what  purports  to  be  a 

*Fdr  opinion  of  Circuit  Court,  see  140  Fed.  Rep.  412,  vol.  2,  p.  817. 
^  SyllahiM  copyrighted,  1907,  by  West  Publishing  Company. 
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contract  made  on  the  8th  day  of  December,  1899,  between  Andrew  W. 
Preston,  of  the  first  part,  J.  B.  Camors  and  Herbert  L.  McConnell, 
composing  the  firm  of  Camors,  McConnell  &  Co.,  of  the  second  part, 
and  several  other  parties  who  were  interested  in  the  business  of 
Camors,  McConnell  &  Co.,  of  the  third  and  fourth  parts.  The  alleged 
contract  recites  that  Camors,  McConnell  &  Co.  were  engaged  in  the 
business  of  growing,  importing,  and  selling  tropical  fruits,  and  desired 
to  transfer  their  business,  good  will,  etc.,  to  a  corporation  to  be 
organized;  that  the  other  parties  to  the  contract  had  some  interest 
in  the  business  of  Camors,  McConnell  &  Co.,  and  Preston  desired  to 
obtain  an  interest  in  the  new  cori>oration ;  that  in  consideration  of 
the  premises,  and  the  mutual  agreements  of  the  parties,  and  $1  paid, 
it  was  agreed : 

(1)  That  Preston  should  cause  a  corporation  to  be  formed  under 
the  laws  of  New  Jersey,  to  be  called  the  "  Camors-McConnell  Com- 
pany," with  a  capital  stock  of  $60,125.  divided  into  shares  of  $100 
each,  with  power  to  carry  on  the  business  of  Camors-McConnell  Com- 
pany, and  to  be  governed  by  a  board  of  five  directors. 

[822]  (2)  That  Camors,  McConnell  &  Co.  should  transfer  to  the 
new  corporation  all  of  their  proi)erty,  good  will,  etc.,  and  receive  there- 
for 321  shares  of  the  capital  stock  of  the  new  corporation.  The  prop- 
erty to  be  purchased  was  set  out  in  the  first  schedule  attached.  The 
new  corporation  was  to  assume  the  debts  and  liabilities  of  Camors. 
McConnell  &  Co.  specified  in  the  second  schedule  attached. 

(3)  That  Preston  should  buy  and  Camors.  McConnell  &  Co.  sell  to 
him,  or  his  assigns,  161  shares  of  the  stock  of  the  new  corporation 
for  $30,000  in  cash;  that  in  order  that  Preston  should  retain,  as  long 
as  he  desired,  the  power  to  elect  three  of  the  five  directors  of  the  new 
corporation,  and  the  other  stockholders  should  elect  two,  Preston 
should  transfer  and  assign  one  share  of  his  stock  to  a  trustee,  to  be 
named  by  him,  to  be  held  in  trust  and  to  be  voted  in  all  elections  of 
directors  for  such  three  directors  as  Preston  or  his  assigns  should 
nriminate,  and  for  such  two  directors  as  the  owners  of  160  shares  of 
the  capital  stock  should  nominate,  but  that  such  one  share  should  not 
be  voted  for  any  other  purpose,  and  should  not  participate  in  the 
dividends  of  the  company. 

(4)  That  Preston  should  subscribe  for  80  shares  of  the  stock  of  the 
new  corporation,  and  pay  $10,000  therefor,  and  that  the  other  parties 
should  subscribe  for  80  shares  of  such  stock,  and  pay  $10,000  therefor. 

(5)  "That  said  J.  B.  Camors  and  Herbert  L.  McConnell,  Louis 
Weinberger.  Jacob  Weinberger,  Rudolf  Braden,  J.  W.  Kroesmann, 
Ernst  Braden  and  John  C.  Dehls,  hereby  jointly  and  severally  cove- 
nant and  agree  that  they  will  not.  either  individually  or  by  or  through 
a  corporation,  jointly  or  severally,  directly  or  indirectly,  engage  in 
the  growing  or  importing  or  selling  of  tropical  fruits  or  any  other 
business  directly  or  indirectly  in  competition  with  the  new  corporation, 
or  with  the  United  Fruit  Company,  except  through  the  new  corpora- 
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tlon,  until  after  the  said  Gamors-McCoDnell  Compony,  the  new  corpora- 
tion shall  have  ceased  the  active  continuance  and  prosecution  of  the 
business  of  importing  and  selling  such  fruit,  or  shall  have  failed  to 
have  shown  a  profit  for  any  calendar  year  after  1899.  All  profits 
earned  by  the  new  corporation  shall  be  divided  every  three  months 
by  dividends  declared.  This  provision  shall  not  exclude  any  of  the 
parties  hereto  from  being  concerned  in  the  business  or  businesses  of 
the  Bluefields  Steamship  Company,  Ltd.,  of  the  Camors-Weinberger 
Banana  Company,  I^td.,  or  the  Orr-Laubonheimer  Company,  and  pro- 
vided farther  this  provision  shall  not  exclude  Kroesmann,  Braden  & 
Co.,  J.  W.  Kroesmann,  £}rn8t  Braden,  John  C.  Dehls  or  Rudolf  Braden 
from  engaging  in  a  general  mercantile  business  or  from  exporting 
cocoanuts  or  other  produce,  excepting  tropical  frulta" 

(6)  That  the  parties,  other  than  Preston,  should  cause  to  be  executed 
all  conveyances  and  assignments  necessary,  in  tbe  opinion  of  H. 
Pillans,  Esq.,  to  carry  ont  these  agreements. 

(7)  That  the  parties  other  than  Preston,  should  make  all  such 
other  coveuants  and  conveyances  at  should  be  necessary  and  con- 
veniMit  to  carry  out  the  contract  according  to  its  true  intent. 

(8)  That  Preston  should  use  his  influence  to  retain  McConnell  as 
manager  of  the  new  corporation  as  long  as  he  would  act.  provided,  in 
Preston's  opinion  and  that  of  a  majority  of  the  remaining  stock- 
holders, McConnell  was  a  fit  person  therefor,  and  if  he  was  deemed  an 
unfit  person,  or  wais  unwilling  to  kmger  serve,  then  that  Preston  should 
use  his  influence  that  the  manager  should  be  a  person  agreeable  to 
tbe  stockholders  other  than  himself  and  assigns,  provided  he  was,  in 
Preston's  opinion,  a  competent  and  fit  person. 

(0)  That  the  new  corporation  should  purchase  from  certain  other 
persons  certain  property — set  out  in  the  third  schedule. 

(10)  That  the  new  corporation  should  buy  certain  other  property 
therein  named. 

(11)  That  the  new  corporation  should  enter  into  certain  agree- 
ments with  Kroesmann,  Braden  &  Co.  for  a  period  of  10  years,  which 
sbonKl  contain  certain  provisions  similar  to  the  provisions  of  another 
contract  there  referred  to. 

(12)  That  tlie  directors  of  the  new  corporation  should  receive  no 
corapenaatiOB. 

|SdS]  Attached  to  this  contract  was  an  extract  from  the  addi- 
tional contract  provided  by  the  eleventh  paragraph  of  the  contract, 
and  alio  schedules  there  referred  to. 

The  bill  of  complaint  alleges  that  the  Camors-McConnell  Company 
(the  new  corporation)  was  engaged  in  the  business  of  growing  and 
par<diaslBg  tropical  fruits  In  Central  Aaeierica  and  importing  the  same 
into  the  United  States,  through  the  Port  of  Mobile,  and  selling  them 
throBgbovt  tbe  United  States,  and  in  chartering  and  operating  steam- 
sbtpa  between  Pananui  and  Mobile  for  that  purpose.  That,  prior  to 
tbe  organtoation  of  the  Omors-McConnell  Company,  the  business 
lOSTO**— S.  Doc.  111.  02-1,  vol  3 13 
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conducted  by  It  belonged  to  and  was  carried  on  by  the  copartnership 
known  as  Camors,  McConnell  &  Co.,  composed  of  J.  B.  Camors  and 
H.  L.  McConnell.  That  said  copartnership  had,  prior  to  1899,  built 
up  and  was  conducting  a  large  and  profitable  business  in  the  importa- 
tion of  tropical  fruits  ^rom  Colombia,  through  the  Port  of  Mobile, 
and  was  widely  known  to  the  dealers  In  the  United  States  and  the 
planters  in  Central  America,  and  had  acquired  an  extensive  good  will. 
That  their  tangible  assets  did  not  exceed  $30,000,  but  that  their  assets 
and  good  will  was  fully  worth  $50,000.  That  Preston,  representing 
himself  and  associates,  desired  to  purchase  an  Interest  In  such  part- 
nership, and  for  that  purpose  entered  into  the  written  contract  first 
hereinabove  referred  to.  That  this  agreement  was  duly  carried  out, 
ratified,  and  approved  by  Camors.  McConnel  &  Co. 

That,  pursuant  to  such  agreement,  the  new  corporation  was.  In  tbe 
year  1899.  organized  under  the  name  of  **  Camors-McConnell  Com- 
pany," In  order  to  identify  It  In  the  public  mind  with  said  copartner- 
ship, whose  business,  property,  and  good  will  it  was  its  purpose  to 
exploit  That  Immediately  after  all  the  property,  good  will,  and 
effects  of  said  copartnership  in  said  agreement  described  were  trans- 
ferred to  it  by  said  copartnership  of  Camors,  McConnell  &  Co.,  upon 
the  terms  specified  and  In  the  manner  prescribed  in  said  contract,  and 
with  the  benefit  of  the  provisions  therein  contained  and  hereinabove 
recited.  That  In  payment  therefor  Camors-McConnell  Company  issue 
to  the  copartnership  the  number  of  shares  of  the  capital  stock  agreed 
'  upon,  and  assumed  and  has  since  paid  all  the  debts  and  obligations 
of  said  copartnership,  as  specified  in  the  contract.  That  all  of  th« 
obligations  by  said  contract  imposed  upon  complainants  have  been 
duly  and  completely  performed,  as  by  said  contract  required,  and  that 
said  contract,  as  far  as  it  relates  to  the  provisions  contained  in  the 
fifth  article  thereof,  has  always  been  held  for  the  use,  benefit,  and 
protection  of  the  Camors-McConnell  Company.  That  the  defendant 
was  elected  the  president  and  general  manager  and  a  member  of  the 
board  of  directors  of  the  Camors-McConnell  Company,  and  occupied 
such  i)osition  at  a  salary  of  $3,600  a  year,  until  the  21st  day  of  Janu- 
ary, 1904,  and  still  remains  a  member  of  the  board  of  directors. 

Defendant's  position  as  president,  general  manager,  and  director 
gave  him  full  opportunity  to  intimately  acquaint  himself  with  the 
business  and  affairs  of  the  corporation,  and  of  knowing  all  of  the 
methods  and  secrets  of  its  business  and  sources  of  profits,  the  names 
of  Its  customers,  the  nature,  scope,  and  duration  of  all  of  Its  contracts, 
and  enabled  him  to  enlarge  his  experience,  knowledge,  and  skill  In 
the  conduct  of  the  tropical  fruit  business,  and  that  he  took  full  ad- 
vantage of  these  opportunities.  That  although  the  company  ha6 
earned  a  profit  every  year  since  Its  organization,  defendant,  In  viola- 
tion of  his  contract,  began  some  time  in  1902  to  secretly  prepare  to 
engage  In  business  on  his  own  account,  or  through  a  corporation  to 
be  controlled  by  hlra,  In  direct  competition  with  the  bosiiiesB  of  the 
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Camors-Mc€k>imell  Ck>mpany.  Without  the  knowledge  of  the  other 
officers  and  directors,  he  acquired  an  alleged  concession  of  the  Republic 
of  Ck)lombia,  which  he  claimed  authorized  liim  to  improve  rivers  and 
harbors,  and  to  acquire  lands  adjacent  to  the  territory  from  wliich 
Camors-McConnell  Company  received  its  supplies  of  tropical  fruits. 
That,  at  the  expense  of  Camors-McConnell  Company,  he  transported 
a  party  of  surveyors  and  engineers  to  that  country  to  lay  out  said 
lands  and  plan  improvements  of  rivers  and  harbors  to  fit  his  property 
for  the  cultivation  of  bananas.  That,  at  the  expense  of  said  company, 
he  transported  to  Central  America  on  ships  of  the  company  persons 
whom  he  was  trying  to  induce  to  join  liim  in  such  enterprise  on  inspec- 
tion tours  of  said  property.  That,  while  [324]  an  officer  of  the 
Camors-McConnell  Company,  he  took  advantage  of  his  access  to  the 
books  and  records  of  the  company,  and  extracted  therefrom  the  mi- 
nutest details,  facts,  and  figures,  showing  the  results  of  its  business, 
and  printed  and  circulated  the  same  among  the  public,  to  induce  the 
public  to  join  him  in  the  organization  of  a  corporation  to  engage  in 
business  in  direct  competition  with  the  Camors-McConnell  Company. 
That  he  surreptitiously  made  use  of  the  funds,  property,  ships,  and 
employes  of  the  company  in  furtherance  of  said  scheme,  and  also  sold 
the  better  part  of  the  loading  plant  at  Bocas  del  Toro,  consisting  of 
steam  launches,  lighters  and  t)oats,  to  persons  whom  he  intended  to 
have  associated  with  him  in  the  enterprise,  or  to  have  represent  him 
In  Panama  is  agents. 

These  facts  coming  to  the  knowledge  of  the  company,  it  demanded 
of  the  defendant  that  he  desist  from  the  violation  of  the  contract, 
but  that  he  refused  to  do  so,  unless  Camors-McConnell  Company 
would  take  over  the  concession  and  lauds  upon  unfair  and  oppressive 
conditions!  That  defendant  organized  a  corporation  styled  the 
^'American  Banana  Company,"  with  a  capital  of  $750,000,  for  the  pur- 
pose of  taking  over  and  exploiting  such  concession  and  engaging  in 
the  business  of  importing  bananas  and  other  tropical  fruits,  and  of 
operating  steamships  between  Mobile  and  Panama,  In  competition  with 
the  business  of  Camors-McConnell  Company.  That  he  was  elected 
president  of  the  company,  and  will  control  and  manage  the  business. 
In  Tiolatlon  of  said  contract. 

That  the  good  will  of  Camors-McConnell  Company  was  largely  built 
up  by  the  defendant,  and  Its  maintenance  and  enjoyment  by  Camors- 
McConnell  Company  depended  on  his  not  engaging  in  business  in  com- 
petition with  it,  and  that  the  principal  consideration  of  the  purchase, 
at  a  large  price,  of  the  business  and  good  will  of  said  copartnership, 
was  the  covenant  made  by  the  defendant  and  others  that  they  would 
not  engage  in  a  competitive  business,  and  that  such  covenant  was 
easoitla]  to  secure  to  the  Camors-McConnell  Company  the  good  will 
of  their  purchase,  and  that  the  business  of  Camors-McConnell  Com- 
pany extended  throughout  the  greater  portion  of  the  United  States, 
and  said  covenants  were  coextensive  only  with  the  interest  trans- 


Digitized  by 


Google 


190  152  FEDERAL  BBPOBTER,  325. 

Statement  of  tbe  Case. 

f erred,  and  did  not  exceed  in  territory  the  extent  of  the  business  of 
said  copartnership  of  Camors,  McConnell  k  Go.  That  if  defendant 
were  permitted  to  be  and  remain  an  officer  in  the  American  Banana 
Company,  or  to  direct  the  operations  of  It,  the  value  of  its  good  will 
and  business  purchased  by  the  Camors-McCk>nneIl  Company  would  be 
destroyed  and  great  lose  and  damage  Inflicted  upon  complainant& 
That  the  complainants  never  consented  to  the  defendant's  engaging 
in  such  business,  but  protested  against  his  doing  so,  and  warned  him 
that  they  would  seek  the  enforcement  of  their  rights  under  naid  con- 
tract. That,  in  so  far  as  the  provisions  of  the  fifth  articie  of  the  con- 
tract was  concerned,  they  were  made  and  have  always  heeia  and  still 
are  held  and  exist  for  the  use  and  protection  of  the  Camors-McCon- 
nell  Company,  and  that  complainants  both  had  a  direct  pecuniary 
Interest  In  the  enforcement  of  the  contract. 

On  March  27, 1905,  Andrew  W.  Preston  obtained  leave  to  dismiss  the 
bill  as  far  as  concerned  himself,  without  prejudice  to  himself.  There 
were  demurrers  to  the  bill,  but  the  action  thereon  need  not  be  noted. 
The  defendant  answered.  The  answer  admits  many  of  the  allegations 
of  the  bill,  and  denies  others.  The  admissions  are  not  material  to  a 
view  of  the  case  as  it  is  considered  by  the  court  on  this  appeal,  nor 
is  It  necessary  to  specify  extendedly  the  denial.  The  answer  does 
deny  that  Camera,  McConnell  &  Co.  had  any  good  will  of  considerable 
magnitude,  and  explained  the  reasons  therefor.  He  denied  that  said 
firm  was,  prior  to  the  making  of  said  agreement,  doing  a  large  and 
prospe.ous  business,  and  showed  that,  on  the  contrary,  owing  to  the 
active  competition  instituted  by  the  United  Fruit  Company  for  the 
purpose  of  destroying  their  business,  Camors,  McConnell  &  Co.  were 
not  prosperous,  but  had  sustained  a  continuous  loss  in  their  business, 
and  that  in  October,  1899,  said  firm  made  an  agreement  with  the 
United  Fruit  Company,  the  substance  of  which  is  set  out  In  Exhibit  A 
to  the  original  bill,  and  In  Exhibits  I  and  II  attached  to  the  answer. 
The  answer  denies  that  Andrew  W.  Preston  represented  himself,  and 
shows  that  he  really  represented  the  United  Fruit  Company,  in 
ranking  the  contract  sued  upon.  It  admits  that  the  United  Fruit 
[S26]  Company,  through  Preston,  desired  to  acquire  a  controlling 
Interest  in  the  business  of  Camors-McConnell  Company,  but  denies 
that  Preeton  Individually  desired  to  obtain  any  interest  therein.  It 
admits  that  the  purpose  of  forming  the  new  corporation  was  to  com- 
bine the  Interest  of  several  parties,  but  denies  its  purpose  was  to  pro 
vide  for  the  safe  and  proper  management  of  the  business,  and  shows 
that  the  real  purpose  of  the  corporation  was  to  suppress  th«  existing 
competition  Id  the  business  of  growing,  im porting,  and  selling  tropical 
fruits,  and  to  enable  the  United  Fruit  Company  and  others  to  monopo- 
lise and  control  said  business  of  pmrchasing  and  importing  tropical 
fruit  and  selling  It  In  the  several  states  of  the  United  States,  aad  to 
fix  the  quantity  of  such  Importation  and  the  prices  at  which  fruit 
should  be  sold.     That  the  new  corporation  was  fbrmed  so  that  the 
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United  Fruit  Company,  as  a  bolder  of  a  majority  ef  the  stock  of  saAd 
corporation,  might  control  and  dominate  said  buatness  to  harmony 
witJi  said  purpose.  Tbe  answer  denies  tliat  tke  contract  was  carried 
out  as  made,  and  sbows  that,  wben  tbe  Camors-McOonnell  Company 
was  incorporated,  it,  on  tbe  27tb  day  of  January,  1900,  entered  Into 
an  agreement  directly  between  said  corporation  and  tbe  firm  of 
Camors,  McConnell  it  Co.  for  tbe  pordiase  and  transfer  to  said  corpo- 
ration of  tlie  property  and  business  of  said  copartnersliip,  and  tliat 
tbe  corporation  purchased  said  property  and  business  under  said  last- 
named  contract,  without  reference  to  tbe  proyisions  of  the  contract 
of  December  8.  1899,  and  that  tbe  provisions  of  paragraph  5  of 
Bsbibit  A  to  the  bill  were  wholly  omitted  from  such  agreement 

Tbe  answer  further  alleges  as  follows: 

*'  Further  answering  the  fourth  paragraph  of  tbe  bill  of  complaint, 
deftodant  sbows  to  tbe  court  that  the  formation  of  said  corporation 
and  tbe  sale  of  tbe  business  and  property  of  Camors,  McConnell  k  Co. 
arose  and  was  brought  about  in  this  way:  Prior  to  the  year  1889,  the 
entire  business  in  the  Importation  and  sale  of  tropical  fmlt  in  the 
United  States  was  conducted  by  a  comparatively  small  number  of 
firms  and  companies.  Tlie  tropical  fruit  was  obtained  by  tbe  im- 
porters from  tbe  West  Indies,  Central  and  Booth  America,  by  them 
imported  into  tbe  United  States,  and  sold  in  many  of  the  states  of 
tbe  United  States.  There  were  probably  less  than  16  individuals, 
ftrms,  and  corporations  engaged  in  importing  Into  tbe  United  States 
fruits  from  the  West  Indies,  and  most  of  this  froit  was  sold  in  tbe 
Eastern  states  of  tbe  United  States.  There  were  lees  than  a  doxen 
individuals,  firms,  and  corporations  engaged  in  importing  fruit  from 
Central  and  South  America.  Tbe  fruit  wli&ch  was  being  imported 
from  Central  America  and  Soutb  America  was  principally  sold  in  tbe 
Southern,  Western  and  Middle  states,  and  those  Itandling  said  busi- 
ness luul  comparatively  small  capitals.  The  names  of  said  several 
oomrpanies,  to  the  best  of  defendnnts  information,  Isnowledgo,  and 
belief,  and  npon  such  information,  knowledge,  and  beliet  be  states 
to  have  lieen  as  follows,  vis.    [Here  both  of  these  classes  are  named.  1 

**The  metliod  of  conducting  this  bnslness  was  to  obtain  cargoes 
from  places  where  fruit  was  raised,  partly  from  plantations  belonging 
to  tbose  engaged  in  importing,  but  largely  by  purchasing  the  fruit 
from  persons  resident  at  tbe  point  where  the  fruit  was  grown,  import 
tlie  same  into  the  United  States,  and  sell  and  ship  it  to  various  states 
In  the  United  States.  Much  of  tbe  fruit  was  sold  free  on  board  of 
oars  at  tbe  place  of  deportation,  but  some  was  shipped  to  other  states 
and  sold  while  in  transit  and  sometimes  after  it  reached  its  destina- 
tion. There  was  great  competition  between  tbe  several  parties  en- 
gaged in  tbe  purchase  of  said  fruit,  and  they  were  obliged,  on  account 
ci  BQCli  competition,  to  pay  fair  and  reasonaIHe  prices  for  tlie  same. 
Tbere  was  no  limitation  npon  tbe  quantity  of  fruit  that  each  Importer 
sbontd  handle^  and  Uie  quantity  of  fruit  placed  upon  tbe  market  and 
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tke  natural  competition  in  its  sale  controlled  the  prices  at  which  the 
fruit  sold  upon  the  market 

"  In  1899,  the  United  Fruit  Ck)mpany  was  formed,  with  a  capital  of 
$20,000,000,  of  which  at  least  $11,000,000  was  actually  subscribed,  and 
which  subscriptions  were  subsequently  increased  to  $15,784,000  and 
the  means  of  said  company  were  Increased  by  the  issue  of  mortgage 
bonds  to  the  extent  of  $40,500,000;  but  this  indebtedness  has  since 
decreased  to  some  extent.  The  purpose  of  said  company  was  to 
purchase  the  properties  and  business  of  other  [82«1  fruit  importing 
companies,  individuals,  and  copartnerships,  or  to  make  such  arrange- 
ments with  them  that  would  enable  It  to  monopolize,  as  far  as  pos- 
sible, the  business  of  Importing  tropical  fruit  Into  the  United  States 
and  selling  such  fruit  throughout  the  several  states  of  the  United 
States;  to  control  and  regulate  the  prices  at  which  cargoes  of  bananas 
could  be  obtained  at  points  of  shipment,  and  at  which  the  same  should 
be  sold  and  disposed  of  throughout  the  United  States;  tjo  regulate 
and  restrict  the  quantity  of  tropical  fruit  placed  upon  the  markets  of 
the  several  states  of  the  United  States;  to  prevent  competition  in 
the  purchase  and  sale  of  such  fruit;  and  to  reduce  the  price  paid  for 
fruit  and  increase  the  price  at  which  same  should  be  sold.  Shortly 
after  said  corporation  was  formed,  it  entered  into  negotiations  with 
the  larger  portions  of  persons,  corporations,  and  copartnerships  en- 
gaged in  said  business,  with  the  view  of  forming  such  a  combination 
or  tnist,  and  eventually  succeeded  In  purchasing  or  making  arrange- 
ments for  the  conduct  of  the  business  of  numerous  companies  and 
individuals,  jind.  as  part  of  the  agreement  of  purchase  of  each  of 
such  persons,  it  bound  and  obligated  most  all  persons  interested 
therein  not  to  ngain  enter  Into  business  in  competition  with  the  said 
United  Fruit  Company  for  various  periods. 

"Before  making  any  arrangement  or  combination  with  Camors, 
McConnell  &  Co.,  the  said  United  Fruit  Company  entered  into  active 
competition  with  said  company,  and  for  the  purpose  of  destroying 
said  business  purchased  fruits  at  the  points  where  Camors,  McConnell 
&  Co.  obtained  their  cargoes,  at  large  prices,  thereby  forcing  Camors, 
McConnell  &  Co.  to  obtain  fruit  at  prices  In  excess  of  those  at  which 
they  could  profitably  dispose  of  the  same.  After  continuing  this 
competition  for  some  considerable  time,  and  causing  Camors,  Mc- 
Connell &  Co.  to  lose  large  sums  of  money,  the  United  Fruit  Com- 
pany, or  persons  representing  It,  entered  Into  negotiations  with  the 
copartners  composing  Camors,  McConnell  &  Co.,  with  a  view  of  form- 
ing a  combination  with  It  upon  such  terms  as  would  limit  the  amount 
of  fruit  imported  by  said  firm  and  prevent  competition  by  it  with  the 
United  Fruit  Company  and  Its  combined  associates,  both  In  the  pur- 
chase and  sale  of  fruit.  For  the  purpose  of  regulating  the  sale  of 
fruit  in  the  several  states  of  the  United  States  so  as  to  prevent  such 
competition,  the  United  Fruit  Company  had  caused  to  be  organized  a 
corporation,  with  the  nominal  capital  stock  of  $10,000,  known  as  the 
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'Fruit  Dispatch  Ck>iupany/  all,  or  substantiallj  all,  of  the  stock  of 
which  was  owned  by  the  United  Fruit  Comi)any,  and  which  was 
wholly  dominated  and  controlled  by  it.  After  negotiating  and  agree- 
ing with  the  representatives  of  the  United  Fruit  CJompany  as  to  a 
method  by  which  such  combination  should  be  formed  to  restrict  the 
quantity  of  fruit  imported,  and  regulate  prices  in  the  purchase  and 
sale  of  fruit,  it  was  agreed  that  a  corporation  should  be  formed  to  take 
oyer  the  business  and  property  of  Camors,  McConnell  &  Co.,  with  a 
capital  stock  of  $60,125.00,  divided  into  481  shares,  of  the  par  value  of 
$125  each.  That  said  corporation  was  to  take  over  the  business  and 
property  of  Camors,  McConnell  &  Co.,  and  was  to  turn  over  to  said 
company  321  shares  of  the  capital  stock  of  said  corporation  in  pay- 
ment therefor,  of  which  said  821  shares  the  United  Fruit  Company 
should  purchase  161  shares  for  the  sum  of  $30,000,  and  that  the  United 
Fruit  Company  should  then  subscribe  for  80  shares  of  the  unissued 
capital  stock  of  the  new  corporation,  and  Camors,  McConnell  &  Ce. 
should  subscribe  for  80  ndditioual  shares  of  said  stock,  and  that  each 
should  pay  $10,000  therefor.  That  the  new  corporation  should  im- 
port from  Bocas  del  Toro,  Colombia,  into  the  United  States,  such 
amounts  of  bananas,  cocoanuts,  and  other  tropical  fruits  as  could  be 
carried  in  two  steamers,  each  of  the  carrying  capacity  of  about  20,000 
or  22,000  bunches  of  bananas,  or,  at  their  option,  in  three  steamers 
of  no  greater  aggregate  carrying  capacity,  and  that  the  United  Fruit 
Company  would  not,  without  the  consent  of  a  majority  interest  of 
stockholders  of  the  Camors-McConnell  Company,  who  were  originally 
Interested  in  the  firm  of  Camors,  McConnell  &  Co.,  send  any  bunches 
of  bananas  through  northern  ports  containing  less  than  seven  bands 
into  any  markets  reached  by  the  fruit  of  the  Camors-McConnell  Com- 
pany, and  that  further  restrictions  on  the  importation  of  fruits  might 
be  made  upon  a  pro  rata  basis  to  be  mutually  agreed  upon  by  the 
United  Fruit  Company,  the  Bluefields  Steamship  Company,  Limited, 
the  Camors-Welnberger  Banana  Company,  Limited,  Orr-Laubenbeiraer 
Company,  [8271  and  Camors-McConnell  Company;  and  that,  when 
such  restrictions  were  agreed  upon,  they  should  be  binding,  and 
should  be  respected.  That  rules  of  classification  and  prices  of  fruits 
at  the  ports  of  shipment  should  be  mutually  agreed  upon  by  the  resi- 
dent managers  of  the  United  Fruit  Company  and  the  Camors-McCon- 
nell Company,  and  that  such  classification  should  govern,  as  far  as 
possible,  any  sale  of  the  same  fruit.  That  uniform  rates  of  freight 
should  be  agreed  upon  by  the  United  Fruit  Company  and  the  Camors- 
McConnell  Company  to  apply  to  all  steamers  of  the  said  two  com- 
panies plying  between  the  same  or  competitive  points,  excepting  then 
existing  contracts,  which  should  be  filed  by  the  parties  by  the  delivery 
of  sworn  copies  of  the  original  in  each  case  to  the  other  company,  and 
said  contract  was  to  remain  in  force  for  a  period  of  10  years. 

"  It  was  further  agreed  that  the  Camors-McConnell  Company  should 
appoint  the  Fruit  Dispatch  Company  its  sole  and  exclusive  agent,  to 


Digitized  by 


Google 


194  152   FEDERAL   REPORTER,  327. 

8tateaieut  of  the  Case. 

sell  all  fruit  imported  by  tlie  Cauiors-McConnell  Company  from  Bocas 
del  Toro  in  Colombia,  or  elsewhere,  to  New  Orleans,  in  Louisiana,  or 
Mobile,  Alabama,  or  elsewhere;  the  prices  to  be  fixed  weekly  by  four 
persons  selected  by  the  United  Fruit  Company,  the  Bluefields  Steam- 
ship Company,  Limited;  the  Orr-Laubenheimer  Company,  the  Camors 
Weinberger  Company,  Limited,  aiid  the  Camors-McCounell  Company. 
That  the  fruit  of  the  Camors-McConnell  Company  should  be  sold 
to  the  best  advantage  free  on  board  of  cars  at  New  Orleans  or  Mo- 
bile, or  other  ports  of  entry,  under  the  direction  of  two  competent 
persons,  selected  one  by  the  United  Fruit  Company  and  one  by  thn 
manager  of  the  Camors-McConuell  Company,  and  that  all  the  fruit 
not  so  sold  should  l>e  shipped  or  consigned  by  the  Dispatch  Company 
for  sale  for  account  of  said  Camors-McCounell  Company,  to  such 
points  as  such  persons  should  designate.  That  that  contract  was  to 
remain  in  force  for  10  years. 

"The  said  United  Fruit  Company  undertook  to  have  said  contract 
reduced  to  writing.  Exhibit  A  to  the  bill  of  complaint  was  one  of  the 
forms  of  contract  so  prepared  and  presented  to  those  interested  in  the 
firm  of  Camors,  McConnell  &  Co.  As  so  prepared  and  presented,  the 
name  of  Andrew  W.  Preston  appeared  instead  of  the  United  Fruit 
Company  therein,  but  all  of  the  parties  to  said  transaction  always  rec- 
ognized the  United  Fruit  Company  as  the  true  party  in  interest;  and 
although  stock  in  the  Camors- McConnell  Company  was,  after  that 
company  was  formed,  issued  to  said  Preston,  dividends  thereon  were 
paid  to  the  United  Fruit  Company  as  the  owner  of  said  stock.  There 
were  a  considerable  number  of  dividends  so  paid,  and.  although  the 
said  Preston  was  the  president  of  the  United  Fruit  Company,  he  never 
questioned  its  right  to  use  these  dividends,  or  objected  to  the  payment 
thereof  to  it.  The  United  Fruit  Company  had  the  remaining  terms 
of  said  contract  reduced  to  writing  in  the  form  of  two  separate  con- 
tracts, which  were  presented  and  executed  by  the  parties  whose  names 
appear  thereto,  and  which  two  contracts  are  marked  Exhibits  I  and 
II  to  this  answer  and  made  part  hereof. 

"  Further  answering  the  bill  of  complaint,  this  defendant  says  that 
the  said  Camors-McConnell  Company  and  the  United  Fruit  Company 
are  conducting  their  business  in  a  manner  violative  of  the  laws  of  the 
United  States;  that  at  the  time  said  contract,  made  Exhibit  A  to  the 
bill  of  complaint,  was  made  and  entered  into,  the  purpose  of  making 
said  contract  was  to  aid  and  facilitate  the  said  United  Fruit  Com- 
pany and  the  said  Camors-McOonnell  Company  and  the  other  com- 
panies in  combination  with  them  in  conducting  their  business  in  vio- 
lation of  the  laws  of  the  United  States;  that  said  contract  was  made 
in  restraint  of  trade  and  commerce  among  the  several  states  and 
with  foreign  nations,  and  for  the  purpose  of  forming  and  maiutaiuing 
a  combination  in  the  form  of  a  trust,  to  re^^ulate  and  to  limit  the 
supply  of  tropical  fruit  imiiorted  into  the  United  States  and  control 
the  prices  at  which  such  fruit  should  be  purchased  from  groweis 
and  at   which  it  should   be  sold   to  dealers  throughout   the   United 
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States,  ami  generally  to  monopolize  and  control  said  business;  and 
that  for  snid  reason  said  contract  is  against  public  policy,  and  in 
violation  of  Inw,  and  is  null  and  void. 

*'  Further  answering  the  bill  of  complaint,  this  defendant  says  that 
after  the  several  agreements,  one  of  which  is  made  Exhibit  A  to  the 
bill  of  complaint,  and  the  other  three  of  which  are  made  Exhibits 
I  and  II  and  III  to  this  [828]  answer,  were  made  and  entered  into, 
and  after  the  United  Fruit  Company  had  bought  out  the  property 
and  business  of  a  large  number  of  competitors  in  the  importation 
and  sale  of  tropical  fruits  in  the  Central,  Southern,  and  Western 
states,  and  bound  most  of  the  parties  making  such  sales  not  to  com- 
pete with  them  in  the  business,  by  agreements  similar  to  tlie  one  made 
Exhibit  A  to  the  bill  of  complaint,  and  had  made  agreements  similar 
to  those  attached  to  this  answer  as  Exhibits  I  and  II,  with  several 
other  corporations  and  parties  engaged  in  said  buBiness,  and  it  and 
said  corporations  and  parties,  with  w^hom  it  had  such  agreements, 
nnder  such  agreements  fixed  and  regulated  the  price  at  which  tropical 
fruits  were  purchased  at  the  point  of  shipment,  and  sold  and  disposed 
of  all  of  the  fruits  so  imported  by  it  and  them  through  the  Fruit 
Dispatch  Company  in  such  manner  as  to,  to  a  large  extent,  fix  and 
control  the  price  at  which  tropical  fruit  was  sold  throughout  tlie 
United  States;  that,  out  of  the  commissions  paid  to  the  Fruit  Dis- 
patch Company,  the  expenses  of  that  company  were  paid,  and  the 
balance  of  its  earnings  were  distributed  pro  rata  among  the  several 
companies  whose  fruit  it  handled.  By  virtue  of  said  several  agref- 
ments  and  combinations,  the  United  Fruit  Company  and  its  associa- 
tions not  only  fixed  and  regulated  the  prices  at  which  tropical  fruits 
were  purchased  and  sold,  but  monopoliaed  almost  the  entire  business 
in  the  Southern,  (Antral,  and  Western  states  of  the  United  States, 
and  regulated  the  prices  of  tropical  fruits  therein,  and,  when  neces- 
sary to  do  so  in  order  to  control  and  fix  such  prices,  the  said  Fruit 
Dispatch  Company,  under  the  control  and  direction  of  the  said  United 
Fruit  Compony,  caused  a  great  deal  of  fruit  to  be  destroyed." 

Exhibits  I  and  II  are  as  follows : 

BxHimT  I. 

"An  agreement  by  and  between  the  United  Fruit  Company,  incor- 
porated under  the  laws  of  New  Jarsey,  of  the  one  part,  and  J.  B. 
Camera,  Herbert  L.  MoConnell,  Rudolf  Braden  and  Louis  Weln- 
l>erger  (herein  called  stockholders)  of  the  other  part. 

"  Whereas,  the  stockholders  are  the  holders  of  all  the  capital  stock 
of  the  Camors-McCoanell  Company  (herein  called  the  Oamors  Com- 
pany), which  is  engaged  in  the  business  of  growing,  transporting  and 
selling  tropical  fruit,  and  the  United  Fruit  Company  is  also  largely 
engaged  in  similar  business:  Now,  therefore,  in  consideration  of  the 
premises  and  of  the  mutual  agreement  hereof,  it  is  hereby  agreed  as 
follows : 
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"(1)  The  United  Fruit  Company  agrees  that  the  Camors  Company 
may  import  from  Bocas  del  Toro,  Colombia,  into  the  United  States, 
such  amounts  of  bananas,  cocoanuts  and  other  tropical  fruit  as  can 
be  carried  in  two  steamers,  each  of  the  carrying  capacity  of  about 
twenty  or  twenty-two  thousand  bunches  of  bananas,  or  at  the  option  of 
the  Camors  Company,  in  three  steamers  of  no  greater  aggregate  carry- 
ing capacity  than  that  of  the  said  two  steamers  above  provided  for, 
and  that  of  the  said  two  steamers  above  provided  for,  and  which  the 
Camors  Company  shall  be  entitled  to  substitute  for  such  two  larger 
steamers,  and  the  said  United  Fruit  Company  agrees  that  after  it  has 
completed  Its  own  cargoes  to  an  aggregate  amount  of  not  exceeding 
one  hundred  and  twenty  thousand  stems  i>er  month  of  four  weeks 
for  its  own  ships  operated  by  it  to  Bocas  del  Toro,  it  will  furnish 
bananas  of  good  average  quality  and  quantity  sufficient  to  complete 
the  cargoes  of  and  flU  the  steamers  of  the  said  Camors  Company 
above  described,  at  prices  to  be  agreed  upon  between  the  resident 
managers  of  the  United  Fruit  Company  and  the  said  Camors  Com- 
pany, but  the  same  not  to  exceed  twenty-five  cents  in  the  United  States 
currency  per  bunch  of  firsts  delivered  alongside  the  steamer.  It  is 
further  agreed  that  the  said  resident  manager  of  the  Camors  Com- 
pany shall  be  such  person  as  the  stockholders  above  named  or  the 
owners  of  a  majority  of  their  stock  in  said  Camors  Company  shall 
designate  so  long  as  he  performs  his  duties  and  obeys  the  mandates 
of  the  board  of  directors. 

•*(2)  The  United  Fruit  Company  agrees  that  it  will  not,  without  the 
consent  of  a  majority  of  interest  of  the  above  named  stockholders, 
send  any  bunches  of  bananas  through  the  northern  ports  containing 
less  than  seven  hands  into  [829]  any  of  the  markets  reached  by  the 
fruit  of  the  Camors  Company.  Further  restrictions  on  imports  of 
southern  ports  may  be  made  upon  a  proportionate  basis  mutually 
agreed  upon  by  the  following  importers,  namely,  the  United  Fruit 
Company,  the  Bhiefields  Steamship  Company,  Limited,  Camors-Weln- 
berger  Company,  Limited,  Orr-Laubenheimer  Company  Limited,  and 
the  Cr.mors-McConnell  Company,  and  when  so  made  shall  be  binding 
and  respected.  And  the  amounts  of  imports  above  prescribed  may  be 
increased  proportionately  for  the  said  United  Fruit  Company  and  the 
Camors-McConnell  Company,  upon  consent  of  the  United  Fruit  Com- 
pany and  the  majority  of  the  above  named  stockholders,  who  hold 
the  shares  of  stock  which  are  retained  by  the  Camors-McConnell  Com- 
pany pursuant  to  the  contract. 

"(3)  Rules  for  the  classification  and  prices  of  the  fruit  at  port  of 
shipment  shall  be  mutually  agreed  upon  by  resident  managers  of  the 
United  Fruit  Company  and  the  Camors  Company  and  the  same  classi- 
fication shall  govern  so  far  as  possible  in  the  sale  of  the  same  fruit. 

"(4)  Uniform  rates  for  freight  and  the  carriage  of  passengers  shall 
be  agreed  upon  by  the  United  Fruit  Company  and  the  Camors  Com- 
pany to  apply  to  all  steamers  of  the  said  two  companies  plying  be- 
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tween  the  same  or  competitive  points,  excepting  from  the  operation 
hereof  such  present  existing  contracts  as  shall  be  filed  by  the  con- 
tracting parties  by  delivering  a  sworn  copy  of  the  original  in  each 
case  to  the  other  of  the  last  said  companies  respectively. 

"(5)  This  contract  shall  remain  in  force  for  ten  years  from  this 
date,  unless  sooner  modified  by  the  consent  of  parties. 

"In  witness  whereof  the  United  Fruit  Company  has  caused  these 
presents  to  be  executed  in  its  name  and  behalf  by  its  duly  authorized 
oflicers  and  the  said  stockholders  have  hereto  set  their  hands  and 
seals,  this  8th  day  of  December,  1890. 

"  United  Fbuit  Company. 
"MiNOK  C.  Keith,  Ist  Vice  President, 
"  By  B.  W.  Palmer,  Secretary. 

"  H.  L.  McCONNELL. 

**  Louis  Weinberger, 
"Rudolf  Braden." 

Exhibit  II. 

"An  agreement  made  by  and  between  the  Fruit  Dispatch  Company, 
incorporated  under  the  laws  of  New  Jersey,  of  the  one  part,  and  the 
Camors-McConnell  Company  incorporated  under  the  laws  of  New 
Jersey  (hereinafter  called  the  Camors  Company),  of  the  other  part. 

**  Whereas,  the  Camors  Company  Is  engaged  in  growing,  importing 
into  the  United  States  and  selling  tropical  fruit,  and  the  Fruit  Dis- 
patch Company  is  formed  for  the  purpose  of  and  is  engaged  in  han- 
dling and  selling  such  fruit:  Now,  therefore.  In  consideration  of  the 
premises  and  of  the  mutual  agreements  herein  contained,  it  is  hereby 
agreed  and  declared  as  follows : 

"(1)  The  Camors  Company  hereby  appoints  the  Fruit  Dispatch 
Company  Its  sole  and  exclusive  agent  to  sell  all  fruit  imported  by  the 
Camors  Company  imported  from  Bocas  del  Toro  or  elsewhere,  to  New 
Orleans,  in  Louisiana,  or  Mobile,  in  Alabama,  or  elsewhere. 

"(2)  All  fruit  of  the  Camors  Company  shall  be  sold  to  best  advan- 
tage free  on  board  cars  at  New  Orleans  or  Mobile  or  other  port  of 
entry  under  the  direction  of  two  competent  persons,  one  selected  by 
the  manager  of  the  Camors  Company  (whose  services  shall  be  paid 
for  by  the  Fmlt  Dispatch  Company  at  such  amount  as  the  Camors 
Ck)mpany  and  the  Fruit  Dispatch  Company  shall  agree),  and  all  fruit 
so  unsold  by  them  shall  be  shipped  or  consigned  by  said  Dispatch 
Company  for  sale  for  account  of  said  Camors  Company  to  such  points 
as  said  two  persons  shall  designate,  to  be  handled  as  they  may  direct. 

"(3)  Payments  for  the  fruit  sold  by  or  through  the  Fruit  Dispatch 
Company  shall  be  made  during  each  calendar  week  for  all  sales  com- 
pleted during  the  preceding  calendar  week.  The  Fruit  Dispatch 
Company  shall  charge  five  per  cent,  on  the  selling  price  for  all  fruit 
sold  by  it 

[SSO]  "(4)  This  contract  shall  remain  In  force  until  December  8, 
1900,  unless  sooner  modified  by  the  consent  of  the  parties. 
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"  lu  witness  whereof  the  parties  have  caused  these  pres^its  to  be 
signed  by  their  respective  officers  thereto  duly  authorized,  this  27th 
day  of  January,  1900. 

"Fruit  Dispatch  Ck>mpaiiy, 

"By  A.  W.  Preston,  President. 
**  Camors-McConnell, 

"  By  A.  W.  Palmer,  President. 
"Attest:  Frank  Hendrick,  Secty." 

The  complainant  excepted  to  the  several  portions  of  the  answer 
hereinabove  set  out  between  quotation  marks,  as  irrelevant,  immate- 
rial, and  impertinent  to  the  Issue.  The  court  referred  the  matter  to  a 
master,  and  he  sustained  the  exceptions.  The  defendant  excepted  to 
the  master's  report,  but  these  exceptions  were  overruled,  and  the 
action  of  the  court  In  overruling  the  exceptions  is  assigned  as  error. 
Evidence  was  taken,  and  the  case  came  on  for  final  hearing,  which 
resulted  in  the  decree  appealed  from,  perpetually  enjoining  the  de- 
fendant from  engaging  in  business  in  competition  with  the  business  of 
complainant  for  and  until  it  has  failed  to  show  a  profit  for  any  cal- 
endar year  after  the  year  1899. 

Gregory  L,  Smith  and  H,  T.  Smithy  for  appellant 
Walker  B.  Spencer  and  Chas,  P.  Cocke^  for  appellee. 
Before  Pardee,  McCormick,  and  Shelby,  Circuit  Judges. 

McCoRMicK,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  question  in  this  case  which  we  deem  it  necessary  to 
consider  is:  Was  the  contract  between  the  parties  void  be- 
cause made  for  the  purpose  of  forming  an  illegal  trust  or 
combination?  It  is  uniformly  conceded  that  such  a  defense 
as  this  is  a  very  dishonest  one,  and  that  it  lies  ill  in  the 
mouth  of  the  defendant  to  allege  it,  and  that  it  is  only 
allowed  for  public  considerations  and  in  order  the  better  to 
secure  the  public  against  dishonest  transactions.  But  that  to 
refuse  to  grant  either  party  to  an  illegal  contract  judicial  aid 
for  the  enforcement  of  his  alleged  rights  under  it  tends 
strongly  toward  reducing  the  number  of  such  transactions  to 
a  minimum;  that  the  more  plainly  parties  understand  that, 
when  they  enter  into  contracts  of  this  nature,  they  place 
themselves  outside  the  protection  of  the  law,  so  far  as  that 
protection  consists  in  aiding  them  to  enforce  such  contracts, 
the  less  inclined  will  they  be  to  enter  into  them,  and  in  that 
way  the  public  will  secure  the  benefit  of  a  rigid  adherence  to 
the  law. 
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If  the  writing  relied  upon  by  the  complainant  is  only  a 
portion  of  the  agreement  that  had  been  made  between  these 
parties,  as  the  answer  plainly  alleges,  although  their  agree- 
ment, in  the  first  instance,  was  by  parol,  and  only  certain 
portions  of  it  were  subsequently  reduced  to  writing,  as 
averred  and  exhibited  by  that  portion  of  the  answer  which 
Wft8  stricken  out,  the  whole  contract  is  none  the  less  one  and 
indivisible,  just  as  though  it  had  all  been  put  in  writing.  If 
it  had  all  been  reduced  to  writing,  the  very  learned  counsel 
for  the  complainant  would  scarcely  have  argued  that  his 
clknt  might  maintain  an  action  by  relying  on  that  part  of 
the  contract  which  he  claimed  was  valid,  and  might  discard 
or  omit  to  prove  that  portion  which  was  illegal.  If  the  con- 
tract be  as  averred  in  the  answer,  and  the  complainant  do 
not  prove  [331]  the  whole  of  it,  the  defendant  could  prove 
it,  as  well  the  part  lying  in  parol  as  that  which  was  reduced 
to  vnriting,  so  that  the  court  might,  upon  an  inspection  of  the 
whole  contract,  determine  therefrom  its  character.  The 
unity  of  the  contract  is  not  severed,  or  its  meaning  or  effect 
in  any  degree  altered,  by  putting  part  of  it  in  writing  and 
leaving  the  rest  in  parol.  It  would  seem,  therefore,  that,  in 
such  case,  to  grant  the  complainant  the  relief  which  it  here 
seeks  would  be,  in  substance,  to  enforce  an  illegal  contract 
and  one  which  is  illegal  because  it  is  against  public  policy  to 
permit  it  to  stand. 

What  we  have  thus  far  presented  is  adopted  almost  liter- 
ally from  the  opinion  of  Mr.  Justice  Peckham  in  McMullen 
V.  Hoffman,  174  U.  S.  649,  19  Sup.  Ct.  839,  43  L.  Ed.  1117. 
That  learned  justice  had  delivered  the  opinion  of  the  Su- 
preme Court  in  the  cases  of  United  States  v.  Freight  Asso- 
ciation, 166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007,  and 
United  States  v.  Joint  Tragic  Association,  171  U.  S.  505,  19 
Sup.  Ct.  25,  43  L.  Ed.  259,  and  he  was  later  the  organ  of  the 
court  in  the  case  of  Addyston  Pipe  cfe  Steel  Company  v. 
United  States,  175  U.  S.  211,  20  Sup.  Ct.  96,  44  L.  Ed.  136, 
and  in  Montague  <&  Company  v.  Lowry,  193  U.  S.  38,  24  Sup. 
Ct  307,  48  L.  Ed.  608.  In  each  of  the  cases  cited,  but  espe- 
cially in  the  Joint  Traffic  Association  Case,  all  of  the  conten- 
tions which  have  been  urged  on  this  question  in  this  case  were 
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exhaustively    considered,   and,   we   think,   were   concluded 
against  the  contention  of  the  complainant  (appellee). 

Soon  after  the  passage  of  the  act  of  July  5, 1890,  c.  647,  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200],  the  questions  here 
involved  were  considered  by  the  Circuit  Court  in  this  circuit 
for  the  Eastern  district  of  Louisiana,  Judges  Pardee  and 
Billings  sitting  at  the  hearing,  on  an  application  for  equi- 
table relief  very  similar  to  the  relief  sought  in  this  case.  We 
quote,  from  the  syllabus,  the  following  language: 

''Defendant  and  his  partner  sold  their  bakery  business  to.  com- 
plainant corporation,  receiving  payment  in  its  stock,  and  defendant 
leased  to  it  the  premises  where  the  business  was  conducted,  and  con- 
tracted to  carry  it  on  as  the  purchaser's  agent  for  a  salary.  After 
operating  under  this  arrangement  for  a  time,  he  repudiated  the  sale, 
resumed  business  under  the  old  firm  name,  and  refused  to  account  to 
complainant.  The  bill  was  brought  to  enjoin  him  from  asserting  a 
hostile  claim,  for  an  accounting,  and  a  receiver.  Defendant  and  his 
partner,  as  intervener,  filed  a  cross-bill  for  rescission  of  the  sale,  for 
fraudulent  representations,  and  tendered  back  the  stock.  Ck)mplain- 
ant  was  practically  a  *  trust,'  organized  to  monopolize  the  business, 
and  had  already  control  of  35  leading  bakeries  in  12  diflFerent  states. 
Held,  that  while  a  case  was  made  for  a  receiver,  pending  litigation 
between  ordinary  parties,  the  prayer  would  be  denied,  as  equity  would 
not  encourage  a  combination  in  restraint  of  trade,  and  probably  illegal, 
under  Act  Cong.  July  2,  1890,  '  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies.' "  American  Biscuit  d  Manufac- 
turing Company  v.  Klotz  (C.  C.)  44  Fed.  721. 

It  is  contended  for  the  complainant  (appellee)  that,  if 
such  iniquity  exists  in  the  organization  of  that  company  as  is 
averred  by  the  answer,  the  remedy  is  by  direct  proceeding  by 
the  state  to  dissolve  it,  or  to  punish  the  guilty  parties.  In 
answer  to  this  contention,  we  commend  the  parties  who  make 
it  to  a  fuller  and  more  unbiased  study  of  the  reported  deci- 
sions we  have  cited.  It  is  also  urged  that  the  United  Fruit 
Company  is  not  a  party  to  this  proceeding,  and  that  there- 
fore the  matter  averred  may  not  be  considered  in  the  dispo- 
sition of  this  suit.  We  do  [332]  not  so  read  the  pleadings. 
The  bill  was  supplemented  by  the  answer.  It  is  the  function 
of  the  chancellor  to  look  through  the  form  to  the  substance 
of  the  matter  in  which  he  is  asked  to  act.  Moreover,  this 
suggestion,  by  a  short  analysis  of  its  probable  practical  work- 
ing, resolves  itself  into  the  former  contention  which,  as  we 
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have  indicated,  we  consider  to  be  settled  against  the  com- 
plainant (appellee)  by  the  decisions  which  we  have  cited. 

The  averments  of  the  answer  show  that  the  United  Fruit 
Company  has  combined  and  dominates  substantially  all  of 
the  other  persons,  individuals,  firms,  or  corporations  engaged 
in  the  trade  of  importing  tropical  fruits  from  Central  and 
South  America  and  the  Antilles;  that  there  are  25  or  more 
constituent  agencies  in  this  combine  to  monopolize  the  pro- 
curing by  production  and  purchase,  and  the  carriage  and  dis- 
tribution to  consumers,  of  these  articles  in  universal  use. 
The  United  Fruit  Company,  which  dominates  all  of  them, 
may  act  only  through  some  one  or  more  of  them  in  its  deal- 
ings with  the  public  or  outsiders.  If,  therefore,  the  so-called 
separate  contracts  of  these  numerous  constituent  agencies 
can  and  must  be  enforced  by  our  courts  of  law  and  equity, 
the  public  policy  of  the  country  which  it  is  so  important  to 
protect  may  indeed  be  enforced  only  through  the  action  of 
the  state  as  a  party  to  a  direct  proceeding. 

The  cardinal  principles  of  jurisprudence  are  as  firmly  set- 
tled as  the  Ten  Commandments  and  the  Roman  Tablets,  but 
pleading,  practice,  and  procedure  must  grow  with  the  growth 
of  civilization  and  commerce.  The  present  and  threatened 
development  of  producing,  carrying,  and  trading  corpora- 
tions transcends  recorded  precedents.  Their  number,  dimen- 
sions, and  omniverous  character  have,  in  large  measure,  ab- 
sorbed or  devoured  individual  natural  persons  having  capac- 
ity and  inclinations  for  trade,  until  an  action  at  law  or  suit 
in  equity  is  rarely  reported  which  does  not  show  a  contest 
between  corporations  or  by  or  against  a  corporation  or  sys- 
tem of  corporations.  These  unnatural  persons,  as  they  may 
well  be  called,  when  legally  organized,  and  while  conducting 
lawful  trade  in  a  lawful  manner,  have  the  right  to  judicial 
protection  and  relief,  in  like  measure  as  natural  persons  en- 
joy, and  are  subject  to  the  same  legal  and  equitable  limita- 
tions. The  state  may  and  will  bring,  in  its  courts,  actions 
and  suits  to  enforce  its  statute  laws  and  its  public  policy 
against  them,  when  necessity  requires,  to  the  extent  that 
time  and  opportunity  permit.  But  the  harvest  is  great,  the 
laborers  are  few,  and  time  is  short.  These  parties  are  won- 
derfully strong.    Age  does  not  impair  their  strength.    They 
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perennially  recruit  it  from  the  highest  ranks  of  the  legal 
profession,  with  veteran  experts  in  strategy  and  tactics,  both 
grand  and  elementary.  There  are  necessary  delays  in  litiga- 
tion, inherent  weaknesses  in  its  best  machinery,  obstructions 
will  supervene,  and  all  these  elements  are  capitalized  to  the 
last  extent  of  their  earning  capacity,  by  these  highly  organ- 
ized unnatural  persons,  who  decide  and  act  with  the  prompt- 
ness and  prescience  of  the  most  superior  human  intellect. 
Direct  proceedings  by  the  state  are  overtaxed.  The  courts, 
especially  the  courts  of  equity,  should  not  pose  always  as  the 
fabled  goddess,  but  keep  an  eye  single  to  these  exigent  con- 
ditions and  aid  the  state,  as  they  rightly  may,  by  withhold- 
ing help  or  grace  from  graceless  and  hurtful  dealings. 

[883]  Other  decisions  of  the  Supreme  Court  than  the 
leading  cases  we  have  cited  furnish  good  reasons  for,  and 
illustrations  of,  the  application  of  the  doctrine  now  deduced 
from  the  recent  statutes  and  the  ancient  common  law. 
Northern  Securities  Co.  v.  United  States^  193  U.  S.  197,  24 
Sup.  Ct.  436,  48  L.  Ed.  679;  Swift  dh  Co.  v.  United  States, 
196  U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed.  518.  A  recent  case 
reported  from  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  treats  the  question  we  are  considering  with  great 
ability,  and  gives  the  result  of  the  decisions  of  the  Supreme 
Court  with  a  clearness  and  force  most  persuasive  to  us. 
Continental  Wall  Paper  Co.  v.  Voight  cfc  Sons  Co.  (C.  C.  A.) 
148  Fed.  939. 

We  conclude  that  the  lower  court  erred  in  sustaining  the 
exceptions  to  the  defendant's  answer;  that  the  decree  ap- 
pealed from  must  be  reversed,  and  the  cause  remanded  to 
the  Circuit  Court,  with  direction  to  overrule  the  exceptions, 
and  thereafter  to  proceed  agreeably  to  equity  and  the  views 
expressed  in  this  opinion. 

And  it  is  so  ordered. 

ON  REHEARING. 

Per  curiam.  The  application  for  a  rehearing  is  denied. 
The  scope  and  effect  of  the  decree  of  reversal  is  to  reinstate 
the  parts  of  the  answer  which  were  stricken  out  by  the  circuit 
court.  The  record  shows  exactly  the  words  ol  the  answer, 
80  that  the  deeree  eaunot  be  misunderstood. 
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[726]  CILLEY  v.  UNITED  SHOE  MACmNERY  CO. 

(Circuit  Court,  D.  Massachusetts.    February  13,  1907.) 

[152  Fed.  Rep.,  726.] 

Monopolies — Action  for  Damages  Under  Anti-Trust  Law — Plead- 
ing.— In  an  action  under  section  7,  Anti-Trust  Act  July  2,  1890, 
c.,647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3202],  to.  recover  dam- 
ages fop  injury  alleged  to  have  been  caused  to  plaintiff  by  reason 
of  contracts  made  by  defendant  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations,  -and  an  attempt 
by  defendant  to  monopolize  such  trade  or  commerce,  or  a  part 
thereof,  in  violation  of  said  act,  it  is  not  sufficient  to  frame  the 
declaration  in  the  language  of  the  statute,  but  the  nature  and 
substance  of  the  contracts  relied  upon,  and  the  substantial  facts 
alleged  to  constitute  an  attempt  at  monopoly  must  be  pleaded  to 
enable  the  court  to  determine  whether  they  are  in  violation  of  the 
statute,  and  to  enable  the  defense  to  properly  prepare  to  meet  the 
charge.* 

At  Law.  On  demurrer  to  declaration. 
Merritt  and  Merritt,  for  complainant. 
Wm.  H.  Coolidge  and  G.  A.  Eighty  for  defendant. 

Colt,  Circuit  Judge. 

This  is  a  suit  brought  under  the  provisions  of  Act  Cong. 
July  2,  1890,  26  Stat.  209,  c.  647  [U.  S.  Comp.  St.  1901, 
p.  3202],  in  which  the  defendant  is  charged  with  making 
contracts  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  and  with  an  attempt  to 
monopolize  such  trade  or  commerce,  whereby  the  plaintiflf 
has  been  injured  in  his  business  and  property.  Section  7  of 
the  act  provides  as  follows : 

"Any  person  who  shall  be  injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  controversy, 
and  shall  recover  three-fold  the  damages  by  him  sustained,  and  the 
costs  of  salt,  including  a  reasonable  attorney's  fee." 

•  Syllabus  Copyrighted.  1907,  by  West  Publishing  Company. 
10870*— S.  Doc.  Ill,  62-1,  vol  3 ^14 
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Among  the  things  forbidden  or  declared  unlawful  by  the 
act  are  "every  contract  *  *  *  in  restraint  of  trade  or 
commerce  among  the  several  states  or  with  foreign  nations," 
and  every  "  attempt  to  monopolize  "  such  trade  or  commerce. 

The  case  was  heard  on  demurrer  to  the  amended  declara- 
tion. The  grounds  of  demurrer  on  which  the  defendant 
relies  are  the  following: 

"(2)  The  declaration  is  insufficient  in  that  it  is  too  uncertain,  vague, 
and  indefinite  to  enable  the  defendant  to  know  of  what  it  is  accused, 
of  what  damage  the  plaintiff  has  suffered,  and  to  what  It  should  direct 
its  defense. 

"(3)  The  declaration  fails  to  set  forth  with  substantial  certainty  the 
substantive  facts  necessary  to  show  that  the  defendant  has  been 
guilty  of  anything  forbidden  or  declared  to  be  unlawful  by  the  Anti- 
Trust  Act." 

[727]  The  material  averments  of  the  declaration  may  be 
summarized  as  follows:  The  plaintiff  is  a  manufacturer  of 
shoe  machinery,  and  is  engaged  in  manufacturing  and  sell- 
ing a  machine  for  sole  leveling  and  for  sole  laying,  known  as 
the  "  Universal  Leveler."  The  plaintiff  has  certain  interests 
in  patents  on  these  machines,  and  is  the  owner  of  machines 
manufactured  under  these  patents.  The  defendant  is  en- 
gaged both  in  manufacturing  and  buying  shoe  machinery, 
and  now  owns  and  controls  the  shoe  machinery  necessary  to 
that  part  of  the  manufacture  of  boots  and  shoes  known  as 
bottoming.  The  defendant  "  has  made  divers  contracts  and 
agreements  with  a  great  number  of  manufacturers  of  boots 
and  shoes,  to  the  plaintiff  unknown,  throughout  the  several 
states  and  in  foreign  countries."  By  the  terms  of  these  con- 
tracts and  agreements,  such  manufacturers  are  bound  to  use 
no  machinery  except  such  as  is  furnished  to  them  by  the  de- 
fendant. By  the  terms  of  these  contracts  and  agreements 
the  use  by  such  manufacturers  of  the  plaintiff's  machines  is 
prohibited  and  prevented  if  such  manufacturers  use  any  one 
or  more  of  the  machines  furnished  by  the  defendant.  These 
contracts  and  agreements  are  contracts  in  restraint  of  trade 
or  commerce  among  the  several  states  and  with  foreign 
nations,  and  are  forbidden  by  the  act  of  Congress  of  July  2, 
1890.  And,  further,  the  defendant,  contrary  to  the  provisions 
of  this  act,  is  attempting  to  monopolize  a  part  of  the  trade 
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or  commerce  in  shoe  machinery  among  the  several  states,  and 
with  foreign  nations  "  by  endeavoring  by  divers  means  and 
methods  unknown  to  the  plaintiff  to  compel  or  induce  all 
manufacturers  of  boots  and  shoes  throughout  the  several 
states,  and  in  foreign  countries,  to  lease  or  otherwise  to  ac- 
quire shoe  machinery  from  the  defendant  alone,  and  to  enter 
with  the  defendant  into  contracts  and  agreements  as  afore- 
said; and  by  trading  and  disposing  throughout  the  several 
states  and  in  foreign  countries  of  certain  of  its  shoe  ma- 
chinery of  which  it  has  sole  control  to  the  manufacturers  of 
boots  and  shoes,  by  means  of  contracts,  agreements,  written 
leases,  and  other  instruments;  the  terms  of  which  are  un- 
known to  the  plaintiff,  but  in  which  are  contained  divers 
agreements  and  conditions  made  by  and  between  the  defend- 
ant and  its  several  customers  and  lessees  substantially  as 
follows,  to  wit :  That  the  several  customers  and  lessees  will 
thereafter  acquire  shoe  machinery  from  the  defendant  alone; 
that  the  several  customers  and  lessees  will  not  use  any  ma- 
chines acquired  from  the  defendant  in  any  part  or  process 
of  the  manufacture  of  any  boot  or  shoe  if  any  other  part  or 
process  of  such  manufacture  shall  have  been  done  or  per- 
formed by  or  upon  any  machine  not  acquired  from  the 
defendant,"  which  "  contracts,  agreements,  written  leases,  and 
other  instruments  the  defendant,  by  divers  means  and 
methods  unknown  to  the  plaintiff,  has  compelled  such  manu- 
facturers to  execute  and  the  agreements  and  conditions 
thereof  and  therein  to  observe  and  keep." 

The  declaration  then  alleges  that  these  manufacturers  con- 
stitute the  sole  market  for  the  sale  of  the  plaintiff's  machines. 
The  declaration  further  alleges  that,  by  reason  of  these  con- 
tracts, agreements,  written  leases,  and  other  instruments, 
customers  are  prevented  from  buying  or  leasing  the  plaintiff's 
machines,  that  by  these  means  the  plaintiff  has  been  deprived 
of  the  right  to  an  open  market,  and  prevented  from 
[728]  selling  or  leasing  his  property,  and  that  thereby  his 
business  has  been  destroyed,  and  his  property  rendered  of 
no  value. 

It  will  be  observed  that  the  contracts  in  restraint  of  trade 
set  forth  in  the  declaration  are  described  as  "  divers  contracts 
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and  agreements  with  a  great  number  of  manufacturers  of 
boots  and  shoes  throughout  the  several  states  and  in  foreign 
countries,"  by  the  terms  of  which  such  manufacturers  are 
bound  to  use  no  shoe  machinery  except  such  as  is  furnished 
by  the  defendant,  and  are  prohibited  from  using  the  plain- 
tiff's machines  if  they  use  the  machines  furnished  by  the 
defendant.  It  will  also  be  observed  that  the  attempt  to 
monopolize  trade  or  commerce  set  forth  in  the  declaration  is 
described  as  endeavoring,  "by  divers  means  and  methods 
unknown  to  the  plaintiff,"  to  compel  all  manufacturers  to 
acquire  shoe  machinery  from  the  defendant  alone,  or,  "  by 
means  of  contracts,  agreements,  written  leases,  and  other 
instruments,"  to  acquire  shoe  machinery  from  the  defendant 
alone,  and  not  to  use  any  machines  acquired  from  the  defend- 
ant if  any  other  part  or  process  in  shoe  manufacture  shall  be 
done  on  any  machine  not  acquired  from  the  defendant. 

It  is  manifest  that  these  averments  are  of  the  most  general 
character.  No  specific  reference  is  made  to  any  contract  or 
contracts  in  restraint  of  trade  entered  into  by  the  defendant, 
and  no  definite  description  is  given  of  the  terms  of  such 
contract  or  contracts.  The  declaration  is  also  wanting  in  any 
definite  description  of  the  acts  or  contracts  which  constitute 
an  attempt  to  monopolize  trade  or  commerce.  Presumably 
the  defendant  has  made  many  contracts  with  manufacturers, 
and,  before  being  required  to  plead,  it  is  entitled  to  know 
upon  what  contracts  the  plaintiff  relies,  and  the  nature  of 
those  contracts.  So,  also,  the  defendant  is  entitled  to  have 
pointed  out  the  substantial  facts  upon  which  the  plaintiff 
bases  his  allegation  of  an  attempt  to  monopolize  trade  or 
commerce;  and,  if  this  attempt  to  monopolize  is  founded 
upon  contracts  or  leases,  the  material  parts  of  these  contracts 
or  leases  should  be  set  forth  in  the  declaration. 

Again,  the  declaration  alleges  that  the  plaintiff  is  the 
owner  of  certain  interests  in  patents  relating  to  shoe  machin- 
ery. It  also  alleges  that  the  defendant  owns  and  controls 
certain  shoe  machinery.  These  and  other  allegations  in  the 
declaration  indicate  that  the  defendant's  control  of  shoe 
machinery  is  also  based  upon  patents.  If  the  defendant's 
contracts  with  manufacturers  are  based  upon  patent  rights, 


Digitized  by 


Google 


CILLEY  V.  UNITED  SHOE   MACHINERY   CO.  207 

Opinion  of  the  Court. 

this  fact  should  appear,  because  contracts  with  respect  to 
patents  are,  as  a  general  rule,  outside  the  doctrine  of  restraint 
of  trade,  both  at  common  law  and  under  the  federal  statute. 

In  my  opinion,  the  averments  in  this  declaration  are  too 
uncertain,  vague,  and  indefinite  to  enable  the  defendant 
properly  to  prepare  its  defense,  or  to  enable  the  court  to 
determine  whether  the  alleged  offenses  are  within  the  statute. 

Under  the  act  of  July  2,  1890,  it  is  not  sufficient  to  frame 
the  declaration  in  the  words  of  the  statute.  The  statute  does 
not  set  forth  the  elements  of  the  offenses  which  are  forbid- 
den ;  and,  further,  there  may  be  contracts  in  restraint  of  trade 
between  the  states  or  with  foreign  countries,  and  attempts  to 
monopolize  such  trade  or  commerce,  which  are  not  within  the 
statute.  These  circumstances  make  it  imperative  [729]  that 
the  substance  of  the  contracts  in  restraint  of  trade,  or  the 
substantial  facts  which  constitute  the  attempt  to  monopolize, 
should  be  set  forth  in  the  declaration.  These  principles  are 
well  settled  by  the  authorities. 

In  the  case  of  In  re  Greene  (C.  C.)  52  Fed.  104,  111,  Judge 
Jackson  said : 

**  The  act  does  not  undertake  to  define  what  constitutes  a  contract, 
combination,  or  conspiracy  in  restraint  of  trade,  and  recourse  must 
therefore  be  had  to  the  common  law  for  the  proper  definition  of  these 
general  terms,  and  to  ascertain  whether  the  acts  charged  come  within 
the  statute." 

In  United  States  v.  Patterson  (C.  C.)  55  Fed.  605,  Judge 
Putnam  said : 

"  This  statute  Is  not  one  of  the  class  where  it  is  always  sufiicient  to 
declare  in  the  words  of  the  enactment,  as  it  does  not  set  forth  all  the 
elements  of  a  crime.  A  contract  or  combination  in  restraint  of  trade 
may  be  not  only  not  Illegal,  but  praiseworthy;  as,  where  parties  at- 
tempt to  engross  the  market  by  furnishing  the  best  goods,  or  the 
cheapest.  So  that  ordinarily  a  case  cannot  be  made  under  the  statute 
unless  the  means  are  shown  to  be  Illegal,  and  therefore  It  Is  ordinarily 
necessary  to  declare  the  means  by  which  it  Is  Intended  to  engross  or 
monopolize  the  market.  And  by  the  well-settled  rules  of  pleading  it 
is  not  sufDclent  to  allege  the  means  In  general  language,  but,  If  it  is 
claimed  that  the  means  used  are  illegal,  enough  must  be  set  out  to 
enable  the  court  to  see  that  they  are  so,  and  to  enable  the  defense  to 
properly  prepare  to  meet  the  charge  against  it" 
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In  the  case  of  Rice  v.  Standard  Oil  Company  (C.  C.)  134 
Fed.  464,  465,  the  court  said : 

*'  It  is  apparent  that  mere  proof  that  the  defendant  has  entered  into 
a  contract  or  engaged  In  a  combination  or  conspiracy  In  restraint  of 
trade  or  commerce  among  the  several  States  will  not  be  sufllclent  to 
support  a  cause  of  action  under  the  seventh  section,  for  there  must, 
in  addition  thereto,  be  proof  that  the  plaintiff  has,  by  reason  thereof, 
sustained  damage.  In  his  declaration,  therefore,  the  plaintiff  must 
aver  not  only  facts  showing  such  a  contract  or  combination  or  con- 
spiracy as  is  declared  by  the  act  to  be  unlawful,  but  facts  showing 
that  by  reason  of  such  unlawful  thing  he  has  been  injured  in  his 
business  or  property." 

In  Bement  v.  National  Harrow  Company ^  186  U.  S.  70,  92, 
22  Sup.  Ct.  747,  756,  46  L.  Ed.  1058,  the  court  said : 

"That  statute  clearly  does  not  refer  to  llmt  kind  of  a  restraint  of 
interstate  commerce  which  may  arise  from  reasonable  and  legal  con- 
ditions imposed  upon  the  assignee  or  licensee  of  a  patent  by  the  owner 
thereof,  restricting  the  terms  upon  which  the  article  may  be  used  and 
the  price  to  be  demanded  therefor.  Such  a  construction  of  the  act  we 
have  no  doubt  was  never  contemplated  by  its  framers." 

See,  also.  In  re  Coming  (D.  C.)  51  Fed.  205 ;  United  States 
V.  Nelson  (D.  C.)  52  Fed.  646;  Otis  Elevator  Co.  v.  Geiger 
(C.  C.)  107  Fed.  131. 

Demurrer  sustained. 


[864]  WHEELER-STENZEL  CO.  v.  NATIONAL  WIN- 
DOW GLASS  JOBBERS  ASS'N. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.     February  28,  1907.) 

[152  Fed.  Rep.  864.1 

Monopolies — Contracts  and  Combinations  in  Restraint  of  Inter- 
state COMMERCE — Combinations  Prohibited. — A  declaration  alleged 
that  defendant  corporation  was  engaged  in  purchasing  and  con- 
tracting for  the  purchase  of  window  glass  from  the  manufacturers 
fof  certain  named  Jobbers  and  wholesale  dealers  doing  business  in 
different  states,  who  owned  practically  all  of  defendant's  stock  and 
[805]  controlled  it;  that  such  dealers  comprised  over  75  per  cent 
of  all  those  in  the  United  States,  and  sold  more  than  75  per  cent 
of  the  window  glass  sold  therein;  that  up  to  a  certain  date  they 
were  uncombined,  and  competed  freely  with  each  other  and  with 
other  wholesale  dealers,  but  that  on  such  date  defendant  entered 


Digitized  by 


Google 


WHBBLEB-6TBNZBL  CO.  V.  NAT*.  WINDOW  QIASS  J.  ASS'n.    209 

Syllabus. 

into  a  combination  and  agreem^it  with  them  and  with  a  manu- 
facturer which  owned  and  operated  factories  in  different  states  and 
manufactured  70  per  cent  of  all  the  window  glass  made  in  the 
United  States,  by  which  defendant  and  such  deiilers  agreed  to  buy 
window  glass  from  no  other  manufacturer  unless  at  materially 
lower  prices,  and  such  manufacturer  agreed  to  sell  to  no  other  deal- 
ers, except  at  higher  prices  than  it  charged  them ;  that  such  agree- 
ment further  limited  the  quantity  of  window  glass  to  be  purchased 
by  each  of  such  dealers  to  such  as  should  be  arbitrarily  fixed  by 
defendant  and  the  manufacturer,  and  also  gave  them  the  power  to 
arbitrarily  fix  excessive  and  unreasonable  prices  which  were  to  be 
charged  retail  dealers,  which  prices  such  wholesale  dealers  agreed 
to  observe  under  penalty  of  fines  to  be  assessed  against  and  paid  by 
them;  that  it  further  restricted  and  limited  the  territory  within 
which  each  of  such  dealers  should  sell  to  retail  dealers,  the  object 
and  effect  of  such  combination  and  agreement  being  to  restrain  in- 
terstate commerce  in  window  glass,  to  destroy  competition  therein, 
and  to  practically  monopolize  the  same,  especially  in  the  l)etter 
grades,  which  were  practically  all  made  by  such  manufacturer. 
Held,  that  the  declaration  charged  a  contract  or  combination  In 
restraint  of  interstate  commerce,  in  violation  of  the  Anti-Trust  Act 
July  2,  1890,  c.  647,  26  Sbit.  210  [U.  S.  Comp.  St.  1901,  p.  3202], 
which,  as  construed  by  the  Supreme  Court,  makes  unlawful  any 
contract  or  combination  in  restraint  of  such  trade  or  commerce, 
and  not  merely  those  which  are  in  unreasonable  restraint  of  trade 
and  therefore  illegal  at  common  law.^ 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
I  13.] 

Same — Right  of  Action  for  Damages. — ^A  contract  or  combination 
in  restraint  of  interstate  commerce,  prohibited  by  Anti-Trust  Act 
July  2,  1890,  c.  047,  2G  Stat.  210  [U.  S.  Comp.  St.  1001,  p.  3202],  is 
not  merely  Illegal  In  flic  sense  that  it  is  not  enforceable,  but  is  i)er 
se  unlawful,  and  one  who  is  harmed  in  his  business  or  property  by 
such  a  contract  or  combination  has  suffered  a  legal  injury,  within 
the  meaning  of  section  7  of  the  act,  and  is  by  such  section  given  a 
right  of  action  therefor. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
I  18.] 

Same — Pleadiito. — ^Where  a  declaration  sufficiently  charges  a  contract 
or  combination  on  the  part  of  defendants  in  restraint  of  trade  and 
commerce  among  the  States,  in  violation  of  Anti-Trust  Act  July  2, 
1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3202],  general 
all^^tions  showing  that  the  result  of  such  contract  or  combina- 
tion was  to  deprive  plaintiff  of  customers,  and  prevent  it  from 
making  a  profit  in  its  legitimate  business  as  theretofore,  are  suffi- 
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clent  to  support  an  action  for  treble  damages,  under  section  7  of 
the  act. 

[Ed.  Note.—Rlghts  and  liabilities  of  parties  contracting  with 
trusts  or  combinations  in  restraint  of  trade,  see  note  to  Chicago 
Wall  Paper  Mills  v.  General  Paper  Co.,  78  C.  C.  A.  612.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 
H.  jP.  Lindabtiry^  for  plaintiff  in  error. 
Theodore  W,  Morris^  jr,^  for  defendant  in  error. 
Before  Dallas,  Gray,  and  Buffington,  Circuit  Judges. 

Gray,  Circuit  Judge. 

This  suit  was  brought  by  the  plaintiff  in  error  in  the  court 
below,  to  recover  treble  damages,  etc.,  from  the  [866]  de- 
fendant in  error,  under  section  7  of  the  act  of  Congress,  en- 
titled "An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,"  approved  July  2,  1890,  com- 
monly called  the  "  Sherman  "  or  "Anti-Trust  "  act.  Act 
July  2,  1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p. 
3202].  The  first  and  seventh  sections  of  this  act  are  those 
with  which  we  are  here  concerned,  and  are  as  follows : 

"  Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court." 

'*  Sec  7.  Any  person  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  this  act,  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  District  In  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  three  fold  the  damages  by  him  sustained,  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee." 

The  declaration  contained  two  counts,  one  based  upon  an 
alleged  combination  and  conspiracy  in  restraint  of  trade, 
contrary  to  the  provisions  of  the  Anti-Trust  Act,  the  other 
upon  an  alleged  contract  or  agreement  in  restraint  of  trade, 
likewise  contrary  to  the  provisions  of  said  act.     In  other 
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respects,  the  two  counts  are  the  same.    The  first  is  sufficiently 
set  forth  in  the  margin.® 

To  this  declaration,  the  defendant  interposed  a  demurrer, 
stating  the  following  grounds  therefor: 

"(1)  Tlie  said  plaintiff  has  not  in  the  said  declaratioii  or  In  either 
of  the  counts  of  its  said  declaration  alleged  facts  showing  that  it  has 
been  injured  in  its  business  or  property  by  the  said  defendant  by  rea- 
son of  anything  forbidden  or  declared  to  be  unlawful  by  the  act  of 
CJongress  of  the  United  States  referred  to  in  the  said  declaration,  and 
entitled  *An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies/  approved  July  2d,  1890, 

**(2)  The  said  plaintiff  has  not  in  the  said  declaration  or  in  either 
of  the  counts  of  the  said  declaration  alleged  any  fact  or  facts  consti- 
tuting a  violation  by  the  defendant  of  any  provision  or  provisions  of 
the  said  act  of  Congress,  or  any  fact  or  facts  which  bring  the  defend- 
ant within  the  condemnation  of,  or  subject  the  defendant  to  any 
penalty  or  penalties  imposed  by  the  said  act,  or  which  In  any  wise 
rendered  the  defendant  liable  to  the  plaintiff  for  any  damages. 

•*(3)  The  said  plaintiff  has  not  in  the  said  declaration,  or  in  either 
of  the  counts  thereof,  alleged  any  contract,  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy  made  or  entered  Into  by  the  de- 
fendant in  restraint  of  trade  or  commerce  among  the  several  states, 
or  with  foreign  nations  in  violation  of  the  said  act  of  Congress. 

"(4)  The  said  plaintiff  has  not  in  the  said  declaration  or  in  either 
of  the  counts  of  the  said  declaration  alleged  any  facts  showing  that 
tbe  defendant  has  monopolized  or  attempted  to  monopolize,  or  com- 
bined or  conspired  with  any  other  person  or  persons  to  monopolize, 
any  part  of  the  trade  or  commerce  among  the  several  states  or  with 
foreign  nations,  in  violation  of  the  said  act  of  Congress. 

"(5)  Thfr  plaintiff  has  not  in  the  said  declaration  or  in  either  of  the 
counts  of  the  said  declaration,  alleged  any  facts  showing  that  it  has 
Buffered  any  damage  by  reason  of  any  of  the  acts  or  facts  complained 
of  in  the  said  declaration. 

"(6)  That  for  the  reasons  and  In  the  particulars  aforesaid,  the  said 
declara[807]tion  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant." 

After  argument,  the  demurrer  was  sustained  by  the  court 
below,  upon  the  ground  that  the  plaintiff  had  not,  in  its 
declaration,  shown  that  it  was  injured  or  had  been  damaged 
by  any  of  the  acts  of  conspiracy,  combination  or  agreement 
stated  in  the  declaration,  without  referring  to  the  point  that 
the  contract,  combination  or  conspiracy  set  forth  in  the 
declaration  was  not  in  violation  of  the  anti-trust  act,  except 

^  See  note  at  end  of  case. 
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to  say  "  that  such  argument  was  only  incidentally  made  but 
not  insisted  upon."  Judgment  was  rendered  by  the  court 
sustaining  the  demurrer,  and  the  writ  of  error  thereto  sued 
out  by  the  plaintiff  below  brings  the  record  into  this  court. 
The  assignments  of  error  may  be  taken  as  presenting  the  fol- 
lowing questions: 

First.  Whether,  as  is  contended  by  defendant  in  error  to 
be  true,  the  plaintiff  fails  to  allege  in  the  declaration  any- 
thing forbidden  or  declared  to  be  unlawful  in  the  so-called 
anti-trust  act,  by  reason  of  which  any  alleged  injury  or 
damage  has  resulted  to  itself. 

Second.  Whether,  as  is  contended  by  defendant  in  error  to 
be  true,  the  declaration  fails  to  allege  or  show  any  legal 
injury  to  the  plaintiff,  and  therefore  does  not  state  a  cause 
of  action  either  at  common  law  or  under  the  statute. 

Third.  Whether,  as  is  contended  by  defendant  in  error  to 
be  true,  the  declaration  fails  to  state  facts  showing  that  the 
plaintiff  sustained  any  damage  whatever  by  reason  of  any  act 
of  the  defendant. 

The  first  of  these  questions  confronts  us  at  the  threshold 
of  our  inquiry.  If  the  conduct  and  acts  of  the  defendant, 
as  alleged  in  the  declaration,  do  not  constitute  and  show  on 
their  face  a  contract,  combination  or  conspiracy,  as  denounced 
in  the  first  section  of  the  act  of  Congress  above  referred  to, 
then  the  essential  foundation  of  the  action,  authorized  by  the 
seventh  section  of  said  act,  is  wanting.  Turning  then  to 
plaintiff's  declaration,  as  set  out  in  the  record,  do  we  find  a 
sufficient  statement  of  such  a  contract  or  combination  ?  From 
a  careful  survey  of  this  pleading,  it  seems  very  clear,  that 
the  combination  or  contract  complained  of,  by  its  obvious 
scope,  and  by  the  exigency  of  its  terms,  concerned  the  pur- 
chase and  sale  of  window  glass  between  manufacturers  in  cer- 
tain states  and  dealers  in  other  different  states,  which  is  the 
very  ^definition  of  trade  and  commerce  among  the  states. 
Addyston  Pipe  cJ&  Steel  Co.  v.  U.  S,,  175  U.  S.  211,  20  Sup. 
Ct.  96,  44  L.  Ed.  136;  Montague  v.  Lowry,  193  U.  S.  38,  47, 
24  Sup.  Ct.  307,  48  L.  Ed.  608. 

Indeed  this  is  not  here  denied.  Relating,  therefore  as  it 
did,  to  commerce  among  the  states,  was  the  combination  or 
contract  described  and  set  out  in  the  declaration,  in  restraint 
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of  that  trade  and  commerce  within  the  meaning  of  section 
1  of  the  act? 

The  scope  of  this  question  has  been  much  narrowed  by  the 
later  decisions  of  the  Supreme  Court.  In  the  early  cases  in 
the  federal  courts,  the  purpose  of  the  act  was  held  to  be  ap-» 
plicable  only  to  those  contracts  which  were  unlawful  at  com- 
mon law,  but  which  require  the  sanction  of  a  federal  statute, 
in  order  to  be  dealt  with  in  a  federal  court.  U.  S.  v.  Freight 
A8s\  166  U.  S.  290,  327,  17  Sup.  Ct.  540,  [868]  41  L.  Ed. 
1007.  It  was  held,  therefore,  that  only  such  combinations  or 
contracts  as  were  in  unreasonable  restraint  of  trade,  and 
therefore  at  common  law  illegal,  were  aimed  at  by  the  statute, 
whose  true  meaning  was  in  consonance  with  the  language  of 
its  title,  viz.,  "An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies."  In  the  case  above  re- 
ferred to,  however  {U.  S.  v.  Freight  Ass^n)^  the  Supreme 
Court,  speaking  by  Mr.  Justice  Peckham,  says :  "  The  term  " 
(in  restraint  of  trade  and  commerce)  "  is  not  of  such  limited 
signification."  Having  stated  that  the  lanf?uage  used  in  the 
title  refers  to  and  includes,  and  was  intended  to  include,  those 
restraints  and  monopolies  which  are  made  unlawful  in  the 
body  of  the  statute,  the  opinion  proceeds: 

"CJontracts  In  restraint  of  trade  have  been  known  and  spoken  of 
for  hundreds  of  years  both  In  England  and  In  this  country,  and  the 
term  Includes  all  kinds  of  those  contracts  which  in  fact  restrain  or 
may  restrain  trade.  Some  of  such  contracts  have  been  held  void  and 
unenforceable  in  the  courts  by  reason  of  their  restraint  being  unrea- 
sonable, while  others  have  been  held  valid  because  they  were  not  of 
that  nature.  A  contract  may  be  in  restraint  of  trade  and  still  be 
valid  at  common  law.  Although  valid,  it  is  nevertheless  a  contract 
in  restraint  of  trade,  and  would  be  so  described  either  at  common  law 
or  elsewhere.  By  the  simple  use  of  the  term  '  contract  in  restraint  of 
trade,'  all  contracts  of  that  nature,  whether  valid  or  otherwise,  would 
be  Included,  and  not  alone  that  kind  of  contract  which  was  invalid 
and  unenforceable  as  being  in  unreasonable  restraint  of  trade.  When, 
therefore,  the  body  of  an  act  pronounces  as  illegal  every  contract  or 
combination  in  restraint  of  trade  or  commerce  among  the  several 
states,  etc.,  the  plain  and  ordinary  meaning  of  such  language  Is  not 
limited  to  that  kind  of  contract  alone  which  is  in  unreasonable 
restraint  of  trade,  but  all  contracts  are  included  in  such  language, 
and  no  exception  or  limitation  can  be  added  without  placing  in  the 
act  that  which  has  been  omitted  by  Congress." 
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Every  contract  or  combination,  therefore,  whether  reason- 
able or  unreasonable,  which  directly  restrains  or  which  neces- 
sarily operates  in  restraint  of  trade  or  commerce  among  the 
states,  is  denounced  and  made  unlawful  by  the  act.  The 
*  Supreme  Court  has  also  decided  that  a  contract  or  combina- 
tion, whose  object  or  necessary  result  is  to  destroy  competi- 
tion in  whole  or  in  part,  in  trade  or  commerce  among  the 
states,  is  in  restraint  thereof,  and  therefore  within  the  inhibi- 
tion of  the  act.  Northern  Securities  Co.  v.  U.  /S.,  193  U.  S. 
197,  24  Sup.  Ct.  436, 48  L.  Ed.  679.  In  this  case,  the  Supreme 
Court,  by  Mr.  Justice  Harlan,  says : 

**  In  all  the  prior  cases  in  this  court,  the  Anti-Trust  Act  has  been 
construed  as  forbidding  any  combination  which,  by  its  necessary 
operation,  destroys  or  restricts  free  competition  among  those  engaged 
in  interstate  commerce;  in  other  words,  that  to  destroy  or  restrict 
free  competition  in  interstate  commerce,  was  to  restrain  such 
commerce." 

And  it  was  held  that  such  was  the  proper  construction  of 
the  act,  and  that  so  interpreted  it  was  within  the  constitu- 
tional power  of  Congress  to  enact  under  the  commerce  clause 
of  the  Constitution.    The  opinion  then  continues : 

"  Whether  a  free  operation  of  the  normal  laws  of  competition  Is  a 
wise  and  wholesome  rule  for  trade  and  commerce.  Is  an  economic 
question,  which  this  court  need  not  consider  or  determine.  ♦  ♦  ♦ 
Be  all  this  as  it  may.  Congress  has,  in  effect,  recognized  the  rule  of 
free  competition  by  declaring  illegal  every  combination  or  conspiracy 
in  restraint  of  interstate  and  international  commerce." 

[869]  It  is  true  that,  in  this  case,  the  court  were  dealing 
with  what  was  held  to  be  a  combination  between  two  railway 
companies,  the  necessary  operation  of  which  would  tend  to 
destroy  competition  between  them,  as  to  the  rates  at  which 
commodities  would  be  carried  from  state  to  state.  But,  if 
the  interpretation  given  by  the  Supreme  Court  to  the  act 
is  applicable  to  those  who  control  the  mere  instrumentalities 
of  interstate  commerce,  such  as  common  carriers  are  held  to 
be,  a  fortiori  it  is  applicable  to  those  who  initiate,  carry  on 
and  control  that  commerce  itself.  U.  S,  v.  Joint  Traffic 
A88\  171  U.  S.  505,  19  Sup.  Ct.  25,  43  L.  Ed.  259;  Addyaton 
Pipe  (&  Steel  Co.  v.  U.  S,,  175  U.  S.  211,  20  Sup.  Ct.  96,  44 
L.  Ed.  136;  Swift  cfc  Co.  v.  U.  S.,  196  U.  S.  375,  25  Sup.  Ct. 
276,  49  L.  Ed.  518. 
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The  declaration  is  long  and  somewhat  redundant  in 
phraseology  and  statement.  Much  of  it  is  taken  up  with 
matter  of  inducement,  as  that  the  plaintiff  was  a  wholesale 
dealer  and  jobber  in  window  glass,  doing  business  at  BostoUj 
8  large  part  of  which  consisted  of  trade  in  window  glass 
among  the  several  states;  that  the  defendant  is  and  was  a 
corporation  engaged  in  purchasing  window  glass  or  obtain- 
ing contracts  for  the  purchase  of  window  glass  for  manu- 
facturers in  certain  specified  states,  for  certain  jobbers  and 
wholesale  dealers  doing  business  in  other  states  and  specified 
in  a  list  set  forth;  that  these  wholesale  dealers  owned  a 
large  majority  of  the  stock  in  and  controlled  the  defendant 
corporation ;  that  the  American  Window  Glass  Company,  up 
to  the  time  of  the  combination  complained  of,  owned  and 
operated  factories  in  certain  specified  states,  and  sold  and 
delivered  its  product  to  wholesale  dealers  in  each  of  the 
states,  and  was  thereby  engaged  in  interstate  commerce;  that 
the  plaintiff  had  had  large  dealings  with  the  said  American 
Window  Glass  0>mpany  and  imported  its  product  into  Mas- 
sachusetts and  sold  it  in  the  New  England  states,  where  win- 
dow glass  is  not  manufactured;  that  the  wholesale  dealers 
specified  constituted  more  than  75  per  cent,  of  the  jobbers 
and  wholesale  dealers  in  window  glass  in  the  United  States, 
and  had  more  than  75  per  cent,  of  the  wholesale  business ;  and 
that,  prior  to  the  acts  complained  of,  the  wholesale  dealers 
specified  were  uncombined,  and  were  buying  window  glass  in 
ccMnpetition  with  each  other  and  with  other  wholesale  dealers, 
and  selling  such  glass  in  open  competition  to  retail  dealers  in 
the  several  states,  including  the  New  England  States  and 
New  York. 

The  declaration  then  proceeds  to  allege : 

**  That  on  the  fourteenth  day  of  February  In  the  year  nineteen  hun- 
dred and  thereafter  continuously  until  the  fourth  day  of  August.  In 
the  year  nineteen  hundred  and  three,  in  order  unreasonably  to  restrain 
trade  and  commerce  in  window  glass  among  the  several  states,  and  with 
intent  to  absorb  and  monopolize  the  inter-state  trade  and  commerce  in 
window  glass,  and  to  stifle  and  put  an  end  to  competition  in  such 
trade;  and  in  order  to  control  and  restrict  the  output,  and  to  control 
and  regulate  the  prices  of  window  glass  manufactured  and  sold  in 
and  among  the  several  states,  and  to  increase  and  arbitrarily  fix  the 
prices  at  which  window  glass  should  be  sold  in  trade  and  commerce 
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among  the  several  states,  independent  of  the  natural  market  price  of 
such  glass;  and  to  enable  the  said  wholesale  dealers  hereinabove 
named  to  obtain  excessive  and  unreasonable  prices  in  trade  and  com- 
merce in  window  glass  among  the  several  states,  and  to  enable  these 
dealers  to  obtain  substantially  all  the  window  glass  of  the  best  quality 
manufactured  in  the  United  States  [870]  and  prevent  all  other 
wholesale  dealers  and  Jobbers  from  obtaining  such  glass  except  at 
unreasonable  prices  much  higher  than  the  prices  paid  by  the  said 
wholesale  dealers  hereinabove  named,  the  defendant  corporation  com- 
bined and  conspired  with  the  American  Window  Glass  Comi)any  and 
with  the  wholesale  dealers  hereinabove  named,  unreasonably  to  re- 
strain, and  in  pursuance  of  this  combination  and  conspiracy,  did 
unreasonably  restrain,  ♦  ♦  ♦  by  restricting  the  sale  of  all  of  the 
glass  manufactured  by  the  American  Window  Glass  Company  to  the 
wholesale  dealers  named  as  aforesaid,  except  at  unreasonable  prices, 
from  two  and  one-half  per  cent,  to  five  per  cent,  higher  than  the  prices 
charged  to  these  wholesale  dealers  named  as  aforesaid,  by  arbitrarily 
fixing  unreasonable  and  excessive  prices  to  be  charged  by  these  whole- 
sale dealers  named  as  aforesaid,  to  retail  dealers  lu  window  glass 
throughout  the  United  States,  by  restricting  and  limiting  the  quantity 
of  window  glass  to  be  purchased  by  each  of  the  said  wholesale  dealers 
hereinabove  named  to  quantities  to  be  arbitrarily  determined  by  the 
defendant  and  the  American  Window  Glass  Company;  by  the  refusal 
of  the  wholesale  dealers  named  as  aforesaid  to  purchase  any  window 
glass  from  any  other  manufacturer  than  the  American  Window  Glass 
Company  except  at  prices  at  least  five  per  cent,  below  the  prices 
charged  by  It,  which  lower  prices  were  less  than  the  cost  of  manu- 
facturing such  glass ;  by  establishing  rules  and  regulations  forbidding 
the  said  wholesale  dealers  hereinabove  named  from  selling  window 
glass  to  other  wholesale  dealers  at  prices  lower  than  the  prices  ilxed 
under  penalty  of  pecuniary  fines  to  which  each  of  the  said  wholesale 
dealers  hereinabove  named  agreed  with  each  other  and  with  the 
defendant  corporation  to  become  liable;  by  mutually  agreeing  to  refuse 
to  purchase  any  window  glass  at  any  price  from  any  manufacturer 
who  should  not  close  his  factories  and  restrict  the  output  of  window 
glass  produced  by  him  at  such  times  and  in  such  manner  as  such 
restrictions  of  output  should  be  arbitrarily  imposed  by  the  American 
Window  Glass  Company;  and  by  restricting  and  fixing  the  territory 
within  which  each  of  the  said  wholesale  dealers  hereinabove  named 
should  sell  window  glass  to  retail  dealers,  so  that  none  of  them  should 
sell  to  any  retail  dealer  in  any  other  territory  except  under  arbitrary 
restrictions  Imposed  by  the  defendant  corporation." 

We  think,  in  the  language  quoted,  there  is  suflSciently 
averred  the  existence  of  a  contract  or  combination,  to  which 
the  defendant  was  a  party,  which,  by  its  necessary  operation, 
was  in  restraint  of  interstate  trade  and  commeroe  in  window 
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glass.  It  was  obviously  designed  to  destroy  or  minimize 
competition  between  certain  wholesalers  and  jobbers  in  win- 
dow glass,  alleged  to  be  75  per  cent,  of  the  whole  number  so 
engaged  in  the  United  States,  and,  in  the  language  of  the 
Supreme  Court,  "to  destroy  or  restrict  free  competition  in 
interstate  conmierce  is  to  restrain  such  commerce."  It  is 
argued  with  much  force  and  ingenuity  by  the  defendant  in 
error,  that  the  combination  set  out  in  the  declaration,  was 
only  an  agreement  by  which  a  certain  number  of  wholesalers 
were  to  trade  exclusively  with  a  certain  manufacturer,  with 
the  reciprocal  understanding  that  the  manufacturer  was  to 
sell  to  no  one  else,  except  at  a  price  higher  than  that  paid  by 
the  parties  to  the  contract;  that  this  was,  in  effect,  nothing 
more  than  an  agreement  to  sell  to  one  person  or  to  several  at 
a  price  advantageously  lower  than  the  general  price,  on  con- 
dition that  such  person  or  persons  would  buy  exclusively 
from  the  manufacturer  so  agieeing.  In  other  words,  the 
American  Window  Glass  Company  had  the  right  to  select 
its  customers  and  charge  one  price  to  one  and  another  price 
to  another.  It  had  the  right  to  offer  certain  inducements  to 
certain  customers  in  exchange  for  their  exclusive  trade.  And 
it  had  the  right  to  do  all  or  any  of  these  things.  But  it  is 
always  to  be  borne  in  mind,  in  considering  arguments  of  this 
kind,  that  the  act  of  Congress  has  [871]  made,  and  was  in- 
tended to  make,  illegal,  many  sorts  of  contracts  and  agree- 
ments that  prior  thereto  were  not  only  legal,  but  were 
regarded  as  meritorious  and  beneficial,  and  has  materially 
restricted  the  area  within  which  freedom  of  contract  may  be 
exercised. 

There  is  something  more,  however,  set  forth  in  the  decla- 
ration affecting  the  character  and  operation  of  this  contract. 
Prices  to  retail  dealers  were  to  be  arbitrarily  fixed  by  those 
wholesale  dealers,  to  which  prices  they  were  all  required  to 
conform.  The  quantity  of  glass  to  be  purchased  by  each  of 
said  wholesale  dealers  was  to  be  arbitrarily  determined  by  the 
American  Window  Glass  Company,  and  they  were  to  be  pro- 
hibited from  purchasing  from  any  manufacturer  who  should 
not  close  his  factories  and  restrict  the  output  of  glass  when 
and  as- required  so  to  do  by  the  American  Window  Glass 
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Company.  These  stipulations  clearly  tended  toward  the  cre- 
ation of  a  monopoly,  and  if  adhered  to  and  carried  out,  mani- 
festly restricted  the  scope  of  competition  in  the  commodity 
referred  to.  It  may  be  quite  true,  that  such  an  agreement 
would  have  been  valid  at  common  law,  or  if  invalid  as  to  the 
parties,  would  not  have  been  illegal,  but  the  act  of  Congress 
has  affected  it  with  illegality,  so  far  as  the  trade  or  commerce 
restrained  by  it  is  interstate  in  its  character.  We  conclude, 
therefore,  that  the  contract  or  combination  set  out  in  the 
declaration  is  one  in  violation  of  the  first  section  of  the 
Anti-Trust  Act,  and  that  an  action  properly  accrues  under 
the  seventh  section  to  any  one  who  has  been  injured  in  his 
business  or  property  by  reason  thereof. 

We  come  now  to  the  second  question  raised  by  the  assign- 
ments. It  is  strenuously  insisted  by  the  learned  counsel  for 
the  defendant,  that  unless  the  injury  to  plaintiff's  business 
or  property,  alleged  in  the  declaration  and  for  which  he 
brings  suit,  is  a  legal  injury,  plaintiff  does  not  state  a  cause 
of  action  under  the  statute.  At  great  length,  both  in  oral 
argument  and  in  defendant's  brief,  it  has  been  urged  that 
the  word  "  injured,"  in  the  seventh  section  of  the  statute, 
is  used  in  a  technical  sense,  and  imports  an  injury  as  recog- 
nized at  common  law,  that  is,  as  a  harm  inflicted  by  commis- 
sion of  a  wrong  or  tort;  that  injury  and  damage  are  differ- 
ent legal  concepts,  and  the  one  should  not  be  confounded 
with  the  other.  Abstractly,  this  is  all  true,  and  the  phrase, 
"  damnum  absque  injuria,"  so  often  recurring  in  legal  dis- 
cussion, serves  to  emphasize  the  distinction  on  which  de- 
fendant's counsel  insists.  In  support  of  the  proposition,  that 
no  legal  injury  resulting  to  the  plaintiff,  by  reason  of  de- 
fendant's violation  of  the  Anti-Trust  Law,  has  been  or  can 
be  alleged  by  plaintiff,  it  is  contended  that  at  common  law, 
agreements  in  restraint  of  trade,  however  clearly  established, 
unless  unreasonable  in  themselves,  were  not  illegal,  and  if  no 
unlawful  means  were  practiced  to  carry  them  into  execution, 
no  action  accrued  to  one  who  claims  to  have  been  harmed 
thereby.  This  is  the  doctrine  of  Mogul  Steamship  Co.  v. 
McGregor  (as  finally  decided  in  the  House  of  Lords,  In 
December,  1891)  L.  R.  App.  Cas.  (1892)  p.  25.    It  will  be 
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remembered  that  that  celebrated  case  grew  out  of  the  forma- 
tion, by  a  number  of  ship  owners,  of  an  association,  to  secure, 
at  profitable  rates  exclusively  for  themselves,  the  carrying 
trade  from  Chinese  ports  to  Europe.  This  was  to  be  accom- 
plished, in  part,  by  a  rebate  of  five  per  cent,  on  freights  to 
all  shippers  who  [872]  shipped  exclusively  with  members 
of  the  association,  it  being  announced  that  any  one,  even 
though  usually  a  shipper  in  ships  of  the  association,  who 
employed  the  ship  of  any  outside  owner,  should  not  be  en- 
titled to  the  rebate  during  a  certain  period.  It  was  also 
agreed  that  the  association  should  send  ships  to  any  port 
where  the  ships  of  outside  owners  were  seeking  cargoes,  and 
by  lowering  rates  to  an  indefinite  extent,  even  though  cargoes 
had  to  be  carried  at  a  loss,  drive  out  of  business  the  compet- 
ing vessels.  One  of  such  competing  owners  brought  his 
action  against  the  members  of  the  association,  on  the  ground 
that  their  agreem^it,  being  in  restraint  of  trade,  was  an 
unlawful  one,  and  that  therefore  a  private  injury  suffered 
by  plaintiff,  by  reason  thereof,  was  actionable.  The  facts 
involved  were  not  unlike  those  in  the  present  case.  The  Lord 
Chancellor  and  the  judges  were  unanimous  in  the  judgment 
delivered  by  them  to  the  House  of  Lords.  They  all  con- 
curred in  the  opinion  that,  though  the  contract  was  in  re- 
straint of  trade,  and  might  be  illegal  in  the  sense  that  it  was 
not  enfofteable  at  law — was  invalid  inter  sese — it  was  not 
unlawful  or  illegal  in  the  stricter  sense  of  those  words,  and 
that  no  action  accrued  to  one  who  suffered  loss  thereby, 
unless  the  means  used  to  enforce  the  agreement  was  itself 
unlawful;  such  as  fraud,  misrepresentation,  physical  com- 
pulsion, or  the  persuading  of  another  to  break  a  binding 
contract.  The  following  language  used  by  Lord  Chancellor 
Halsbury,  in  delivering  his  opinion  in  the  House  of  Lords, 
will  exhibit  in  part  the  reasoning  upon  which  plaintiff  was 
held  to  have  suffered  no  injury  or  actionable  loss  or  harm: 

•*A  totally  separate  head  of  unlawfulness  has,  however,  been  intro- 
duced by  the  suggestion  that  the  thing  is  unlawful  because  in  restraint 
of  trade.  There  are  two  senses  in  which  the  word  *  unlawful  *  is  not 
UBeoouMonly,  tboogh  I  think  somewhat  inaccurately  used.  There  are 
some  contracts  to  which  the  law  will  not  give  effect;  and  therefore, 
although  the  parties  may  enter  into  what,  but  for  the  element  which 
10870'— S.  Doc.  Ill,  62-1,  vol  3 15 
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the  law  condemns,  would  be  perfect  contracts,  the  law  would  not  allow 
them  to  operate  as  contracts,  notwithstanding  that,  in  point  of  form, 
the  parties  have  agreed.  Some  such  contracts  may  be  void  on  the 
ground  of  immorality ;  some  on  the  ground  that  they  are  contrary  to 
public  policy;  as,  for  example,  in  restraint  of  trade;  and  contracts 
so  tainted  the  law  will  not  lend  its  aid  to  enforce.  It  treats  them  as  if 
they  had  not  been  made  at  all.  But  the  more  accurate  use  of  the  word 
'unlawful,*  which  would  bring  the  contract  within  the  qualification 
which  I  have  quoted  from  the  judgment  of  the  Exchequer  Chamber, 
namely,  as  contrary  to  law,  is  not  applicable  to  such  contracta" 

He  adds : 

"  It  has  never  been  held  that  a  contract  in  restraint  of  trade  is  con- 
trary to  law  in  the  sense  that  I  have  indicated." 

Lord  Bramwell  states  his  position  thus : 

"  I  think,  upon  the  authority  of  Hilton  v.  Eckersley,  6  E.  &  B.,  47, 
and  other  cases,  we  should  hold  that  the  agreement  was  illegal,  that 
is,  not  enforceable  by  law.  But  that  is  not  enough  for  the  plaintiffs. 
To  maintain  their  action  on  this  ground,  they  must  make  out  that  it 
was  an  offence,  a  crime,  a  misdemeanor.  I  am  clearly  of  opinion  it 
was  not  Save  the  opinion  of  Crompton,  J.  (entitled  to  the  greatest 
respect,  but  not  assented  to  by  Lord  Campbell  or  the  Exchequer  Cham- 
ber), there  is  no  authority  for  it  in  the  English  law." 

It  was  held,  therefore,  that  the  plaintiff  had  suffered  no 
legal  injury,  and  that  no  action  would  lie.  The  much  argued 
and  interesting  case  [873]  of  AU^n  v.  Flood^  L.  R.  A.  C. 
(1898)  1,  though  differing  in  its  facts  from  the  case  at  bar, 
illustrates  to  some  extent  the  general  doctrine,  that,  however 
harmful  to  others  individual  or  combined  action  may  be,  if 
it  is  not  unlawful,  the  damage  or  harm  so  inflicted  does  not 
constitute  legal  injury  at  common  law. 

But  it  does  not  follow,  as  is  argued  by  defendant  that  it 
does,  that,  because  at  common  law  contracts  and  combina- 
tions in  restraint  of  trade  were  only  illegal  in  the  sense  of 
being  unenforceable,  as  being  contrary  to  public  policy,  and 
that  private  wrongs  cannot  be  predicated  thereon,  proper 
legislative  authority  has  not,  by  making  such  contracts  and 
combinations  absolutely  unlawful,  created  a  right  of  private 
action  in  one  who  has  suffered  in  business  or  property  thereby, 
even  though  such  damage  or  loss  would  not  have  been  action- 
able at  conmion  law.  There  is  the  implication  in  all  the  judg- 
ments delivered  in  Mogul  Steamship  Co.  v.  McGregor^  svpra^ 
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that  it  is  because  agreements  in  restraint  of  trade  are  not 
per  se  unlawful,  that,  apart  from  unlawful  means  in  carrying 
them  out,  no  private  rights  of  action  can  be  predicated 
thereon,  but  that  if  such  combinations  were  illegal,  in  the 
strict  sense  of  that  word,  and  constituted  a  public  wrong, 
whether  by  common  law  or  by  statute,  one  who  incurred  sub- 
stantial loss  thereby  suffered  a  legal  injury  for  which  a  pri- 
vate action  would  lie.  Of  course  tne  result  must  be  the  same, 
whether  the  public  offense  or  misdemeanor  exists  by  virtue 
of  common  law  or  statute.  In  either  case,  it  exists  by  law. 
The  defendant  argues  that,  although  the  first  six  sections  of 
the  statute  provide  that  such  contracts  or  combinations  shall 
not  only  be  illegal  and  void,  as  they  were  at  common  law,  but 
also  constitute  crimes  against  the  United  States,  yet  there  is 
absolutely  nothing  in  them  referring  in  any  way  to  private 
rights  or  private  remedies,  and  that  section  seven,  while  it 
gives  a  private  right  of  action,  does  so  only  where  violation 
of  the  preceding  sections  results  in  a  legal  injury  at  common 
law  to  the  plaintiff,  and  that  nothing  in  this  section  can  pos- 
sibly be  construed  into  making  such  contracts  and  combina- 
tions themselves  wrongs  or  torts  against  the  person  who  suf- 
fers harm  thereby ;  that  it  is  only  where  there  has  been  such 
an  injury,  some  tort  or  breach  of  contract  resulting  from  the 
public  offense,  that  the  party  injured  may  recover  the  three 
fold  damages  authorized  in  section  seven.  But  so  far  as  the 
right  of  action  is  concerned,  that  must  be  based  upon  an  in- 
dividual legal  injury  just  as  at  common  law.  There  is  an 
obvious  fallacy  in  this  reasoning.  Private  actionable  injury 
could  not  be  predicated  on  such  combinations  in  restraint  of 
trade,  as  were  considered  in  Mogul  Steamship  Company  v. 
McGregor^  for  the  reason,  as  we  have  seen,  that  such  agree- 
ments were  not  criminal  or  unlawful  by  the  common  law; 
but  such  combinations,  so  far  as  they  affect  interstate  com- 
merce, are  both  unlawful  and  criminal  by  the  statute  law  of 
the  United  States.  It  would  seem,  therefore,  that  the  conclu- 
sion is  obvious  and  unavoidable,  that  the  private  right  of 
action  in  the  latter  case  must  be  commensurate  with  the  ex- 
tent of  the  illegality  thus  by  law  established.  In  a  common- 
law  jurisdiction,  express  statutory  provision  of  a  right  of 
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action  for  damage  resulting  from  a  violation  of  law,  would 
not  have  been  necessary.  Whether  because  of  the  want  of 
common-law  jurisdiction  in  federal  courts,  or  [874]  whatever 
may  have  been  the  reason  for  so  doing,  Congress  has  seen  fit 
expressly  to  create  a  private  right  of  action  for  one  injured 
by  reason  of  the  violation  of  the  act.  The  principle  that 
every  man  has  a  right  to  insist  that  no  provision  of  any  law 
shall  be  violated,  so  as  to  work  peculiar  harm  to  him  (with, 
perhaps,  the  qualification  that  the  harm  resulting  from  the 
breach  of  a  statutory  duty  must  be  of  the  kind  which  the 
statute  was  intended  to  prevent) ,  is  well  stated  by  Bishop  on 
"  Non-Contract  Law,"  §  182: 

"Whenever  the  law,  a  statute,  a  municipal  by-law,  or  any  other 
law,  Imposes  on  one  a  duty,  if  of  a  sort  affecting  the  public  within 
the  principles  of  the  criminal  law,  a  breach  of  it  is  indictable,  and 
a  civil  action  will  lie  In  favor  of  any  person  who  has  suffered  espe- 
cially therefrom." 

It  is  manifestly  the  correct  understanding  of  the  seventh 
section  of  the  act,  that  where  a  man  is  harmed  in  his  business 
or  property  by  a  violation  of  the  act,  he  has  suffered  a  legal 
injury  and  is  entitled  to  his  action  therefor.  All  this  seems 
to  have  been  recognized  in  the  very  recent  opinion  of  the 
Supreme  Court  of  the  United  States,  in  Chattanooga  Foun- 
dry and  Pipe  'Works  et  al,  v.  City  of  Atlanta^  27  Sup.  Ct. 
65,  203  U.  S.  390,  51  L.  Ed.  241.  In  speaking  of  the  plaintiff 
below,  which  had  brought  its  action  under  section  seven  of 
the  act  (the  facts  being  very  like  those  of  the  present  case) 
Mr.  Justice  Holmes,  who  delivered  the  opinion  of  the  court, 
says: 

"  It"  (meaoing  the  plaiotiff)  **  was  injured  in  its  property,  at  least, 
if  not  in  its  business  of  furnishing  water,  by  being  led  to  pay  more 
than  the  worth  of  the  pipe.  A  person  whose  property  is  diminished 
by  a  payment  of  money  wrongfully  induced,  is  injured  in  his 
property." 

Little  need  be  said  as  to  the  third  point  made  by  the 
defendant,  viz.,  that  no  facts  were  alleged,  showing  that  the 
plaintiffs  sustained  any  damage  whatsoever,  by  reason  of  any 
act  of  the  defendant.     Examination  of  the  declaration  in 
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this  regard  does  not  sustain  the  defendant's  contention.  The 
gravamen  of  defendant's  criticism  is,  that  sufficient  facts  are 
not  allied  to  show  that  plaintiffs  could  not  have  purchased 
all  the  glass  it  required  from  the  American  Window  Glass 
Company.  But  plaintiff  has  alleged  the  contrary  in  its 
declaration,  and  is  not  required  to  plead  the  evidence  in 
support  thereol  The  same  may  be  said  as  to  the  criticism, 
that  there  is  nothing  to  show  that  it  could  not  have  procured 
all  the  glass  it  required,  and  have  sold  such  glass  to  its  cus- 
tomers at  the  same  price  as  before,  nor  is  it  necessary,  as 
urged  by  defendant,  that  plaintiff  should  allege  that  defend- 
anty  or  the  dealers  represented  by  defendant,  attempted  to 
deprive  it  of  its  business,  by  offering  lower  prices  to  its 
customers.  It  is  enough,  that  plaintiff  charges  that  the 
result  of  the  illegal  combination  was  to  deprive  it  of  cus- 
tomers and  prevent  its  making  a  profit  upon  its  legitimate 
business,  as  theretofore  existing.  If,  as  we  have  found,  a 
contract  or  combination  in  restraint  of  trade  and  commerce 
among  the  states  has  been  sufficiently  charged,  we  think  the 
plaintiff  has  met  the  requirements  of  the  law  in  the  declara- 
tion, by  the  general  statement  made  of  damage  to  itself  by 
reason  thereof.  The  declaration  might  have  been  more  spe- 
cific, but  if  the  illegal  contract  or  combination  has  been 
stated  with  the  requisite  clearness,  the  statements  of  [876] 
the  damage  are  not  too  general  to  lay  ground  for  the  evidence, 
if  any  there  be,  of  the  particulars  of  which  it  consisted.  It 
16  hard  to  see  how  the  plaintiff  should  be  required  to  be  more 
specific  in  its  allegation,  that  the  effect  of  the  illegal  com- 
bination was  to  deprive  the  plaintiff  of  its  entire  business  in 
the  kind  of  window  glass  which  its  customers  chiefly  require, 
and  to  deprive  it  of  all  its  customers  whose  names  are  given 
in  the  declaration,  and  of  their  trade,  which,  as  already 
alleged,  was  interstate  in  its  character,  or  that  by  means  of 
said  combinations,  the  plaintiff's  business  was  destroyed  and 
it  rendered  insolvent.  As  matter  of  pleading,  these  allega- 
tions are  sufficiently  clear  and  precise,  and  with  the  evidence 
to  be  offered  in  their  support  we  are  not  now  concerned. 

For  the  reasons  stated,  we  think  the  judgment  below  must 
be  revorowL 
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NOTB. 

The  National  Window  Glass  Jobbers'  Association,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  a  citizen  of  said  state  and  resident  of  said  dis 
trict,  the  defendant  in  this  suit  was  summoned  in  an  action  in  tort 
to  answer  unto  the  plaintiff,  the  Wheeler  Stenzel  Ck>mpany,  wherein 
the  plaintiff  demands  three  hundred  thousand  dollars,  damages,  and 
thereupon,  the  plaintiff,  by  Vreeland,  King,  Wilson  and  Lindabury, 
its  attorneys,  complains. 

For  that  whereas,  heretofore,  to  wit,  on  the  fourteenth  day  of 
February,  in  the  year  nineteen  hundred,  at  Boston,  in  the  common- 
wealth of  Massachusetts,  to  wit,  at  Jersey  City,  New  Jersey,  in  said 
district,  the  plaintiff  was  a  wholesale  dealer  and  Jobber  in  window 
glass,  having  its  place  of  business  at  Boston,  in  the  commonwealth 
of  Massachusetta  A  large  part  of  its  business  consisted  of  trade  and 
commerce  in  window  glass  among  the  several  states.  It  purchased  such 
window  glass  from  manufacturers  located  and  doing  business  in  the 
states  of  Indiana,  Pennsylvania,  New  Yorli  and  New  Jersey,  and  ob- 
tained delivery  thereof  to  it  at  Boston,  and  sold  and  delivered  this 
glass  to  its  customers  who  were  retail  dealers  doing  business  in  the 
States  of  Maine,  New  Hampshire,  Vermont,  Rhode  Island,  Connecti- 
cut and  New  York  and  the  commonwealth  of  Massachusetts.  A  list 
of  these  customers  and  their  respective  places  of  business  is  as  fol- 
lows, to  wit: 

(Here  follows  list  of  33  persons,  firms  and  corporations  in  7  states.) 

That  the  defendant  is  and  has  been  from  the  time  of  its  organiza- 
tion, a  corporation  engaged  in  the  business  of  purchasing,  or  obtain- 
ing contracts  for  the  purchase  of,  window  glass  from  manufacturers 
in  the  states  of  Indiana,  Pennsylvania,  New  Tork  and  New  Jersey, 
for  the  benefit  of  certain  Jobbers  and  wholesale  dealers  in  window 
glass,  doing  business  in  various  states.  A  list  of  these  dealers  and 
their  respective  places  of  business,  so  far  as  known  to  the  plaintiff, 
is  as  follows,  to  wit: 

(Here  follows  list  consisting  of  53  persons,  firms  and  corporations, 
residing  and  doing  business  in  14  different  states.) 

A  large  majority  of  the  shares  of  stock  in  the  defendant  corpora- 
tion was  owned  by  the  wholesale  dealers  named  as  aforesaid,  who 
were  thereby  enabled  to  control,  and  did  control,  the  defendant  cor- 
poration. The  principal  part  of  the  defendant's  business  from  the 
fourteenth  day  of  February  in  the  year  nineteen  hundred  to  the  fourth 
day  of  August,  in  the  year  nineteen  hundred  and  three,  was  the  mak- 
ing of  contracts  for  the  benefit  of  these  wholesale  dealers  by  which 
the  American  Window  Glass  Ck)mpany  agreed  to  sell  and  deliver  to 
these  wholesale  dealers  window  glass  in  large  quantities,  to  be  re- 
ceived and  paid  for  them  respectively,  and  to  be  transported  by  rail 
from  the  several  factories  of  the  American  Window  Glass  Company 
to  the  places  of  business  of  these  dealers.    In  accordance  with  soch 
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contracts  between  the  defendant  corporation  and  the  American  Win- 
dow glass  Company,  large  quantities  of  window  glass,  amounting  to 
more  than  two  million  boxes  were  sold  in  each  [876]  year  during 
this  period  by  the  American  Window  Glass  Ck>mpany  and  transported 
by  rail  to  these  dealers  at  their  respective  places  of  business. 

That  on  the  said  fourteenth  day  of  February  in  the  year  nineteen 
hundred,  the  American  Window  Glass  Company  was  and  has  ever 
since  continued  to  be,  a  corporation  organized  under  the  laws  of  Penn- 
sylvania, engaged  in  manufacturing  window  glass.  Prior  to  that 
date  it  has  acquired  and  has  ever  since  owned  and  operated  window 
glass  factories  and  plants,  located  and  doing  business  in  the  states 
of  Indiana,  Pennsylvania,  New  York  and  New  Jersey,  and  throughout 
the  period  during  which  the  acts  complained  of  occurred,  produced  a 
large  proportion,  exceeding  seventy  per  cent  of  the  window  glass 
manufactured  in  the  United  States,  and  sold  and  delivered  the  glass 
manufactured  by  it  to  wholesale  dealers  in  each  of  the  states,  and 
was  engaged  in  trade  and  commerce  in  window  glass  among  the  sev- 
eral states. 

Tliat  window  glass  is  a  staple  article  of  trade  and  commerce  among 
the  several  states.  The  window  glass  used  in  the  commonwealth  of 
Massachusetts  and  the  states  of  Maine,  New  Hampshire,  Vermont, 
Rhode  Island  and  Connecticut  is  not  manufactured  in  those  states, 
but  is  purchased  in  and  transported  from  other  states,  and  a  large 
part  of  it,  exceeding  seventy  per  cent.,  is  purchased  from  the  American 
Window  Glass  Company. 

That  prior  to  the  fourteenth  day  of  February,  in  the  year  nineteen 
hundred,  the  plaintiff  and  its  predecessors  in  business  had  for  many 
years  purchased  large  quantities  of  window  glass  from  the  American 
Window  Glass  Company  and  its  predecessors  in  its  business,  exceed- 
ing two  hundred  thousand  boxes  in  each  year  and  imported  the  glass 
so  purchased  into  the  commonwealth  of  Massachusetts,  and  sold  it  in 
that  commonwealth  and  in  the  states  of  Maine,  New  Hampshire, 
Vermont,  Rhode  Island,  Connecticut  and  New  Tork,  to  its  customers, 
hereinabove  named,  and  had  an  established  business  of  interstate  trade 
and  commerce  in  so  purchasing  window  glass  and  selling  it  to  its 
customers  in  other  states,  and  realized  large  gains  and  profits  thereby, 
to  .wit,  the  sum  of  one  hundred  thousand  dollars  in  each  year. 

Tliat  the  wholesale  dealers  named  as  aforesaid  constituted  more 
than  seventy-five  per  cent,  of  the  jobbers  and  wholesale  dealers  in 
window  glass  in  the  United  States  and  did  more  than  seventy-five  per 
cent  of  the  wholesale  business  in  window  glass  in  the  United  States. 
The  American  Window  Glass  Company  manufactured  and  sold  prac- 
tically all  the  window  glass  of  the  better  grades  manufactured  in  the 
United  States  and  controlled  the  production  and  sale  to  wholesale 
dealers  of  glass  of  those  grades.  Prior  to  the  acts  of  the  defendant 
herein  complained  of,  a  very  large  proportion  of  the  glass  lK>ught  and 
sold  by  the  plaintiff  was  glass  of  those  grades,  and  It  required  in  its 
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business  large  quantities  of  glass  of  those  grades  for  sale  and  delivery 
to  its  customers,  hereinabove  named,  and  was  unable  to  obtain  any 
considerable  quantity  of  glass  of  those  grades  except  from  the  Ameri- 
can Window  Glass  CJompany  or  its  predecessors  in  Its  business;  and 
the  plaintiff  and  its  predecessors  in  its  business  bad  purchased  large 
quantities  of  window  glass  exceeding  two  hundred  thousand  boxes 
per  year  from  the  American  Window  Glass  Company  and  its  predeces- 
sors In  its  business,  a  large  part,  exceeding  seventy-five  per  cent  of 
which  was  of  the  better  grades  manufactured  in  the  United  States 
only  by  the  American  Window  Glass  Company. 

That  prior  to  the  acts  herein  complained  of,  the  said  wholesale 
dealers  hereinabove  named  were  uncombined  and  were  purchasing 
window  glass  In  competition  with  each  other  and  with  the  plaintiff 
and  other  wholesale  dealers,  and  selling  such  glass  in  open  competition 
to  retail  dealers  in  the  several  states,  including  Massac^iusetts,  Maine, 
New  Hampshire.  Vermont,  Rhode  Island,  Connecticut  and  New  York 
and  the  American  Window  Glass  Company  and  other  manufacturers 
were  selling  window  glass  to  the  plaintiff  and  to  the  said  wholesale 
dealers  named  as  aforesaid  and  to  all  other  wholesale  dealers,  as 
competing  Jobbers  and  by  separate  contracts,  and  the  American  Win- 
dow Glass  Company  and  all  other  manufacturers  of  window  glass 
were  competing  with  each  other  for  the  trade  of  the  plaintiff  and  the 
said  wholesale  dealers  hereinabove  named  and  of  all  other  wholesale 
dealers. 

That  on  the  fourteenth  day  of  February  in  the  year  nineteen  hun- 
dred and  thereafter  continuously  until  the  fourth  day  of  August  in 
the  year  nineteen  hundred  and  three,  in  order  unreasonably  to  restrain 
trade  and  commerce  in  [877]  window  glass  among  the  several  states, 
and  with  intent  to  absorb  and  monopolize  the  inter-state  trade  and 
commerce  in  window  glass,  and  to  stifle  and  put  an  end  to  competi- 
tion in  such  trade;  and  in  order  to  control  and  restrict  the  output, 
and  to  control  and  regulate  the  prices  of  window  glass  manufactured 
and  sold  in  and  among  the  several  states,  and  to  increase  and  arbi- 
trarily fix  the  prices  at  which  window  glass  should  be  sold  in  trade 
and  commerce  among  the  several  states,  independent  of  the  natural 
market  price  of  such  glass;  and  to  enable  the  said  wholesale  dealers 
hereinabove  named  to  obtain  excessive  and  unreasonable  prices  in 
trade  and  commerce  in  window  glass  among  the  several  states,  and 
to  enable  these  dealers  to  obtain  substantially  all  the  window  glass 
of  the  best  quality  manufactured  In  the  United  States  and  prevent 
all  other  wholesale  dealers  and  Jobbers  from  obtaining  such  glass 
except  at  unreasonable  prices  much  higher  than  the  prices  paid  by 
the  said  wholesale  dealers  hereinabove  named,  the  defendant  corpora- 
tion combined  and  conspired  with  the  American  Window  Glass  Com- 
pany and  with  the  wholesale  dealers  hereinabove  named,  unreasonably 
to  restrain,  and  in  pursuance  of  this  combination  and  conspiracy,  did 
unreasonably  restrain,  from  the  fourteenth  day  of  February,  nineteen 
hundred,  to  the  fourth  day  of  February,  nineteen  hundred  and  three. 
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trade  and  commerce  In  window  glass  among  til«  several  states,  in- 
cluding the  states  of  Massachusetts,  Maine,  New  Hampshire,  Vermont, 
Rhode  Island,  Connecticut  and  New  York,  by  restricting  the  sale  of 
all  of  the  glass  manufactured  by  the  American  Window  Glass  Com- 
pany to  the  wholesale  dealers  named  as  aforesaid,  except  at  unreason- 
able prices,  from  two  and  one-half  per  cent,  to  five  per  cent,  higher 
than  the  prices-  charged  to  these  wholesale  dealers  named  as  afore- 
said, by  arbitrarily  fixing  unreasonable  and  excessive  prices  to  be 
cliarged  by  these  wholesale  dealers  named  as  aforesaid,  to  retail 
dealers  in  window  glass  throughout  the  United  States,  by  restricting 
and  limiting  the  quantity  of  window  glass  to  be  purchased  by  each 
of  the  said  wholesale  dealers  hereinabove  named  to  quantities  to  be 
arbitrarily  determined  by  the  defendant  and  the  American  Window 
Olass  Company;  by  the  refusal  of  the  wholesale  dealers  named  as 
aforesaid  to  purchase  any  window  glass  from  any  other  manufacturer 
than  the  American  Window  Glass  Company  except  at  prices  at  least 
five  per  cent,  below  the  prices  charged  by  it,  which  lower  prices  were 
less  than  the  cost  of  manufacturing  such  glass ;  by  establishing  rules 
and  regulations  forbidding  the  said  wholesale  dealers  hereinabove 
named  from  selling  window  glass  to  other  wholesale  dealers  at  prices 
lower  than  the  prices  fixed  uQder  penalty  of  pecuniary  fines  to  which 
each  of  the  said  wholesale  dealers  hereinabove  named  agreed  with 
each  other  and  with  the  defendant  corporation  to  become  liable; 
by  muttially  agreeing  to  refuse  to  purchase  any  window  glass  at  any 
price  from  any  manufacturer  who  should  not  close  his  factories  and 
restrict  the  output  of  window  glass  produced  by  him  at  such  times 
and  in  Sfuch  manner  as  such  restrictions  of  output  should  be  art)i- 
trarily  imposed  by  the  American  Window  Glass  Company;  and  by 
restricting  and  fixing  the  territory  within  which  each  of  the  said 
wholesale  dealers  hereinabove  named  should  sell  window  glass  to 
retail  dealers,  so  that  none  of  them  should  sell  to  any  retail  dealer 
in  any  other  territory  except  under  arbitrary  restrictions  Imposed  by 
the  defendant  corporation. 

The  combination  and  conspiracy  thus  entered  Into  between  the  de- 
f^idant,  the  American  Window  Glass  Company,  and  the  said  whole- 
sale dealers  hereinabove  named  was  in  restraint  of  trade  and  com- 
merce in  window  glass  among  the  several  states.  Including  the  states 
in  whi<A  the  American  Window  Glass  Company  manufactured  glass 
as  herein  alleged,  the  states  In  which  the  wholesale  dealers  named  as 
aforesaid  had  their  respective  places  of  business,  and  the  states  of 
Massachusetts,  Maine,  New  Hampshire,  Vermont,  Rhode  Island,  Con- 
necticut and  New  York,  and  was  and  Is  forbidden  and  declared  to  be 
unlawful  by  an  act  of  Congress  of  July  second,  eighteen  hundred  and 
ninety  entitled  *'An  act  to  protect  trade  and  commerce  against  unlaw- 
fal  restraints  and  monopolies." 

That  on  the  fourteenth  day  of  February  in  the  year  nineteen  hun- 
dred  and  frequently  thereafter  until  the  fourth  day  of  August  in  the 
year  nineteen  hundred  and  three,  the  plaintiff  endeavored  to  purchase 
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from  the  American  Window  Glass  Company  glass  manufactured  by 
it;  but  the  American  Window  Glass  CJompany  on  that  date  refused, 
and  throughout  said  period  continued  to  [878]  refuse,  in  pursuance 
of  the  combination  and  conspiracy  entered  into  by  it  with  the  defend- 
ant corporation  and  the  said  wholesale  dealers  hereinabove  named  to 
sell  any  window  glass  to  the  plaintiff  except  at  unreasonable  prices, 
largely  in  excess  of  the  prices  charged  by  it  to  the  said  wholesale 
dealers  hereinabove  named,  and  the  plaintiff  also  frequently  during  the 
period  named  endeavored  to  purchase  window  glass  from  the  defend* 
ant  corporation;  but  the  defendant,  pursuant  to  the  combination  and 
conspiracy  above  referred  to,  refused,  and  during  all  this  period,  con- 
tinued to  refuse  to  sell  any  window  glass  to  the  plaintiff  and  the 
plaintiff  was  unable  during  this  period  to  purchase  any  window  glass 
from  any  of  the  said  wholesale  dealers  hereinabove  named  except  at 
the  same  prices  charged  by  them  to  retail  dealers;  and,  as  a  very  large 
proportion  of  the  glass  dealt  In  by  the  plaintiff  was  of  the  quality  and 
grades  manufactured  in  the  United  States  only  by  the  American  Win- 
dow Glass  Ck)mpany,  the  plaintiff  was  unable  to  obtain  glass  of  the 
quality  and  grades  required  to  supply  its  customers,  and  tliereby,  dur- 
ing the  period  above  named,  lost  a  very  large  part  of  its  trade  and 
commerce  In  window  glass  among  the  several  states,  Including  the 
trade  and  custom  of  its  customers  named  as  aforesaid. 

That  the  direct  and  immediate  effect  of  this  combination  and  con- 
spiracy, during  the  entire  period  specified,  was  unreasonably  to  re- 
strain trade  and  commerce  In  window  glass  among  the  several  states, 
Including  all  the  states  hereinbefore  named,  In  the  manner  and  by 
each  of  the  means  above  stated ;  to  restrict  the  output  and  curtail  the 
production  of  window  glass  throughout  the  United  States;  to  fix  ar- 
bitrary and  excessive  prices  charged  to  retail  dealers,  to  stifle  compe- 
tition among  the  said  wholesale  dealers  hereinabove  named  for  the 
trade  of  retail  dealers  in  window  glass,  and  between  the  American 
Window  Glass  Company  and  other  manufacturers  of  window  glass  for 
the  trade  of  all  wholesale  dealers  in  window  glass;  to  increase  the 
price  of  glass  to  retail  dealers  and  consumers;  and  to  give  the  Ameri- 
can Window  Glass  Company  the  complete  control  and  virtual  monopoly 
of  the  manufacture  and  give  the  said  wholesale  dealers  hereinabove 
named  a  virtual  monopoly  of  the  sale  and  distribution  of  window 
glass  manufactured  in  the  United  States,  and  a  practically  complete 
control  and  monopoly  of  the  entire  trade  and  commerce  In  window 
glass  among  the  several  states,  including  the  states  of  Massachusetts, 
Maine,  New  Hampshire,  Vermont,  Rhode  Island,  Connecticut,  and 
New  Yorlt. 

That  the  direct  and  Immediate  effect  of  this  combination  and  con- 
spiracy upon  the  plaintiff  during  the  entire  period  above  named  was 
unreasonably  to  restrain  its  trade  and  commerce  among  the  several 
states  by  restraining  its  business  of  purchasing  window  glass  and 
selling  window  glass  to  its  customers  named  as  aforesaid.  In  the  states 
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of  Maine.  New  Hampalili^  Vermont,  Rhode  Island,  Connecticut  and 
New  York  and  the  commonwealth  of  Massachusetts;  to  prevent  it 
from  porchasing  window  glass  of  the  kind  chiefly  required  In  its 
business,  except  at  unreasonable  prices,  in  excess  of  those  charged 
to  its  competitors,  the  wholesale  dealers  named  as  aforesaid  to  prevent 
it  from  obtaining  any  window  glass  of  the  kind  chiefly  required  by 
its  customers  heretofore  named,  as  all  of  the  window  glass  of  those 
grades  produced  in  the  United  States  was  manufactured  by  the  Amer- 
ican Window  Glass  Company ;  to  stifle  and  destroy  competition  which 
before  had  been  open  and  unrestricted,  between  it  and  its  competitors, 
the  wholesale  dealers  as  aforesaid  and  to  give  them  the  absolute  con- 
trol and  monopoly  of  the  trade  and  commerce  among  the  several 
states  in  window  glass  of  the  grades  chiefly  required  in  the  business 
of  the  plaintiff  to  deprive  the  plaintiff  of  its  entire  business  and  trade 
in  the  United  States  above  named  and  elsewhere,  in  the  kind  of 
window  glass  principally  required  by  its  customers ;  to  prevent  it  from 
purchasing  window  glass  of  the  quality  and  grades  required  to  supply 
its  customers;  except  at  unreasonable  and  excessive  prices,  and  to 
deprive  it  of  all  its  customers  named  as  aforesaid,  and  of  their  trade 
and  custom;  and  by  all  these  means  to  destroy  the  business  of  the 
plaintiff  and  prevent  it  from  conducting  its  business  at  a  profit  and  to 
render  it  insolvent 


[24]  JOHN  D.  PARK  &  SONS  CO.  v.  HARTMAN.* 

(Circuit  Court  of  Appeals,  Sixth  arcuit.     March  14.  1907.) 

[153  Fed.  Rep.,  24.] 

MoiTOFOLixs — Contracts  in  Restraint  of  Trade — Sale  of  Article 
Made  by  Secret  Process. — The  exemption  from  the  common-law  rule 
against  monopoly  and  restraint  of  trade,  and  the  provisions  of  the 
federal  Anti-Trust  Act  of  July  2,  1800  (26  Stat.  209,  c.  647  [U.  S. 
Comp.  St  1901,  p.  3200]),  which  has  been  extended  to  contracts 
affecting  the  sale  and  resale,  the  use  or  the  price  of  articles  made 
under  a  patent,  or  productions  covered  by  a  copyright,  does  not  ex- 
tend also  to  articles  made  under  a  secret  process  or  medicine  com- 
pounded under  a  private  formula.^ 

Samk— Profxrtt  Rights-— Secret  Process  or  Formula. — While  the 
owner  of  a  patent  or  copyright  is  protected  in  his  exclusive  right  by 
the  statute  which  gives  him  a  monopoly,  there  is  no  statute  which 
protects  one  who  makes  or  vends  an  article  which  is  made  by  a 
secret  process  or  private  formula,  nor,  so  long  as  he  keeps  his 

•  For  opinion  of  Circuit  Court  see  145  Fed.  Rep.  358,  vol.  2,  p.  999. 

*  Syllabiui  copyrighted,  1907,  by  West  PubUshlng  Company. 
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process  secret,  can  he  bring  himself  wHtbiB  the  principle  of  the 
statute  which  grants  a  temporary  monopoly  in  cousiderntion  of  the 
full  pablicatiou  of  the  invention  or  work. 

Contracts  m  Restsaiht  of  Trade — Sale  of  Articles  Maob  by  Sbobct 
Process. — The  owner  of  a  secret  process  or  formula  is  not  protected 
by  law  in  his  secret,  but  he  may  protect  himself  by  contract  against 
its  disclosure  by  one  to  whom  it  Is  communicated  in  confidence,  or 
restrict  its  use  by  such  person,  and  such  contracts  are  not  In  re- 
straint of  trade  because  of  the  character  of  the  property  right  in  the 
secret  which  would  be  destroyed  by  its  disclosure,  and  because  it 
is  not  in  Itself  an  article  of  commerce,  but  such  considerations  do 
not  apply  to  contracts  for  the  sale  of  the  manufactured  product 
which  do  not  involve  a  disclosure  of  the  secret,  and  such  contracts 
are  within  the  rules  against  restraint  of  trade. 

Same. — The  fact  that  an  article  of  commerce  Is  sold  under  a  trade- 
name or  in  a  trade  dress  affords  it  no  exemption  from  the  common- 
law  or  statutory  rules  against  restraint  of  trade. 

Same. — The  sole  manufacturer  of  a  medicine  made  in  accordance  with 
a  secret  formula,  but  unpatented,  sold  the  same  only  under  a  system 
of  contracts  between  himself  and  wholesale  dealers  to  whom  alone 
he  sold  at  uniform  prices,  by  which  they  bound  themselves  to  sell 
at  a  certain  price  [26]  and  only  to  retail  dealers  designated  by 
him,  and  between  him  and  such  retail  dealers,  by  which  in  consid- 
eration of  being  so  designated  they  bound  themselves  to  sell  to  con- 
sumers only  and  at  a  certain  price.  Snch  contracts  had  been  en- 
tered into  as  the  manufacturer  alleged  by  a  large  majority  of  the 
wholesale  and  retail  druggists  In  the  United  States.  Held,  that 
such  system  of  contracts  was  prima  facie  illegal  both  at  common 
law  as  in  unreasonable  restraint  of  trade  and  under  the  Federal  Anti- 
Trust  act  of  July  2,  1890  (26  Stat.  200.  c.  647  [U.  S.  Comp.  St.  1901, 
p.  32001),  where  it  affected  interstate  sales;  its  purpose  and  effect 
being  to  prevent  competition  between  purchasers  of  the  medicine 
both  wholesale  and  retail,  and  that.  In  the  absence  of  allegiitlon  of 
facts  showing  it  to  be  necessary  for  the  protection  of  the  manufac- 
turer's business,  a  court  of  equity  would  not  aid  in  the  enforcement 
of  the  contracts  by  granting  an  injunction  to  prevent  a  defendant, 
who  was  not  a  party  thereto,  from  buying  the  medicine  from  pur- 
chasers who  were,  and  reselling  the  same  at  any  price  it  might 
see  fit. 

[Ed.  Note.— Rights  and  liabilities  of  parties  contracting  with 
trusts  or  combinations  in  restraint  of  trade,  see  note  to  Chicago 
Wall  Paper  Mills  v.  Oeneral  Paper  Co,,  78  C.  C.  A.  612.] 

6.  Same — Single  Contract. — A  single  contract,  although  it  be  such 
as,  taken  alone,  may  not  be  within  the  rule  at  common  law  against 
contracts  in  restraint  of  trade,  which  is  one  of  a  gr«at  number  of 
identical  contracts  made  between  the  produeer  «f  an  wipatented 
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article  of  commerce  and  dealers  therein,  forming  a  "system"  of 
contracts,  which,  taken  as  a  whole,  materially  affects  the  public 
interests  by  stifling  competition  and  trade  in  said  article^  is  an 
unreasonable  restraint,  and  within  the  rule  at  common  law  against 
contracts  tn  restraint  of  trade,  if,  from  an  examination  of  the  work- 
ings of  the  whole  system,  it  appears  that  the  restraint  is  actually, 
though  not  ostensibly,  the  main  result  and  object  of  the  system  of 
contracts,  and  not  merely  ancillary  or  incidental  to  another  and 
legitimate  object. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Kentucky. 
For  opinion  below,  see  145  Fed.  358. 

The  plaintiff  below  is  a  manufacturer  of  certain  proprietary  medi- 
dnes,  the  chief  of  which  is  the  well-known  article  called  **  Peruna." 
This,  together  with  other  preparations,  he  puts  on  the  market  through 
a  system  of  contracts  intended  to  maintain  prices.  Thus  it  is  averred 
that  he  sells  only  to  Jobbers  or  wholesalers  at  uniform  prices  with  a 
discount  varying  according  to  quantity.  Each  such  Jobber  Is  required 
to  sign  a  written  agreement  to  sell  only  to  retailers  whose  names  shall 
be  furnished  by  complainant,  and  who  shall. have  signed  a  retailer's 
agreement  with  him  oblignticg  them  to  sell  only  to  consumers  at  a 
price  named  by  the  complainant  or  found  on  his  labels  and  wrappers. 
To  enable  him  to  discover  violations  of  the  agreement  to  sell  only  for 
consumption  and  only  to  consumers,  each  such  retailer  is  required  to 
stamp  or  write  his  name  on  each  bottle  or  package  sold,  and,  to 
insure  against  sales  by  wholesalers  to  unliceused  retailers,  each  sale 
must  be  reported  to  the  complainant.  The  averment  is  that  there  has 
grown  up  a  very  large  demand  for  **  Peruna,"  and  that  such  contracts 
have  been  made  with  jobbers  and  wholesalers  all  over  the  United 
States,  and  that  "a  majority  of  the  retail  druggists  of  the  country 
have  executed  such  contracts. ' 

The  defendant  is  a  corporation  organized  under  the  laws  of  Ken- 
tucky,  and  is  engaged  In  the  jobbing  or  wholesale  drug  and  pro- 
prietary medicine  business.  It  is  charged  that  the  defendant  company, 
with  full  knowledge  of  complainant's  method  of  contracting  the  sales 
of  "  Peruna,"  has  refused  to  enter  into  any  contract  with  the  com- 
plainant, and  la  not  therefore  entitled  "  to  buy  or  deal  in  your 
orator's  medicines  and  remedies."  It  is  then  averred  that  defendant 
company,  in  combination  with  other  wholesiilers  and  retailers,  who 
have  refused  to  sign  complainant's  contracts,  has  **  unlawfully  and 
fraudulently  obtained  and  procured  your  orator's  remedies  and  medi- 
cines, including  *  Peruna/  from  your  orator's  wholesale  and  retail 
agents,  both  directly  and  indirectly,  hy  means  of  false  and  fraudulent 
representations  and  by  surrepti-  [26]  tious  and  dishonest  methods, 
and  by  persuading,  directly  or  indirectly,  your  orator's  wholesale  and 
retail  agents,  under  contract  with  your  orator  as  aforesaid,  to  violate 
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and  break  said  contracts  and  sell  and  supply  your  orctor's  remedies 
and  medicines,  including  '  Peruna/  to  said  defendant,  and,  after  hav- 
ing procured  "  same,  has  advertised  and  sold  same  to  dealers  at  less 
than  the  established  price  and  less  than  the  Jobbing  prices.  It  is 
also  averred  that,  for  the  purpose  of  rendering  It  difficult  to  trace 
such  purchases,  the  defendant,  obliterates  the  serial  number  placed  In 
such  carton,  and  defaces  and  takes  ofT  the  distinctive  wrappers,  etc., 
and  in  that  condition  sells  the  same.  All  of  which  conduct  is  averred 
to  have  resulted  in  "  irreparable  injury  and  damage"  to  complainant's 
system  of  trade,  and  that  defendant  gives  out  that  it  will  continue  its 
said  conduct.  The  prayer  of  the  bill  is  that  the  defendant  be  enjoined 
"  from  in  any  manner  inducing  or  persuading,  or  attempting  to  pro- 
cure, Induce  or  persuade,  directly  or  indirectly"  any  breach  of  any 
such  sales  agreement  as  stated,  **and  from  procuring  or  attempting 
to  procure  in  any  way  your  orator's  remedies  and  medicines,  directly 
or  indirectly,  from  any  wholesaler  or  retailer  who  has  executed  such 
wholesale  or  retail  agency  contract  with  your  orator  in  violation  of 
same,"  and  "from  advertising,  selling,  or  offering  for  sale  the  reme- 
dies and  medicines  of  your  orator  obtained  in  or  by  any  of  the  means 
aforesaid  at  prices  less  than  the  established  retail  price  thereof,  or 
to  wholesale  or  retail  dealers  who  have  not  entered  into  wholesale  or 
retail  contracts  with  your  orator,"  and  from  mutilating  or  removing 
the  cartons,  wrappers,  or  labels  upon  the  bottles,  etc.  The  usual 
prayer  for  an  accounting  concludes  the  bill. 

The  defendant  demurred  for  want  of  equity  and  specially  to  so 
much  of  the  bill  as  sought  to  enjoin  the  defendant  from  mutilating 
labels,  cartons,  or  wrappers,  etc.  The  demurrers  were  overruled,  and 
an  injunction  awarded  pendente  lite  in  the  very  terms  of  the  bill. 

From  this  interlocutory  injunction  this  appeal  has  been  perfected. 

Alton  B,  Parker^  William  J,  Shroder^  and  Henry  T.  Tay^ 
for  appellant. 

Frank  F.  Keedj  Edward  S.  Rogers^  and  Frederick  W. 
Hinkle^  for  appellee. 

Before  Lurton,  Severens,  and  Richards,  Circuit  Judges. 

LuRTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court 

The  system  of  contracts  by  means  of  which  the  complain- 
ant proposes  to  retain  control  of  all  sales  and  resales  of  its 
goods  is  not  unique.  It  was  first  applied  to  commodities 
made  under  patents  or  productions  covered  by  copyright. 
According  to  one  of  the  averments  of  the  bill,  the  same 
system  of  contracts  has  been  generally  adopted  by  the  whole- 
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sale  and  retail  druggists  of  the  United  States.  But  this,  we 
take  it,  means  no  more  than  it  has  been  adopted  as  a  plan 
for  maintaining  prices  and  controlling  sales  of  proprietary 
medicines,  a  business  which  amounts  to  more  than  $60,000,000 
annually.  That  the  same  plan  has  been  extended  to  sales  in 
respect  to  other  commodities,  not  coming  under  the  peculiar 
claims  advanced  for  "patent"  medicines,  we  may  take 
notice.  The  question,  in  its  shortest  form,  is  whether  the 
exemption  from  conrnion-law  rules  against  monopoly  and 
restraints  of  trade,  and  the  provisions  of  the  federal  anti- 
trust act,  which  has  been  extended  to  contracts  affecting  the 
sale  and  resale,  the  use  or  the  price  of  articles  made  under  a 
patent  or  productions  covered  by  a  copyright,  extend  also  to 
articles  made  under  a  secret  process  or  medicine  compounded 
under  a  private  formula.  The  fundamental  position  of 
counsel  for  the  complainant  is  that  in  principle  there  is  no 
distinction  between  the  monopoly  secured  to  a  patent  or 
copyright  and  the  monopoly  of  a  trade  secret,  and  they  ad- 
vance and  defend  the  claim  that  articles  made  [27]  under 
patents,  copyrights,  and  trade  secrets  may  lawfully  be  con- 
tracted for  and  sold  under  any  conditions  and  limitations 
with  respect  to  price  and  subsales  which  the  vendor  chooses 
to  impose,  and  that  "  contracts  relating  to  any  such  articles 
are  not  within  the  restraint  of  trade  rules."  If  this  con- 
tention is  sound,  the  contracts  under  which  the  complainant 
conducts  his  business  are  legal,  and  no  question  remains  but  a 
consideration  of  the  matter  of  the  relief  equity  may  give 
against  one  not  a  party  to  such  contracts  under  the  facts  of 
this  case. 

That  articles  made  under  patents  may  be  the  subject  of 
contracts  by  which  their  use  and  price  in  subsales  may  be 
controlled  by  the  patentee,  and  that  such  contracts,  if  other- 
wise valid,  are  not  within  the  terms  of  the  act  of  Congress 
against  restraints  of  interstate  commerce  or  the  rules  of  the 
common  law  against  monopolies  and  restraints  of  trade,  is 
now  well  settled.  Heaton-Peninsular  Button  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  267,  35  L.  R.  A.  728; 
Dickereon  v.  Tinling,  84  Fed.  192,  28  C.  C.  A.  139 ;  Edison 
Phonografh  Co.  v.  Kaufmann  (C.  C.)  105  Fed.  960;  Edison 
Phonograph  Co.  v.  Pike  (C.  C.)  116  Fed.  863;  Rupp  et  al.  v. 
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EUiott,  131  Fed.  730,  65  C.  C.  A.  544;  Victor  TalHng 
Machine  Co.  v.  The  Fair,  123  Fed.  428,  61  C.  C.  A.  58; 
Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct. 
747,  46  L.  Ed.  1058.  The  patent  grants  an  exclusive  right  to 
use,  to  make,  and  to  sell.  The  patentee  may  grant,  if  he  will, 
an  unrestricted  right  to  make  and  sell  or  use  the  device  em- 
bodying his  invention,  or  may  grant  only  a  restricted  right 
in  either  the  field  of  making,  using,  or  selling.  To  the  extent 
that  he  restricts  either  one  of  these  separable  rights,  the 
article  is  not  released  from  the  domain  of  the  patent,  and  any 
one  who  violates  the  restrictions  imposed  by  the  patentee, 
with  notice,  is  an  infringer.  This  is  the  ground  upon  which 
the  cases  stand  which  uphold  restrictions  upon  either  use  or 
sale  of  a  patented  article  where  infringement  is  alleged. 
But,  when  a  patentee  imposes  such  restrictions,  they  may 
likewise  constitute  a  contract  between  the  patentee  and  his 
direct  vendee  or  licensee.  In  such  case  the  patentee  would 
have  a  double  remedy — an  action  in  tort  for  infringement,  or 
an  action  for  the  breech  of  the  contract.  The  double  remedy 
in  such  circumstances  is  noticed  mHeaton-Peninsular  Button 
Fastener  Co.  v.  Eureka  Specialty  Co.^  11  Fed.  288, 25  C.  C.  A. 
267,  35  L.  E.  A.  728,  and  in  Victor  Talking  Machine  Co.  v. 
The  Fair,  123  Fed.  424,  61  C.  C.  A.  58.  In  Bement  v. 
National  Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L. 
Ed.  1058,  the  action  was  one  for  breach  of  a  contract  by 
which  the  patentee  had  suffered  his  invention  to  be  used  on 
condition  that  the  articles  embodying  it  should  not  be  sold 
below  a  certain  price.  In  National  Phonograph  Co.  v. 
Schlegel,  128  Fed.  733,  64  C.  C.  A.  594,  the  bill  was  not  to 
restrain  infringement,  but  to  enjoin  sales  by  a  vendee  who 
was  a  jobber  and  who  by  direct  contract  had  purchased 
phonographs  made  under  the  patent,  agreeing  to  sell  only  at 
a  named  price  and  only  to  retailei-s  who  signed  an  agreement 
regulating  retail  sales.  Whether  a  remedy  is  sought  for  the 
violation  of  restrictions  placed  by  a  patentee,  upon  either 
the  use  or  the  sale  of  an  article  made  under  the  patent,  is 
in  tort  or  in  contract,  the  rules  of  the  common  law  in  respect 
of  monopolies  and  restraints  of  trade  have  no  application, 
because  the  very  object  of  [28]  the  patent  law  is  to  give  to 
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the  patentee  an  exclusive  monopoly  in  using,  making,  and 
selling  the  device  which  embodies  the  invention,  and  this 
exclusive  right  he  may  exercise  by  contracts  under  which  he 
reserves  to  himself  so  much  of  his  exclusive  right  as  he  does 
not  elect  to  sell  or  assign  or  license.  It  follows  therefore 
that  contracts  restraining  subsequent  sales  or  use  of  a  pat- 
ented article  which  would  contravene  the  common-law  rules 
against  monopolies  and  restraints  of  trade,  if  made  in  respect 
of  unpatented  articles,  are  valid  because  of  the  monopoly 
granted  by  the  patent.  Bement  v.  National  Harrow  Co.^  186 
U.  S.  70,  91,  93,  22  Sup.  Ct.  747,  46  L.  Ed.  1058;  Edison 
Phonograph  Co.  v.  Kaufmann  (C.  C.)  105  Fed.  960;  Edison 
Phonograph  Co.  v.  Pike  (C.  C.)  116  Fed.  863;  Victor  Talk- 
ing Machine  Co.  v.  The  Fair,  123  Fed.  424,  61  C.  C.  A.  58. 
In  the  Bement  Case^  cited  above,  the  action  was  at  law  to 
recover  liquidated  damages  for  the  breach  of  a  contract  in 
respect  of  the  price  at  which  articles  made  under  a  patent 
should  be  sold.    The  court,  among  other  things,  said : 

"The  very  object  of  these  laws  is  monopoly,  and  the  rule  is,  with 
very  few  exceptions,  that  any  conditions  which  are  not  in  their  very 
nature  illegal  with  regard  to  this  kind  of  property,  imposed  by  the 
patentee  and  agreed  to  by  the  licensee  for  the  right  to  manufacture 
or  use  or  sell  the  article,  will  be  upheld  by  the  courts.  The  fact  thai 
the  conditions  in  the  contracts  keep  up  the  monopoly  or  fix  prices 
does  not  render  them  illegal/* 

In  regard  to  the  provision  in  respect  to  price  the  court 
said: 

"  The  provision  in  regard  to  the  price  at  which  the  licensee  would 
sen  the  article  manufactured  under  the  license  was  also  an  appro- 
priate and  reasonable  condition.  It  tended  to  keep  up  the  price  of 
the  implements  manufactured  and  sold,  but  that  was  only  recognizing 
the  nature  of  the  property  in,  and  providing  for  its  value  as  far  as 
possible.  This  the  parties  were  legally  entitled  to  do.  The  owner  of 
a  patented  article  can,  of  course,  charge  such  price  as  he  may  choose, 
and  the  owner  of  a  patent  may  assign  it  or  sell  the  right  to  manu- 
facture and  sell  the  article  patented  upon  the  condition  that  the  as- 
signee shall  charge  a  certain  amount  for  such  article." 

It  was  urged  in  the  same  case  that  the  stipulations  restrict- 
ing the  price  at  which  sales  might  be  made  was  in  violation 
of  the  act  of  Congress  of  July  2,  1890  (26  Stat.  209,  c.  647 
[U.  S.  Comp.  St.  1901,  p.  3200]),  upon  the  subject  of  trusts 
10870*'— S.  Doc.  111.  62-1.  vol  3 16 
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and  restraints  of  interstate  trade,  but  the  court  held  that  the 
act  did  not  apply  to  contracts  in  relation  to  patented  articles, 
saying: 

"  But  that  statute  clearly  does  not  refer  to  that  kind  of  a  restraint 
of  interstate  commerce  which  may  arise  from  reasonable  and  legal 
conditions  imposed  upon  the  licensee  or  assignee  of  a  patent  by  the 
owner  thereof,  restricting  the  terms  upon  which  the  article  may  be 
used  and  the  price  to  be  demanded  therefor.  Such  a  construction  of 
the  act  we  have  no  doubt  was  never  contemplated  by  its  framera" 

In  National  Phonograph  Co.  v.  Schlegel^  128  Fed.  733,  64 
C.  C.  A.  594,  the  same  reasoning  was  followed  and  the  valid- 
ity of  an  agreement  restraining  prices  held  to  be  a  valid 
contract,  because  it  related  to  a  patented  article.  There  are 
such  wide  diflferences  between  the  right  of  multiplying  and 
vending  copies  of  a  production  protected  by  the  copyright 
statute  and  the  rights  secured  to  an  inventor  under  the 
patent  statutes  that  the  cases  which  relate  to  the  one  subject 
are  not  altogether  controlling  as  to  the  other.  See  Bobbs- 
Merrill  Co.  v.  [29]  Straus  (C.  C.  A.)  147  Fed.  15, 23.  Never- 
theless, the  statutory  right  to  exclusively  publish  and  vend 
copies  of  a  copyrighted  production  would  seem  to  take  direct 
contracts  between  the  publisher  and  his  vendees  in  respect 
to  the  price  at  which  subsequent  sales  shall  be  made  outside 
of  the  rule  as  to  restraints  of  trade  which  might  otherwise 
apply.  Murphy  v.  Christian  Press  Ass\  38  App.  Div.  426, 
56  N.  Y.  Supp.  597.  But  one  who  makes  or  vends  an  article 
which  is  made  by  a  secret  process  or  private  formula  cannot 
appeal  to  the  protection  of  any  statute  creating  a  monopoly 
in  his  product.  He  has  no  special  property  in  either  a  trade 
secret  or  a  private  formula.  The  process  or  the  formula  is 
valuable  only  so  long  as  he  keeps  it  secret.  The  public  is  free 
to  discover  it  if  it  can  by  fair  and  honest  means,  and,  when 
discovered,  anyone  has  the  right  to  use  it.  Chadwick  v. 
Covell,  151  Mass.  190,  23  N.  E.  1068,  6  L.  R.  A.  839,  21  Am. 
St.  Rep.  442;  Tabor  v.  Hoifman,  118  N.  Y.  30,  23  N.  E.  12, 
16  Am.  St.  Rep.  740;  Peabody  v.  Norfolk^  98  Mass.  452,  96 
Am.  Dec.  664;  Vulcan  Detinning  Co.  v.  American  Contract- 
ing Co.,  58  Atl.  290,  67  N.  J.  Eq.  243.  In  Chadwick  v. 
Covell,  Justice  Holmes,  speaking  of  the  character  of  the  title 
one  has  to  a  secret  formula,  said : 
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'•Dr.  Spencer  had  no  exclusive  right  to  the  use  of  his  formulas. 
His  onlj  right  was  to  prevent  anyone  from  obtaining  or  using  them 
through  a  breach  of  trust  or  contract  Any  one  who  came  honestly 
to  the  knowledge  of  them  couid  use  them,  without  Dr.  Spencer's  per- 
mission and  against  his  will.  Pcabody  v.  Norfolk,  98  Mass.  452,  458. 
96  Am.  Dec.  664;  Morison  v.  Moat,  9  Hare,  241,  263;  Williams  v. 
WUliafM,  3  Meriv.  157.  The  defendant  got  his  knowledge  honestly, 
and  therefore  has  a  right  to  make  and  sell  the  medicines.  Having 
the  right  to  make  and  sell  the  medicines,  the  defendant  has  the  righi 
to  signify  to  the  public  that  the  medicines  are  made  according  to  the 
formulas  used  by  Dr.  Si>encer." 

In  Tabor  v.  Hoffman^  cited  above,  the  New  York  court 
said: 

"If  a  valuable  medicine,  not  protected  by  patent,  Is  put  upon  the 
market,  any  one  may,  if  be  can  by  a  chemical  analysis  and  a  series 
of  experiments,  or  by  any  other  use  of  the  medicine  itself  aided  by 
his  own  resources  only,  discover  the  ingredients  and  their  propor- 
tions. If  he  thus  finds  out  the  secret  of  the  proprietor,  he  may  use 
it  to  any  extent  that  he  desires  without  danger  of  interference  by  the 
courts." 

But  in  the  case  of  a  patent  the  monopoly  endures  for  the 
whole  term  of  the  patent.  It  gives  the  patentee  the  right  to 
control  the  use  of  his  invention  during  the  entire  period,  and 
he  may  rightfully  protect  by  contract  his  power  to  regulate 
all  manufacture,  sale,  or  use  of  things  embodying  his  in- 
vention. It  is  this  continuity  of  the  right  granted  to  the 
patentee  which  distinguishes  it  from  the  right  to  manufac- 
tude,  sell,  or  use  unpatented  articles.  If  a  man  shall  make 
a  new  invention  or  make  a  new  discovery  and  it  is  useful,  he 
may  obtain  a  patent  and  thus  secure  a  reward.  But  even 
then  he  must  pursue  the  prescribed  course  in  order  to  obtain 
it  He  may  keep  his  secret  if  he  can.  But,  if  he  puts  upon 
the  market  things  embodying  it,  he  forever  loses  his  right 
to  acquire  a  monopoly  in  it;  i.  e.,  to  obtain  a  patent,  either 
for  manufacture,  sale,  or  use.  But  it  does  not  follow  that  be- 
cause the  owner  of  a  secret  formula  cannot  protect  himself 
against  discovery  of  his  secret  by  fair  means  that  he  cannot 
protect  himself  against  a  betrayal  of  his  secret  by  one  who 
has  received  it  through  [30]  confidential  relations.  Jarvis 
V.  Knapp,  121  Fed.  34,  58  C.  C.  A.  1 ;  Harrhon  v.  GIucohc 
Co.,  116  Fed.  304,  311,  53  C.  C.  A.  484,  58  L.  R.  A.  915; 
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Tahor  v.  Hojfman,  118  N.  Y.  30,  23  N.  E.  12,  16  Am.  St. 
Rep.  740 ;  M orison  v.  Moat^  9  Hare,  241 ;  Chadwick  v.  GovelL 
161  Mass.  190,  23  N.  E.  10G8,  6  L.  R.  A.  839,  21  Am.  St.  Rep. 
442.  So  also  will  the  owner  of  a  secret  process  or  formula  be 
protected  against  a  breach  of  contract,  when  the  secret  is 
communicated  in  confidence  and  under  restrictions  as  to  its 
use.  FowU  V.  Park,  131 U.  S.  88,  9  Sup.  Ct.  658,  33  L.  Ed.  67. 
In  Fowle  v.  Park,  the  owner  of  the  formula  sold  the  right 
to  make  the  remedy  and  sell  it  under  its  trade-name  at  a 
restricted  price  within  a  given  territory.  The  court  enjoined 
the  breach  of  this  agreement.  The  conclusion  of  the  learned 
Chief  Justice  who  wrote  the  opinion  of  the  court  seems  to 
rest,  not  upon  any  notion  that  contracts  touching  the  sale  of 
a  secret  formula  or  trade  secret  were  outside  the  rules  of  the 
conmion  law  in  regard  to  restraints  of  trade,  but  rather  upon 
the  theory  that  such  contracts  were  governed  by  the  principle 
against  restraints,  but  valid  because  the  covenants  were  made 
in  connection  with  the  sale  of  a  business  and  not  larger  than 
necessary  to  protect  the  reserved  rights  of  the  assignor  to 
carry  on  the  same  business.  In  Central  Transportation  Co. 
V.  Pullman  Palace  Car  Co,,  139  U.  S.  24,  53,  11  Sup.  Ct.  478, 
35  L.  Ed.  55,  Justice  Gray  seems  to  have  rested  the  legality 
of  such  covenants  upon  the  peculiar  nature  of  the  property 
which  is  the  subject  of  the  sale,  saying: 

"  Upon  the  sale  of  a  secret  process,  a  covenant,  express  or  implied, 
that  the  seller  will  not  use  the  process  himself  or  communicate  it  to 
any  other  person,  is  lawful,  because  the  process  must  be  Itept  secret 
in  order  to  be  of  any  value,  and  the  public  has  no  interest  in  the 
question  by  whom  it  is  sold." 

The  most  satisfactory  ground  upon  which  covenants  re- 
straining the  use  to  be  made  of  a  trade  secret  may  be  said 
to  not  contravene  the  common-law  rules  against  monopoly 
and  restraints  lies  in  the  peculiar  character  of  the  property 
right  which  is  concerned.  So  long  as  the  owner  of  such  a 
secret  can  preserve  its  secrecy  he  has  necessarily  a  monopoly 
in  its  use,  and  there  is  no  illegal  restraint  because  he  refuses 
to  make  it  public.  Neither  is  the  public  interest  affected 
whether  the  process  or  formula  is  used  by  A.  or  B.  or  by  both, 
for  there  can  be  no  restraint  of  trade  in  respect  of  a  method 
or  formula  which  is  known  only  to  the  discoverer  and  those  to 
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whom  he  chooses  to  communicate  it  under  restrictions.  Hav- 
ing no  right  to  compel  a  publication,  the  public  lose  no  right 
by  respecting  a  restricted  disclosure,  for  no  freedom  of 
traffic  has  been  stifled.  The  language  of  Justice  Holmes  in 
Board  of  Trade  v.  Christie,  198  U.  S.  236,  25  Sup.  Ct.  637, 
49  L.  Ed.  1031,  in  respect  of  contracts  limiting  the  right  of 
those  who  receive  the  market  quotations  to  a  special  use,  is 
equally  applicable  to  trade  secrets  in  general.  The  learned 
justice  said : 

"But,  so  far  as  these  contracts  limit  the  communication  of  what 
the  plaintiff  might  have  refrained  from  communicating  to  any  one, 
there  is  no  monopoly  or  attempt  at  monopoly  and  no  contract  in 
restraint  of  trade,  either  under  the  statutes  or  at  common  law." 

In  Anmiunition  Co.  v.  Nordenfeldt,  L.  R.  1  Ch.  Div.  630, 
1894,  Lord  Justice  Bowen  said  that  the  sale  of  a  trade  secret 
was  not  with  [31] in  the  mischief  of  restraint  of  trade, 
because,  "unless  such  a  bargain  was  treated  as  outside  the 
doctrine  of  general  restraint  of  trade,  there  could  be  no  sale 
of  secret  processes  of  manufacture." 

The  basis  of  the  common-law  protection  accorded  to  an 
author  is  the  same.  His  legal  rights  grow  out  of  the  peculiar 
nature  of  the- property.  His  composition  is  properly  re- 
garded as  his  absolute  property.  He  need  not  disclose  it. 
But  the  unrestricted  offer  of  a  single  copy  to  the  public  op- 
erates as  a  disclosure  or  publication,  and  his  exclusive  right 
to  make  other  copies  is  gone.  But  he  may  in  confidence  ex- 
hibit his  work  under  restrictions,  and  this,  like  the  confi- 
dential disclosure  of  a  trade  secret,  will  not  amount  to  a 
dedication  to  the  public,  and  he  will  be  protected  against  a 
violation  of  the  conditions  imposed.  The  whole  subject  of 
the  common-law  rights  of  an  author  is  so  fully  and  carefully 
discussed  by  Judge  Townsend  in  Werckrneister  v.  American 
Lithographic  Co,,  134  Fed.  321,  69  C.  C.  A.  553,  68  L.  R.  A. 
591,  and  in  Bobbs- Merrill  Co.  v.  S trans  (C.  C.  A.)  147  Fed. 
15,  that  it  would  be  a  work  of  supererogation  to  again  go 
over  the  subject.  The  cases  relating  to  the  distribution  of 
news  and  information  rest  also  upon  the  peculiar  kind  of 
property  rights  involved.  So  long  as  one  who  by  his  own 
industry  has  gathered  together  news  or  information,  and  does 
not  disclose  it,  he  cannot  be  compelled  to  make  publication. 
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The  matter  is  his  own  in  as  true  a  sense  as  a  trade  secret  or 
private  formula,  or  the  composition  of  an  author.  In  such 
circumstances  it  is  not  illegal  to  protect  the  news  gatherer 
against  the  piratical  use  of  his  news  and  prevent  a  public 
disclosure  by  one  who  has  placed  himself  under  obligation 
to  respect  a  restricted  use.  In  such  case  public  disclosure  is 
dastructivc  of  its  value  as  property.  Board  of  Trade  v. 
Christie,  198  U.  S.  23G,  250,  25  Sup.  Ct.  637,  49  L.  Ed.  1031; 
Jewelers^  MocantUe  Agy,  v.  Jewelers^  Pub,  Co,^  84  Hun,  12, 
32  N.  Y.  Supp.  41 ;  Id.,  155  N.  Y.  251,  49  N.  E.  872,  41 
L.  R.  A.  84G,  63  Am.  St.  Rep.  666;  National  Tel  News  Go.  v. 
^VeHtern  Union  Tel,  Co,,  119  Fed.  204,  56  C.  C.  A.  198;  Ex- 
change Tel,  Co,  v.  Giegory,  etc,,  Co.,  1  Q.  B.  Div.  147  (1896) ; 
F.  W.  Dodge,  etc.,  Co,  v.  Construction  Co,,  183  Mass.  62,  66 
N.  E.  204,  60  L.  R.  A.  810,  97  Am.  St.  Rep.  412.  In  the 
Board  of  Trade  Case,  cited  above,  Justice  Holmes,  speaking 
of  the  protection  granted  to  the  business  of  distributing  stock 
quotations,  said : 

"  In  tlie  first  place,  apart  from  special  objections,  the  plalntlflTs 
collection  of  quotations  is  entitled  to  the  protection  of  the  law.  It 
stands  lilce  a  trade  secret.  The  plaintiff  has  the  right  to  Iceep  the 
work  which  it  has  done,  or  p'aid  for  doing  it,  to  itself.  ♦  ♦  •  The 
plaintiff  does  not  lose  its  rights  by  communicating  the  result  to  per- 
sons, even  if  many,  in  confidential  relations  to  itself,  under  a  contract 
not  to  make  it  public." 

The  trading  stamp  and  railroad  ticket  cases,  such  as  Sperry 
cfc  Hutchinson  Co,  v.  Mechanics''  Clothing  Co,  (C.  C.)  135 
Fed.  833,  and  Nashcille,  etc.,  Ky,  Co,  v.  McConnell  (C.  C.) 
82  Fed.  65,  likewise  rast  upon  the  peculiar  character  of  the 
property  rights  involved.  Neither  concern  the  buying  and 
selling  of  articles  of  general  commerce,  and  both  relate  to 
things  in  the  nature  of  contracts  personal  in  character,  and 
not  to  things  which  can  ever  become  the  subject  of  general 
trade  and  traffic.  But  it  does  not  follow  that  because  a  secret 
process  [32]  or  formula  for  a  medicine  or  beverage  will  be 
protected  against  betrayal  by  employes  or  those  to  whom  it 
has  been  communicated  in  confidence  under  a  contract  for  a 
restricted  use  that  a  system  of  contracts  for  the  control  of 
all  sales  and  sub-sales  of  the  device,  medicine,  or  beverage 
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when  once  made  will  be  outside  of  the  rules  in  restraint  of 
trade  simply  because  the  product  of  such  secret  process  or 
formula.  We  have  here  to  deal  not  with  contracts  which 
relate  to  the  secret  formula  itself,  or  the  right  to  use  a  trade- 
name or  dress,  as  in  Fowls  v.  Park^  131  U.  S.  88,  9  Sup.  Ct. 
658, 33  L.  Ed.  67,  but  with  the  preparation  when  made  by  the 
owners  of  the  process.  The  preparation  when  ready  for  the 
market  and  the  formula  are  two  separate  and  distinct  things 
and  may  have  distinct  ownerships.  Contracts  in  respect  of 
a  restricted  use  of  the  formula  are  not  within  the  rule  against 
restraint  because  of  the  character  of  the  property  right  in 
such  a  secret  There  can  be  no  unrestricted  use,  before  dis- 
covery by  fair  means,  to  which  the  owner  does  not  consent, 
and  then  only  at  the  expense  of  the  destruction  of  its  com- 
mercial value  as  a  secret;  but  this  is  not  the  case  with  con- 
tracts which  affect  only  traflSc  in  the  manufactured  product 
of  the  secret  formula.  Freedom  of  traffic  in  that  is  consistent 
with  its  value  and  does  not  involve  exposure  of  the  formula. 

Neither  is  there  any  such  analogy  between  an  article  made 
under  a  patent  and  an  article  made  under  a  secret  formula 
as  to  require  like  exemptions  from  the  rules  which  relate  to 
articles  made  under  neither.  It  is  well  at  this  point  to  notice 
that  the  exemption  from  the  rule  against  restraint  has  never 
been  extended  to  contracts  in  respect  of  articles  made  under 
a  patent  which  have  once  passed  beyond  the  domain  of  the 
patent  by  an  original  sale  without  restriction.  The  only 
reason  which  has  ever  been  given  for  holding  that  a  contract 
restricting  the  field  of  using,  selling,  or  making  of  an  article 
made  under  a  patent  is  that  the  patent  statute  has  granted 
an  exclusive  monopoly  which  cannot  be  cut  down  by  the 
rule  against  restraint  for  that  would  be  to  grant  a  monopoly 
by  law  and  then  proceed  to  take  it  away  by  law. 

But,  if  the  owner  of  a  secret  process  or  a  private  formula 
does  not  or  cannot  bring  himself  under  the  protection  of  the 
patent  statute  by  securing  a  patent  upon  his  discovery,  he 
cannot  claim  the  advantage  of  the  statute.  The  patent  law, 
in  consideration  of  a  full  and  complete  publication  of  the 
discovery  or  invention  of  the  patentee,  hRs  granted  to  him  a 
monopoly  of  his  invention,  including  the  making,  selling. 
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and  using  of  devices  embodying  it,  for  a  limited  term  of 
years.  At  the  end  of  that  time  the  disclosure  made  at  the 
time  he  applied  for  his  patent  will  enable  the  public  to 
enjoy  his  discovery,  and  thus  find  compensation  for  the  ex- 
clusive right  temporarily  conceded  to  the  inventor.  No 
statute  grants  any  such  monopoly  to  anyone  who  does  not 
elect  to  avail  himself  of  the  benefits  of  the  patent  or  copy- 
right law.  A  trade  secret  or  medical  formula  protects  its 
owner  only  against  those  who  acquire  it  under  a  confidential 
obligation  to  guard  against  disclosure,  and,  as  we  have 
already  seen,  one  is  free  not  only  to  use  the  process  or 
formula  if  discovered  by  skill  and  investigation  without 
breach  of  trust,  but  to  make  and  sell  the  thing  or  preparation 
as  made  [33]  by  the  process  or  formula  of  the  original  dis- 
coverer, if  that  be  the  truth.  Chadwick  v.  Covell^  151  Mass. 
190,  23  N.  E.  1068,  6  L.  R.  A.  839,  21  Am.  St.  Rep.  442.  To 
say  that  the  owner  of  this  secret  need  not  make  the  medicine, 
nor  sell  it  when  made,  unless  it  suits  his  convenience,  is  true. 
But  the  same  thing  may  be  said  of  the  man  who  grows 
potatoes.  He  need  not  grow  them,  and  need  not  sell  them 
when  grown.  But,  if  something  be  conceded  in  favor  of  an 
article  which  no  one  can  produce  except  the  owner  of  the 
formula  over  one  which  any  one  can  produce,  what  shall  it 
be?  There  is  no  statute  creating  a  lawful  monopoly  such  as 
seems  to  take  articles  made  thereunder  without  the  rule 
against  illegal  restraint.  Neither  will  the  commercial  value 
of  the  manufactured  product  vanish  if  subjected  to  the 
principles  which  apply  to  things  not  so  made.  None  of  the 
reasons  which  apply  to  patented  articles,  copyrighted  pro- 
ductions, or  to  restricted  disclosure  of  the  secret  formula 
itself  apply  to  the  product  of  the  formula. 

Without  assenting  to  the  claim  that  the  making  and  sell- 
ing of  the  preparation  is  a  "  publication  "  in  the  technical 
sense  of  that  term,  we  are  nevertheless  unable  to  discover 
any  legal  or  economic  reason  which  justly  exempts  such  arti- 
cles when  made  from  all  of  the  rules  of  the  common  law 
which  forbid  unreasonable  restraints  in  trade  and  from  the 
Anti-Trust  Act  of  Congress  in  so  far  as  trade  in  the  pre- 
pared medicine  is  the  subject  of  interstate  commerce.    Judge 
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Cochran,  who  heard  this  case  below,  after  considering  the 
differences  between  a  secret  process  and  the  article  made, 
said: 

"What  Is  there,  then,  In  the  nature  of  the  articles  made  under  a 
secret  process  to  occasion  any  difference  between  them  and  articles 
not  80  made  or  between  them  and  articles  which  one  may  not  have 
made  at  all,  but  simply  owns,  in  the  matter  of  the  validity  of  restrain- 
ing contracts  entered  into  by  the  purchasers  thereof  from  the  owner? 
It  is  hard  to  conceive  of  any.  It  is  true  that  the  manufacturer  and 
owner  of  the  articles  made  under  the  secret  process  may  refrain  from 
making  them  and  selling  them  to  purchasers  and  thus  putting  them 
on  the  market.  Equally  so  the  manufacturer  and  owner  of  any  other 
articles  may  refrain  from  so  doing.  So,  also,  the  owner  of  articles 
that  he  has  not  made,  but  purchased  or  obtained  otherwise  from  the 
manufacturer,  may  refrain- from  selling  them  to  purchasers  and  thus 
putting  them  on  the  market  Suppose  the  owner  of  a  patent  should 
sell  all  the  articles  made  under  it  to  another  with  license  to  use  or 
resell  them,  thus  passing  them  outside  of  the  monoiwly  of  the  patent 
hands  of  the  purchaser,  would  the  mere  fact  that  they  had  been  made 
under  the  patent  lend  any  sanctioning  force  to  a  restraining  contract 
entered  into  in  reference  thereto  by  a  subpurchaser  thereof?  I  must 
conclude,  therefore,  that  the  fact  that  the  complainant's  medicine 
has  been  made  under  a  secret  process  has  no  effect  whatever  upon  the 
validity  of  the  system  of  contracts  Involved  herein.  He  has  no  greater 
rights  in  relation  thereto,  as  distinguished  from  the  secret  process 
under  which  it  was  made,  than  the  owner  of  any  other  tangible  per- 
sonal property,  whether  made  by  him  or  not,  would  have  in  relation 
to  such  property." 

Although  Judge  Cochran  concluded  that  the  complain- 
ant's preparations  were  no  more  exempt  from  the  common- 
law  rules  against  restraints  of  trade  by  reason  of  the  fact 
that  they  had  been  prepared  under  secret  formulas  than  if 
that  had  not  been  the  case,  he  reached  the  ultimate  conclu- 
sion that  any  vendor  of  an  article  might  make  similar  con- 
tracts to  those  in  suit,  and  that  the  control  which  was  there- 
by secured  over  subsequent  sales  was  not  an  unreasonable 
restraint  [34]  of  trade.  Most  of  the  cases  which  he  cites  in 
support  of  his  conclusion  are  in  conflict  with  the  grounds 
upon  which  he  rests  his  decision,  and,  indeed,  the  learned 
counsel  for  the  Hartman  Company  have  not  assented  to  so 
much  of  Judge  Cochran's  opinion  as  holds  that  a  trade  secret 
remedy  stands  in  no  better  plight  than  it  would  if  the  prepa- 
ration had  been  disclosed  upon  the  label.    And  so  it  has  come 
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about  that  the  cases  which  have  directly  involved  the  Hart- 
man  system  of  contracts,  and  which  are  relied  upon  by 
counsel  to  sustain  their  legality,  all  stand  upon  the  assump- 
tion that  an  article  made  under  a  secret  formula  may  be  the 
subject  of  contracts  maintaining  prices  and  controlling  sub- 
sequent sales  to  as  full  an  extent  as  an  article  made  under  a 
patent  or  a  production  secured  by  a  copyright  The  cases 
directly  in  point  are  all  nisi  prius  decisions,  except  Jayne  v. 
Loder^  149  Fed.  21,  decided  by  the  Circuit  Court  of  Appeals, 
Third  Circuit,  and  are  all  quite  recent.  They  include  three 
cases  in  which  the  Dr.  Miles  Medical  Company  was  the  plain- 
tiff, namely,  Dr,  Miles  Medical  Company  v.  Goldthwaite 
(C.  C.)  133  Fed.  794.  The  force  of  this  case  is  weakened 
because  the  decree  was  not  resisted.  The  next  is  Dr.  Miles 
Medical  Co,  v.  Jaynes  Dnig  Co,^  149  Fed.  838,  decided  by  the 
same  judge  who  decided  the  Goldthwaite  Case,  The  next  is 
Dr,  Miles  Medical  Co.  v.  Piatt  (C.  C.)  142  Fed.  606.  This 
was  followed  by  Wells  <&  Richardson  v.  Abraham  (C.  C.) 
146  Fed.  190,  in  which  the  legality  of  the  contracts  was  not 
denied,  thus  lessening  the  value  of  the  opinion  as  an  au- 
thority. The  ground  upon  which  the  two  contested  cases 
cited  above  was  rested  was  the  identity  between  the  rights 
of  a  patentee  and  the  owner  of  a  mere  trade  secret  or  private 
formula  with  respect  to  the  product  or  manufactured  article. 
Thus,  in  Dr.  Miles  Medical  Co.  v.  Jaynes^  cited  above,  Judge 
Colt  said : 

"  The  contention  of  the  defendants  is  that  these  contracts  are  un- 
lawful because  they  are  in  restraint  of  trade.  In  support  of  this 
they  do  not  rely  so  much  upon  the  common-law  rule  as  upon  the 
federal  statute  (26  Stat.  209).  The  bill  alleges  that  the  complainant 
is  the  exclusive  owner  of  these  secret  formulas,  and  the  exclusive 
manufacturer  of  these  remedies.  It  follows  that,  until  voluntary 
disclosure  or  lawful  discovery,  the  complainant  has  an  exclusive  prop- 
erty in  these  trade  secrets  and  has  the  exclusive  right  to  make  and 
use  and  vend  the  articles  made  thereunder.  The  exclusive  right  or 
property  in  a  trade  secret  is  of  necessity  a  monopoly,  the  same  as  a 
patent  or  a  copyright.  The  complainant  may  make  these  articles,  or 
refrain  from  making  them.  It  may  sell  them,  or  refrain  from  selling 
them.  It  may  sell  them  to  one  person,  and  not  to  another,  and  at 
such  prices  and  upon  such  conditions  as  it  may  deem  most  advan- 
tageous. Contracts  like  those  set  out  in  the  bill  concerning  articles 
made  under  trade  secrets,  the  same  as  similar  contracts  concerning 
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articles  made  under  a  patent  or  copyright,  are  outside  the  mle  of 
restraint  of  trade  whether  at  common  law  or  under  the  federal 
statute.  Hartman  v.  Park  (C.  C.)  145  Fed.  358;  Dr.  MUes  Medical 
Co,  V.  Piatt  (C.  C.)  142  Fed.  606;  Wells  d  Richardson  Co.  v.  AbraJiatn 
(C.  C.)  146  Fed.  190;  Dr,  MUes  Medical  Co,  v.  Ooldthwaite  (O.  C.) 
133  Fed.  794;  Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  22  Sup. 
Ct.  747,  46  L.  Ed.  1058;  Board  of  Trade  v.  Christie,  198  U.  S.  236, 
252.  25  Sup.  Ct.  637,  49  L.  Ed.  1031;  Garst  v.  Harris,  177  Mass.  72,  74, 
58  X.  E.  174 ;  Fowle  v.  Park,  131  U.  S.  88,  97,  9  Sup.  Ct.  658,  33  L.  Ed. 
67 ;  Park  d  Sons  Co.  v.  'National  Wholesale  Druggists'  Association,  175 
N.  Y.  1,  67  N.  E.  136,  62  L.  R.  A.  632,  96  Am.  St  Rep.  678;  Standard 
Fireprooftng  Company  v.  8t,  Louis  Company,  177  Mo.  559,  76  S.  W. 
1008;  Victor  Company,  v.  The  Fair,  123  Fed.  424,  61  C.  C.  A.  68; 
Heat  on- Peninsula  Company  v.  Eureka  Company  (C.  C.)  77  Fed.  288, 
26  C.  C.  A.  267,  35  L.  R.  A.  728;  [85]  Central  Shade  Company  v.  Cush- 
man,  143  Mass.  353,  9  N.  E.  629;  Good  v.  Daland,  121  N.  Y.  1,  24 
N.  B.  15." 

In  Dr.  Miles  Medical  Co.  v.  Piatt  (C.  C.)  142  Fed.  606, 
610,  Judge  Kohlsaat  says: 

"These  suits  are  brought  for  an  iufriugcment  or  violation  of  the 
property  right  of  the  complainants  in  the  secret  process  owned  or 
controlled  by  them.  The  right  of  a  patentee,  owner  of  a  copyright, 
or  owner  of  a  secret  process  in  merely  the  right  of  exclusion  or  debar- 
ment. The  holder  of  such  a  property  right,  as  said  by  the  court  in 
the  Victor  Tallying  Machine  Case,  cited  above,  is  a  czar  in  his  own 
domain.  He  may  sell  or  not,  as  he  chooses.  He  may  fix  such  prices 
as  he  pleases.  He  may  sell  at  one  price  to  one  person,  and  another 
to  another  person.  He  is  not  required  to  give  reasons  or  deal  fairly 
with  purchasers.  Why  is  it  material,  then,  in  a  suit  to  prevent  in- 
fringement of  complainants'  rights  in  their  secret  processes,  to  inquire 
whether  complainants  have  entered  into  a  combination  or  conspiracy 
to  control  the  very  thing  they  are  lawfully  entitled  to  control?  " 

Jayne  v.  Loder^  cited  above,  was  cited  by  the  Third  Circuit 
Court  of  Appeals.  It  was  an  action  under  the  seventh  section 
of  the  Anti-Trust  act  against  a  combination  of  three  distinct 
national  associations,  one  that  of  the  wholesale  druggists, 
another  that  of  the  retail  druggists,  and  the  Association  of 
Manufacturers  of  Proprietary  Medicines.  The  object  of  the 
combination  was  to  exclude  every  dealer  from  trading  in 
proprietary  medicines  at  all  who  would  not  consent  to  sell  to 
members  of  the  combine  only  and  at  prices  named  by  it. 
Arguenda  Judge  Archbald  did  say  that  an  individual  pro- 
prietor might  enforce  his  own  terms  in  respect  to  his  own 
goods.    But  this  was  not  involved.    The  combination  was  in 
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the  teeth  of  the  law  whether  an  individual  proprietor  could 
or  could  not  enforce  such  a  system  as  that  there  involved. 

If  we  are  right  in  our  conclusion  that  the  manufactured 
product  of  a  trade  secret  or  private  formula  is  not  immune 
from  the  common-law  rules  forbidding  monopolies  and  un- 
reasonable restraints  in  trade,  the  cases  above  referred  to 
must  be  disapproved,  at  least  in  so  far  as  they  are  grounded 
upon  the  cases  which  deal  with  articles  made  under  patents 
or  copyrights.  In  addition  to  the  cases  cited  above,  counsel 
for  the  appellees  cite  and  rely  upon  Park  v.  National  Whole- 
sale Druggists'  Ass'n,  175  N.  Y.  1,  67  N.  E.  136,  62  L.  R.  A. 
632,  96  Am.  St.  Rep.  578.  That  case  involved  the  validity  of 
a  method  of  doing  business  and  a  system  of  contracts  be- 
tween manufacturers  of  proprietary  medicines  and  whole- 
sale druggists  dealing  in  such  medicines  for  the  purpose  of 
suppressing  ^'ompetition  in  prices.  The  opinion  does  not  sup- 
port the  validity  of  such  a  system  of  contracts  with  reference 
to  medicines  not  protected  by  any  patent,  for  the  decision 
is  bottomed  upon  the  assumption  that  the  "  proprietary  medi- 
cines," the  subject  of  the  contracts  then  involved,  were  made 
under  patents.  Judge  Haight,  who  delivered  the  opinion  of 
the  court,  said : 

"The  matter  in  controversy  has  reference  to  the  sale  by  manu- 
facturers of  those  particular  medicines  or  remedies  covered  by  trade- 
marl^s,  copyrights,  or  patents  which  secure  to  the  manufacturer  or 
proprietor  the  exclusive  right  to  manufacture  and  sell  the  same.  These 
medicines  are  Ifuown  as  *  proprietary  goods,'  and  their  manufacture 
and  sale  are  confessedly  under  the  control  and  management  of  the 
owner  or  manufacturer,  who  may  fix  his  own  price  and  adopt  such 
plan  for  the  sale  thereof  as  he,  in  his  judgment,  may  determine." 

[36]  To  the  objection  that  the  contracts  were  in  restraint 
of  trade,  he  said : 

"  Nor  does  the  plan  appear  to  me  to  be  in  restraint  of  trade.  It  la 
true  that  it  does  away  with  the  competition  among  dealers  as  to 
prices,  but  it  creates  no  restriction  upon  them  as  to  the  quantities 
that  they  may  be  able  to  sell  or  the  territory  within  which  they  may 
confine  their  transactions;  but  upon  the  question  of  prices  we  must 
bear  in  mind  that  the  goods  are  covered  by  patent  rights  and  trade 
marl^s,  which  give  the  proprietors  the  exclusive  right  of  specifying 
prices  at  which  the  articles  shall  be  sold,  and,  following  this,  the  right 
also  to  require  dealers  to  maintain  the  prices  specified  " 
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The  principle  upon  which  Park  <&  Sons  Co,  v.  National 
WholeaaU  Druggiata*  Association  was  decided  is  emphasized 
in  the  subsequent  case  of  Straus  v.  American  Publishers'* 
Assn,  177  N.  Y.  473,  477,  69  N.  E.  1107,  64  L.  R.  A.  701, 
101  Am.  St.  Bep.  819,  where  was  involved  the  validity  of  an 
agreement  between  publishers  of  copyrighted  books  to  regu- 
late the  price  at  which  retail  dealers  should  sell  such  books. 
If  the  agreement  had  stopped  there,  the  New  York  court 
thought  the  agreement  valid  and  not  in  unlawful  restraint  of 
trade  under  the  principles  announced  in  Bem^nt  v.  National 
Harrow  Company,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed. 
1058,  an  opinion  to  which  we  have  heretofore  referred,  which 
involved  contracts  for  controlling  prices  of  articles  made 
under  patents.  After  referring  to  the  Bement  Case  Judge 
Parker,  who  had  written  a  concurring  opinion  in  the  pre- 
vious case,  after  setting  out  the  reasoning  of  Justice  Peck- 
ham  in  the  Bement  Case,  said : 

"That  reasoning  is  employed  as  to  patent  rights.  It  is  equaUy 
applicable  to  copyrights,  the  protection  of  which  was  perhaps  tho 
leading  object  of  the  association  and  agreement  attacked  in  this  ac- 
tion. And  it  points  to  the  principle  underlying  the  decision  in  the 
Park  d  8on^  Co.  Case,  175  N.  Y.  1,  67  N.  E.  136,  62  L.  R.  A.  632,  96 
Am.  St  Rep.  578,  upon  which  defendants  apparently  rest  their  claim 
that  the  Judgment  of  the  Appellate  Division  should  be  reversed.  But 
there  Is  a  feature  in  this  case  not  to  be  found  in  that  one,  and  which 
requires  a  different  Judgment  than  the  one  rendered  therein,  which 
win  now  be  pointed  out." 

The  dissenting  opinion  of  Judge  Martin,  in  case  of  Park 
<&  Sons  Company,  175  N.  Y.  1,  67  N.  E.  136,  62  L.  R.  A.  632, 
96  Am.  St.  Rep.  678,  also  proceeds  upon  the  assumption  that 
the  subject-matter  of  the  agreement  concerned  medicine? 
made  under  patents.  See  page  42  of  175  N.  Y.,  on  page  140, 
of  67  N.  E.  (62  L.  R.  A.  632,  96  Am.  St.  Rep.  578).  The 
vice  which  the  New  York  court  found  in  the  Straus  Case 
was,  not  that  the  agreement  obliged  publishers  not  to  sell 
copyrighted  books  to  dealers  who  would  not  maintain  the 
retail  price  dictated  by  the  publishers,  but  that  they  also 
refused  to  sell  uncopyrighted  books  to  all  such  dealers  as  did 
not  maintain  prices  on  copyrighted  books.  This  the  court 
found  under  tiie  facts  of  the  case  would  operate  practically 
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to  exclude  all  persons  from  the  business  of  selling  uncopy- 
righted  books  who  would  not  become  parties  to  the  agree- 
ment to  maintain  the  price  of  copyrighted  books,  and  tended 
to  create  a  monopoly  of  sale  of  books  not  copyrighted. 
Touching  this,  the  court  said : 

**  While  the  lending  object  of  this  association  and  agreement  pur- 
ports to  be  to  secure  to  the  owner  and  publisher  of  copyrighted  books 
that  protec[87]tion  which  the  Federal  government  permits  them  to 
enjoy  for  the  reasons  stated  by  Chief  Justice  Marshall  (supra),  it 
does  not  stop  there.  It  also  affects  the  right  of  a  dealer  to  sell  bookf) 
not  copyrighted  at  the  price  he  chooses,  or  to  sell  at  all  if  he  fails  to 
comply  with  the  rules  of  the  association.  A  combination  creating  a 
monopoly  of  the  sale  of  books  not  protected  by  copyright  offends 
against  the  law  of  this  state  as  much  as  if  it  related  to  bluestone 
[Union  Bluestone  Co,  Case,  1G4  N.  Y.  401,  5S  N.  E.  525,  52  L.  R.  A. 
262,  79  Am.  St.  Rei).  655]  or  envelopes  [Berlin  rf  Jones  Envelope  Co. 
Case,  166  N.  Y.,  292,  59  N.  E.  906],  and  according  to  this  complaint, 
which  must  be  accepted  as  true  on  this  review,  such  an  outcome  Is 
not  only  possible  hut  probable.  But  it  is  not  of  moment  whether  such 
a  result  is  probable  or  not ;  for  the  test  to  be  applied  is :  What  may 
be  done  under  the  agreement?  Reference  to  the  complaint  makes  it 
clear  that  the  association  has  undertaken  to  provide  for  the  practical 
exclusion  from  the  business  of  selling  books  not  protected  by  copy- 
right all  who  refuse  to  be  bound  by  the  rules  of  the  association." 

That  decision  puts  the  New  York  court  squarely  in  oppo- 
sition to  agreements,  combinations,  and  "  systems  of  con- 
tracts "  between  a  manufacturer  of  unpatented  or  uncopy- 
righted  articles  and  his  vendees  which  tend  to  an  unreason- 
able restraint  of  trade  or  to  create  a  monopoly,  and  makes 
plain  the  ground  upon  which  such  contracts  had  been  main- 
tained in  the  Park  c&  Sons  Co,  Case.  That  the  "  proprietary 
medicines,"  called  more  than  once  "  patent  medicines,"  were 
not  in  fact  patented,  is  of  no  significance,  if  true,  for  the 
court  assumed  they  were,  and  it  does  not  appear  from  any- 
thing in  any  of  the  opinions  that  the  fact  assumed  was  not 
true.  That  opinion,  by  its  own  language,  as  well  as  by  the 
pointed  reference  to  the  principle  upon  which  it  rested  in  the 
later  opinion  of  the  same  court,  has  no  application  when,  as 
here,  the  subject  of  the  contracts  in  question  is  unpatented 
and  uncopyrighted  articles.  The  cases  of  Elliman  cfi  Sons  v. 
Can-ington  <fe  Son,  L.  R.  1901,  2  Ch.  Div.  275,  and  Garst  v. 
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Harris^  177  Mass.  72,  58  N.  E.  174,  are  also  cited  as  support- 
ing the  legality  of  such  a  series  of  agreeraents  as  that  under 
which  complainant  conducts  his  business.  Both  cases  in- 
volved contracts  of  sale  of  article,  presumably  made  mider 
secret  formulas,  though  no  stress  is  laid  upon  the  fact  in  the 
Ellinum  Case.  Each  was  a  suit  directly  between  the  vendor 
and  his  vendee.  Each  involved  only  a  single  transaction  by 
which  the  article  was  sold  upon  an  agreement  that  the  pur- 
chaser would  not  resell  at  less  than  a  named  price.  Neither 
concerned  any  other  rights  than  those  of  the  contracting  par- 
ties, and  neither  decides  more  than  that  an  agreement  of  sale 
of  a  chattel  by  which  the  purchaser  agrees  that  he  will  not 
sell  below  a  certain  price  is  valid  and  not  such  a  restraint  of 
trade  as  to  be  obnoxious  to  the  law.  Neither  case  holds  that 
a  buyer  from  such  a  vendee,  even  with  notice,  would  not  get 
title  or  come  under  the  obligation  of  the  contract  between  the 
original  parties.  The  most  that  can  be  made  of  the  deci- 
sions is  that,  having  regard  to  the  subject-matter  and  the 
limited  character  of  each  agreement,  neither  contract  had 
that  sweep  and  extent  which  would  constitute  the  restraint 
an  unreasonable  one,  and  therefore  not  within  the  mischief 
of  the  rule  against  restraints.  The  Elliman  Case  was  decided 
by  a  single  judge. 

Walsh  V.  Dwight  (Sup.)  68  N.  Y.  Supp.  91,  another  case 
relied  upon  to  support  the  decree,  was  an  action  by  a  maker 
and  dealer  in  saleratus  and  soda,  alleged  to  be  an  article  in 
common  use,  against  another  maker  who  sold  another  brand 
which  he  called  "  Dwight 's  [38]  Cow  Brand  Saleratus  and 
Soda,"  for  damages  to  him  through  a  course  of  business  by 
which  his  brand  of  the  same  article  lost  much  demand.  The 
defendant  did  this,  first,  by  extensive  advertising;  second,  by 
giving  to  all  dealers  a  rebate  who  would  agree  to  sell  its 
article  at  a  minimum  price  named  and  to  charge  a  like  price 
for  every  other  brand.  The  price  thus  fixed  was,  as  averred, 
an  extravagant  price  and  operated  to  enlarge  the  demand  for 
the  defendant's  advertised  brand  and  diminish  that  for  the 
plaintiff's.  The  court  found  no  illegal  restraint  of  trade,  as 
there  was  "  nothing  to  prevent  others  from  engaging  in  the 
buBwe99  or  the  manufacturers  of  other  articles  from  selling 
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their  products  to  anyone  willing  to  buy."    The  substance  of 
the  decision  is  well  stated  in  the  syllabus  as  follows: 

*'Au  agreement  by  a  manufacturer  with  his  customers  to  give  them 
a  rebate  if  they  should  refuse  to  sell  his  article,  or  other  similar 
articles,  at  less  than  a  certain  price,  is  not  in  restraint  of  trade.** 

The  fact  that  "  Peruna  "  is  a  trade-name,  that  it  is  put  on 
the  market  in  a  distinctive  trade  dress,  has  no  bearing  upon 
the  question.  The  defendants  are  not  charged  with  infring- 
ing the  trade-mark  or  trade  dress.  The  medicine  they  bought 
was  the  medicine  put  up  by  the  complainant,  and  the  de- 
fendants have  neither  sold  nor  offered  to  sell  a  preparation 
of  their  own  for  and  as  the  preparation  of  the  complainant. 
A  trade-mark,  or  a  trade-name,  or  trade  dress,  have  no  other 
eflFect  than  to  prevent  one  from  "  palming  "  off  his  goods 
for  those  of  another.  Garst  v.  Hall  &  Lyon  Co,^  179  Mass. 
588,  61  N.  E.  219,  55  L.  R.  A.  631 ;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118. 
The  averments  of  the  bill  as  to  the  complainant's  trade-name 
and  trade  dress  are  irrelevant,  for  no  exemption  from  the 
principles  of  the  common  law  is  secured  by  either.  Garst  v. 
Hall  <&  Lyon  Co.,  179  Mass.  588,  61  N.  E.  219,  55  L.  R.  A. 
631;  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16 
Sup.  Ct.  1002,  41  L.  Ed.  118.  The  transactions  described  in 
the  bill  plainly  constitute  sales  of  complainant's  medicines 
and  the  general  title  passes  to  every  such  purchaser  and 
subpurchaser.  Garst  v.  Hall  &  Lyon  Co.,  179  Mass.  588,  590, 
61  N.  E.  219,  55  L.  R.  A.  631.  To  call  such  a  purchaser  an 
"  agent "  is  to  juggle  with  words.  "  Sale  "  is  a  word  of  pre- 
cise legal  import,  and  every  wholesaler  who  orders  goods 
under  one  of  complainant's  uniform  contracts  becomes  a 
buyer,  obtains  the  title,  and  may  convey  the  title  to  another. 
The  case  must  therefore  turn  upon  the  legality  of  the  restric- 
tions imposed  by  the  complainant  in  sales  which  pass  the 
general  property  in  chattels,  as  well  as  the  possession,  and 
provide  for  no  reverter. 

Neither  is  the  suit  based  upon  any  breach  of  contract  by 
the  defendants.  Confessedly,  they  have  made  no  contract 
with  complainants,  and  have  definitely  refused  to  conform 
to  complainant's  methods  of  doing  business.    That  they  have 
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bought  "  Peruna  "  on  the  market  from  sellers  who  had  it  for 
sale  is  true.  That  the  bill  avers  that  they  bought  without 
being  licensed  to  buy  is  true.  That  they  bought  from  ven- 
dors who  knew  this  fact  and  who  thereby  breached  their 
agreement  not  to  sell  to  dealers  who  had  not  been  certified 
to  them  as  licensed  buyers  who  had  entered  into  an  agree- 
ment with  the  complainant  restricting  re-sales  is  also  averred. 
That  Park  &  Sons  Company  knew  [39]  complainant's  plan 
of  business,  and  that  in  selling  to  them  every  such  vendor 
thereby  breached  his  agreement,  is  also  charged,  and,  for 
the  purpose  of  the  demurrer,  admitted.  What  is  the  result? 
Did  the  defendants  by  so  purchasing,  with  knowledge  of  the 
restrictions  imposed  upon  sales,  thereby  enter  into  contrac- 
tual relations  with  complainant?  Manifestly  not.  Did 
they  obtain  the  absolute  title,  notwithstanding  their  knowl- 
edge that  the  sale  was  in  breach  of  restrictions  imposed 
upon  the  seller?  Undoubtedly.  The  restrictions  imposed 
by  complainant  upon  sales  and  re-sales,  if  valid  at  all,  are 
only  so  because  they  constitute  personal  contracts  upon  which 
an  action  will  lie  only  against  the  contracting  party.  Garst 
V.  Hall  cfe  Lyon  Co.,  179  Mass.  588,  61  N.  E.  219,  55  L.  R.  A. 
631.  A  prime  objection  to  the  enforcibility  of  such  a  system 
of  restraint  upon  sales  and  prices  is  that  they  offend  against 
the  ordinary  and  usual  freedom  of  traffic  in  chattels  or 
articles  which  pass  by  mere  delivery. 

The  right  of  alienation  is  one  of  the  essential  incidents  of  a 
right  of  general  property  in  movables,  and  restraints  upon 
alienation  have  been  generally  regarded  as  obnoxious  to  pub- 
lic policy,  which  is  best  subserved  by  great  freedom  of  traffic 
in  such  things  as  pass  from  hand  to  hand.  General  restraint 
in  the  alienation  of  articles,  things,  chattels,  except  when  a 
very  special  kind  of  property  is  involved,  such  as  a  slave  or 
an  heirloom,  have  been  generally  held  void.  "If  a  man," 
says  Lord  Coke,  in  Coke  on  Littleton,  §  360,  "  be  possessed 
of  a  horse  or  any  other  chattel  real  or  personal,  and  give  his 
whole  interest  or  property  therein,  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the  same,  the  same  is  void, 
because  his  whole  interest  and  property  is  out  of  him  so  as 
he  hath  no  possibility  of  reverter ;  and  it  is  against  trade  and 
10870'— S.  Doc.  Ill,  62-1,  vol  3 ^17 
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traffic  and  bargaining  and  contracting  between  man  and 
man."  It  is  also  a  general  rule  of  the  common  law  that  a 
contract  restricting  the  use  or  controlling  sub-sales  cannot  be 
annexed  to  a  chattel  so  as  to  follow  the  article  and  obligate 
the  sub-purchaser  by  operation  of  notice.  A  covenant  which 
may  be  valid  and  run  with  land  will  not  run  with  or  attach 
itself  to  a  mere  chattel.  Spencer'^s  Case^  3  Resolution,  5  Coke, 
16;  Wold's  Pollock  on  Contracts  (3d  Ed.)  278;  Splidt  v. 
Bowles,  10  East,  279,  282 ;  Smith  v.  Williams,  117  Ga.  782, 
45  S.  E.  394,  97  Am.  St.  Rep.  220;  Prater  v.  Campbell,  110 
Ky.  23,  60  S.  W.  918;  Appollinaris  Co.  v.  Scherer  (C.  C.)  27 
Fed.  18,  21 ;  Garst  v.  Hall  cfc  Lyon  Co.,  179  Mass.  588,  691, 
61  N.  E.  219,  55  L.  R.  A.  631 ;  Taddy  Co.  v.  Sterions  Co.,  73 
Law  Journal,  1904,  Ch.  Div.  p.  191;  De  Mattox  v.  Gibson,  4 
De  J.  &  Jones,  276,  282.  Against  this  conclusion,  and  in  sup- 
posed opposition  to  the  above  authorities,  counsel  for  the  ap- 
pellee have  cited  the  line  of  cases  heretofore  referred  to  relat- 
ing to  contracts  restraining  the  use  or  sale  of  articles  made 
under  patents  or  copyrights.  We  have  already  indicated  herein 
that  these  cases  do  not  apply  to  contracts  which  do  not  relate 
to  articles  not  made  under  patents  or  copyrights.  They  also 
cite  New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co., 
180  N.  Y.  280,  294-295,  73  N.  E.  48,  De  Mattox  v.  Gibson, 
4  De  J.  &  Jones,  276,  and  Whitivell  v.  Tobacco  Co.,  125  Fed. 
454,  60  C.  C.  A.  290,  64  L.  R.  A.  689.  The  New  York  Bank 
Note  Company  Case  concerned  the  legality  of  a  contract  for 
the  sale  of  "Kidder  [40J  Printing  Presses"  with  attach- 
ments enabling  them  to  do  a  certain  class  of  work.  There 
were  patents  upon  certain  parts  of  the  press,  but  none  upon 
the  attachments.  It  was  contended  that  a  covenant  which 
restricted  the  sales  of  the  press  with  the  attachments  was 
void  as  in  restraint  of  trade.  The  fourth  syllabus  is  in  these 
words : 

"  The  fact  that  the  contract  restricted  the  sale  of  presses  except  to 
the  printing  company,  and  that  a  separate  consideration  was  paid  for 
the  covenant  of  restriction,  does  not  render  the  contract  so  unreason- 
able in  its  restraint  of  trade  that  it  is  void  for  that  reason,  where 
the  adoption  of  the  press  to  the  special  use  was  the  worlc  of  both 
parties  and  the  covenant  not  to  sell  other  presses  for  similar  worl^ 
accompanied  the  manufacture  and  sale  of  a  press,  and  constituted  an 
integral  part  of  the  thing  sold." 
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The  ground  is  better  shown  by  the  following  extract  from 
the  opinion  itself: 

"  So  far  as  the  machine  was  the  subject  of  patent  its  use  was  law- 
fuHy  a  monopoly,  and  therefore  no  contract  relating  to  it  could  be 
condemned  as  creating  a  monopoly.  But,  whatever  may  have  been 
the  case  as  to  the  patentable  character  of  the  machine,  we  think  the 
fact  that  its  adaption  to  the  special  use  was  the  joint  work  of  both 
parties,  and  that  the  covenant  not  to  sell  other  presses  for  similar 
work  accompanied  the  manufacture  and  sale  of  a  machine,  rendered 
that  covenant  reasonable  as  constituting  an  integral  part  of  the  value 
of  the  thing  sold." 

See  Tode  v.  Gross,  127  N.  Y.  480,  28  N.  E.  469, 13  L.  R.  A. 
652,  24  Am.  St.  Rep.  475.  It  is  manifest  that  the  case  is  not 
in  point.    De  Mattox  v.  Gibson  is  still  less  an  authority. 

Under  a  bill  for  specific  performance  of  a  charter  party  the 
question  arose  as  to  whether  a  mortgagee  of  the  chartered 
vessel  should  be  allowed  to  foreclose  and  thereby  intercept 
a  voyage  which  the  vessel  was  under  contract  to  make  when 
the  mortgage  was  given,  of  which  contract  the  mortgagee  had 
notice.  It  was  in  respect  of  such  facts  that  Justice  Bruce 
used  the  language  which  is  supposed  to  support  the  notion 
that  a  covenant  may  attach  to  chattels  which  pass  by  delivery 
from  hand  to  hand  and  bring  any  one  who  buys  with  notice 
under  the  rcvstrictions  against  a  re-sale  at  less  than  a  dictated 
price.  But  even  in  that  case  it  was  said  that  the  mortgagee 
who  took  his  mortgage  with  notice  incurred  no  liability  in 
respect  to  the  charter  party,  and  was  only  obliged  to  desist 
from  doing  anything  which  would  prevent  performance. 
Whitwell  V.  Tobacco  Co.  involved  nothing  more  than  whether 
a  tobacco  manufacturer  might  sell  his  goods  at  one  price  to 
those  who  would  agree  to  buy  only  from  him  and  at  a  higher 
price  to  those  who  would  not. 

The  conclusion  we  reach  upon  all  the  foregoing  considera- 
tions is  that  the  complainant  cannot  obtain  the  active  inter- 
position of  a  court  of  equity  against  one  who  is  under  no 
contract  relation  to  him,  unless  the  covenants  which  he  has 
imposed  upon  his  vendee  and  subvendces  are  only  such  rea- 
sonable and  partial  restraints,  for  his  own  protection,  as  may 
be  legally  exacted  by  one  who  sells  a  business  or  property. 
This  court  in  Umted  States  v.  Addyston  Pipe  Co,  et  al,,  85 
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Fed.  271,  281,  29  C.  C.  A.  141,  46  L.  R.  A.  122  et  seq.,  speak- 
ing by  Judge  Taft,  laid  down  as  an  indispensable  condition 
that  "  no  conventional  restraint  of  trade  can  be  enforced  un- 
less the  covenant  embodying  it  is  merely  ancillary  to  the  main 
purpose  of  a  lawful  contract,  and  neces[41]sary  to  protect 
the  covenantee  in  the  enjoyment  of  the  legitimate  fruits  of 
the  contract,  or  to  protect  him  from  the  dangers  of  an  unjust 
use  of  those  fruits  by  the  other  party."  Covenants  in  partial 
restraint,  and  ancillary  to  a  principal  contract,  which  had 
generally  been  upheld,  the  learned  judge  divided  into  five 
principal  classes.  The  fourth  of  these  classes  he  defined  as 
covenants  "  by  the  buyer  of  property  not  to  use  the  same  in 
competition  with  the  business  retained  by  the  seller."  As 
typical  cases  under  this  class,  he  cited  American  Strawhoard 
Go,  V.  Haldeman  Paper  Co.^  83  Fed.  619,  27  C.  C.  A.  634,  and 
Hitchcock  V.  Anthony,  83  Fed.  779,  28  C.  C.  A.  80,  both  being 
decisions  by  this  court.  Navigation  Co,  v.  Winsor^  20  Wall. 
(U.  S.)  64,  22  L.  Ed.  315;  Dunlop  v.  Gregory,  10  N.  Y.  241, 
61  Am.  Dec.  746;  Hodge  v.  Sloan,  107  N.  Y.  244,  17  N.  E. 
335,  1  Am.  St.  Rep.  816.  The  court  below  located  the  con- 
tracts here  involved  as  coming  under  the  fourth  class,  being 
covenants  ancillary  to  the  sale  of  the  medicines  put  up  by  the 
complainant,  which  he  concluded  were  not  unreasonable  for 
the  protection  of  the  retained  business  of  the  covenantee. 
Assuming  that  these  contracts  operate  only  as  a  partial  and 
not  a  general  restraint,  a  question  which  we  do  not  concede, 
and  that  they  are  properly  to  be  considered  as  covenants  an- 
cillary to  a  principal  contract,  are  the  restraints  thereby  im- 
posed necessary  to  protect  the  complainant  in  his  retained 
business,  or  to  protect  him  from  an  unjust  use  of  the  articles 
by  the  purchaser?  In  the  first  place,  we  are  to  consider  that 
we  are  not  here  dealing  with  a  single  contract.  The  com- 
plainant has  made  a  multitude  of  them  in  identical  terms, 
and  the  opposite  parties  comprehend,  according  to  his  bill,  a 
large  majority  of  the  wholesale  and  retail  druggists  in  the 
United  States.  The  reasons  which  might  uphold  covenants 
restricting  the  liberty  of  a  single  buyer  might  prove  quite 
inadequate  when  there  are  a  multitude  of  identical  agree- 
ments. The  single  covenant  might  in  no  way  affect  the  public 
interest,  when  a  large  number  might.    So,  also,  the  question 
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as  to  whether  the  restraint  was  necessary  to  the  retained 
business,  and  therefore  ancillary  to  the  principal  purpose  of 
the  agreement,  or  whether  the  restraining  covenants  were 
not  the  principal  rather  than  the  ancillary  matter,  would 
largely  depend  upon  the  general  sweep  and  result  of  a  mul- 
tiplication of  identical  contracts.  The  general  purpose  of 
each  separate  contract  is  the  regulation  of  the  prices  and  sales 
of  the  line  of  preparations  made  by  complainant.  A  com- 
mon purpose  unites  each  covenantee  to  every  other  and  the 
"  system  "  is  to  be  construed  as  "  one  piece,"  in  which  the 
complainant  and  every  assenting  dealer,  whether  wholesaler 
or  retailer,  is  a  party,  and  the  agreement  of  each  such  cove- 
nantee to  sell  only  at  the  prices  dictated  by  the.manufacturer 
constitutes  one  general  scheme.  The  question  here  is  there- 
fore one  of  a  totally  different  character  from  that  which 
would  arise  if  the  question  was  the  more  simple  one  presented 
by  a  breach  by  a  single  covenantee.  In  Continental  Wall 
Paper  Co.  v.  Voight  dk  Sons  Co,  (C.  C.  A.)  148  Fed.  939, 
where  was  involved  a  combination  in  restraint  of  trade,  and, 
where  each  wholesaler  and  retailer  in  the  business  had  exe- 
cuted separate  but  identical  contracts  with  the  corporation 
representing  the  combined  manufacturers,  we  held  that  each 
such  separate  covenantee  was  a  party  to  the  general  scheme 
for  enhancing  [42]  prices.  This  was  rested  upon  the  holding 
that  the  several  agreements  constituted  one  whole.  See,  also, 
observations  of  Judge  Taft  in  United  States  v.  Addyston 
Pipe  Co,,  85  Fed.  275,  29  C.  C.  A.  141,  46  L.  R.  A.  122,  and 
of  Justice  Peckham  in  Montague  v.  Lowry,  198  U.  S.  38,  45, 
46,  24  Sup.  Ct.  307,  48  L.  Ed.  608. 

The  plain  effect  of  the  "  system  of  contracts,"  the  purposed 
relation  of  each  to  every  other  l)eing  confessed  by  the  very 
description  of  the  method  of  carrying  on  business  stated  in 
the  bill,  is,  first,  to  destroy  all  competition  between  jobbers 
or  wholesale  dealers  in  selling  complainant's  preparations. 
Complainant  restrains  himself  by  agreeing  to  sell  at  only  one 
price  and  to  only  such  persons  as  will  sign  one  of  his  system 
of  contracts.  The  contracting  wholesalers  or  jobbers  cove- 
nant that  they  will  sell  to  no  one  who  does  not  come  with 
complainant's  license  to  buy,  and  that  they  will  not  sell  be- 
low a  minimum  price  dictated  by  complainant.     Next,  all 
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competition  between  retailers  is  destroyed,  for  each  such 
retailer  can  obtain  his  supply  only  by  signing  one  of  the  uni- 
form contracts  prepared  for  retailers,  whereby  he  covenants 
not  to  sell  to  any  one  who  proposes  to  sell  again  unless  the 
buyer  is  authorized  in  writing  by  the  complainant,  and  not 
to  sell  at  less  than  a  standard  price  named  in  the  agreement. 
Thus  all  room  for  competition  between  retailers,  who  supply 
the  public,  is  made  impossible.  If  these  contracts  leave  any 
room  at  any  point  of  the  line  for  the  usual  play  of  compe- 
tition between  the  dealers  in  the  product  marketed  by  com- 
plainant, it  is  not  discoverable.  Thus  a  combination  between 
the  manufacturer,  the  wholesalers,  and  the  retailers  to  main- 
tain prices  and  stifle  competition  has  been  brought  about.  It 
is  true  that  the  complainant  is  not  in  a  combination  with 
other  makers  of  "  Peruna."  There  are  no  others.  If  there 
were,  there  would  not  be  a  complete  or  general  restraint; 
for  it  might  then  happen  that  these  others,  not  being  bound 
by  any  covenants,  could  supply  the  public.  If  the  supply  to 
come  from  them  was  adequate  for  the  public  demand,  the 
public  might  be  in  no  wise  affected.  Now,  if  the  complainant 
had  absorbed  all  the  sources  from  which  the  demand  for 
lumber,  or  furniture,  or  stoves  could  be  supplied  and  then 
should  say,  "  I  will  sell  only  to  those  who  will  re-sell  only  to 
those  I  shall  license  to  buy  and  only  at  the  price  I  dictate," 
could  any  voice  be  raised  to  say  that  the  covenants,  which 
every  dealer  should  sign  in  order  to  prevent  exclusion  from 
trade  in  such  articles,  would  be  upheld  by  the  courts  and  a 
remedy  by  injunction  granted  to  restrain  breaches?  But  it 
is  said  that  a  distinction  exists  between  contracts  which  relate 
to  articles  which  any  one  can  make  and  sell  and  those  which 
are  made  under  a  secret  process,  and  that  covenants  in  respect 
to  the  former  might  affect  the  public  interest,  while  the  pub- 
lic would  not  be  affected  by  like  covenants  relating  to  the 
latter  class  of  subjects.  But,  unless  we  are  willing  to  say 
that  that  fact  places  such  products  wholly  outside  of  the  mis- 
chief incident  to  restraints  of  trade  and  upon  a  plane  of 
equality  in  that  respect  with  that  occupied  by  things  made 
under  the  statutory  monopoly  of  a  patent,  the  fact  can  be  of 
no  weight  except  as  it  may  be  a  factor  in  determining  whether 
the  covenants  exacted  of  jobbers  and  retailers,  alike  regu- 
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lating  subsequent  sales  and  selecting  subsequent  buyers,  are 
[43]  no  more  than  necessary  to  afford  a  fair  protection  to 
the  business  of  the  complainant  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.  There  can  be  no  hard 
and  fast  rule  by  which  the  result  can  be  reached  in  such  cases. 
At  last  the  question  must  come  to  this :  "  What  is  a  reason- 
able restraint  with  reference  to  a  particular  case  ? "  This 
was  the  test  applied  in  Homer  v.  Graves^  7  Bing.  735,  and 
in  Nordenfeldt  v.  Maxim  Nordenfeldt  Go,^  1894,  App.  Cases, 
535,  567,  and  also  approved  by  this  court  in  the  Addyston 
Pipe  Co.  Case,  85  Fed.  271,  282,  29  C.  C.  A.  141,  46  L.  R.  A. 
122.  A  general  system  of  contracts,  such  as  that  which  the 
complainant  seeks  to  enforce  and  which  the  bill  avers  is  a 
method  generally  adopted  in  his  line  of  business,  involves 
very  different  questions  from  those  which  arise  when  a  single 
contract  only  is  involved  and  when  the  action  is  between  the 
contracting  parties  for  a  breach,  as  was  the  case  in  Garst  v. 
Harria,  177  Mass.  72,  58  N.  E.  174,  and  ElUman  v.  Carring- 
ton,  L.  R.  1901,  2  Ch.  Div.  275. 

Now,  in  what  way  is  only  a  fair  protection  afforded  the 
interests  of  complainant  by  stifling  all  competition  between 
the  jobbers  of  the  United  States  who  deal  in  complainant's 
preparations?  In  what  way  are  the  covenants  which  forbid 
them  to  resell  to  any  one  who  will  buy  "necessary,"  to  use 
Judge  Taft's  phrase,  "  to  protect  the  covenantee  in  the  enjoy- 
ment of  the  legitimate  fruits  of  the  contract  or  to  protect 
him  from  the  dangers  of  an  unjust  use  of  those  fruits  by 
the  other  party  "  ?  In  what  way  are  covenants  which  com- 
pel retailers  to  maintain  prices,  to  quote  Chief  Justice  Tindal, 
"such  only  as  to  afford  a  fair  protection  to  the  interests  of 
the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public "  ?  Horner  v. 
Graves,  7  Bing.  735.  The  learned  trial  judge  found  it  diffi- 
cult to  answer  these  questions.  He  says  in  his  opinion  (145 
Fed.  358) : 

"That  complainant's  vendees  and  sub-vendees  should  be  so  re- 
strained is  advantageous  to  complainant's  business.  It  would  be  an 
Injury  to  it  for  them  not  to  be  so  restrained.  Exactly  how  it  is  so 
advantaged  and  how  it  would  be  Injured  by  a  removal  of  the  restraint 
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has  not  been  developed  in  the  argument ;  and  I  do  not  feel  sufficiently 
advised  of  such  matters  to  say  as  to  this.  It  would  seem  that  tke 
existence  of  such  a  system  of  contracts  in  relation  to  complainant's 
medicine  would  tend  to  prevent  demoralization  in  the  trade  therein 
through  competition  amongst  its  vendees  and  sub-vendees  and  enable 
him  to  maintain  his  prices  for  his  medicine." 

The  averments  of  the  bill  are  very  general.  Thus  it  is 
averred  that: 

"  Some  time  since  the  class  of  stores  known  as  *  department  stores  * 
and  *cut  rate  stores*  have  inaugurated  a  system  of  obtaining  from 
cut  rate  wholesale  and  jobbing  druggists  and  elsewhere,  and  offering 
for  sale  your  orator^s  medicines,  remedies,  and  preparations  at  retail 
prices  lower  than  the  prices  fixed  by  your  orator  and  stamped  upon 
the  cartons  and  packages.  Said  system  is  known  as  the  *cut  rate' 
or  *cut  price'  system  and  resulted  in  much  confusion,  trouble,  and 
damage  to  your  orator's  business,  and  has  injuriously  affected  the 
reputation  and  depleted  the  sale  of  your  orator's  remedies,  medicines, 
and  preparations.  Thereupon,  and  in  order  to  protect  its  trade,  cus- 
tom, and  business,  and  the  manufacture  and  sale  of  his  remedies, 
medicines,  and  preparations,  your  orator  has  established  and  put  in 
force  the  following  methods  and  system  of  governing,  regulating,  and 
controlling  the  sale  and  marketing  of  your  orator's  said  medicines, 
remedies,  and  preparations." 

Then,  after  setting  out  the  system  of  contracts,  which  is 
now  sought  to  be  enforced,  it  is  said : 

[44]  "The  entire  purpose  and  object  of  the  said  system  of  con- 
tracts, serial  numbers,  lists,  and  cards  being  to  prevent  the  cutting 
of  prices  and  the  demoralization  of  trade,  both  wholesale  and  retail 
in  your  orator's  medicines  and  reniodies,  and  the  injury  and  damage 
resulting  to  your  orator's  aforesaid  trade  and  business  in  the  manu- 
facture and  sale  of  said  remedies  and  medicines,  as  aforesaid,  which 
said  system  and  method  your  orator  charges  both  in  its  form  and 
purposes,  and  the  prices  therein  fixed  are  reasonable,  regular  and 
proper,  and  which,  if  observed,  will  accomplish  the  aforesaid  purposes 
and  greatly  benefit  your  orator  in  his  aforesaid  business  by  increasing 
the  sales  of  and  demands  for  his  remedies,  medicines,  and  prepara- 
tions." 

**  These  allegations,"  said  the  court  below,  "  must  be  taken 
as  true,"  and  upon  these  he  held  that  the  complainants  were 
advantaged  by  the  covenants  and  injured  if  not  so  restrained. 
In  this  conclusion  we  cannot  concur.  Prima  facie  the  con- 
tracts are  plainly  in  restraint  of  trade.  It  was  for  the  com- 
plainant to  show  that  the  covenants  were  not  larger  than 
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necessary  for  his  protection  against  an  unjust  use  to  the  in- 
jury of  complainant's  retained  business.  Unless  he  could  do 
this,  he  could  not  ask  equitable  relief  under  such  covenants. 
This  the  bill  does  not  do,  unless  the  court  is  to  be  content  with 
general  averments  that  the  competition  methods  called  de- 
risively the  "  cut  rate  "  or  "  cut  price  "  system  had  "  demor- 
alized," "  confused,"  "  troubled,"  and  "  damaged  "  the  com- 
plainant's business.  So,  also,  it  is  averred  that  the  "  system  " 
had  and  will  accomplish  the  suppression  of  the  competition 
plan  "  and  greatly  benefit  your  orator  in  his  business  by  in- 
creasing the  sales  of  and  demand  for  his  remedies."  Doubt- 
less the  "  system  "  rigidly  enforced  will  put  an  end  to  the 
"demoralization,"  the  "trouble,"  and  "confusion"  incident 
to  competition.  But  such  an  averment  as  this  can  be  of  no 
legal  consequence,  for  it  is  no  more  than  to  say  that  a  non- 
competitive system  of  conducting  trade  and  traffic  in  the 
line  of  articles  made  by  complainant  is  of  more  advantage 
than  the  ordinary  competitive  system.  That  the  suppression 
of  even  unreasonable  competition  will  sanctify  an  agreement 
or  combination  to  restrain  trade  will  not  be  claimed.  The 
whole  economic  system  which  has  made  our  civilization  is 
founded  upon  the  theory  that  competition  is  desirable,  and 
the  common-law  rules  against  restraints  of  trade  rest  upon 
that  foundation.  A  partial  restraint  of  competition  may  be 
upheld  when  one  sells  a  business  or  other  property,  provided 
it  is  no  greater  than  necessary  to  enable  the  vendor  to  realize 
the  value  of  his  good  will  or  to  secure  to  the  buyer  the  en- 
joyment of  his  purchase,  or  to  prevent  the  use  of  the  prop- 
erty to  the  prejudice  of  the  seller.  But  here  th'3  only  compe- 
tition which  the  contracts  in  question  tend  to  suppress  is 
competition  between  those  who  buy  his  goods  to  sell  again. 
How  the  suppression  of  competition  between  his  vendees  and 
subvendees  is  to  secure  to  him  the  enjoyment  of  the  legiti- 
mate fruits  of  his  contracts  of  sale,  to  which  the  restrictive 
covenants  are  supposed  to  be  ancillary,  or  to  protect  him 
against  an  unjust  competition,  is  not  clear,  and  the  bill  states 
no  facts  from  which  we  can  determine  whether  these  cove- 
nants are  necessary  and  reasonable.  The  general  averment 
that  under  the  "  cut  rate  "  plan  of  doing  business,  demorali- 


Digitized  by 


Google 


260  153  FEDERAL  REPORTER,  45. 

Opinion  of  the  CJourt 

zation  and  damage  resulted,  while  under  the  "  contract  sys- 
tem "  enlarged  sales  and  increased  emoluments  have  and  will 
follow,  does  not  answer  the  question  as  to  why  such  covenants 
are  necessary  to  protect  complainant  against  con-  [45J  se- 
quences which  may  fairly  require  protection.  Looking  to 
the  averments  of  the  bill  as  a  whole  and  to  the  scheme  of 
business  as  disclosed  by  the  contracts  themselves,  we  cannot 
escape  the  conclusion  that  the  covenants  restricting  sales  and 
resales  have  as  their  prime  object  the  suppression  of  compe- 
tition between  those  w^ho  buy  to  sell  again.  Any  benefit  to 
the  retained  business  to  result  from  them  is  manifestly  but 
an  incident  vJ  the  main  purpose,  which  is  to  benefit  his 
vendees  and  subvendees  by  breaking  down  their  competition 
with  each  other.  Bestraints  which  might  be  upheld  if  ancil- 
lary to  some  principal  contract  cannot  be  enforced  if,  when 
unmasked,  they  appear  to  be  the  main  purpose  of  the  con- 
tract and  not  subordinate.  The  covenants  in  the  contracts 
signed  by  the  retailers  are  not  even  collateral  to  any  sales  by 
the  complainant,  but  to  sales  made  by  the  wholesalers.  Al- 
though they  run  to  the  complaint,  their  prime  purpose  is 
neither  the  protection  of  the  retained  business  of  the  com- 
plainant nor  of  the  wholesaler,  but  only  to  prevent  competi- 
tion between  retailers.  Covenants  protecting  the  seller  of 
property  against  the  competition  of  the  buyer,  by  its  use 
against  the  business  retained  by  the  seller,  which  are  upheld 
if  not  w'ider  than  necessary  for  that  purpose,  have  been  cove- 
nants where  the  main  purpose  has  been  to  protect  the  seller 
himself  against  competition  directed  against  his  retained 
business.  No  instance  has  been  called  to  our  attention  where 
the  main  purpose  and  principle,  if  not  only  result,  is  to  pro- 
tect buyers  against  the  competition  of  eju-h  other.  If  such 
a  principle  shall  find  lodgment  in  the  law,  it  must  be  upon 
economic  reasons  which  are  in  conflict  with  those  which  now 
prevail.  The  single  direct  effect  of  the  "  system  of  con- 
tracts "  is  to  limit  and  restrain  the  right  of  each  wholesaler 
and  each  retailer  to  transact  business  in  the  ordinary  way. 
Each  obtains  a  price  enhanced  by  the  "  system  "  over  the 
"  cut  rate  "  or  ''  cut  price  "  method  which  had  before  pre- 
vailed, and  which  it  was  the  object  of  the  new  plan  to  abolish. 
It  may  be  that  sales  went  on  as  before ;  but  at  a  higher  price 
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to  the  consumer  than  would  otherwise  have  been  paid.  In 
Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211,  244,  20 
Sup.  Ct.  96,  44  L.  Ed.  136,  it  was  said: 

"  We  have  no  doubt  that  where  the  direct  and  immediate  effect  of 
a  contract  or  combination  among  particular  dealers  in  a  commodity 
is  to  destroy  competition  between  them  and  others,  so  that  the  parties 
to  the  contract  or  combination  may  obtain  increased  prices  for  them- 
selTes,  such  contract  or  combination  amounts  to  a  restraint  of  trade 
in  the  commodity,  even  though  contracts  to  buy  such  commodity  at 
the  enhanced  price  are  continually  being  made.  Total  suppression  of 
the  trade  in  the  commodity  is  not  necessary  in  order  to  render  the 
combination  one  in  restraint  of  trade.  It  Is  the  effect  of  the  combina- 
tion in  limiting  and  restraining  the  right  of  each  of  the  members  to 
transact  business  In  the  ordinary  way,  as  well  as  its  effect  upon  the 
volume  or  extent  of  the  dealing  in  the  commodity,  that  Is  regarded." 

It  is  no  answer  to  such  restrictive  covenants  that  after  all 
they  only  prevent  injurious  competition  between  such  dealers 
and  only  result  in  maintenance  of  reasonable  prices.  These 
are  not  the  tests  by  which  the  validity  of  such  agreements 
are  determined.  In  People  v.  Sheldon,  139  N.  Y.  251,  264, 
34  N.  E.  785,  789,  23  L.  R.  A.  221,  36  Am.  St  Rep.  690,  it  was 
said: 

[461  **I'  agreements  and  combinatlous  to  prevent  competition  are 
or  may  l>e  hurtful  to  trnde,  the  only  sure  remedy  is  to  prohibit  all 
agreements  of  that  character.  If  the  validity  of  such  an  agreement 
was  made  to  depend  upon  an  actual  proof  of  public  prejudice  or 
injury,  it  would  be  very  difficult  in  any  case  to  establish  the  invalidity 
although  the  moral  evidence  might  be  very  convincing." 

This  principle  was  very  strongly  approved  by  this  court 
in  the  Addyston  Pipe  Case,  so  frequently  referred  to,  and 
many  other  cases  cited  in  its  support.  It  has  been  suggested 
that  we  should  have  regard  to  new  commercial  conditions 
and  a  tendency  toward  a  relaxation  of  old  common-law  prin- 
ciples which  tend  to  prevent  development  on  modem  lines. 
This  is  an  argument  better  addressed  to  legislative  bodies 
than  to  the  courts.  Neither  is  it  wise  for  the  courts  to  coun- 
tenance the  introduction  of  artificial  distinctions  dependent 
upon  the  variant  economic  views  of  individual  judges.  Dis- 
tinctions which  are  specious  or  analogies  which  are  but 
apparent  will  but  afford  opportunities  to  whittle  away  broad 
economic  principles  lying  at  the  bottom  of  our  public  policy, 
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principles  which  have  long  received  the  sanction  of  states- 
men and  the  approving  recognition  of  a  long  line  of  jurists. 
A  like  argument  is  expected  whenever  some  new  method  of 
circumventing  freedom  of  commerce  comes  under  the  tests 
of  the  law.  It  was  made  and  answered  by  Judge  Taft  in 
the  Addyston  Pipe  Case  with  a  strength  to  which  we  can  add 
nothing. 

Our  conclusion  is  that  complainant's  system  of  contracts  is 
not  enforceable.    The  injunction  must  be  discharged. 

The  case  will  be  remanded,  with  directions  to  proceed  as 
may  be  consistent  with  this  opinion. 


[943]  AMERICAN  BANANA  CO.  v.  UNITED  FRUIT 

CO.* 

(Circuit  CJourt,   S.  D.  New   York.     January  28,  1907.) 

[153  Fed.  Rep.  943.] 

Discovery — Production  of  Books  and  Writings — Federal  Statute.— 
In  a  proper  case  a  party  may  be  required  to  produce  books  ami 
writings  under  Rev.  St.  §  724  [U.  S.  Comp.  St.  1901,  p.  583],  in 
advance  of  trial,^  but  such  a  direction  should  only  be  made  when 
the  situation  is  clearly  such  that  in  no  other  way  can  the  ends  of 
Justice  be  properly  subserved. o 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  16,  Discovery, 
§  107.] 

Evidence — Requiring  Production  of  Documents — Corporations. — 
An  action  to  recover  treble  damages  under  the  Sherman  anti-trust 
act  (Act  July  2,  1890,  c.  647,  §  7,  2C  Stat.  210  [U.  S.  Comp.  St  1901. 
p.  3202]),  is  penal  in  character,  but  such  fact  does  not  preclude 
the  court  from  requiring  the  defendant,  when  a  corporation,  to 
produce  books  or  writings  under  Rev.  St.  §  724  [U.  S.  Comp.  St. 
1901,  p.  583]. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence, 
§§  1540-1558.] 

«For  other  opinions  in  this  case  see  160  Fed.  Rep.,  184,  post,  page 
372;  166  Fed.  Rep.,  261,  post,  page  563;  213  U.  S.,  347,  post,  page  648. 
*  See  contra ;  Carpenter  v.  Winn,  221,  U.  S.,  533. 
«  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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At  Law,  Motion  under  section  724,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St  1901,  p.  583],  to  require  the  production  before 
trial  and  deposit  with  the  clerk  for  defendant's  inspection 
of  a  great  number  of  books  and  papers  the  property  of  de- 
fendant now  in  its  custody  and  concerned  with"  details  of  its 
business.  The  action  is  for  treble  damages  under  the  Sher- 
man anti-trust  act. 

Everett  P.  Wheeler^  for  the  motion. 

Henry  W.  Taft^  opposed. 

Lacombe,  Circuit  Judge. 

Originally  it  was  held  that  the  provisions  of  section  724, 
Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  58;.],  were  directed  solely 
to  securing  the  production  of  the  books  and  writings  upon 
the  trial  of  the  issues.  Later  authorities  hold  that  in  a 
proper  case  production  in  advance  of  trial  may  be  required. 
Bloede  Co.  v.  Bancroft  Go.  (C.  C.)  98  Fed.  175;  Gray  v. 
Schneidei-  (C.  C.)  119  Fed.  474.  Such  a  direction,  however, 
should  only  be  made  when  the  situation  is  clearly  such  that 
in  no  other  way  could  the  ends  of  justice  be  properly  sub-, 
served.  The  "  trial "  of  an  action  at  common  law  is  to  be 
had  before  a  court  and  jury  and  questions  as  to  the  admissi- 
bility or  inadmissibility  of  individual  items  of  evidence  can 
be  ruled  on  intelligently  and  fairly  only  by  the  judge  who 
is  presiding  at  the  trial  and  is  fully  informed  as  to  all  the 
circumstances  which  prior  evidence  has  disclosed.  It  puts 
an  unreasonable  burden  upon  a  court,  already  fully  occupied, 
to  sit  in  advance  of  the  trial  to  oversee  the  clerk  with  whom 
papers  are  deposited  and  to  be  called  upon  summarily  and 
at  intervals  to  determine  whether  some  particular  letter  or 
telegram  is  one  which  a  plaintiff  might  fairly  inspect,  or  is 
concerned  with  matters  which  are  none  of  plaintiff's  busi- 
ness. Sometimes  no  other  course  can  be  followed,  but  such  is 
not  the  case  here.  The  averments  of  the  complaint,  the  state- 
ments in  the  aflSdavits,  and  the  specifications  in  the  notice  of 
motion  all  show  that  the  plaintiff  is  supplied  with  informa- 
tion amply  sufficient  to  enable  it  to  go  to  trial  and  under- 
take to  make  out  its  cause  of  action  by  there  and  then  calling 
for  such  writings  as  it  needs,  provided  that  their  [944]  pres- 
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ence  on  the  trial  is  secured  by  order  made  under  this  sec- 
tion. The  section  does  not  contemplate  that  plaintiff  shall 
sit  down  at  leisure  in  the  absence  alike  of  court  and  jury, 
and  during  days  or  weeks  prepare  and  practically  put  in  its 
side  of  the  controversy,  leaving  defendant  to  meet  the  case 
thus  made  in  the  hurry  of  the  trial. 

As  to  the  constitutional  question.  It  seems  entirely  clear 
that  this  is  a  penal  action.  It  is  instituted  by  a  person  who 
claims  to  have  been  injured  by  the  unlawful  acts  of  defend- 
ant to  recover,  not  only  the  damages  which  will  compensate 
him  for  any  loss  he  has  sustained,  but  also  a  penalty  of  twice 
as  much  again,  which  represents  no  damages,  but  only  a  fine 
imposed  for  bad  conduct.  But,  as  was  intimated  in  U,  S.  v. 
Am.  Tob.  Co.  (C.  C.)  146  Fed.  557,  the  decision  in  Hale  v. 
Henkel,  201  U.  S.  43,  26  Sup.  Ct.  370,  50  L.  Ed.  652,  has 
modified  the  rule  heretofore  applied  when  the  books  and 
papers  sought  to  be  dragged  to  light  by  the  power  of  the 
state  are  the  property  of  a  corporation.  It  was  held  in  that 
case  that  neither  the  provisions  of  the  fourth  amendment  to 
the  Constitution  nor  the  principles  enunciated  in  the  case  of 
an  mdividual  in  the  Boyd  Case,  116  U.  S.  616,  6  Sup.  Ct. 
524,  29  L.  Ed.  746,  consitute  any  protection  to  a  corporation 
which  is  charged  with  abuse  of  its  franchise.  It  would  seem 
to  make  little  difference  whether  the  books  and  papers  are 
called  for  under  a  subpoena  duces  tecum  or  under  section  724 ; 
whether  the  charge  is  presented  in  an  action  brought  by  the 
state  of  its  own  motion,  by  the  state  on  the  relation  of  some 
one,  or  by  a  private  person  to  whom  the  state  has  promised 
the  fine  it  has  prescribed  as  punishment  of  the  offense  in  the 
event  that  such  person  shall  succeed  in  proving  the  commis- 
sion of  that  offense. 

The  motion  is  granted  to  the  extent  of  requiring  the  de- 
fendant to  got  together  all  the  books  and  papers  enumerated 
with  sufficient  definiteness,  and  -have  them  present  at  the 
trial.  Defendant  need  be  under  no  apprehension  by  reason 
of  failure  to  produce  any  books  and  papers  called  for  which 
do  not  exist.  Proof  that  they  did  not  exist,  when  notice  of 
motion  was  served,  will  be  sufficient  compliance  with  the 
order.  But  it  should  comply  with  the  terms  of  the  order 
frankly  and  fully.    It  should  have  in  court  all  the  documents 
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fairly  within  the  enumeration  and  which  would  enable  plain- 
tiff to  show  defendant's  past  conduct  touching  the  matters 
complained  of.  It  will  be  no  sufficient  response  to  the  order 
to  state  upon  the  trial  that  some  contract,  letter,  or  what 
not,  manifestly  material,  is  not  at  hand,  but  in  Venezuela  or 
elsewhere. 


[268]    UNITED    STATES   v.   TERMINAL   R.    ASS'N 

ET  AL.« 

(arcolt  CJourt.  E.  D.  Missouri,  B.  D.    June  U,  1907.) 

[154  Fed.  Rep.,  268.] 

Witnesses — Subfcena  Duces  Tecum — Sufficiency  of  Application. — 
A  petition  for  a  subpcena  duces  tecum  is  sufficiently  definite  with 
respect  to  the  books  or  documents  required,  where  the  description 
is  specific  enough  to  enable  the  witness  to  produce  them  without 
uncertainty.* 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses, 
§  22.1 

Same. — To  entitle  a  party  to  a  subpoena  duces  tecum  requiring  a  wit- 
ness not  a  party  to  the  action  to  produce  books  and  documents  in 
his  possession,  it  is  not  sufficient  to  allege  merely  that  the  docu- 
ments are  material  and  relevant  to  the  issues  in  the  case;  but  the 
£acts  that  will  enable  the  court  to  determine  that  they  are  prima 
facie  material  and  relevant  must  be  set  out. 

In  Equity.    On  motion  to  quash  subpoena  duces  tecum. 
See  148  Fed.  486. 

This  is  an  action  under  the  Sherman  Anti-Trust  Act  to  enjoin  the 
defendants  from  continuing  in  an  unlawful  combination  to  fix  pas- 
senger rates,  etc.  Upon  an  ex  parte  application  of  the  complainant 
the  court  directed  the  issuance  of  a  subpoena  duces  tecum  directed  to 
J.  B.  Hannegan,  who  is  not  a  party  to  the  action,  to  appear  before 
the  special  master  to  whom  the  cause  had  been  referred  and  produce 
there  certain  books  and  documents  described  in  the  petition  for  the 
sobpcena,  to  be  used  as  testimony.  The  witness,  having  been  duly 
served  with  the  subpcena,  now  comes  into  court  and  moves  the  court 
to  quash  the  subpoena  as  having  been  improvidently  issued.  Accom- 
panying the  petition  is  an  affidavit  of  the  witness,  admitting  that  he 
has  In  his  possession  the  records  and  documents  called  for  by  the 

•For  prior  opinion  (148  Fed.  Rep.  480)  see  ante,  page  34. 
*  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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subpoena,  but  denying  that  said  records,  papers,  and  letters  "  relate  to 
passenger  rates  and  the  fixing  thereof  by  the  agents  and  representa- 
tives of  the  defendants  in  the  cause,  and  to  meetings  held  to  fix  and 
maintain  uniform  rates  by  the  defendants.'*  The  motion  to  quash 
alleges  as  grounds,  first,  that  the  description  of  the  documents  is  too 
general ;  and,  second,  that  the  petition  merely  states  that  the  evidence 
is  material  and  relevant  to  the  issues  involved  in  the  cause,  but  fails 
to  state  specifically  any  of  the  facts  which  will  show  that  they  are 
either  material  or  relevant.  The  original  petition  for  the  subpoena 
merely  states  that  the  books  and  documents  called  for  are  material 
and  relevant  evidence  in  the  cause,  but  does  not  state  any  of  the  facts 
to  show  that  they  are  either  relevant  or  material. 

John  F.  Lee  and  Robert  cfe  Robert^  for  the  motion. 
H.  W.  Blodgett,  U.  S.  Atty.,  Chester  H.  Grum,  and  E.  C. 
Growe^  opposed. 

Trieber,  District  Judge  (after  stating  the  facts). 

The  description  of  the  documents  and  books  called  for  is 
specific  enough  to  enable  the  witness  to  produce  them  with- 
out any  inconvenience.  It  is  not  so  general  as  to  warrant  the 
inference  that  they  are  wanted  merely  for  a  [269]  "fishing 
examination."  For  this  reason  that  ground  of  the  motion  to 
quash  cannot  be  sustained. 

The  important  question  to  be  determined  is  whether,  on 
an  application  for  a  subpoena  duces  tecum,  it  is  sufficient  for 
the  mover  to  allege  merely  "  that  the  documents  desired  are 
material  and  relevant  to  the  issue  in  that  cause,"  as  alleged 
in  the  petition,  or  whether  the  facts  should  be  set  out  suffi- 
ciently full  in  order  to  enable  the  court  to  determine  whether 
the  documents  to  be  produced  are  in  fact  at  least  prima  facie 
material  and  relevant  to  the  issues  of  the  cause.  As  a  gen- 
eral rule,  conclusions  of  law  are  not  sufficient  in  any  plead- 
ing. The  pleader  must  state  the  facts,  and  it  is  for  the  court 
to  determine,  from  a  consideration  of  them,  whether  they 
are  sufficient  in  law  to  entitle  the  party  to  the  relief  sought. 
Does  that  rule  apply  to  a  petition  for  a  subpoena  duces 
tecum  ?  It  is  important  to  remember  that  the  documents  are 
not  sought  from  one  of  the  parties  to  the  action,  nor  for  the 
purpose  of  discovery,  but  as  evidence  in  the  possession  of 
the  witness  who  is  not  a  party  to  this  action. 
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In  Phelps  V.  Prothero^  2  De  Gex  &  Smale,  274,  290,  the 
same  question  was  before  the  court.  Vice  Chancellor  Bmicej 
before  whom  the  matter  came,  in  denying  the  motion,  said : 

"The  deeds  are  not  sougtit  for  the  purpose  of  discovery.  •  •  • 
As  to  the  other  documents,  it  may  as  a  general  rule  be  troe  that, 
when  a  witness  is  required  to  produce  documents  In  his  custody,  be 
ought  to  produce  them  simply  and  leave  to  the  court  adjudicating 
between  the  parties  to  decide  whether  they  are  evidence;  but  my  Im- 
pression is  that  on  a  motion  of  this  kind  the  court  is  bound  to  exercise 
a  discretion  not  to  order  a  document  to  be  produced  unless  some 
reason  is  shown  rendering  it  probable  that  it  will  be  evidence  between 
the  parties  in  the  cause.  Now,  as  to  the  documents  in  question,  I 
do  not  see  any  ground  for  supposing  that  they  would  be  evidence 
between  the  parties  upon  the  record,  and  I  do  not  think  that  the 
court  ought  to  compel  the  private  documents  of  a  third  person  to  be 
produced,  without  some  probability,  to  say  the  least,  of  their  being 
useful  for  some  purpose  between  the  parties.  Upon  this  ground, 
without  entering  into  the  other  objections,  and  without  giving  any 
opinion  upon  them,  I  think  that  the  court  ought  not  to  interfere.*' 

In  Hale  v.  Henkel,  201  U.  S.  43,  77,  26  Sup.  Ct.  370,  380 
(50  L.  Ed.  652),  the  court,  in  speaking  of  a  general  order  to 
produce  books  under  a  subpcena  duces  tecum,  say : 

**  Doubtless  many,  if  not  all,  of  these  documents  may  ultimately  be 
required ;  but  some  necessity  should  be  shown,  either  from  an  exam* 
ination  of  the  witnesses  orally  or  from  the  known  transactions  of 
these  companies  with  the  other  companies  implicated,  or  some  evi- 
dence of  their  materiality  produced,  to  justify  an  order  for  the  pro- 
duction of  such  a  mass  of  papers.  A  general  subpcena  of  this  descrip- 
tion is  equally  as  indefensible  as  a  search  warrant  would  be,  if 
couched  in  the  same  terms" — citing  Ex  parte  Brown,  72  Mo.  83,  37 
Am.  Kep.  426;  Shaftsbury  v.  Arrotcsmith,  4  Ves.  66;  Lee  v.  Angus, 
L.  R.  2  Bq.  59. 

In  Ex  parte  Peck,  3  Blatchf.  113,  Fed.  Cas.  No.  10,885, 
there  was  a  motion  for  an  attachment  for  an  alleged  con- 
tempt, the  witness  refusing  to  obey  a  subpoena  duces  tecum, 
and  it  was  held  that,  before  he  could  be  held  guilty  of  a 
contempt : 

"It  must  also  be  shown  that  the  witness  was  caUed  to  testify  to 
facts  material  and  relevant  to  the  issue  in  the  cause.  The  court  will 
interfere  in  this  summary  way  only  to  aid  the  plain  demands  of  jus- 
tice, and  wUl  not  [270]  attach  a  witness  for  neglecting  to  testify 
withoat  evidence  that  his  testimony  is  pertinent  to  the  case  and  such 
as  the  party  is  entitled  by  law  to  demand." 
10870*— S.  Doc.  Ill,  62-1.  vol  3 18 
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In  Re  Judson^  8  Blatchf.  116,  Fed.  CftS.  No.  7,568,  the  same 
learned  judge  said : 

*'  I  see  no  rebsofi  why  afiy  more  stringcsit  obligation  flhouM  be  Im- 
posed upon  a  witness  in  these  outside  examinations  than  Is  enforced 
in  court.  "Before  the  court  will  adjudge  a  witness  to  be  in  contempt, 
or  commit  him  therefor,  it  will  require  more  than  proof  that  he  de- 
clines to  respond  to  a  question.  It  will  inquire  whether  the  question  is 
relevant  and  material  to  the  case  or  hearing,  and  also  whether  the 
witness  is  legally  exempt  from  answering  it" 

In  UnUed  States  v.  TUden,  10  Ben.  566,  Fed.  Caa  Na  16, 
622,  it  was  held : 

*'  I  have  *  *  *  reached  the  conclusion  that,  onder  the  law,  it  I0 
compet^it  for  the  court  to  issue  a  subpoena  duces  tecum  to  compel  the 
production  upon  the  examination  of  hooks  and  papers  which  would  be 
competent  evidence  in  the  cause.-* 

It  will  be  noticed  that  the  court  did  not  hold  that  it  had 
the  power,  by  a  subpoena  duces  tecum,  to  call  for  the  produc- 
tion of  any  papers,  but  only  those  "  which  would  be  com- 
petent evidence  in  the  case."  It  follows  necessarily,  from 
this  limitation  of  the  court's  power,  that  a  subpoena  duces 
tecum  should  not  issue  as  of  course,  but  only  under  some 
restrictions,  such  as  a  prior  investigation  into  flie  materiality 
of  the  evidence  called  for. 

In  Bischoffsheim  v.  Browny  (C.  C.)  29  Fed.  341,  it  was 
held  that : 

"  The  books,  papers,  and  documents  asked  to  be  produced  not  betng 
shown  to  be  material  or  relevant,  the  motion  for  a  subpoena  duces 
tecum  must  be  denied." 

In  United  States  v.  Hunter  (D.  C.)  15  Fed.  712,  there  was 
a  motion,  as  in  this  case,  to  quash  a  subpoena  duces  tecum 
which  had  been  issued  on  an  ex  parte  petition  and  served  on 
a  telegraph  operator,  commanding  him  to  produce  certain 
telegrams  in  his  possession.  The  court,  after  stating  what 
allegations  are  necessary  in  the  application  for  the  subpoena, 
gives  the  reason  therefor  as  follows : 

"  In  order  that  the  court  or  judge  ordering  the  subpoena  may  have 
some  means  of  judging  the  relevancy  of  the  testimony  sought." 

In  Dancel  v.  Ooodyear  Shoe  Machinery  Co.  (C.  0.)  198 
Fed.  753,  760,  an  application  for  a  subpoena  duces  tecum 
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under  section  863,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  661], 
was  denied  because  it  did  not  appear  prima  facie  from  the 
allegations  in  the  petition  that  the  documents  called  for  were 
"  material  and  necessary  ",  although  in  the  petition  it  was 
stated  that  they  were  material  and  necessary.  Judge  Colt, 
who  delivered  the  opinion  in  that  case,  after  a  very  ex- 
haustive review  of  the  authorities  on  the  subject,  said : 

"A  party  undoubtedly  has  the  right  to  invoke  the  process  of  the 
court  to  compel  the  attendance  of  witnesses  and  the  production  of 
sodi  papers  as  are  material  to  his  case;  hut  neither  the  rl^t  of  a 
party  nor  the  power  of  the  coort  extends  beyond  this.  A  party  has  no 
right,  and  the  court  has  no  power,  to  compel  the  production,  either  in 
court  or  before  a  magistrate,  of  the  private  papers  of  a  witness  which 
are  not  relevant  and  material  to  the  case.  Any  practice  which  sanc- 
tions such  a  proceeding  is  unwarranted  and  [271]  an  Infringement 
upon  a  fundamental  personal  right  guarantied  by  the  federal  Consti' 
tution.  The  courts  have  always  recognized  this  protection  to  the 
individual  secured  by  our  organic  law.  Such  recognition  Is  seen  in 
the  distinction  which  is  made  between  a  subixena  ad  testificandum 
and  a  subixsna  duces  tecum.  The  former  is  a  process  of  right,  while 
the  latter  is  addressed  to  the  discretion  of  the  court.  The  discretion 
here  does  not  mean  that  the  court  has  power  to  refuse  the  compulsive 
production  of  a  pai>er  which  is  material  evideuce  in  the  case,  but  that 
before  compelling  its  production  by  a  subpoena  duces  tecum  it  wUl 
sufficiently  inquire  into  the  matter  to  determine  if  the  evidence  appears 
to  l>e  material,  and,  if  not  satisfied  on  this  point,  It  will  decline  to 
Issue  the  writ" 

In  Crocker-Wheeler  Co.  v.  Bullock  (C.  C.)  134  Fed.  241,  a 
similar  question  was  before  the  court,  and  it  was  there  held 
that  the  facts  sought  to  be  proven  by  the  books  sought  to  have 
produced  by  the  subpoena  were  not  relevant  or  material  to 
the  issues  in  the  cause,  and  that  for  this  reason  the  witness 
had  a  legal  right  to  withhold  them. 

The  only  cases  cited  to  the  court  by  the  learned  counsel  for 
the  complainant  as  opposed  to  these  views  and  sustaining  the 
contention  of  complainant  that  a  mere  allegation  in  the  peti- 
tion for  the  subpoena  that  'Hhe  said  books  and  papers  are 
material  and  necessary  evidence  in  said  cause"  is  sufficient, 
are  United  States  v.  Bahcock^  3  Dill.  566,  Fed.  Cas.  No. 
14,484,  and  an  opinion  by  Judge  Finkelnburg  in  this  case 
(0.  C.)    148  F.  486.    As  Judge  Finkelnburg  practically 
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adopts  Judge  Dillon's  views  as  expressed  in  the  Babcock 
Case^  it  is  only  necessary  to  refer  to  that  opinion,  which  was 
an  oral  opinion  delivered  by  Judge  Dillon,  concurred  in  by 
Judge  Treat.  The  great  learning  of  that  eminent  jurist 
entitles  his  opinions  to  the  very  highest  consideration,  but 
they  are  not  of  binding  authority.  It  will  be  noticed  that 
Judge  Dillon  cites  no  authorities  to  sustain  his  conclusion, 
and  in  view  of  the  fact  that  the  decision  was  made  in  the 
midst  of  an  important  trial  before  a  jury,  and  delivered 
orally,  the  learned  judge  probably  failed  to  give  it  that  care- 
ful consideration  which  he  usually  gave  to  his  opinions.  In 
fact,  it  seems  this  matter  was  not  insisted  on  by  coimsel,  for 
the  learned  judge  says: 

"  But  Mr.  Shepley  suggested  in  argument  that  there  was  no  suflS- 
cient  showing  that  these  papers  were  material,  but  we  understood  him 
finally  not  to  insist  on  that  point" 

In  Ex  parte  Brown^  72  Mo.  83,  96,  37  Am.  Rep.  426,  a  very 
carefully  considered  case  on  that  subject,  the  court  expressly 
declined  to  follow  that  case,  saying : 

"  The  case  of  Bahcock  v.  United  States,  3  Dill.  567,  Fed.  Cas.  No. 
14,484,  relied  upon  as  an  authority  as  to  the  sufficiency  of  the  identi- 
fication of  the  telegrams,  supports  the  view  it  is  cited  to  sustain ;  but, 
with  the  highest  respect  for  the  learning  and  ability  of  the  Judges  who 
granted  the  order  for  the  subpcena  in  that  case,  we  cannot  agree  with 
them.  Their  opinion,  delivered  by  Judge  Dillon,  Is  totally  at  variance 
with  our  convictions  on  the  subject." 

This  decision  of  the  Supreme  Court  of  Missouri  was  cited 
with  approbation  and  followed  by  the  Supreme  Court  of  the 
United  States  in  Hale  v.  Henkel^  supra,  thus  practically 
adopting  the  refusal  of  that  court  to  follow  the  views  of 
Judge  Dillon  in  United  States  v.  Bahcock, 

Section  869,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  665],  al- 
though [272]  applicable  only  to  depositions  taken  under  a 
dedimus  potestatum,  provides  for  authority  to  issue  a  sub- 
pcena duces  tecum  upon  "  such  judge  being  satisfied  by  the 
affidavit  of  the  person  applying,  or  otherwise,  that  there  is 
reason  to  believe  that  such  paper,  writing,  written  instru- 
ment, book  or  other  document  is  in  the  possession  or  power 
of  the  witness  and  that  the  same,  if  produced,  would  be 
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competent  and  material  evidence  for  the  party  applying 
therefor  " — thus  showing  that  Congress,  in  legislating  upon 
this  subject,  has  carefully  restricted  the  power  of  the  courts 
to  cases  in  which  the  evidence  is  relevant  and  materiaL 

The  allegation  of  coimsel  in  the  petition  that  the  evidence 
is  material  or  relevant  is  but  a  conclusion  of  law.  It  is  for 
the  court  to  determine  from  the  facts  set  out  in  the  petition, 
or  perhaps  other  proofs,  whether  the  documents,  when  pro- 
duced, will  be  relevant  and  material.  In  my  opinion,  in 
order  to  entitle  a  party  to  a  subpoena  duces  tecum  requiring 
a  witness  not  a  party  to  the  action  to  produce  books  and 
documents  in  his  possession,  it  is  not  sufficient  to  allege 
merely  that  the  documents  required  are  material  or  relevant 
to  the  issues;  but  the  facts  which  will  show  the  court  that 
they  are  relevant  and  material  must  be  set  out,  in  order  to 
enable  the  court  to  determine  that  fact. 

Seeking  the  production  of  papers  and  documents  for  the 
purpose  of  finding  out  whether  or  not  they  contain  informa- 
tion valuable  to  the  party  demanding  them  has  been  aptly 
denominated  a  ''fishing  examination,"  and  is  always  re- 
garded as  oppressive,  and  as  such  denied.  2  Elliott  on  Evi- 
dence, §  1410;  United  States  v.  TUden^  supra.  At  the  same 
time,  the  court,  in  passing  on  the  question  of  materiality  or 
relevancy,  will  not  be  governed  by  the  strict  rules  of  evi- 
dence governing  the  admissibility  of  evidence  on  final  hear- 
ing. That  will  be  left  for  determination  at  the  hearing.  It 
is  sufficient  if  the  facts  set  out  in  the  petition  or  the  proofs 
adduced  show  a  prima  facie  case,  or  sufficient  to  enable  the 
court  to  say  that  there  is  reasonable  cause  to  believe  that  such 
evidence  is  relevant  or  material ;  or,  as  stated  by  Judge  Colt 
in  Dancel  v.  Goodyear  Shoe  Machinery  Co.^  supra : 

"The  court  wiU  not  finally  determine  the  question  of  materiality 
cm  snch  application,  but  it  must  be  reasonably  satisfied  that  the  evi- 
dence is  relevant  and  material." 

From  the  allegations  in  the  petition  for  the  subpoena  duces 
tecum,  the  court  is  unable  to  determine  whether  such  is  the 
fact,  and  for  this  reason  the  order  for  the  subpcena  was 
improvidently  granted,  and  the  motion  to  quash  is  sustained, 
without  prejudice  to  the  filing  of  another  petition. 


Digitized  by 


Google 


272  154  FEDERAL  BEPOBTEB^  359. 

S^abus. 

[368]  RUBBER  TIRE  WHEEL  CO.  v.  MILWAUKEE 
RUBBER  WORKS  CO. 

(Circuit  Ck)urt  of  Appeals,  Seventh  Circuit    April  16, 1907.) 

[154  Fed.  Rep.,  35a] 

Patents — Scope  of  Monopoly  Granted — Effect  of  State  Staitjtes. — 
A  state  statute  cauDot  interfere  with  tlie  monopoly  granted  to  a 
patentee  and  his  assignees  under  the  federal  laws.^" 

Same — Policy  of  Patent  Laws. — The  public  policy  declared  by  the 
patent  laws  is  that  it  is  for  the  benefit  of  the  public  to  stimulate 
invention  and  that  inventors  shall  publish  their  inventions,  and  to 
that  end,  and  in  consideration  of  such  publication,  to  become  eCTective 
at  the  end  of  17  years,  they  insure  to  a  patentee  in  the  meantime 
absolute  protection  in  the  right  to  exclude  every  one  else  from  mak' 
ing,  using,  or  vending  the  thing  patented  without  his  consent 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.38,  Patents,  51.] 

S^ME — Licenses — Legality  of  Conditions. — Use  of  a  patented  inven- 
tion cannot  be  had  except  on  the  inventor's  terms,  and  the  require- 
ment that  a  licensee  Join  other  licensees  in  a  combination  or  pool 
to  control  the  prices  and  output  of  an  innocuous  patented  article  is 
not  in  violation  of  the  Sherman  anti-trust  act  of  July  2.  1890  (26 
Stat  209,  c.  647,  §  1  [U.  S.  Comp.  St.  1901,  p.  3200]).  Patented 
articles,  unless  and  until  they  are  released  by  the  owner  of  the 
patent  from  the  dominion  of  his  monopoly,  are  not  articles  of  trade 
or  commerce  among  the  several  states  within  the  meaning  of  such 
act.  because  they  are  not  articles  in  which  the  people  are  entitled  to 
freedom  of  trade. 

Same — Decree  Adjudging  Invalidity — Scope  and  Effect. — A  suit  for 
infringement  of  a  patent  is  not  a  proceeding  in  rem,  and  a  decree  of 
a  Circuit  Court  of  Appeals  in  such  a  suit  adjudging  a  patent  void  is 
binding  only  on  the  parties,  and  does  not  affect  the  validity  of  a 
license  contract  subsequently  made  between  the  owner  of  the  pat^it 
and  others,  which  is  enforceable  as  fully  and  to  the  same  extent  in 
the  circuit  in  which  such  decree  was  rendered  as  elsewhere  In  the 
United  States. 

[859]  Samb — ^License  Contbaots — Legality. — A  system  of  contracts 
between  the  owner  of  a  patent  for  rubber-tired  wheels  and  Its 
licensees,  fixing  uniform  prices  and  the  percentage  of  the  whole 
output  which  should  be  made  and  sold  by  each  licensee,  and  pro- 
viding that  the  business  of  all  should  be  supervised  by  commis- 
sioners appointed  by  the  licensor,  is  not  rendered  invalid  by  a 
provision  toft  the  accumnlation  of  a  fund  by  such  commissioners 

•  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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witb  power  to  use  tUe  samo  witb  t^e  coaaost  of  a  zpajorlty  In  the 
purctiaAe  of  tires  from  any  or  all  of  tlie  licensees  and  to  aell  tbe 
same  to  the  trade  at  such  prices  as  they  should  deem  for  the  best 
interest  of  all ;  it  being  within  the  right  of  the  owner  of  the  patent, 
elth^  its^f  or  throng  its  licensees,  to  pnsh  the  sale  of  its  tires, 
and,  in  doing  so,  to  unders^l  tiie  makers  of  other  tires  or  iBfringers. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

For  opinion  below,  see  142  Fed.  531. 

A.  L.  Humes  and  Edwin  E.  Jdokson^  jr.^  for  plaintiff  in 
error. 

Charles  Quarles^  for  defendant  in  error. 

Before  Orosscup,  Baker,  and  Kohlsaat,  Circuit  Judges. 

Baker,  Circuit  Judge. 

Plaintiff  in  error  began  this  action  to  recover  royalties  on 
aocount  of  defendant's  use,  und^  a  license  system  set  forth 
in  the  complaint,  of  patent  No.  564,676,  issued  Felwuary  18, 
1896,  to  Grant,  plaintiff's  assignor,  for  an  improvemwit  in 
rubber-tired  wheels.  The  license  system  was  embodied  in 
three  papers,  Exhibits  A,  B,  and  C.  That  they  ''  were  all 
executed  at  one  and  the  same  time  and  were  intended  to 
constitute  and  did  constitute  one  agreement "  is  not  open  to 
question,  for  such  is  the  explicit  admission  in  defendant's 
answer.  The  covenants  of  defendant  must  therefore  be  taken 
as  having  been  made  in  consideration  of  plaintiff's  grant. 
The  license  system,  briefly,  was  this :  Plaintiff  authorized  18 
companies,  of  which  defendant  was  one,  to  make,  use,  and 
sell  tires  under  the  patent  for  1  year ;  each  company's  share 
of  the  trade  was  fixed  at  a  certain  proportion  of  the  whole, 
defendant's  at  2  per  cent. ;  two  qualities  of  tires  were  to  be 
made;  the  minimum  selling  price  of  the  first  quality  was 
established  at  66  cents  a  pound,  of  the  second  quality  at  55 
cmta  a  pound;  each  company  agreed  to  pay  plaintiff  monthly 
4  per  cent,  of  its  sales,  and,  if  in  any  month  its  sales  proved 
to  be  larger  than  its  proportional  i^are  of  the  total  sales  for 
thst  month,  to  pay  plaintiff  an  additional  royalty  of  20  per 
cent,  of  the  amount  over  its  quota;  plaintiff  agreed  to  em- 
ploy a  commission  of  five  persons  to  supervise  the  transae- 
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tions  of  all  the  parties,  and  to  turn  over  to  the  commission 
all  royalties  in  excess  of  2  per  cent. ;  from  the  moneys  so  put 
into  their  hands  the  commission,  after  deducting  their  ex- 
penses and  compensation  for  services  in  supervising  and 
auditing,  were  to  pay  monthly  to  any  company  that  had  sold 
less  than  its  quota  of  the  preceding  month's  total  business  a 
sum  equal  to  20  per  cent,  of  such  deficiency ;  the  commission 
then  were  to  accumulate  $50,000,  and  to  distribute  any  simis 
in  excess  monthly  among  the  companies  according  to  their 
quotas  of  the  trade,  and  at  the  expiration  of  the  arrangement 
to  distribute  all  funds  then  on  hand;  and  it  was  agreed  in 
paragraph  10  "  that  the  commission  shall  have  power  upon 
the  written  consent  of  a  [360]  majority  of  the  parties  in 
interest  hereto,  to  purchase  tires  from  any  or  all  of  the 
parties  hereto  at  the  prices  hereinbefore  provided  and  to 
dispose  of  such  tires  to  the  trade  at  such  prices  as  said  com- 
mission shall  deem  to  the  interest  of  all  the  parties  hereto, 
and  in  making  such  purchases  the  commission  is  hereby  au- 
thorized to  use  any  money  in  its  possession."  The  complaint 
proceeded  to  charge  that  defendant  under  this  arrangement 
had  made  and  sold  certain  amounts  of  the  patented  tires  on 
which  it  had  failed  and  refused  to  pay  the  stipulated  roy- 
alties. 

The  defenses  were  that  the  arrangement  was  in  violation 
of  the  Sherman  anti-trust  act  of  July  2,  1890  (26  Stat.  209, 
c.  647,  §  1  [U.  S.  Comp.  St.  1901,  p.  3200]),  and  of  section 
1791J  of  the  Wisconsin  Statutes  of  1898,  which  prohibits 
Wisconsin  corporations  (defendant  was  one)  from  entering 
into  any  arrangement  or  contract  intended  to  restrain  com- 
petition in  the  supply  or  price  of  any  commodity  constitut- 
ing a  subject  of  commerce  within  the  state.  As  reasons  why 
defendant's  promise  to  pay  was  unenforceable  in  the  face  of 
those  statutes,  the  answer  averred  that  the  letters  patent 
"  were  and  were  believed  by  all  the  parties  to  said  agree- 
ment to  be  invalid  and  void,  and  had  been  so  adjudged  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit, and  that  the  Supreme  Court  of  the  United  States  had 
refused  to  review  such  decision;  that  said  patent  was  re- 
sorted to  in  said  contracts  merely  as  a  pretext  to  enable  said 
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oontracting  parties  to  evade  the  laws;  and  that  said  con- 
tracts were  not  and  were  not  intended  to  be  license  contracts 
under  letters  patent,  but  were  intended  to  establish  and 
bring  about  the  illegal  trade  combination  herein  mentioned ; 
that  the  aforesaid  purpose  was  carried  out  by  the  said  agree- 
ment, and  by  reason  thereof  the  price  of  the  articles  of  com- 
merce mentioned  in  plaintiff's  complaint  was  raised  beyond 
the  former  price  thereof  and  beyond  the  natural  and  legiti- 
mate price  thereof;  and  that  the  amount  of  said  articles  man- 
ufactured by  the  said  parties  was,  by  reason  of  said  combina- 
tion and  monopoly,  restricted." 

A  jury  having  been  duly  waived,  the  court  heard  the  evi- 
dence, entered  findings  of  fact  and  conclusions  of  law,  and 
thereupon  rendered  judgment  for  defendant 

The  court  found  that  plaintiff  was  the  owner  of  the  pat- 
ent; that  the  patent  was  valid;  that  prior  to  the  execution  of 
the  contracts  in  suit  the  patent  had  been  sustained  by  the 
Circuit  Court  for  the  Southern  District  of  New  York,  91 
Fed.  978,  by  the  Circuit  Court  for  the  Southern  District  of 
Ohio  (unreported),  by  the  Circuit  Court  for  the  Northern 
District  of  Georgia,  116  Fed.  629,  and  by  the  Court  of  Ap- 
peals for  the  Kepublic  of  France,  and  had  been  declared  in- 
valid by  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit, 
116  Fed.  363,  63  C.  C.  A.  583,  and  the  Supreme  Court  had 
declined  to  take  the  case  on  certiorari,  187  U.  S.  641;  that 
after  the  last-named  decision  was  rendered,  and  down  to  the 
execution  of  the  contracts  in  suit,  the  manufacturers  of  tires 
disregarded  the  patent,  paid  no  royalties,  and  cut  the  prices 
of  the  respective  qualities  to  50  and  40  cents  a  poimd;  that 
all  of  the  parties  to  the  contracts  in  suit  entered  into  the 
arrangement  in  good  faith,  believing  that  the  patent  was 
valid  ^nd  that  the  adverse  decision  was  erroneous;  that  all 
of  the  manufacturers  that  had  been  infrin[361]ging,  ex- 
cept two  small  concerns,  came  into  the  pool;  that  the  pro- 
vision in  paragraph  10  was  never  in  any  manner  acted 
upon  or  executed ;  that  defendant  made  and  sold  tires  under 
the  contracts,  and  failed  to  pay  plaintiff  certain  specified 
sums  which  were  due  if  the  promise  to  pay  was  enforceable ; 
that  after  Uie  expiration  of  the  arrangement  prices  went 
back  to  former  rates. 
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As  conclusions  of  law  the  court  stated  (1)  that  the  pateat 
was  and  is  valid;  (2)  that  the  decision  of  the  Court  of  Ap- 
peals for  the  Sixth  Circuit  is  controlling  only  between  the 
parties  to  that  case  and  their  privies;  (3)  that  as  a  practical 
result,  however,  the  effect  of  that  decision  is  to  denude  the 
patent  of  the  attributes  of  a  monopoly  in  that  circuit;  (4) 
that  the  provisions  of  the  contracts  respecting  the  payment 
of  royalties  are  separate  from  the  provisions  of  paragraph 
10,  and  are  not  thereby  rendered  illegal  or  void;  (6)  that 
the  contracts  authorized  the  creation  of  a  fund  for  crushing 
competition  in  interstate  commerce  throughout  the  whole 
country,  not  only  in  Grant  tires  but  in  all  other  lubbw  tires; 
(6)  that  the  contracts  make  an  ill^al  combination  under  the 
laws  of  the  United  States,  and  are  illegal  and  void. 

The  assignments  of  error  go  to  the  third,  fifth,  and  sixth 
conclusions  of  law. 

The  Wisconsin  statute  is  eliminated  not  (mly  because  it  is 
not  involved  in  any  assignment  of  error,  but  also  beeause  a 
state  cannot  subtract  from  the  right  conferred  upcm  a  pat- 
entee and  his  assigns  by  the  federal  laws.  Columbia  Wire 
Co.  V.  Freeman  Wire  Co.  (C.  C.)  71  Fed.  302;  V.  B.  Con- 
solidated Seeded  Raisin  Co.  v.  Griifin  <&  SkeUy  Co.^  126  Fed. 
364,  61  C.  C.  A.  334.  For  the  protection  of  the  physical  or 
moral  health  of  its  citizens  a  state  may  restrain  the  use  of 
"  the  corporeal  thing  or  article  brought  into  existence  by  the 
application  of  the  patented  discovery"  {Patterson  v.  Ken- 
tucky, 97  U.  S.  601,  24  L.  Ed.  1115),  but  such  a  laying  on 
of  hands  does  not  touch  the  monopoly  of  the  federal  grant. 
Nothing  in  this  record  questions  the  innocence  of  rubber 
tires. 

Apart  from  any  support  that  may  be  afforded  by  the  third 
and  fifth  conclusions,  is  the  sixth  conclusion  sound?  Dgf^ 
the  Sherman  law  shield  the  defendant  from  its  promise  to 
pay? 

Under  its  constitutional  right  to  legislate  for  the  ppomo- 
tion  of  the  useful  arts.  Congress  passed  the  patent  statutes. 
The  public  policy  thereby  declared  is  this:  Inventive  minds 
may  fail  to  produce  many  useful  things  that  diey  would  pro- 
duce if  stimulated  by  the  promise  of  a  eubstantial  reward ; 
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what  is  produced  is  the  property  of  the  inventor;  he  and  his 
heirs  and  assigns  may  hold  it  as  a  secret  till  the  end  of  time; 
the  public  would  be  largely  benefited  by  obtaining  convey- 
azkoes  of  these  new  prc^rties;  so  the  people  through  their 
representatives  say  to  the  inventor :  Deed  us  your  property, 
possessLcm  to  be  yielded  at  the  end  of  17  years,  and  in  the 
meantime  we  will  protect  you  absolutely  in  the  right  to  ex- 
clude every  one  from  making,  using,  or  vending  the  thing 
patented,  without  your  permission.  Bloomer  v.  McQuevxm^ 
14  How.  589, 14  L.  Ed.  532;  United  States  v.  AfMricwn  Bell 
Telephone  Co.,  167  U.  S.  224,  17  Sup.  Ct.  809,  42  L.  Ed. 
144;  Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  22  Sup. 
Ct  747, 46  L.  Ed.  1058 ;  Good  v.  Daiand,  121  N.  Y.  1, 24  N.  E. 
15;  Fuller  v.  Berg\%Wt]er,  120  Fed.  274,  56  C.  C.  A.  588, 
65  L.  R.  A.  881 ;  Victor  Talking  Machine  Co.  v.  The  Fair, 
123  Fed.  424,  61  C.  C.  A.  58;  Rupp^WiUgenfeU  Co.  v.  El- 
liott, 131  Fed.  730,  66  C.  C.  A.  544.  Congress  put  no  limi- 
tations, excepting  time,  upon  the  monopoly.  Courts  can 
create  none  without  legislating.  The  monopoly  is  of  the 
invention,  the  mental  concept  as  distinguished  from  the  ma- 
terials that  are  brought  together  to  give  it  a  body.  Use  of 
the  materials,  as  noted  above,  may  be  enjoined  as  injurious 
to  the  public;  but  that  does  not  invade  the  monopoly.  Use 
of  the  invention  cannot  be  had  except  on  the  inventor's 
terms.  Without  paying  or  doing  whatever  he  exacts,  no  one 
can  be  exempted  from  his  right  to  exclude.  Whatever  the 
terms,  courts  will  enforce  them,  provided  only  that  the 
lioMisee  is  not  thereby  required  to  violate  some  law  outside  of 
the  patent  law,  like  the  doing  of  murder  or  arson.  l)oes  the 
requirement  that  the  licensee  joint  other  licensees  in  a  com- 
bination or  pool  to  control  the  prices  and  output  of  an  innocu- 
ous patented  article  violate  the  Sherman  law!  We  cannot 
dispose  of  the  question  on  the  authority  of  Bement  v.  Na- 
tional Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed. 
1058  {see  United  States  Consolidated  Seeded  Raisin  Co.  v. 
OH^n  dk  SkelVy  Co.,  126  Fed.  364,  61  C.  C.  A.  334),  for 
according  to  our  reading  the  question  was  expressly  excepted 
from  the  decision ;  and  so,  aided  by  the  declarations  of  gen- 
end  principles  in  that  and  other  cases,  we  must  formulate 
our  own  answer. 
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Under  its  constitutional  right  to  regulate  interstate  com- 
merce Congress  made  illegal  "  every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  states,"  and  sub- 
jected to  liability  to  fine  or  imprisonment  "  every  person  who 
shall  monopolize,  or  attempt  to  monopolize,  or  combine,  or 
conspire  with  any  other  person  or  persons,  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states." 
Congress,  having  created  the  patent  law,  had  the  right  to 
repeal  or  modify  it,  in  whole  or  in  part,  directly  or  by  neces- 
sary implication.  The  Sherman  law  contains  no  reference 
to  the  patent  law.  Each  was  passed  under  a  separate  and 
distinct  constitutional  grant  of  power ;  each  was  passed  pro- 
fessedly to  advantage  the  public;  the  necessary  implication 
is  not  that  one  iota  was  taken  away  from  the  patent  law; 
the  necessary  implication  is  that  patented  articles,  imless  or 
until  they  are  released  by  the  owner  of  the  patent  from  the 
dominion  of  his  monopoly,  are  not  articles  of  trade  or  com- 
merce among  the  several  states.  The  evils  to  be  remedied  by 
the  Sherman  law  are  well  understood.  Articles  in  which 
the  people  are  entitled  to  freedom  of  trade  were  being  taken 
as  the  subjects  of  monopoly ;  instrumentalities  of  commerce 
between  which  the  people  are  entitled  to  free  competition 
were  being  combined.  The  means  of  effecting  and  the  form 
of  the  combination  are  immaterial;  the  result  is  the  cri- 
terion. The  true  test  of  violation  of  the  Sherman  law  is 
whether  the  people  are  injured,  whether  they  are  deprived 
of  something  to  which  they  have  a  right.  Northern  Secur- 
ities Co,  v.  United  States,  193  U.  S.  197,  24  Sup.  Ct  436,  48 
L.  Ed.  679. 

Grant  produced  a  new  integer  in  the  useful  arts.  See  Con- 
solidated Rubber  Tire  Co,  v.  Firestone  Tire  cfe  Rubber  Go. 
(C.  C.  A.,  Second  [363]  Circuit,  February  1, 1907)  151  Fed. 
237.  Plaintiff,  as  his  successor  in  interest,  is  the  owner  of  a 
valid  patent  That  stands  as  an  unquestionable  fact  on  this 
writ  of  error.  The  only  grant  to  the  patentee  was  the  right 
to  exclude  others,  to  have  and  to  hold  for  himself  and  his 
assigns  a  monopoly,  not  a  right  limited  or  conditioned 
according  to  the  sentiment  of  judges,  but  an  absolute  monop- 
oly constitutionally  conferred  by  the  sovereign  lawmakers. 
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Over  and  above  an  absolute  monopoly  created  by  law,  how 
can  there  be  a  further  and  an  unlawful  monopoly  in  the 
same  thing?  If  plaintiff  were  the  sole  maker  of  Grant  tires, 
how  could  plaintiff's  control  of  prices  and  output  injure  the 
people,  deprive  them  of  something  to  which  they  have  a 
right?  Is  a  greater  injury  or  deprivation  inflicted,  if  plain- 
tiff authorizes  a  combination  or  pool  to  do  what  plaintiff 
can  do  directly?  To  say  yes  means  that  substance  is  disre- 
garded, that  mere  words  confer  upon  the  people  some  sort 
of  a  right  or  interest  counter  to  the  monopoly,  when  by  the 
terms  of  the  bargain  the  people  agreed  to  claim  none  until 
Grant's  deed  to  them  shall  have  matured. 

True  that "  it  is  as  important  to  the  public  that  competition 
idiould  not  be  repressed  by  worthless  patents  as  that  the 
patentee  of  a  really  valuable  invention  should  be  protected  in 
his  monopoly."  Pope  Mfg.  Co.  v.  Gormully^  144  U.  S.  224, 
284,  12  Sup.  Ct.  632,  36  L.  Ed.  414.  But  worthless  patents 
and  other  supposititious  cases  are  not  on  review. 

What  is  stated  as  the  third  conclusion  of  law  does  not  affect 
the  result.  The  case  in  the  Court  of  Appeals  for  the  Sixth 
Circuit  was  not  a  proceeding  in  rem.  The  defendant  in  that 
particular  suit  has  a  decree  on  which,  if  he  were  again  sued 
for  infringement  of  the  Grant  patent,  he  could  base  a  plea 
of  res  adjudicata.  That  plea  would  be  as  good  in  the  other 
circuits  as  in  the  Sixth.  No  other  member  of  the  public 
could  plead  that  decree  in  any  circuit.  The  right  conclusion 
of  law  from  the  facts  found  is  that,  so  far  as  the  parties  to 
the  contract  in  suit  are  concerned,  the  patent  is  valid  through- 
out the  United  States,  and  is  enforceable  against  every  one 
who  is  not  able  to  shield  himself  behind  an  erroneous  decree. 
If  any  inference  of  fact  (or  prophecy)  was  to  be  drawn  from 
the  facts  found,  it  should  have  been  that  the  Court  of  Ap- 
peals for  the  Sixth  Circuit  will  not  exempt  other  members 
of  the  public  from  the  monopoly  of  the  Grant  patent.  That 
infringers  may  be  more  contumacious  in  one  locality  than  in 
another  does  not  change  the  rights  of  the  parties  before  the 
court  If  defendant,  or  any  other  of  those  who  entered  the 
pool,  had  been  before  the  court  below  in  an  infringement  suit, 
the  validity  of  the  patent  and  defendant's  use  thereof  with- 
out license  would  have  compelled  a  decree  enjoining  the  sale 
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of  the  patented  articles  in  Michigan,  Ohio,  Kentucky  and 
Tennessee  and  requiring  an  accounting  of  sales  already  made. 
Consequently  there  was  full  warrant  for  the  parties  to  the 
contract  in  suit  to  agree  to  pay  for  the  use  of  the  patent 
throughout  the  United  States. 

None  of  the  provisions  of  the  contract,  in  our  judgment, 
touched  any  matter  outside  of  the  monopoly  under  the  pat- 
ent. The  control  of  prices  and  output,  for  reasons  already 
stated,  did  not  deprive  the  public  of  any  right.  Both  before 
and  after  the  period  covered  by  the  contract  the  market  was 
demoralized,  prices  were  cut,  and  the  owner  [364]  of  the 
patent  was  getting  nothing  except  by  the  slow  and  expensive 
process  of  litigation ;  but  the  public  was  not  entitled  to  profit 
by  competition  among  infringers.  The  internal  agreements 
relating  to  royalties,  proportioning  the  business,  supervision, 
and  penalties,  did  not  affect  or  concern  the  public  at  alL 
Equally  innocuous,  in  our  view,  was  the  matter  stated  as  the 
fifth  conclusion  of  law.  First,  the  public  was  not  injured, 
because  the  finding  of  fact  is  that  the  provision  was  never 
acted  upon  in  any  way.  Second,  if  a  defense  had  been  predi- 
cated on  the  presence  of  that  provision  in  the  contract,  it 
would  have  been  unavailing,  because  that  provision  is  sepa- 
rable from  the  royalty  and  other  valid  parts  of  the  contract. 
And,  third,  the  owner  of  the  patent  had  the  right,  either 
alone  or  through  licensees,  to  accumulate  funds  with  which 
to  push  the  Grant  tire  on  the  market,  and  in  so  doing  to  un- 
dersell the  makers  or  other  tires  and  infringing  makers  of 
the  Grant  tii-es.  It  is  not  for  a  defendant's  sake  that  courts 
listen  to  the  defense  that  he  ought  not  to  pay  because  his 
promise  was  under  an  arrangement  to  injure  the  public.  The 
public  is  not  injured  by  an  arrangement  to  compete  with 
adversaries  for  the  public's  patronage. 

The  evidence  has  not  been  brought  up.  No  assignment  of 
error  questions  the  fullness  and  accuracy  of  the  finding  of 
facts.  No  cross-assignment  has  been  made.  The  amount 
due,  with  interest  to  the  date  of  entering  the  judgment  hereby 
directed,  can  be  computed. 

The  judgment  is  therefore  reversed  with  the  direction  to 
enter  judgment  in  plaintiff's  favor. 
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GnuBBuup,  Circuit  Judge  (concurring). 

I  concur  in  the  foregcnng  judgment;  but  am  not  prepared 
to  hold  that  patented  articles  are  never,  under  any  circum- 
stances, articles  of  trade  or  commerce  among  the  several 
states,  within  the  meaning  of  the  Sherman  Act;  and  do  not 
think  that  that  premise  is  essential  to  the  conclusion  ar- 
rived at. 

The  patentee^  in  this  case,  in  good  faith  believed  the  patent 
valid)  as  did  ako  ail  the  parties  entering  into  the  contracts. 
Whatever,  therefore,  their  effect  may  have  actually  been,  the 
contracts  were  not  intended  to  affect  prices,  except  as  the 
parties  believed  they  had  the  right,  because  of  the  patent,  to 
fix  and  maintain  prices. 

Now  were  the  patentee  the  manufacturer,  he  would  unques- 
tionably hare  had  the  ri^t  to  fix  and  maintain  his  own 
pric^;  and  were  the  other  parties  to  the  contract  manu- 
facturers for  the  patentee,  at  a  given  figure  for  such  manu- 
facture, the  patentee's  right  to  fix  and  maintain  the  selling 
price  would  still  remain ;  nor  could  this  be  questioned  were 
he  to  make  the  manufacturers  his  selling  agents  also.  How, 
then,  does  the  contract  under  review  make  a  case  in  which  the 
patentee,  through  his  manufacturer,  is  not  entitled  to  fix  and 
maintain  prices^^-how  is  the  arrangement,  in  effect,  different 
in  any  way  of  restraining  toide  or  competition,  from  the  ar- 
rangement just  supposed,  in  which  the  patentee  unquestion- 
ably has  that  right! 

True,  in  the  case  under  review,  the  manufacturers,  as  to 
tiie  public,  are  not  competitors ;  but  neither  would  they  be  in 
the  cases  supposed;  in  both  cases  the  public  suffering  noth- 
ing, except  what  the  patentee  had  the  right  to  exact ;  for  so 
long,  at  least,  as  the  patente  is  not  [365]  exacting,  as  the 
value  of  his  invention,  an  unreasonable  sum  (and  his  action 
in  that  respect  is  not  here  questi(Hied)  it  is  within  his  own 
right  to  say  whether  the  price  exacted  should  be  retained  by 
himself,  or  aliall  be  distributed  among  the  people  manufac- 
turing for  him.  The  contracts,  therefore,  in  the  case  before 
us,  having  been  made  in  good  faith,  and  not  as  a  mere  sub- 
terfuge, I  can  see  in  them  nothing  that  the  Sherman  Act  was 
intended  to  prevent 
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(Circuit  CJourt  of  Appeals,  Seventh  Circuit    April  16,  1907.) 
[154  Fed.  Rep..  365.] 

Patents — Infringement — Suit  by  Owner  Against  Licensee. — ^A  suit 
by  the  owner  of  patents  to  enjoin  a  licensee  from  using  any  of  the 
patented  devices  except  on  the  terms  imposed  by  the  license  con- 
tract is  not  one  for  the  specific  performance  of  the  contract,  but  is 
one  to  enjoin  infringement  of  the  patents  by  excluding  defendant 
from  that  part  of  the  patent  domain  not  granted  by  the  contract, 
and  is  maintainable  in  a  federal  court  of  equity  irrespective  of  the 
validity  of  the  contract.* 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents, 
§  3121. 

Jurisdiction  of  federal  courts  in  suits  relating  to  patents,  see  note 
to  Bailey  v.  Mosher,  11  C.  C.  A.  313.] 

Same — Validity  and  Scope — Pneumatic  Straw  Stackers. — The 
Buchanan  patent  No.  467,476,  for  a  pneumatic  straw  stacker,  covers 
the  uniting  of  old  elements  to  form  a  novel  and  useful  combination 
of  a  generic  character,  and  its  claims  are  not  limited  in  scope  by 
anything  in  the  prior  art  Such  patent  is  dominant  in  the  art,  and 
the  patents  to  Nethery,  Nos.  493,734  and  517,475,  and  to  Landis, 
Nos.  512,553  and  514,266,  are  for  improvements  only  and  subordinate 
thereto,  and  the  uniting  of  all  in  a  single  ownership  is  not  therefore 
in  restraint  of  competition. 

Monopolies — Restraint  of  Trade — Contracts  Relating  to  Patented 
Articles. — Complainant,  which  was  the  owner  of  a  number  of  pat- 
ents relating  to  pneumatic  straw  stackers,  granted  licenses  to  manu- 
facturers of  threshing  machines  by  which  they  were  given  the 
right  to  use  any  or  all  inventions  covered  by  such  patents  and  re- 
quired to  sell  stackers  made  thereunder  at  a  stated  price  and  to  pay 
complainant  a  royalty  on  each  stacker  so  made  and  sold.  They  were 
also  given  the  right  to  use  the  inventions  covered  by  any  other 
patents  relating  to  the  art  which  should  thereafter  be  acquired  by 
complainant,  and  it  did  afterward  acquire  the  ownership  of  practi- 
cally all  patents  relating  to  such  stackers.  Held,  that  such  contracts 
were  not  in  restraint  of  competition  and  in  violation  of  the  Sherman 
anti-trust  act  of  July  2,  1890  (26  Stat.  209,  c.  647  [U.  S.  Comp.  St. 
1901,  p.  3200]),  but  were  within  complainant's  right  under  the  pat- 
ent laws,  although  all  of  the  manufacturers  of  threshing  machines 
in  the  United  States  became  licensees,  there  being  no  right  in  the 
public  to  free  competition  in  articles  covered  by  patents. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
SS  11,  13.] 

•For  opinion  of  Circuit  Court  (148  Fed.  Rep.,  21)  see  ante,  ^age  39. 
*  Syllabus  copyrighted,  1907,  by  West  Publishing  Co. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin. 
Charles  G.  Linthicum  and  W.  H.  H.  MiUer^  for  appellant. 
Robert  S.  Taylor  and  /.  K.  Boyesen^  for  appellee. 
Before  Gbosscup,  Bakeh,  and  Kohlsaat,  Circuit  Judges. 


Baker,  Circuit  Judge. 

The  appeal  is  from  a  final  decree  dismissing  appellant's 
bill  for  want  of  equity.    148  Fed.  21. 

A  suflScient  outline  of  the  bill  is  this:  Appellant  owns 
certain  patents  on  pneumatic  straw  stackers;  in  1895  appel- 
lant licensed  appellee  for  the  lives  of  the  patents  to  make, 
use,  and  sell  stackers  embodying  any  of  the  inventions  then 
owned  or  thereafter  acquired  by  appellant,  and  used  by 
appellee,  on  the  terms  that  appellee  maintain  the  price  at 
$250,  put  on  the  patent  marks,  and  pay  appellant  $30  roy- 
alty, and  that  appellant  give  appellee  the  benefit  of  any 
more  favorable  terms  extended  to  subsequent  licensees;  ap- 
pellee accounted  until  1902 ;  in  that  year  appellee  sold  stack- 
ers under  the  license,  but  refused  to  pay  $40,000  royalties 
that  accrued;  beginning  in  1902  appellee  made  a  so-called 
"  Norton  stacker,"  omitted  appellant's  patent  marks,  refused 
to  pay  royalty  on  the  ground  that  the  Norton  stacker  did 
not  embody  any  of  the  inventions  covered  by  appellant's 
patents,  and  threatened  to  put  that  stacker  on  the  market  at 
a  price  less  than  $250;  the  Norton  stacker  did  embody  in- 
ventions covered  by  appellant's  patents ;  beyond  the  damage 
that  resulted  from  infringement,  appellee's  manufacture  and 
sale  of  Norton  stackers  was  injuring  appellant  in  this  wise : 
Before  and  after  1895  appellant  had  granted  similar  licenses 
to  other  makers;  the  validity  of  the  patents  had  been  uni- 
versally recognized ;  on  the  patents  appellant  had  built  up  a 
valuable  property  right  in  its  system  of  licenses;  appellee's 
conduct  with  respect  to  the  infringing  Norton  stacker  was 
demoralizing  to  the  system,  and,  if  persisted  in,  would  de- 
stroy its  integrity.  In  addition  to  an  accoimting,  an  injunc- 
tion was  prayed  to  restrain  appeUee  from  further  making, 
using,  or  selling  stackers  in  violation  of  appellant's  rights 
10870*— S.  Doc.  lU,  02-1,  vol  3 ^19 
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as  stated,  or  except  in  strict  comt^iance  with  the  terms  of 
the  license. 

This  is  not  a  bill  for  the  specific  performance  of  a  contract. 
The  court  is  not  asked  to  compel  appellee  to  make  and  sell 
stackers  under  the  license,  and  to  see  to  it  that  appellee 
maintains  the  price,  puts  on  the  patent  marks,  and  ac- 
curately reports  its  sales.  So  far  as  this  bill  is  concerned, 
appellee  may  quit  the  stacker  business  any  minute  it  sees  fit 
What  is  sought  is  an  injunction  against  appellee's  unlawful 
invasion  of  appellant's  lawful  patent  monopoly.  If  ap- 
pellee has  not  invaded,  or  if  the  monopoly  is  unlawful, 
appellant  fails.  If  appellant  had  chosen  to  accept  appellee's 
repudiation  of  the  license,  a  bill  to  exclude  appellee  utterly 
from  the  domain  of  the  patents  would  have  lain.  By  de- 
clining to  recognize  the  fact  or  the  right  of  repudiation, 
appellant  did  not  estop  itself  from  asking  to  exclude  appellee 
from  that  part  of  the  domain  which  had  not  been  granted, 
namely,  the  control  of  prices  and  methods.  Stripped  of  all 
averments  in  relation  to  appellant's  business  built  up  on 
licenses,  the  bill  states  a  good  cause  of  action  for  infringe- 
ment of  the  patents.  These  averments,  as  appellant  rightly 
claims,  show  an  aggravation  of  the  injury  resulting  from 
the  infringement,  and  constitute,  therefore,  an  additional 
appeal  for  injunctive  relief.  That  the  bill  properly  invokes 
the  aid  of  a  court  of  equity,  we  have  no  doubt.  Eureka  Co. 
V.  Bailey^  11  Wall.  488, 20  L.  Ed.  209;  Kinsman  v.  Parkhurst^ 
18  How.  289, 15  L.  Ed.  385;  Hardin  v.  Boyd,  113  U.  S.  763, 
5  Sup.  Ct.  771,  28  L.  Ed.  1141;  WestyZ^^em  Union  Tel 
Co.  V.  Union  Pac.  Rid.  Co.  (C.  C.)  3  Fed.  423,  721;  McKdy 
V.  Smith  (C.  C.)  29  Fed.  295 ;  Hat  Sweat  Mfg.  Co.  v.  Porter 
(C.  C.)  34  Fed.  745;  Ball  Glove  Fastener  Co.  v.  Batt  dk 
Socket  Co.  (C.  C.)  36  Fed.  309;  Am..  Box.  Mch.  Co.  v.  Cros^ 
man  (C.  C.)  57  Fed.  1021;  Id.,  61  Fed.  888, 10  C.  C.  A.  146; 
Heaton-Peninsular  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  294, 
25  C.  C.  A.  267, 35  L.  R.  A.  728 ;  Victor  Talking  Machine  Co. 
V.  The  Fair,  123  Fed.  424,  61  C.  C.  A.  68;  Supp  cfe  Wittg^n- 
feld  Co.  V.  EUiott,  131  Fed.  730,  65  C.  C.  A.  644. 

As  a  treason  why  it  should  not  be  compelled  to  pay  delin- 
quent royalties  on  stackers  confessedly  made  in  accordance 


Digitized  by 


Google 


INDIANA  MFQ.  00.  V.  J.  I.  0A8E  THSESHING  MACH.  GO.    285 

Opinion  of  the  Ooort 

with  the  patents,  appellee  pleaded  that  appellant  had  itself 
first  violated  the  license  contract  by  extending  to  subsequent 
licensees  more  favorable  terms  than  it  granted  to  appellee. 
This  partial  defense  we  find  to  be  unsupported  by  the 
evidence. 

We  dismiss  without  notice  other  partial  defenses  which 
are  not  established  by  the  evidence,  or  which,  if  sustained  by 
any  proof,  were  not  pleaded.  Rubber  Co.  v.  Goodyear^  9 
Wall.  788,  793,  19  L.  Ed.  666. 

Answering  the  charge  in  relation  to  the  Norton  stacker, 
appellee  denied  that  that  stacker  embodied  any  invention  of 
any  of  appellant's  patents.  The  validity  of  the  patents  was 
not  questioned  in  the  answer;  but  appellee,  through  its  ex- 
pert, brought  into  the  evidence  a  very  large  number  of  prior 
patents  with  a  view  to  limiting  the  claims  relied  on  to  less 
than  their  prima  facie  import.  If  this  may  not  properly  be 
taken  as  an  admission  that  the  Norton  stacker  infringes 
unless  the  claims  be  thus  stripped  of  some  of  their  apparent 
meaning,  it  nevertheless  accords  with  the  fact;  for,  in  our 
judgment,  the  differences  between  the  Norton  stacker  and 
the  claims  relied  on,  taking  them  as  they  read,  are  not  even 
colorable  enough  to  require  discussion.  So  the  question  at 
this  point  is  whether  the  prior  art  depreciates  the  face  value 
of  the  claims. 

The  claims  to  be  considered  in  the  Buchanan  patent.  No. 
467,476,  January  19,  1892,  are  these: 

"(1)  The  combination,  In  a  pneumatic  straw  elevator  and  stacker, 
of  the  fan,  tlie  base  portion  C,  and  an  npper  portion  D,  hinged  thereto, 
tbe  adjacent  ends  of  said  two  portions  being  fitted  one  within  the 
other,  whereby  a  sliding  union  is  provided  as  the  relative  positions 
are  changed,  thus  permitting  one  portion  to  be  elevated  relatively  to 
the  other  while  still  maintaining  a  substantially  air-tight  relation 
between  said  two  parts,  substantially  as  set  forth.*' 

"(5)  The  combination,  in  a  straw  elevator  and  stacker,  of  the  two 
portions  C  and  D,  united  by  a  hinge  or  pivot,  and  a  rope  E,  secured 
to  the  lower  portion  at  one  end,  passing  around  the  sheave  on  the 
upper  portion,  and  returning  to  a  windlass,  also  secured  to  the  lower 
portion,  substantially  as  shown  and  described. 

"(6)  The  combination,  with  a  pneumatic  straw  elevator  and  stacker, 
of  a  mouth  portion  hinged  thereto,  having  an  inclined  upper  side  and 
an  optfi  UDd^  side,  and  means  whereby  said  mouth  portion  may  be 
adjiisled  to  a  deaired  positioa,  aahata&tially  as  set  forth. 
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"(7)  The  combination,  with  a  pneumatic  straw  elevator  and  stacker, 
of  a  mouth  portion  D',  hinged  thereto  and  adjustable  thereon  from  a 
position  substantially  in  line  with  the  main  portion  of  the  stacker 
to  a  position  at  an  angle  therewith,  whereby  the  direction  the  straw 
takes  at  the  point  of  discharge  may  be  controlled,  substantially  as 
shown  and  described." 

"(9)  The  combination,  with  a  threshing  machine,  of  a  pneumatic 
straw  ele[868]vator  and  stacker  attached  thereto,  as  described, 
and  a  fan  located  within  the  machine  and  communicating  with  said 
straw  elevator,  said  fan  being  arranged  centrally  of  said  machine  and 
arranged  to  take  its  supply  of  air  from  the  interior  of  the  machine, 
thus  drawing  into  itself  the  dust  caused  by  the  operation  of  said 
machine  and  discharging  said  dust  into  the  straw,  substantially  as 
set  forth." 

Straw  may  be  dumped  into  a  heap  and  allowed  to  rot;  or, 
if  treated  as  a  valuable  product,  it  may  be  built  into  a  com- 
pact, symmetrical  stack,  practically  impervious  to  weather 
conditions,  and  thus  preserved  for  future  use.  Prior  to  the 
advent  of  the  Buchanan  stacker,  mechanical  conveyors  had 
carried  the  straw  from  the  separator  to  the  men  who  built 
the  straw  stack.  So  far  as  this  record  shows  (and  the  whok 
world  has  apparently  been  ransacked  to  produce  its  bulky 
volumes),  the  patent  of  1892  first  disclosed  a  conception  of 
means  to  free  mankind  from  this  most  disagreeable  and  ardu- 
ous manual  task.  Here  was  a  new  result,  of  the  first  order 
of  importance.  The  utmost  that  any  previous  machine  had 
done  was  to  save  the  labor  of  getting  the  straw  to  the  men 
who  arranged  it  with  their  pitchforks  and  tramped  it  to 
solidity.  This  machine,  with  its  fan  for  creating  the  blast 
that  forces  dust  and  straw  out  through  an  air-tight  pipe; 
with  its  turntable  joint  at  the  base  of  the  pipe,  for  lateral 
movement;  with  its  substantially  air-tight  joint  between  the 
base  and  upper  sections  of  the  pipe,  for  vertical  movement; 
with  its  adjustable  mouthpiece  at  the  outer  end  of  the  pipe, 
for  controlling  the  direction  and  packing  the  blast-driven 
straw ;  with  its  appliances  for  giving  universality  of  move- 
ment to  the  pipe  and  for  directing  the  mouthpiece;  all  under 
the  hand  of  a  single  operator — ^built  straw  stacks.  The  prior 
art  is  rich  in  fans,  turntable  joints,  flexible  pipe  joints,  air 
tight  pipes,  mouthpieces  and  nozzles,  sheaves,  ropes,  and 
windlasses,  used  in  many  connections  and  for  many  pur- 
poses; but  Buchanan  never  claimed  that  he  was  the  creator 
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of  any  of  these.  The  record  exhibits  many  mechanical  con- 
veyors. They  did  well  their  work  of  saving  the  labor  of  the- 
men  who  pitched  the  straw  from  the  ground  to  the  men  on 
the  stack;  but  the  immense  trade  in  them  has  been  totally 
lost  to  the  higher-priced  machine  that  relieves  both  the  men 
on  the  ground  and  the  men  on  the  stack.  The  Brinsmead 
British  patent,  No.  218  of  1868,  shows  the  combination  of  a 
fan  and  a  pipe  that  is  capable  of  being  raised  and  lowered. 
That  this  was  merely  a  pneumatic  conveyor  is  sufficiently 
indicated  by  the  pictures  of  the  machine  in  operation,  wherein 
a  prominent  feature  is  men  on  the  stack  with  pitchforks  in 
operation.  The  history  of  that  machine  has  been  traced.  It 
never  achieved  success  for  its  limited  purpose,  and  long  ago 
was  nimabered  with  the  dead.  Buchanan's  patent  No.  297,561, 
April  29, 1884,  may  prove  that  eight  years  before  he  reached 
the  goal  he  perceived  the  benefits  that  would  come  from 
stacking  straw  pneumatically;  but  it  shows  clearly  that  he 
then  lacked  the  conception  of  means  to  accomplish  the  de- 
sired result. 

The  claims  are  for  combinations  of  admittedly  old  ele 
ments.  The  combinations  were  novel  and  useful,  and  in- 
volved unquestioned  invention.  The  result  was  not  merely 
new  in  degree;  it  was  new  in  kind.  Buchanan  did  not  im- 
prove upon  some  one  else's  generic  combination ;  he  brought 
forth  something  theretofore  nonexistent  as  certainly  as 
[369]  if  he  had  produced  a  new  element  in  the  useful  arts. 
Having  evolved  the  conception  of  means  to  effect  the  new 
result,  he  found  a  variety  of  forms  of  the  necessary  elements 
from  which  to  select,  some  alone  and  some  in  partial  com- 
bination. The  prior  art  evidence,  without  basis  in  the 
answer,  therefore  assails  the  inventiveness  of  the  claims 
rather  than  their  scope.  But  the  act  of  the  inventor  con- 
sisted of  picturing  in  the  creative  imagination  the  new  re- 
sult, the  new  machine  for  achieving  it,  and  the  way  to  build 
the  machine,  rather  than  of  the  selection  and  rearrangement 
of  the  elements  of  dredges  or  of  grain  elevators  or  of  straw 
conveyers,  for  "  form,  location  and  sequence  of  elements  are 
all  immaterial,  unless  form  or  location  or  sequence  is  essen- 
tial to  the  result,  or  indispensable,  by  reason  of  the  state  of 
the  art,  to  the  novelty  of  the  claim."    Adam  v.  Folger^  120 
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Fed.  260,  56  C.  C.  A.  640,  and  cases  cited.  Against  the 
pneumatic  stacker  of  Buchanan's  1892  patent,  the  supplanted 
mechanical  conveyors  and  the  unsuccessful  pneumatic  oon 
veyors  are  as  nugatory  as  were  the  Hunt  and  Kelly  barbed 
wires  against  the  Glidden  wire.  The  Barbed  Wire  Patent^ 
143  U.  S.  275,  12  Sup.  Ct.  450,  36  L.  Ed.  161;  Consolidated 
Safety  Valve  Co.  y.  Crosby  Valve  Co.,  113  U.  S.  167,  6  Sup. 
Ct  513,  28  L.  Ed.  939. 

Little  need  be  said  of  the  other  patents.  They  involve  im- 
provements upon  one  or  another  essential  feature  of  the 
pneumatic  stacker.  Claims  1  and  2  of  the  first  Nethery 
patent,  No.  493,734,  March  21, 1893,  call  for  a  fan  positioned 
flatwise  within  or  under  the  rear  end  of  the  separator,  with 
its  eye  upward,  and  a  hopper  to  guide  the  straw  and  dust 
into  the  eye  of  the  fan.  Claims  1  and  2  of  the  second  Neth- 
ery  patent.  No.  517,475,  April  3,  1894,  provide  a  construction 
whereby  the  stacker  may  be  more  conveniently  applied  to  a 
threshing  machine  already  built,  and  means  whereby  the 
pipe,  with  its  appliances  for  universal  movement,  may  be 
mounted  directly  upon  the  turntable.  Claim  1  of  the  first 
Landis  patent,  No.  512,553,  January  9,  1894,  exhibits  a  fan 
of  the  first  Nethery  patent,  with  a  continuous  web-plate  to 
prevent  the  straw  from  coming  into  contact  with  the  adja- 
cent surfaces  of  the  fan  casing,  thereby  lessening  friction 
and  facilitating  the  discharge  of  the  straw.  Claim  2  of  the 
second  Landis  patent.  No.  514,206,  February  6,  1894,  dis- 
closes an  improved  mouthpiece  whereby  a  greater  range  of 
distribution  is  afforded  and  the  scattering  of  the  straw  by 
side  winds  is  prevented.  We  find  that  the  Buchanan  patent 
of  1892  is  dominant  and  the  Nethery  and  Landis  subordinate. 
But  if  the  five  be  regarded  as  mere  improvements  upon  the 
expired  Brinsmead  of  1808  and  Buchanan  of  1884,  the  fact 
that  they  are  well  adapted  to  conjoint  use  is  established  by 
appellee's  way  of  making  an  up  to  date  stacker. 

The  remaining  matter  in  the  answer  is  this:  Appellee 
"submits"  that  its  contract  with  appellant  is  a  part  of  a 
license  system  which  is  violative  of  the  Sherman  Law,  Act 
July  2,  1890,  c.  647,  26  Stat  209  [U.  S.  Comp.  St  1901,  p. 
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8300].  If  thia  ia  a  mare  iaterrogatory  propounded  to  the 
oourt,  and  not  a  joinder  of  isauee  of  law  or  of  fact  or  of  both, 
a|^>0ll6e  is  not  entitled  to  a  further  hearing.  We  will  treat 
the  submission,  however,  as  taking  issue  with  respect  to  the 
existence  of  a  binding  eontract,  and  thus  afford  appellee  a 
sUnding  in  court  [870]  while  the  question  of  the  extent  of 
the  relief  that  should  be  granted  to  appellant  is  being  con- 
sidered. 

Appellee  is  using  the  patents.  Its  answer  that  it  has  no 
license  to  do  so  does  not  meet  the  prayer  that  it  be  enjoined 
frem  using  the  patents  except  in  accordance  with  the  license. 
If  there  be  no  license,  an  injunction,  even  in  the  form  prayed 
for,  will  prevent  appdlee  from  using  the  patents  for  the 
future.  The  answer  of  no  license,  however,  does  readi  the 
question  of  damages  for  the  past  One  way,  royalties;  the 
other,  profits,  etc.  Appellant  demands  royalties.  And 
thioughout  the  valid  relationship  of  licensor  and  licensee,  ap- 
pelant has  the  right  not  only  to  royalties,  but  also  to  appel- 
lee's silence  respecting  the  validity  and  prima  facie  scope  of 
the  patents.  Siemens-H alike  Electric  Co.  v.  Dtmcan  Electric 
Mfg.  Co.,  142  Fed.  167,  73  C.  C.  A.  876. 

Appellant  (treating  it  as  standing  from  the  beginning  in 
the  shoes  of  the  patentees)  commenced  to  manufacture  pneu- 
matic stackers  in  1891.  The  stacker  had  to  be  built  into  the 
separator.  During  1891  36  stackers  were  built  into  19  dif- 
ferent makes  of  separators.  In  1892  Gaar,  Scott  A  Co.,  large 
manufacturers  of  threshing  machinery,  applied  for  license  to 
build  stackers  into  their  own  separators  at  their  own  factory. 
ThaX  license  fixed  the  royalty  at  $30  and  the  selling  price  at 
$260,  the  same  that  appellant  exacted  from  its  own  custom- 
ers; provided  that  the  licensee  should  be  entitled  to  use  all 
patents  subsequently  acquired  by  appellant,  without  addi- 
tional royalty;  and  gave  the  licensee  the  benefit  of  any  better 
terms  that  might  subsequently  be  granted  to  others.  By  1896 
nearly  all  of  the  makers  of  threshing  machinery  had  applied 
for  and  received,  on  the  terms  granted  to  Gaar,  Scott  &  Co., 
licenses  to  build  the  stackers  into  their  own  separators  at  their 
own  shops.    Meantime  appellant,  at  its  own  shops,  continued 
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to  supply  the  demand  for  stackers  to  be  built  into  old  sepa- 
rators. Since  1895,  the  different  makers  being  then  willing 
to  put  stackers  into  old  as  well  as  into  new  separators,  appel- 
lant has  not  been  building  stackers  for  the  trade.  As  patents 
for  improvements  were  issued  from  time  to  time  appellant 
bought  them  up,  in  the  main,  until  now  it  owns  practically 
all  of  the  patents  that  pertain  to  this  art 

One  attack  upon  appellant's  license  system  is  based  upon 
the  number  of  licensees.  All  the  makers  of  threshing  ma- 
chinery have  come  into  the  system.  That  this  resulted,  with- 
out any  concert  of  action  on  the  part  of  the  licensees,  solely 
from  a  policy  pursued  by  appellant  through  a  course  of 
years,  is  virtually  admitted  and  is  clearly  proven.  Appellant 
started  out  to  supply  the  trade.  That  was  its  exclusive  right. 
It  committed  no  offense  against  the  public  in  establishing  the 
price  at  $250.  The  public  could  not  force  it  to  license  an- 
other to  make  its  device.  If  it  had  stopped  with  the  first 
license  to  Gaar,  Scott  &  Co.,  appellee  apparently  concedes 
that  the  Sherman  law  would  not  have  been  violated.  But 
have  not  the  people  been  given  something  beyond  their 
power  to  demand,  in  a  policy  that  permits  a  customer  to 
get  a  stacker  as  a  part  of  the  separator  of  his  choice,  not 
merely  in  connection  with  a  favored  separator?  The  con- 
tracts and  the  businesses  of  these  licensees  are  separate.  But 
if,  as  a  condition  of  enjoying  the  inventions,  appellant  had 
required  the  licensees  to  form  a  pool  or  combination  for  con- 
trolling the  price  and  output  of  the  patent [371  ]ed  article, 
the  public  would  not  have  been  injured,  and  consequently  the 
Sherman  law  would  not  have  been  violated.  Rubber  Tire 
Wheel  Go.  v.  Milwaukee  Rubber  Works  Go.  (herewith  de- 
cided) 154  Fed.  358. 

Another  attack  is  predicated  upon  the  number  of  patents. 
The  proposition  is  that  the  public  is  entitled  to  competition 
between  independent  inventions.  The  linotype  and  the  mono- 
type inventions  are  referred  to  as  illustrating  machines  that 
produce  the  same  result  by  essentially  different  means  and 
modes  of  operation.  If  Buchanan  had  invented  the  linotype, 
the  patent  laws  would  have  given  him  a  monopoly,  not  a 
lesser  right  conditioned  upon  his  giving  the  public  the  benefit 
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of  his  invention  in  a  way  some  chancellor  might  deem  equi- 
table {Fuller  V.  Berger,  120  Fed.  274,  56  C.  C.  A.  688,  65 
L.  R.  A.  381,  denying  the  doctrine  of  Hoe  v.  Knap  [C.  C.J 
27  Fed.  204),  but  an  absolute  monopoly,  an  unqualified  right 
to  deprive  the  people  of  its  use  for  17  years  (and  the  writ  of 
injunction  of  course  affords  the  only  possible  way)  or  to 
make  them  pay  his  price  in  the  meantime.  Would  he  by  con- 
ferring upon  the  public  the  advantage  of  that  disclosure  be 
barred  of  the  right  to  make  or  buy  the  monotype  invention? 
We  do  not  understand  counsel  for  appellee  to  say  "yes" 
squarely.  But  their  contention  comes  to  this:  If  he  owned 
either  alone,  over  that  he  would  have  complete  dominion; 
owning  both,  he  controls  nothing.  The  public  has  no  right 
in  either  invention ;  therefore  the  public  has  the  right  to  have 
them  both  in  the  market  competing  for  buyers.  Naught  plus 
naught;  the  sum  of  two  naughts  is  a  substantive  quantity. 

If  we  are  mistaken  in  our  view  of  the  prior  art  and  in 
attributing  primacy  to  the  Buchanan  patent  of  1892 ;  if  the 
foundation  patent  be  eitlier  the  Brinsmead  of  1868  or  the 
Buchanan  of  1884;  and  if  the  patents  in  suit  be  only  for 
independent  improvements  upon  a  successful  stacker  that 
was  free  to  the  public — the  argument  of  counsel  respecting 
the  lawfulness  of  the  concentration  of  the  patents  in  the 
hands  of  a  single  company  is  covered  fully  by  the  opinion  of 
the  Supreme  Court  in  United  States  v.  American  Bell  Tele- 
phone Co.,  167  U.  S.  224,  17  Sup.  Ct.  809,  42  L.  Ed.  144. 
With  a  quotation  from  that,  the  analogies  being  noted  in 
parentheses,  we  close : 

"  Much  is  said  in  the  hriefs  and  in  the  arguments  about  the  prac- 
tical continuance  of  the  telephone  (stacker)  monopoly.  It  is  well  to 
understand  exactly  what  is  meant  thereby.  No  one  questions  that 
the  Bell  patent  (the  Brinsmead  or  the  Buchanan  of  1884)  has  expired, 
and  that  all  of  his  invention  is  free  to  the  use  of  the  public.  It  is 
not  denied  that  Berliner's  invention  (Buchanan's  of  1892)  is  some- 
thing independent  and  distinct  from  the  BeU  (Brinsmead)  invention. 
It  is  the  combination  of  these  inventions  (the  Brinsmead,  the  Bu- 
chanan of  1884,  and  the  Buchanan  of  1892)  with  those  of  Blake  and 
Edison  (Netbery  and  I^ndls)  which  makes  the  instrument  in  com- 
mercial use,  and  because  this  Is  the  most  serviceable  it  is  the  one 
that  the  public  insists  upon  having.  But  each  invention  has  inde- 
pendent right&    It  loses  nothing  because  whoi  united  with  another 


Digitized  by 


Google 


292  IM  FEDBBAL  KBPOBTBB,  37S. 

GrosBcup,  J.,  ooDoorring. 

It  results  in  an  instrument  more  valuable  tlian  either  alone  will  fiye; 
Suppose  tbat  at  tbe  expiration  of  tbis  Berliuer  (Bucbanan  1.692) 
patent  some  new  invention  shall  be  made  by  which  In  connection  with 
those  already  free  to  the  public  an  instrument  can  be  manufactured 
far  surpassing  in  utility  that  used  today,  and  the  Bell  Ck>mpany 
(appellant)  shall  purchase  that  invention;  the  public,  which  always 
insists  on  having  the  best  and  most  serviceable,  wlU  undoubtedly  take 
the  new  instrument*  and  in  that  way  it  may  happen  that  what  is 
called  the  telephone  (stacker)  monopoly  is  practically  still  further 
continued.  But  surely  that  does  not  abridge  the  legal  rights  of  any 
one.  [872]  The  inventor  of  the  latest  addition  is  entitled  to  foil  pro- 
tection, and  if  the  telephone  company  (appellant)  buys  that  inventien 
it  is  entitled  to  all  the  rights  which  the  inventor  had.  All  tbat  the 
patent  law  requires  is  that  when  a  patent  expires  the  invention  cov- 
ered by  that  patent  shall  be  free  to  every  one,  and  not  that  the  public 
has  the  right  to  the  use  of  any  other  invention,  the  patent  for  which 
has  not  expired,  and  which  adds  to  the  utility  and  advantage  of  the 
instrument  made  as  the  result  of  the  combined  inventions." 

The  decree  is  reversed  with  the  direction  to  enter  a  d^ree 
in  appellant's  favor  in  accordance  with  the  prayer  of  the  bill. 

Gbosscup,  Circuit  Judge  (concurring). 

The  ground  on  which  I  wish  to  put  my  ooncurrenoe,  so  far 
as  the  case  involves  the  Sherman  Act,  is  this :  The  Buchanan 
patent  is  a  true  combination  patent,  of  which  the  Nethery 
and  Landis  patents  are  improvements  only,  and  subsidiary 
thereto — so  much  so  that  they  could  not  have  been  put  into 
practice  except  by  infringement  of  the  Buchanan  patent 
The  patents  as  an  entirety,  therefore,  constitute  a  single 
mechanical  evolution — are  blossoms  from  the  same  trunk — 
and  in  no  sense  are  competitive  patents;  from  which  it  fol- 
lows that  their  concentration  in  one  control  is  in  no  aenw  a 
combination  to  prevent  competition.  I  state  this  as  my  view 
because  I  am  not  prepared  to  hold — as  I  have  said  already 
in  a  concurring  opinion  in  Rubber  Tire  Wheel  Company  v. 
Milwaukee  Rubber  Works  Company — that  patented  articles 
are  never,  under  any  circumstances,  articles  of  trade  or  eom* 
merce,  within  the  Sherman  act. 
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1869]  BIGELOW  v.  CALUMET  ft  HECLA  MINING  CO. 

ET  AL.« 

(Circuit  Court,  W.  D.  Michigan,  N.  D.    April  12,  1907.) 
[155  Fed.  Bep.  869.] 

Monopolies — Control  of  Competing  Cobpobation.— The  control  by  one 
mining  corporation  organized  under  the  laws  of  Michigan  of  another 
similar  corporation  engaged  in  a  competing  business  In  Interstate 
and  foreign  commerce  by  acquiring  a  majority  of  its  stock,  or  In 
part  by  acquiring  stock  and  In  part  by  soliciting  and  obtaining 
proxies  from  other  stockholders  with  the  purpose  and  intention  of 
eliminating  competition  and  obtaining  a  monopoly  of  trade  In  their 
products,  either  complete  or  partial,  is  in  violation  of  the  federal 
anti-trust  law  (Act  July  2,  1890.  c.  647,  26  Stat  209  [U.  S.  Comp. 
St.  1901,  p.  3200]),  which  makes  unlawful  every  combination  in 
restraint  of  interstate  or  foreign  trade  and  commerce,  and  also  of 
Pub.  Acts  Mich.  1899,  p.  409,  No.  255,  as  supplemented  by  Pub.  Acts 
Mich.  1905,  p.  507,  No.  829,  prohibiting  all  combinations  entered 
into  for  the  purpose  and  with  the  intoit  of  establishing  and  main- 
talning  a  monopoly;  nor  Is  such  transaction  relieved  from  its  in- 
validity under  the  latter  statute  by  Pub.  Acts  Mich.  1905.  pp.  153, 
154,  No.  105.  which  authorizes  mining  corporations  of  the  state  to 
purchase  and  own  stock  in  other  similar  corporations.^ 

Same — Federal  Anti-Trust  Statute — Suit  foe  Injunction. — ^A  pri- 
vate party,  who  has  sustained  special  injury  by  a  violation  of  the 
federal  anti-trust  act  (Act  July  2,  1890,  c.  647,  26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200]),  may  sue  In  a  federal  court  for  injunction 
under  the  general  equity  jurisdiction  of  the  court,  where,  by  reason 
of  diversity  of  citizenship  of  the  parties,  the  court  has  jurisdiction 
of  the  suit 

Corporations — Suit  by  Stockholns — C>onditions  Precedent. — A 
stockholder  of  a  corporation  may  sue  In  a  federal  court  to  restrain 
another  corporation  which  has  obtained  control  of  a  majority  of  its 
stock  from  voting  the  same  for  the  purpose  of  electing  its  own 
directors  and  eliminating  competition  between  the  two  companies  in 
alleged  violation  of  law  and  to  the  irreparable  injury  of  complainant 
as  a  stockholder,  although  the  bill  does  not  sho^  a  formal  demand 
upon  the  directors  to  bring  the  suit  as  provided  by  equity  rule  94, 
even  conceding  that  the  right  of  action  is  in  fact  that  of  the  corpo- 
ration, where  the  allegations  prima  facie  negative  collusion  and 
fairly  show  that  such  demand  would  have  been  unavailing. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  12,  Corpora- 
tU>D0,  if  791-795.] 

•  See  also  167  Fed.  Rep.,  704.    Post,  p.  593.    See  also  167  Fed,  Eep., 
721.    Po9if  p.  618. 

*  Syllabus  copyrighted.  1907,  by  West  Publishing  Co. 
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IR JUNCTION — Special  Injury  to  CJomplainant.— A  bill  by  a  stock- 
holder of  a  corporation,  who  Is  also  an  officer  and  director  to  enjoin 
the  voting  of  stock  by  another  corporation  for  the  alleged  purpose  of 
changing  the  management  In  its  own  Interest  and  creating  an  illegal 
monopoly  to  the  detriment  of  the  minority  stoclc holders,  shows  such 
a  special  Interest  in  complainant  as  distinct  from  the  public  and 
such  threatened  irreparable  injury  to  his  rights  as  to  justify  the 
granting  of  a  preliminary  injunction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  27,  Injunction, 
SS  305,  306.] 

Same — Pbeliminaby  Injunction — Grounds. — The  bill  of  a  stockholder 
and  supporting  affidavits  held  to  make  a  showing  which  entitled  him 
to  a  preliminary  injunction  to  restrain  defendant  from  voting 
stock  to  change  the  officers  and  management  of  the  corporation 
pending  a  hearing  on  the  merita 

In  Equity.    On  application  for  preliminary  injunction. 

Angell^  Boynton^  McMillan  and  Bodman  and  Taggart^ 
Denison  and  Wilson^  for  complainant. 

Otto  Kirchner^  Ghadboume  and  Rees^  and  Butterfield  and 
Keeney^  for  defendant  Calumet  &  Hecla  Mining  Company. 

[870]  Knappen,  District  Judge. 

The  complainant  is  a  citizen  of  Massachusetts.  The  de- 
fendants, hereafter  called,  respectively,  the  Calumet  & 
Hecla  Company  and  the  Osceola  Company,  are  corporations 
organized  under  the  Michigan  mining  law,  and  engaged  in 
the  manfacture  and  sale  of  copper.  The  complainant,  who  is 
the  president  of,  and  a  substantial  stockholder  in,  the  Osceola 
Company,  filed  his  bill  on  the  12th  day  of  March,  iOOT,  for 
the  purpose  of  obtaining  injunction,  both  temporary  and 
permanent,  restraining  the  Calumet  &  Hecla  Company  from 
voting  at  the  annual  stockholders'  meeting  of  the  Osceola 
Company  (then  appointed  to  be  held  on  March  14,  1907)  a 
large  block  of  ©sceola  Company  stock  held  by  the  Calumet 
&  Hecla  Company,  as  well  as  proxies  for  a  large  amount  of 
other  of  such  stock  held  by  that  company,  upon  the  ground 
that  the  action  of  the  Calumet  &  Hecla  Company  in  buying 
and  obtaining  proxies  for  such  stock  constitutes  an  attempt  to 
establish  and  maintain  a  monopoly  of  the  business  of  mining, 
smelting,  refining,  and  selling  copper,  contrary  to  the  Sher- 
man Anti-Trust  Act,  the  Michigan  anti-monopoly  law,  and 


Digitized  by 


Google 


BIGELOW  V.  CALUMET  A  HECLA  MINING  CO.  295 

Opinion  of  the  Court 

common-law  obligations.  Upon  the  filing  of  the  bill,  an  order 
was  issued  restraining  the  voting  of  such  stock  in  advance 
of  the  hearing  of  the  application  for  temporary  injunction, 
except  to  the  extent  of  adjourning  the  annual  meeting.  Hear- 
ing upon  the  application  for  temporary  injunction  has  been 
had  upon  the  bill,  answer,  and  testimony  by  way  of  ex  parte 
affidavits  filed  on  both  sides. 

The  Calumet  &  Hecla  Company  was  organized  in  1871, 
and  capitalized  at  $2,500,000,  only  $1,200,000  of  which  has 
been  paid  in.  Its  operation  has  been  highly  profitable;  the 
market  value  of  its  stock  being  now  about  $90,000,000.  The 
Osceola  Company  is  capitalized  at  $2,403,750.  It  likewise 
has  been  profitably  operated,  having  for  the  past  20  years 
(except  in  1903)  paid  dividends  without  interruption;  those 
paid  in  1906  aggregating  64  per  cent,  of  the  par  value  of  the 
stock,  whose  market  value  is  now  nearly  six  times  the  par 
value.  The  two  mining  companies  are  in  active  competition 
with  each  other  in  the  production  and  sale  of  copper  through- 
out the  United  States  and  foreign  countries;  the  mining 
operations  of  both  being  carried  on  in  the  upper  peninsula 
of  Michigan. 

Until  1905,  companies  organized  under  the  Michigan  min- 
ing law  had  no  power  to  own  stock  in  other  mining  compa- 
nies in  this  state,  although  for  many  years  thoy  had  been 
authorized  to  own  stock  in  companies  outside  the  state.  2 
Comp.  Laws  Mich.  1897,  §  7012.  In  1903,  mining  companies 
were  given  authority  to  hold  stock  in  companies  formed  un- 
der the  Michigan  mining  law  or  under  any  other  laws  for 
refining,  smelting,  or  manufacturing  ores,  minerals,  or  met- 
als. Pub.  Acts  Mich.  1903,  pp.  382,  383,  No.  233.  In  1905, 
corporations  organized  under  the  Michigan  mining  law  were 
empowered  to  "  subscribe  for,  purchase,  own  and  dispose  of 
stock  in  any  company  organized  under  this  act,  or  under 
any  other  laws,  foreign  or  domestic,  for  the  purpose  of 
mining,  refining,  smelting  or  manufacturing  any  or  all  kinds 
of  ores  or  minerals."  Pub.  Acts  Mich.  1905,  No.  105,  pp. 
153,  154. 

The  testimony  tends  to  show  that  Michigan  copper,  which 
Is  known  commercially  as  ^4ake  copper,"  is  of  a  different 
quality  from  that  produced  elsewhere  in  the  United  States, 
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having  superior  tensile  and  tor[871]sional  strength,  duc- 
tility, and  conductivity,  usually  bringing  in  the  market  a 
slightly  higher  price  than  other  copper;  that  the  best  grade 
of  lake  copper,  called  in  the  bill  "prime  lake  copper,"  has 
thus  far  been  produced  only  by  five  companies,  in  the  follow- 
ing amounts  annually,  Calumet  &  Hecla  100,000,000  pounds, 
Osceola  18,000,000,  Quincy  18,000,000,  Tamarack  10,000,000, 
and  Wolverine  10,000,000;  the  Calumet  &  Hecla  Company 
thus  producing  over  75  per  cent,  of  the  aggregate — defend- 
ants' testimony  tending  to  show  that  at  least  five  other  Michi- 
gan mines  are  producing  copper,  aggregating  over  11,000,000 
pounds  annually,  which  rightly  treated  would  be  equally 
good.  It  is  undisputed  that  for  certain  purposes  lake  copper 
is  preferable  to  any  other  copper,  and  the  testimony  tends 
to  show  that  the  United  States  government,  in  its  purchases 
of  unmixed  copper  for  the  manufacture  of  cartridge  cases, 
buys  only  lake  copper,  and  thus  far  has  specified  only  Calu- 
met &  Hecla,  Osceola,  Quincy,  and  Tamarack.  It  is  imdis- 
puted  that  of  the  1,000,000,000  pounds  of  copper  produced 
annually  in  the  United  States  (which  is  considerably  more 
than  produced  in  all  other  countries)  lake  copper  constitutes 
one-quarter  or  one-fifth,  about  one-half  of  which  amoimt  is 
produced  by  the  Calumet  &  Hecla  Company.  The  testimony 
tends  further  to  show  that  since  the  1905  amendment  to  the 
Michigan  mining  law  the  Calumet  &  Hecla  Company  has 
embarked  upon  a  pronounced  policy  of  expansion;  that  it 
has  expended  from  $2,000,000  to  $3,000,000  in  exploring 
mines  on  lands  of  other  companies,  and  several  million  dol- 
lars in  the  purchase  of  stocks  in  competing  mining  compa- 
nies, and  that  it  has  taken  options  on  stocks  of  other  mining 
companies.  The  companies  in  which  such  interests  have 
lately  been  acquired  include  the  Centennial,  AUouez,  La 
Salle,  Gratiot,  Manitou,  Frontenac,  Superior,  and  others, 
some  of  which  mines  are  now  competitive  and  productive, 
others  of  which  are  still  in  the  exploratory  stage;  the  Calu- 
met &  Hecla  Company  owning  in  most  of  these  companies  a 
majority  interest,  and  in  one  or  more  cases  the  entire.  As  a 
part  of  this  policy  of  expansion,  the  Calumet  &  Hecla  Com- 
pany has  increased  its  own  land  holdings  from  about  3,700 


Digitized  by 


Google 


BIGELOW  V.  OALUMBT  ft  HEOLA  MINING  CO.  297 

Opfnlon  of  the  Oonrt 

aeres  to  about  60,000  acres;  the  land  holdings  of  the  compa- 
nies in  which  interests  have  been  acquired  bringing  the  aggre- 
gate holdings  of  land  to  above  70,000  acres.  The  testimony 
furthet  tends  to  show  that  within  a  few  months  before  the 
date  fixed  for  the  1907  annual  meeting  of  the  Osceola  Com- 
pany the  Calumet  *  Hecia  Company  quietly  bought  up  a 
large  amount  of  Osceola  stock ;  the  management  of  the  Osce- 
ola Company  knowing  nothing  of  such  purchase  until  Febru- 
ary 90  (22  days  before  the  proposed  annual  meeting),  on 
which  date  20,000  shares  were  transferred  to  the  Calumet  A. 
Heda  Gmipany  on  the  books  of  the  Osceola  Company,  and 
the  Calumet  &  Heda  Ccwnpany  also  being  the  owner  of  addi- 
tional holdings  not  of  record,  the  amount  of  which  is  not 
^own,  except  that  the  answer  of  the  defendant  says  that  its 
holdings  are  less  than  a  majority,  which  majority  would  be 
about  48,000  shares.  On  February  21,  1907,  the  Calumet  & 
Hecla  Company  sent,  in  its  own  name,  to  all  the  stockholders 
of  the  Osceola  Company  whose  names  and  addresses  it  could 
learn,  a  circular  letter  in  which  the  Calumet  &  Hecla  Com- 
pany, **  as  the  largest  stockholder  of  the  Osceola  Consolidated 
Mining  Company,"  adced  that  all  Osceola  stockholders  who 
should  be  willing  to  [878]  intrust  the  management  of  the 
omipany  to  a  board  of  directors  "the  majority  of  whom 
diould  be  selected  "  from  a  list  given  in  the  letter  (who  in 
fact  were  representatives  of  the  Calumet  *  Hecla  Company) 
appoint  as  their  proxies  three  Calumet  &  Hecla  repre^nt- 
atives  named  therein,  one  of  whom  is  the  vice  president  of 
that  ownpany.  The  testimony  tends  to  show  that  on  the  same 
21*  day  of  February  the  Calumet  &  Hecla  Company  wrote 
to  complainant,  as  president  of  the  Osceola  Company,  a  let- 
ter stating  that  the  Calumet  &  Hecla  Company  had  become 
the  largest  shareholder  of  record  in  the  Osceola  Company, 
and  expected  to  "elect  a  majority  of  the  directors  at  its 
annual  meeting,  March  14,  next,"  and  requesting  that  until 
such  etection  no  contract  be  entered  into  by  the  president, 
diyeetcTS,  or  agents  of  the  Osceola  Company  which  by  its 
tenns  %as  not  to  be  performed  entirely  during  the  term  of 
ttie  pteadnt  board  of  directors  (which  would  naturally  then 
extend  bttt  a  few  weeks  longer) ,  especially  contracts  for  the 
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sale  of  its  copper  products  or  for  the  purchase  of  coal,  con* 
tracts  with  railways  and  mills,  for  the  sale  of  lands  or  for  the 
location  of  mills.  The  manifest  purpose  of  the  Calumet  & 
Hecla  Company  in  sending  this  letter  was  to  prevent  the 
Osceola  Company  from  entering  into  any  contracts,  or  assum- 
ing any  obligations,  which  could  conflict  with  the  manage- 
ment of  the  Osceola  Company  by  the  Calumet  &  Heda  Com- 
pany in  case  the  latter  should  secure  such  expected  control. 
The  case  presented  fairly  tends  to  show  that  the  Calumet  & 
Hecla  Company  bought  its  holdings  of  Osceola  stock,  and 
procured  the  proxies  referred  to,  with  the  intention,  if  possi- 
ble, of  thereby  controlling  the  management  of  this  competing 
company,  with  which  it  had  previously  no  connection  by  way 
of  stock  ownership  or  otherwise,  and  of  turning  out  the  pres- 
ent management  of  the  Osceola  Company;  that  it  would 
have  bought  a  controlling  interest  had  such  interest  been 
readily  acquirable  on  satisfactory  terms;  and  that  it  has 
obtained  enough  proxies,  together  with  its  own  stock  hold- 
ings, to  elect  a  controlling  majority  of  the  board  of  directors 
of  the  Osceola  Company,  and  at  the  time  the  bill  was  filed 
was  intending  to  so  vote  such  shares  and  to  so  act. 

The  Kearsarge  lode  runs  through  the  mines  of  the  Calu- 
met &  Hecla,  Osceola,  Centennial,  Allouez,  La  Salle,  and 
Gratiot.  The  testimony  tends  to  show  that  the  Calumet  & 
Hecla  Company  proposes  by  combining  the  Osceola  with  its 
other  holdings  to  operate  that  company,  the  Calumet  & 
Hecla,  Centenrrial,  Allouez,  and  possibly  other  mines,  by 
sinking  through  Osceola  lands  shafts  for  other  mines,  shaf U 
for  the  Osceola  through  the  lands  of  other  companies,  and 
using  for  some  or  all  of  these  mines  on  the  lode  drifts  or 
openings  from  the  lands  of  other  mines,  using  machinery  in 
common  to  some  extent  for  two  or  more  of  such  mines,  in- 
cluding the  Osceola,  and  having  ores  from  all  these  mines 
stamped,  smelted,  refined,  and  sold  through  Calumet  & 
Heda  agencies;  that  the  Osceola's  product  is  now,  and  for 
a  long  time  has  been,  sold  through  the  United  Metals  Selling 
Company,  with  which  the  Calumet  &  Hecla  is  not  in  sym- 
pathy; that  the  Osceola,  in  connection  with  two  other  mines, 
owns  a  smelter  and  is  interested  in  a  chemical  company,  the 
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use  of  both  of  which  the  Calumet  &  Hecla  Company  pro- 
poses to  dispense  with.  Complainant's  aflSdavits  tend  to  show 
that  such  proposed  change  of  policy  and  management,  in- 
f878]cluding  such  proposed  interuse  of  shafts,  drifts,  and 
machinery,  would  be  injurious  to  the  interests  of  the  Osceola 
and  its  stockholders,  through  the  increased  danger  of  fire, 
peril  to  life,  and  otherwise;  that  the  management  of  the 
Calumet  &  Hecla  Company  has  been,  and  is,  extravagant, 
and  it  is  only  by  reason  of  the  phenomenal  richness  of  its 
ores  that  its  management  has  been  profitable;  that  the  al- 
leged extravagant  management  of  the  Calumet  &  Hecla 
Company  applied  to  the  Osceola  ores  would  render  the 
operation  of  the  latter  company  unprofitable,  would  depress 
stock  values,  and  would  greatly  injure  complainant  and 
other  minority  stockholders  in  the  Osceola  Company.  Com- 
plainant's testimony  further  tends  to  show  that  the  control 
of  the  copper  output  of  the  mines  of  Michigan  would  estab- 
lish an  absolute  and  complete  monopoly  in  the  production 
of  the  best  grades  of  copper,  independently  of  the  ownership 
of  any  mines  now  in  operation  within  the  United  States  or 
elsewhere,  and  would  permit  the  raising  of  the  price  of  such 
copper;  that  the  control  of  the  Calumet  &  Hecla  and  the 
Osceola  mines  by  one  corporation  will  tend  to  create  a  prac- 
tical monopoly  in  the  supply  of  such  copper  so  used  and 
would  eliminate  all  competitive  bidding  as  between  the  two 
companies,  thus  creating  a  monopoly  in  the  supply  of  such 
copper;  that  such  control  of  the  Osceola  Company  by  the 
Calmnet  &  Hecla  Company  would  result  in  at  least  a  partial 
monopoly  in  prime  lake  copper;  that  the  acquisition  of  the 
Tamarack  and  Quincy  mines  would  make  such  monopoly 
complete;  and  that  the  effect  of  the  control  of  the  Osceola 
Company  by  the  Calumet  &  Hecla  Company  would  of  itself 
enabler  the  latter  to  raise  the  price  of  prime  lake  copper. 

The  bill  alleges  that  lake  copper  is  used  in  all  branches 
of  the  arts  in  enormous  quantities,  and  is  used  and  sold  out- 
side the  state  of  Michigan,  being  delivered  by  the  companies 
producing  it  to  all  parts  of  this  and  foreign  countries ;  that 
the  Osceola  Company  is  in  active  competition  with  the  Calu- 
met &  Hecla  Company  in  producing  and  selling  such  coppe? 

10370*— S.  Doc.  Ill,  62-1,  vol  3 20 
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throughout  the  United  States  and  in  foreign  countries;  that 
each  of  said  companies  is  engaged  in  interstate  and  foreign 
commerce ;  that  the  action  of  the  Calumet  &  Hecla  Company 
in  so  attempting  to  secure  control  of  the  Osceola  Company, 
including  the  election  of  its  board  of  directors,  is  a  part  of 
the  general  plan  of  the  Calumet  &  Hecla  Company  to  secure 
control  of  practically  the  entire  output  of  lake  copper,  and 
thereby  secure  a  complete  and  absolute  monopoly  of  the 
product  of  such  copper  throughout  the  United  States,  and 
especially  of  such  prime  lake  copper;  and  that  such  purchase 
of  stock  and  procurement  of  proxies  are  ultra  vires  and  con- 
fer no  authority  upon  the  Calumet  &  Hecla  Company  to  vote 
the  same. 

The  defendant,  both  by  answer  and  affidavits,  disputes 
many  of  complainant's  allegations  of  fact,  expressly  denying 
that  it  is  intending  or  attempting  to  obtain  a  monopoly  or 
control  either  of  prime  lake  copper  or  of  lake  copper  gen- 
erally, and  denying  that  its  control  of  the  Osceola  Company 
would  or  could  accomplish  such  monopoly,  complete  or  par- 
tial. It  disclaims  any  intention  to  operate  the  Osceola 
Company  to  the  injury  of  the  minority  stockholders;  alleges 
that  the  majority  of  the  stockholders  of  that  company  are 
dissatisfied  with  the  present  management,  and  that  it  intends 
to  make  the  operation  [874]  of  the  Osceola  Company's  prop- 
erty more  profitable  to  the  latter's  stockholders  than  hereto- 
fore. It  submits  that  the  acts  complained  of  do  not  offend 
against  either  the  federal  Anti-Trust  Act,  the  Michigan 
anti-monopoly  act,  or  common-law  equity  principles;  that 
if  the  acts  complained  of  are  unlawful  the  remedy  by  in- 
junction may  be  invoked  only  by  the  Attorney  General  of 
the  United  States,  or  the  Attorney  General  or  prosecuting 
attorneys  of  the  state  of  Michigan;  that,  if  such  injunctive 
relief  may  be  given  to  a  private  party,  it  can  be  given  only 
to  the  Osceola  Company;  that  complainant,  as  a  minority 
stockholder,  has  shown  no  right  to  act  on  behalf  of  the 
corporation;  that  no  peculiar  injury  to  complainant,  actual 
or  threatened,  is  alleged;  and  that,  upon  the  face  of  the 
testimony  presented,  an  injunction  in  advance  of  final  hear- 
ing would  be  an  unwarranted  divesting  of  property  rights 
and  an  unwarranted  disturbing  of  the  existing  status. 
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1.  The  bill  plainly  alleges  a  violation  of  law,  unless  the 
transaction  complained  of  is  made  lawful  by  the  fact  that  the 
alleged  attempted  monopoly  is  proposed  to  be  accomplished 
by  means  of  a  control  of  stock  in  a  competing  company, 
rather  than  by  direct  previous  agreement  between  the  two 
companies.  The  allegation  is,  in  substance,  that  the  stock 
has  been  purchased,  and  the  proxies  obtained,  for  the  pur- 
pose of  suppressing  competition  between  two  otherwise  com- 
peting companies,  and  that  the  proposed  control  will  in  fact 
enable  the  creation  of  a  monopoly.  The  formation  of  a 
monopoly  for  the  purpose  of  suppressing  trade  or  commerce 
is  unlawful,  both  at  common  law  {Richardson  v.  Buhl^  77 
Mich.  632,  43  N.  W.  1102,  6  L.  R.  A.  457;  Hunt  v.  Riverside 
Co-operative  Club,  140  Mich.  548,  104  N.  W.  40, 112  Am.  St. 
Rep.  420;  Chesapeake  &  Ohio  Fuel  Co,  v.  U.  S.,  115  Fed.  610, 
53  C.  C.  A.  256),  and  under  both  the  federal  and  state  anti- 
trust laws.  The  federal  act  provides  that  every  combination 
in  restraint  of  trade  or  commerce  is  illegal.  Act  July  2, 
1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200].  As 
said  by  Judge  (now  Justice)  Day,  in  Chesapeake  cfe  Ohio 
Fuel  Co.  V.  U.  S.,  115  Fed.  619,  53  C.  C.  A.  265:  "All  con- 
tracts and  combinations  are  declared  illegal  if  in  restraint  of 
trade  or  commerce  among  the  states."  Under  the  Michigan 
statute,  a  trust  is  a  "  combination  of  capital,  skill  or  arts 
by  two  or  more  persons,  firms,  partnerships,  corporations  or 
associations  of  persons,  *  *  *  (3)  to  prevent  competition 
in  manufacturing,  making,  transportation,  sale  or  purchase 
of  merchandise,  produce  or  any  commodity,"  and  it  is  de- 
clared to  be  unlawful,  against  public  policy,  and  void  for 
two  or  more  persons  or  corporations  to  "  pool,  combine,  or 
directly  or  indirectly  unite  any  interests  that  they  may  have 
connected  with  the  sale  or  transportation  of  any  such  article 
or  commodity,  that  its  price  might  in  any  manner  be  af- 
fected." Pub.  Acts  Mich.  1899,  p.  409,  No.  255.  The  supple, 
mentary  and  declaratory  act  of  1905  provides  that : 

"All  combinations  of  persons,  partnersliips  or  corporations  made  or 
entered  into  for  the  purpose  and  with  the  intent  of  establishing  and 
maintaining,  or  of  attempting  to  establish  or  maintain,  a  monopoly  of 
anj  trade,  pnnniit,  avocation,  profession  or  business,  are  hereby  de- 
clared to  be  against  public  policy,  illegal  and  void.'*  Pub.  Acts  Mich. 
1906,  p.  607,  No.  828. 
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[875]  It  is  not  necessary  under  either  the  federal  or  state 
statutes  that  a  complete  monopoly  be  effected.  It  is  sufficient 
if  it  tends  to  that  end,  and  to  deprive  the  public  of  the  ad- 
vantages which  flow  from  free  competition.  V.  S.  v.  E.  C. 
Knight  Co.,  156  U.  S.  16,  15  Sup.  Ct.  249,  39  L.  Ed.  325; 
Northern  Securities  Co.  v.  U.  S.,  193  U.  S.  332,  24  Sup.  Ct 
436,  48  L.  Ed.  679;  Hunt  v.  Riverside  Co-operative  Clubj 
140  Mich.  547,  104  N.  W.  40,  112  Am.  St.  Rep.  420.  The 
above-quoted  language  of  both  the  federal  and  state  statutes 
is  in  terms  broad  enough  to  cover  any  means  purposely 
adopted  for,  and  manifestly  adapted  to,  the  accomplishment 
of  the  unlawful  purposes.  It  seems  clear  that,  imder  the 
decision  in  Northern  SecuHties  Co.  v.  V.  /S.,  193  U.  S.  197, 
24  Sup.  Ct.  436, 48  L.  Ed.  679,  the  creation  of  a  monopoly  by 
way  of  stock  purchase  and  control  offends  against  the  statute. 
In  that  case,  at  page  331  of  193  U.  S.,  and  page  454  of  24 
Sup.  Ct.  [48  L.  Ed.  679],  it  is  said: 

"It  (tlie  Slierman  Anti-Trust  Act)  does  embrace  and  declare  to  be 
illegal  every  contract,  combination,  or  conspiracy,  in  whatever  form, 
of  whatever  nature,  and  wlioever  may  be  the  parties  to  it,  which 
directly  or  necessarily  operates  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations." 

The  distinction  recognized  in  Davis  v.  A.  Booth  <&  Co., 
131  Fed.  31,  65  C.  C.  A.  269,  and  in  Northern  Securities  Co. 
V.  U.  S.,  betAveen  cases  of  outright  purchase  of  the  entire 
property  of  the  absorbed  company,  and  cases  of  combination 
of  owners  and  property  under  one  management,  where  each 
owner's  interest  is  continued  in  the  combination,  would  seem 
to  place  a  combination  by  way  of  stock  purchase  and  stock 
proxies  within  the  prohibition  of  the  statute.  In  the  late 
case  of  Dxtnhar  v.  American  Tel,  <&  Tel.  Co.,  79  N.  E.  427, 
224  111.  9,  the  Supreme  Court  of  Illinois  has  directly  held 
that,  where  a  corporation  purchased  the  majority  of  the 
stock  of  another  corporation,  it  is  sufficient  to  condemn  the 
transaction  as  unlawful,  if  its  tendency  is  to  restrain  com- 
petition. This  principle  is  impliedly  recognized  in  Clark  & 
Marshall  on  Private  Corporations,  §  652  (14).  Nor  c^n  the 
fact  that  the  alleged  monopoly  is  proposed  to  be  affected  in 
part  by  the  holding  of  proxies  relieve  an  otheirwise  unlawful 
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transaction  of  its  unlawful  character.  If  the  object  of  ob- 
taining the  proxies  was,  as  alleged,  to  create  a  monopoly,  it 
is  within  the  manifest  prohibition  of  the  law.  The  identity 
of  the  two  corporations  is  maintained,  and  the  combination 
is  as  effective  as  if  a  lease  of  the  corporate  property  had  been 
given. 

The  fact  that  the  Michigan  mining  statute  of  1905  gave 
the  Calumet  A  Hecla  Company  power  to  purchase  and  own 
stocks  in  other  mining  corporations  is  invoked  as  making  law- 
ful the  monopolistic  control  obtained  through  such  purchase. 
The  proposition  is,  in  other  words,  that  the  Michigan  statute 
gives  the  right  to  do  the  act  complained  of.  Pub.  Acts 
Mich.  1906,  p.  153,  No.  105.  But  this  statute  must  be  read 
in  connection  with  the  avowed  policy  of  the  state  as  ex- 
pressed by  its  statutes.  Distilling  <&  Cattle  Feeding  Co.  v. 
People,  156  111.  491,  41  N.  E.  188,  47  Am.  St.  Rep.  200. 
When  the  amendment  above  referred  to  was  passed,  the  stat- 
ute of  1899,  above  referred  to,  was  in  force.  The  same 
legislature  which  passed  the  mining  amendment  of  1905 
[876]  later  passed  act  No.  329,  p.  508,  acts  1905,  "  supple- 
mentary to,  and  declaratory  of,"  the  anti-monopoly  act  of 
1899,  containing  the  express  provision  before  quoted,  and  in 
addition  thereto  exceptionally  drastic  provisions  designed  to 
prevwit  monopolies,  total  or  partial,  by  whatever  means 
accomplished.  The  result  of  these  two  statutes  is  that  power 
was  given  to  the  Calumet  St  Hecla  Company  to  purchase 
stock  in  the  Osceola  Company,  but  the  right  to  exercise  that 
power  in  violation  of  the  anti-monopoly  statutes  of  the  state 
was  not  given.  For  the  reasons  stated,  the  conclusion  reached 
is  that  the  bill  sufficiently  alleges  an  unlawful  combination. 

2.  The  question  whether  a  bill  for  injunctive  relief  can  be 
maintained  under  the  federal  Anti-Trust  Act  at  the  instance 
of  a  private  party  is  not  free  from  difficulty.  It  is  strenu- 
ously contended  that  under  neither  the  federal  Anti-Trust 
Act  nor  the  State  act  can  relief  by  way  of  injunction  be 
granted  to  a  private  party ;  that  section  4  of  the  federal  act, 
which  provides  for  injunctive  relief,  is  expressly  limited  to 
suits  brought  at  the  instance  of  the  Attorney  General ;  and 
that  section  7  of  the  federal  act,  giving  to  an  injured  party  a 
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right  of  action  at  law  for  treble  damages,  considered  in  con- 
nection with  section  4  referred  to,  by  necessary  implication 
excludes  the  right  of  a  private  party  to  maintain  any  suit 
except  that  for  treble  damages  under  section  7,  regardless  of 
the  general  equitable  jurisdiction  of  the  court.  Some  of  the 
cases  cited  affirm  this  contention.  Others  of  them,  in  my 
judgment,  do  not,  but,  on  the  contrary,  recognize  the  rule  that 
the  prohibition  against  injunctive  relief  under  the  federal 
act  is  limited  to  suits  brought  for  injuries  common  to  the 
general  public,  and  that  under  the  general  jurisdiction  of 
equity  relief  may  be  granted  to  a  private  party  against  vio- 
lations of  the  Anti-Trust  Act, 

In  BUndell  v.  Hagan  (C.  C.)  54  Fed.  40,  and  Id.,  56  Fed. 
696,  6  C.  C.  A.  86,  relief  was  asked,  first,  under  the  federal 
Anti-Trust  Act;  and,  second,  under  the  general  equity  juris- 
diction of  the  court.  The  district  judge  held  that  no  one 
but  the  Attorney  General  could  file  a  bill  under  the  Anti- 
Trust  Act,  but  that,  as  the  court  had  jurisdiction  of  the  case 
by  reason  of  diverse  citizenship  of  the  parties,  it  could  grant 
relief  upon  the  grounds  of  inadequacy  of  legal  remedy  and 
the  prevention  of  multiplicity  of  suits.  The  relief  granted 
was  given  none  the  less  on  account  of  the  unlawful  combina- 
tion in  restraint  of  trade. 

In  Pidcock  v.  Hamngton  (C.  C.)  64  Fed.  821,  complain- 
ant expressly  disclaimed  any  right  to  relief  under  the  general 
equity  principles  of  the  common  law,  and  planted  himself 
solely  on  the  Sherman  Act.  The  district  judge  sustained  a 
demurrer  to  the  bill.  The  decision  was  not  reviewed.  It 
does  not  appear  that  there  was  diverse  citizenship  of  the 
parties,  and  thus  that  the  court  would  have  had  jurisdiction 
of  the  case  but  for  the  federal  question. 

In  Gulf,  G.  (&  S.  F.  Ry.  Co.  v.  Miami  S.  S.  Co.,  86  Fed. 
407,  30  C.  C.  A.  142,  it  was  held  that  no  case  was  stated  under 
either  the  federal  Anti-Trust  Act  or  the  common  law;  but 
it  was  said : 

"  We  do  not  doubt  the  general  jurisdiction  of  the  Circuit  Ck)urt  as 
a  court  of  equity  to  afford  preventive  relief,  In  a  proper  case,  against 
threatened  Injury  about  to  result  to  an  individual,  for  any  nnlawfol 
agreement,  combination  or  conspiracy  in  restraint  •f  trade.'* 
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[877]  In  So.  Ind.  Exp.  Co.  v.  U.  8.  Exp.  Co.  (C.  C.))  88 
Fed.  659,  and  Id.,  92  Fed.  1022,  35  C.  C.  A.  172,  heard  on 
demurrer  to  bill,  the  acts  complained  of  were  entirely  lawful 
unless  by  reason  of  the  federal  Anti-Trust  Act.  It  was  held 
that  under  that  law  a  private  party  could  not  obtain  relief 
by  bill  in  equity.  It  does  not  appear  that  the  court  had 
jurisdiction  by  reason  of  diverse  citizenship. 

In  Metcalf  v.  American  School  Furn.  Co.  (C.  C.)  108  Fed. 
909,  and  Id.,  113  Fed.  1020,  51  C  C.  A.  599,  heard  on  motion 
for  temporary  injunction  and  on  demurrer  to  the  bill,  com- 
plainant sought,  first,  relief  against  the  monopoly  created  by 
the  absorption  of  the  Buffalo  Company  by  the  American 
School  Furniture  Company,  and,  second,  the  assessment  and 
collection  in  the  equity  suit  of  the  treble  damages  given  by 
the  seventh  section  of  the  federal  Ant-Trust  Act.  The  dis- 
trict judge  held  that  these  damages  were  recoverable  only  in 
an  action  at  law  for  the  sole  benefit  of  the  complainant,  while 
the  equitable  relief  was  for  the  benefit  of  all  interested  in  the 
corporation,  and  that  the  bill  was  thus  multifarious.  The 
right  to  equitable  relief  was  not,  however,  denied,  but  ex- 
pressly affirmed.  After  the  bill  had  been  amended  by  elim- 
inating the  demand  for  treble  damages,  and  upon  hearing 
upon  demurrers  and  pleas  to  the  amended  bill  ( [C.  C]  122 
Fed.  115).  the  district  judge  held  that  the  bill  presented  no 
case  except  under  the  federal  anti-trust  law,  and  that  under 
that  law  suit  for  injunctive  relief  could  be  brought  only  at 
the  instance  of  the  Attorney  General.  This  decision  has  not 
been  reviewed. 

While  the  decisions  referred  to  are  entitled  to  great  respect, 
they  do  not  commend  themselves  to  my  judgment  so  far  as 
they  deny  the  right  of  a  private  party,  who  has  sustained 
special  injury  by  the  violation  of  the  Anti-Trust  Act,  to  re- 
lief by  injunction  under  the  general  equity  jurisdiction  of  the 
court.  As  already  seen,  the  cases  referred  to  do  not  gener- 
ally announce  such  rule. 

The  case  of  Minnesota  v.  Northei'u  Securities  Go.^  194  U.  S. 
48,  70,  72,  24  Sup.  Ct.  598,  48  L.  Ed.  870,  does  not,  to  my 
mind,  assert  the  rule  contended  for  by  defendant.  On  the 
contrary,  it  seems  to  recognize  by  implication  a  contrary  rule. 
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In  that  case,  which  was  decided  since  the  decisions  in  all  the 
cases  referred  to  above,  the  State  sought  relief  under  both  the 
Minnesota  statute  and  the  federal  Anti-Trust  Act.  It  was 
held  that  relief  could  not  be  given  under  the  Minnesota 
statute  for  lack  of  diverse  citizenship  of  the  parties,  nor 
under  the  federal  statute  because  the  injury  alleged  to  have 
been  sustained  by  the  State  was  not  direct  or  special,  but  only 
"remote  and  indirect;  such  an  injury  as  would  come  alike, 
although  in  diflFerent  degrees,  to  every  individual  owner  of 
property  in  a  State  by  reason  of  the  suppression,  in  violation 
of  the  act  of  Congress,  of  free  competition  between  interstate 
carriers  engaged  in  business  in  such  State ;  not  such  a  direct, 
actual  injury  as  that  provided  for  in  the  seventh  section  of 
the  statute."  It  was  accordingly  merely  held  (so  far  as 
right  to  relief  under  the  federal  Anti-Trust  Act  is  con- 
cerned) that  the  intention  of  the  statute  was  "  to  limit  direct 
proceedings  in  equity  to  prevent  and  restrain  such  viola- 
tions of  the  Anti-Trust  Act  as  cause  injury  to  the  general 
public,  or  to  all  alike,  merely  from  the  suppression  of  com- 
petition in  trade  and  commerce  among  the  several  States  and 
with  foreign  nations,  to  those  in[878]stituted  in  the  name 
of  the  United  States  under  the  fourth  section  of  the  act,  by 
district  attorneys  of  the  United  States,  acting  imder  the 
direction  of  the  Attorney  General." 

I  can  not  overlook  the  fact  that  the  federal  Anti-Trust  Act 
is  highly  remedial.  Its  apparent  object  is  not  to  restrict,  but 
to  extend,  remedies.  The  seventh  section  gives  the  Circuit 
Courts  jurisdiction  without  respect  to  the  amount  in  con- 
troversy, allows  threefold  damages  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee.  The  very  penal  provi- 
sions invoked  by  defendant's  counsel  as  requiring  a  strict 
construction  of  the  act  are  but  evidence  of  the  highly 
remedial  nature  of  the  statute,  and  I  am  loath  to  conclude 
that  a  statute  of  this  nature  should  be  construed  as  taking 
away  the  otherwise  existing  jurisdiction  of  equity  to  afford 
relief.  In  this  case  jurisdiction  is  conferred  by  the  diverse 
citizenship  of  the  parties. 

The  case  of  In  re  Lennon^  166  U.  S.  548,  17  Sup.  Ct.  668. 
41  L.  Ed.  1110,  is  not  without  pertinency.  It  was  there  held 
(under  habeas  corpus  proceedings  alleging  lack  of  jurisdic- 
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tion)  that  a  bill  in  equity  was  properly  filed  by  one  railroad 
company  against  other  railroad  companies  under  the  Inter- 
state Commerce  Act  of  February  4,  1887,  c.  104,  24  Stat.  379 
[U.  S.  Comp.  St.  1901,  p.  3154],  to  restrain  the  refusal  to 
afford  equal  facilities  to  the  connecting  line,  as  exhibiting 
a  case  arising  under  the  laws  of  the  United  States,  namely, 
the  Interstate  Commerce  Act.  The  court  there  said  (page 
554  of  166  U.  S.  and  page  660  of  17  Sup.  Ct.  [41  L.  Ed. 
1110]): 

••Cases  arising  under  the  laws  of  the  United  States  are  such  as 
grow  out  of  the  legislation  of  Congress,  whether  they  constitute  the 
right  or  privilege,  or  claim,  or  protection,  or  defense  of  the  party,  in 
whole  or  in  part,  by  whom  they  are  asserted." 

It  is  noticeable  that  the  act  there  in  question  expressly  pro- 
vided for  relief  to  the  injured  person  either  by  suit  against 
the  offending  carrier  or  through  complaint  to  the  commission 
(sections  8  and  9),  but  not  for  injunction,  except  under 
circumstances  not  existing,  and  by  methods  not  employed 
in  the  suit  in  question. 

The  bill  alleges  that  the  complainant's  remedy  at  law  is 
inadequate,  and  it  may  well  be.  It  is  fairly  inferable  from 
the  case  presented  that,  if  the  control  of  the  Osceola  Com- 
pany by  the  Calumet  &  Hecla  Company  is  had,  a  complete 
revolution  in  the  management  and  in  the  method  of  opera- 
tion of  the  former  company  will  take  place.  To  prove 
damages  as  resulting  from  such  a  combination,  in  view  of  the 
complete  change  of  methods  intended,  and  under  an  entirely 
new  management,  may  well  be  difficult.  The  reasons  for 
such  difficulty  seem  too  apparent  to  require  elaboration.  The 
Michigan  statute,  however  (Pub.  Acts  Mich.  1899,  p.  409, 
No.  255),  contains  no  express  provision  for  injunction  suits 
by  the  district  attorney  or  prosecuting  attorneys,  although 
"  for  a  violation  of  any  of  the  provisions  of  the  act "  it  au- 
thorizes the  institution  of  "  proper  suits  or  quo  warranto 
proceedings  in  a  court  of  competent  jurisdiction,"  which  is 
recognized  as  giving  authority  to  maintain  injunction  suits 
to  restrain  violations  of  the  Anti-Trust  Law.  Hunt  v.  River- 
side Co-operative  Cluh,  supra.  It  is  therefore  not  neces- 
sarily subject  to  the  same  considerations  as  the  federal 
statute. 
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[879J  In  my  opinion,  under  the  case  here  presented,  the 
objection  that  remedy  by  injunction  cannot  be  afforded  at 
the  instance  of  the  injured  party  should  not  be  sustained. 

It  is  contended  that  under  the  case  made  by  the  bill  the 
grievance  complained  of  is  that  of  the  Osceola  Company, 
and  that  complainant,  as  a  stockholder  in  that  company, 
has  not  complied  with  general  equity  rule  No.  94,  adopted  to 
prevent  a  collusive  conferring  of  jurisdiction.  The  author- 
ities agree  that,  where  the  relief  is  sought  for  the  benefit  of 
the  corporation,  the  complaining  stockholder  must  show  that 
he  has  exhausted  all  means  within  his  reach  to  induce  the 
corporation  to  take  action,  to  the  extent  of  formally  making 
demand  for  action  upon  the  board  of  directors  (and,  as  held 
in  some  cases,  even  upon  the  stockholders),  unless  it  appears 
that  such  demand  would  be  an  idle  ceremony.  It  is  clear  that 
such  demand  upon  the  stockholders  would  have  been,  in  this 
case,  an  idle  ceremony,  as  a  majority  of  the  stock  is  appar- 
ently controlled  by  the  Calumet  &  Hecla  Company.  More- 
over, but  22  days  intervened  between  February  20  and  March 
14,  and  the  mining  law  required  four  weeks'  publication  of 
notice  for  special  stockholders'  meeting.  2  Comp.  Laws 
Mich.  1897,  §  6999.  The  bill  alleges  that  the  suit  is  not  col- 
lusive; that  complainant  had  consulted  with  a  majority  of 
the  directors,  all  of  whom  expressed  their  opinion  that  the 
corporation  should  not  bring  the  suit,  in  view  of  the  antag- 
onism thereto  on  the  part  of  the  majority  of  the  stockholders, 
and  in  view  of  the  near  expiration  of  their  terms  as  directors. 
Assuming  that  the  relief  asked  for  belongs  to  the  corpora- 
tion, the  question  is:  Does  the  bill  show  that  demand  upon 
the  directors  to  bring  the  suit  would  be  an  idle  ceremony? 
This  hearing  is  not  upon  demurrer  to  the  bill,  but  upon 
answer  and  affidavits.  There  is  force  in  the  suggestion  that 
the  directors  might  properly  be  adverse  to  taking  corporate 
action  under  the  circumstances  stated,  and  that  under  the 
allegations  referred  to  there  is  as  much  ground  for  an  infer- 
ence that  the  board,  if  formally  called  together,  would  have 
declined  to  take  corporate  action,  as  in  a  case  where  individ- 
ual directors  are  known  to  favor  the  situation  complained  of. 
The  allegations  prima  facie  negative  collusion.     If  upon 
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final  hearing  the  jurisdiction  of  this  court  should  be  found 
to  rest  upon  collusion,  the  bill  would  be  then  dismissed.  The 
fact  that  the  original  bill  did  not  allege  compliance  with 
rule  94  is  not  material.  The  amended  bill  was  filed  as  a  mat- 
ter of  right!  On  this  hearing  relief  can  be  given  on  the 
amended  bill  with  the  same  effect  as  if  it  were  an  original 
biU. 

It  is  not  clear,  however,  that  the  grievance  complained  of 
belongs  solely  to  the  corporation.  An  action  at  law  for  the 
recovery  of  damages  on  account  of  the  acts  sought  to  be 
enjoined  would  accrue  to  individual  stockholders,  under  sec- 
tion 7  of  the  federal  act  and  the  eleventh  section  of  the 
Michigan  statute.  Metcalf  v.  American  School  Fum.  Co. 
(C.  C.)  108  Fed.  909,  912;  s.  c.  (C.  C.)  122  Fed.  115,  116. 
The  right  of  the  complainant  to  maintain  the  bill  for  his 
personal  interest  is  recognized  by  respectable  authorities. 
High  on  Injunctions  (4th  Ed.)  §  1227,  and  cases  cited; 
Dunbar  v.  American  Tel.  <b  Tel.  Co.,  79  N.  E.  423,  224  111. 
9.  If  the  Osceola  Company  was. not  a  necessary  party,  and 
the  bill  is  maintainable  upon  general  equity  princi- 
[880]  pies,  this  court  would  have  jurisdiction  through  diver- 
sity of  citizenship,  and  thus  the  case  would  not  be  within  the 
mischief  aimed  at  by  the  rule  in  question. 

4.  It  is  contended  that  the  bill  does  not  allege  a  threatened, 
direct  injury  to  complainant  from  the  proposed  monopoly 
charged,  beyond  such  injury  as  would  be  suffered  by  the 
general  public,  and  that  irreparable  injury  is  not  sufficiently 
allied  to  justify  injunction.  The  seventeenth  paragraph  of 
the  bill  alleges  that  if  the  Calumet  &  Hecla  Company  shall 
secure  the  intended  control  of  the  Osceola  Company  it  will 
be  able  to,  and  will,  control  the  Osceola  Company  in  its  own 
interests,  and  not  in  the  interests  of  complainant  and  other 
stockholders  similarly  situated;  that  the  officers  of  the  Os- 
ceola Company  will  have  no  independence  of  action  in  the 
management  of  that  company's  affairs;  and  that  thereby 
complainant  and  other  stockholders  will  suffer  great  loss 
and  damage.  As  before  said,  this  hearing  is  not  on  demurrer 
to  the  bill.  The  paragraph  in  question  must  be  construed  in 
connection  with  the  other  paragraphs  of  the  bill  and  the 
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case  presented  upon  this  application.  The  bill  alleges  that 
the  complainant  is  director  and  oflScer  of  the  Osceola  Com- 
pany, and  defendant's  aflSdavits  allege  that  he  receives  a  sub- 
stantial salary.  It  is  alleged  that  the  Calumet  &  Hecla  Com- 
pany proposes  to  oust  the  present  directors,  including  the 
complainant,  as  a  director  and  officer.  Complainant's  affi- 
davits tend  to  show  that  the  Calumet  &  Hecla  Company  pro- 
poses to  revolutionize  the  method  of  operation  of  the  Osceola 
mine,  both  in  mining,  manufacturing,  and  selling,  and  in  the 
interuse  of  shafts,  drifts,  and  openings,  and  that  the  proposed 
methods,  if  applied,  will  injure  the  value  of  complainant's 
stock.  Surely  injuries  such  as  these  are  distinct  from  such 
as  would  be  suffered  by  the  general  public  through  the  crea- 
tion of  a  monopoly,  and  are  injurious  not  only  to  the  corpora- 
tion as  an  entity,  but  to  the  individual  stockholders.  More- 
over, under  the  anti-trust  laws,  if  an  unlawful  monopoly  is 
created,  the  Osceola  Company  would  be  subject  not  only  to 
fine,  but  to  forfeiture  of  franchises,  notwithstanding  the  mo- 
nopoly is  created  by  action  of  the  stockholders  rather  than  by 
corporate  action.  Clark  &  Marshall  on  Private  C/Orpora- 
tions,  §  314  (R).  These  injuries  likewise  are  distinct  from 
those  suffered  by  the  general  public.  If  the  injuries  referred 
to  shall  be  suffered  by  complainant,  they  are  properly  termed 
irreparable.  High  on  Injunctions  (4th  Ed.)  §  1227,  and 
cases  cited. 

5.  It  is  urged  that  the  case  made  by  complainant's  bill  and 
affidavits  is  fully  met  by  defendant's  answer  and  affidavits; 
that  it  is  clearly  showm  that  no  combination  in  restraint  of 
trade  is  actually  threatened,  or  is  possible;  that  this  suit  is  a 
mere  attempt  on  the  part  of  minority  stockholders  to  main- 
tain themselves  in  power;  that  complainant  and  his  asso- 
ciates are  shown  to  have  abused  their  trusts;  that  the  pro- 
posed action  sought  to  be  restrained  is  in  the  best  interest  of 
the  Osceola  Company  and  its  stockholders;  that  the  injunc- 
tion should  be  denied  for  these  reasons,  and  for  the  further 
reason  that  it  would  violate  the  fundamental  rule  which  for- 
bids the  disturbing,  by  injunction,  of  vested  rights  and  exist- 
ing status.  In  this  connection,  the  apparent  fact  that  the 
Calumet  &  Hecla  Company  bought  its  Osceola  stock  not 
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merely  for  investment,  but  for  the  purpose  of  intervening  in 
the  man[881]agement  of  the  affairs  of  a  competing  com- 
pany, is  worthy  of  consideration.  The  fact  that  the  answer 
completely  denies  the  equity  of  the  bill  does  not  require  a 
refusal  of  the  injunction,  nor  should  the  court  upon  this 
hearing,  and  from  affidavits,  determine  litigated  questions  of 
fact.  It  may  be  that  upon  the  final  hearing  it  must  be  held 
that  complainant's  case  is  completely  overthrown.  It  is  ap- 
parent, however,  that  if  complainant  shall  sustain,  on  final 
hearing,  the  case  presented  by  his  bill,  he  is  entitled  to  relief, 
unless  it  shall  be  found  that  the  right  belongs  to  some  one 
other  than  complainant.  The  court  is  not  to  be  understood  as 
expressing  an  opinion  upon  the  merits.  It  is  sufficient  for 
the  purposes  of  this  hearing  that  the  court  be  convinced  that 
upon  the  pleadings  and  upon  the  evidence  a  case  is  presented 
which  makes  the  transaction  a  proper  subject  of  investigation 
in  a  court  of  equity;  or,  otherwise  stated,  that  complainant 
has  a  fair  question  to  raise  as  to  the  existence  of  such  right. 
It  is  in  this  view  that  the  testimony  favorable  to  complain- 
ant's case  has  been  so  fully  set  out.  The  court  cannot  say 
upon  this  application  that  complainant  may  not  prevail  upon 
final  hearing,  but  is  convinced  that  a  fair  question  is  raised 
as  to  the  existence  of  the  right  asserted,  and  that  opportunity 
should  be  given  for  a  final  decision  upon  the  difficult  ques- 
tions of  law  and  fact  involved.  Such  being  the  case,  the 
injunction  should  not  be  refused  unless  upon  the  balancing 
of  convenience  and  inconvenience,  to  the  one  party  or  the 
other,  an  injunction  appears  inexpedient. 

Upon  such  balancing,  the  considerations  in  favor  of  the  in- 
junction preponderate.  If  the  injunction  is  not  issued,  the 
office  of  this  suit  is  practically  ended.  On  the  other  hand,  if 
the  injunction  issues,  the  worst  that  can  happen  to  the  Calu- 
met &  Hecla  Company  is  a  continuance,  until  final  hearing,  of 
the  present  management,  which,  although  unsatisfactory  to 
the  majority  of  the  stockholders  (including  the  Calumet  & 
Hecla  Company)  is  not  shown  to  seriously  jeopardize  the  in- 
terests of  the  Osceola  Company  and  its  stockholders.  The 
rules  and  considerations  applicable  to  conditions  such  as  here 
presented  are  so  fully  stated  in  the  recent  case  of  Pere  Mar- 
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quette  Ry,  Co.  v.  Bradford  (C.  C.)  149  Fed.  492,  as  to  make 
unnecessary  further  citation  of  authorities  thereon.  The  con- 
sideration that  complainant  would  have  no  right  to  appeal 
from  an  order  refusing  an  injunction  is  properly  entitled  to 
weight.  Harriman  v.  Northern  Securities  Co.  (C.  C.)  132 
Fed.  464.  Such  injunction  will  not  disturb  the  existing  status, 
which  is  not,  properly  speaking,  the  abstract  right  of  ma- 
jority stock  control,  but  rather  the  concrete  fact  of  the  present 
management  of  the  Osceola  Company  as  distinguished  from 
a  management  by  the  Calumet  &  Hecla  Company.  The 
Osceola  stockholders  who  have  given  their  proxies  to  the 
Calumet  &  Hecla  Company  are  not  punished  by  the  issuing 
of  the  contemplated  injunction.  No  reason  is  suggested  why 
their  proxies  given  that  company  may  not  be  revoked. 

Upon  these  considerations,  the  issuing  of  temporary  injunc- 
tion in  substantially  the  terms  of  the  existing  restraining 
order,  which  would  operate  to  protect  all  interests  concerned, 
seems  both  proper  and  expedient. 

Temporary  injunction  will  issue  accordingly. 


[278]  AMERICAN  UNION  COAL  CO.  v.  PENNSYL- 
VANIA RAILROAD  CO. 

(Circuit  Court,  E.  D.  Pennsylvania.     February  7, 1908.) 

[159  Fed.  Rep.,  278.] 

Carriers  —  Rates  —  Discrimination  —  Interstate  Commerce  Act — 
Pleading. — Where  a  count  in  a  complaint  against  an  interstate  car- 
rier alleged  a  discrimination  in  rates  against  plaintifiF,  in  that  de- 
fendant charged  plaintiff  the  full  tariff  rates  and  permitted  plain- 
tiff's competitors  by  a  device  to  transixirt  their  similar  products  at 
a  lower  rate,  it  stated  a  cause  of  action  for  violating  Interstate 
Commerce  Act,  Act  "Feb.  4, 1887,  c.  104,  §  2,  24  Stat.  379  [U.  S.  Comp. 
St.  1901,  p.  3155],  prohibiting  discrimination,  and  was  therefore  not 
demurrable,  though  it  also  insufficiently  attempted  to  allege  a  com- 
bination or  conspiracy,  on  defendant's  part,  with  certain  other  pall- 
roads  to  restrain  trade,  and  to  recover  treble  damages  under  the 
Sherman  Anti-Trust  Act,  Act  July  2,  1890,  c.  647,  26  Stat.  209  [U.  S. 
Comp.  St  1901.  p.  3200.]  « 
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Digitized  by 


Google 


AMERICAN  UNION  COAL  CO.  V.  PENNSYLVANIA  R.  R.  CO.    313 

Opinion  of  the  Court. 

Same — Rkasonableness  or  Rates. — Where  an  Interstate  carrier 
charged  plaintiff  the  regular  posted  tariff  rates,  plaintiff  could  not 
maintain  an  action  at  law  either  under  the  Anti-Trust  Act,  Act  July 
2.  1890.  c.  647.  26  Stat.  209  [U.  S.  Ck)mp.  St  1901.  p.  3200],  or  the 
Interstate  Commerce  Act.  Act  Feb.  4,  1887,  c.  104,  24  Stat.  379 
[U.  S.  Comp.  St.  1901,  p.  3154],  for  a  readjustment  of  such  rates  on 
the  ground  that  the  same  were  unreasonable  or  unlawful,  its  remedy 
being  by  application  to  the  Interstate  Commerce  Commission  to  have 
the  schedule  of  tariffs  adjusted  on  a  reasonable  and  lawful  basis. 

/.  W.  M.  Newlin^  for  plaintiff. 

John  Hampton  Baimea^  for  defendant. 

[279]  ON    DEMURRER   TO    PLAINTIFF'S    STATEMENT. 

Holland,  District  Judge. 

In  the  first  count  in  the  statement  the  plaintiff  has  a  good 
cause  of  action,  upon  the  facts  stated,  under  the  Interstate 
Commerce  Act,  for  a  violation  of  the  second  section  of  the 
Interstate  Commerce  Act,  as  amended,  for  discriminating 
against  plaintiff  in  charging  it  the  full  tariff  rates  and  per- 
mitting its  competitors,  by  a  device,  to  transport  their  coal 
at  a  lower  rate.  The  plaintiff,  however,  alleges  a  combina- 
tion or  conspiracy  on  the  part  of  the  defendant  with  certain 
other  railroads  to  restrain  trade,  which  combination,  etc., 
is  effected  by  charging  the  plaintiff  the  tariff  rates  and  charg- 
ing its  competitors  less  than  the  tariff  rates.  This  difference 
in  charge  per  ton  is  laid  as  the  damage  suffered  by  plaintiff, 
and  treble  the  amount  is  claimed  xmder  the  Sherman  Anti- 
Trust  Act,  Act  July  2, 1890,  c.  647,  26  Stat.  209  [U.  S.  Comp. 
St.  1901,  p.  3200] ;  that  is  to  say :  The  first  count  attempts 
to  lay  a  cause  of  action  under  the  Sherman  Anti-Trust  Act  by 
alleging  a  combination  and  conspiracy  of  the  defendant  with 
other  railroads,  but  the  facts  averred  in  the  statement  do  not 
set  forth  a  combination  or  conspiracy  to  restrain  trade,  and 
the  damage  claimed  is  for  an  injury  for  which  damage  caw 
be  collected  only  under  the  Interstate  Commerce  Act,  Act 
Feb.  4,  1887,  c  104,  24  Stat  379  [U.  S.  Comp.  St.  1901. 
p.  8154],  to  wit,  by  unlawful  discrimination  against  plaintiff 
in  collecting  tariff  rates  from  it  and  by  rebates  and  other 
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devices  permit  its  competitors  to  transport  their  coal  for  less 
per  ton.  The  second  count  claims  treble  damages  under  the 
Sherman  Anti-Trust  Act  for  an  ''  excessive  and  unreasonable 
charge  "  of  55  cents  per  ton  for  certain  number  of  tons  of 
coal  transported  by  the  defendant  company  for  the  plaintiff 
at  tariff  rates.  The  third  count  is  a  claim  for  treble  damages 
under  the  Sherman  Anti-Trust  Act  for  a  charge  for  the 
transportation  of  plaintiff's  coal  over  the  defendant's  road  in 
excess  of  the  lawful  charge  for  the  carriage  of  said  coal,  the 
price  charged  being  the  amount  specified  in  the  defendant's 
tariff  of  rates  posted  and  filed  with  the  Interstate  Commerce 
Commission. 

The  ground  of  demurrer  is  the  same  to  each  of  the  three 
counts,  to  wit,  that  there  are  no  averments  of  fact  in  any  of 
the  three  counts  showing  an  injury  to  the  plaintiff  in  its 
business  or  property  within  the  provisions  of  the  Sherman 
Anti-Trust  Act  of  July  2,  1890.  In  this  we  think  the  de- 
fendant is  right.  There  is  no  combination  and  conspiracy 
set  forth  in  the  first  count  which  would  entitle  the  plaintiff 
to  recover  treble  damages  under  the  Anti-Trust  Act,  but  there 
is  a  cause  of  action  under  the  Interstate  Commerce  Act,  and 
the  count  will  therefore  be  sustained  under  that  act,  and  the 
matter  therein  contained,  for  the  purpose  of  bringing  it 
within  the  terms  of  the  Anti-Trust  Act,  can  be  regarded  as 
surplusage. 

The  demurrer,  however,  is  sustained  as  to  the  second  and 
third  counts,  because  it  appears  from  the  facts  stated  in 
both  these  counts  that  the  amount  charged  by  the  defendant 
company  was  the  tariff  rates  of  the  defendant  company, 
which  they  had  posted  and  filed  with  the  Interstate  Com- 
merce Commission  as  required  by  law.  If  the  plaintiff  re- 
garded these  charges  "  unreasonable,"  as  set  forth  in  the 
second  count,  or  "  unlawful,"  as  alleged  in  the  third  count, 
its  remedy  was  to  apply  [280]  to  the  Interstate  Commerce 
Commission  and  have  the  schedule  of  tariffs  adjusted  on  a 
"  reasonable  "  and  "  lawful "  basis.  There  is  no  right  of 
action  cither  under  the  Anti-Trust  Act  or  the  Interstate  Com- 
merce Act  for  a  readjustment  of  tariff  rates  filed  and  posted 
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other  than  through  the  Interstate  Commerce  Commission. 
A  shipper  cannot  maintain  an  action  at  law  for  excessive 
and  unreasonable  freight  rates  exacted  on  interstate  ship- 
ments where  the  rates  charged  were  those  which  had  been 
duly  fixed  by  the  carrier  according  to  the  act  and  had  not 
been  found  to  be  unreasonable  by  the  Interstate  Commerce 
Commission.  Texas  c&  Paci-fic  R.  R.  Co.  v.  Abilene  C.  <&  O 
Co.,  204  U.  S.  426,  2T  Sup.  Ct.  350,  51  L.  Ed.  553;  Clement  v. 
LouisvUle  dc  N.  R.  Co.  (C.  C.)  153  Fed.  979. 

For  the  reasons  stated,  the  demurrer  to  the  first  count  is 
overruled,  and  the  demurrer  to  the  second  and  third  counts 
in  the  statement  is  sustained. 

ON    DISCHARGING    RULE    FOR    AMENDMENT    TO    STATEMENT. 

It  is  true  the  proposed  amendment  follows  the  wording  of 
the  Sherman  x\nti-Trust  Act  and  the  language  of  the  Su- 
preme Court  case,  Loewe  v.  Lawlor  (decided  February  3, 
1908)  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  in  alleg- 
ing a  contract  and  combination  in  the  form  of  a  trust  and 
conspiracy  in  restraint  of  trade,  but  the  facts  in  detail  set 
out  in  the  amendment,  instead  of  showing  a  contract  or 
combination  in  the  form  of  a  trust  or  conspiracy  in  restraint 
of  trade,  show  a  case  prohibited  by  the  commerce  act; 
whereas,  in  the  Loeve  v.  Lawlor  case,  supra,  the  facts  show 
a  clear  conspiracy  to  restrain  trade,  prohibited  by  the  Anti- 
Trust  Act.  The  alleged  acts  of  defendant  which  caused  the 
damage  are  those  condemned  by  the  commerce  act,  and  the 
case  cannot  be  brought  within  the  purview  of  the  Anti-Trust 
Act  by  using  the  language  of  the  latter  to  describe  a  cause  of 
injury  prohibited  by  the  former. 

In  sustaining  the  amendment,  it  was  held  the  first  count 
stated  a  good  cause  of  action  under  the  commerce  act  and 
regarded  the  statements  intended  to  bring  it  within  the  scope 
of  the  Anti-Trust  Act  as  surplusage.  This  amendment  would 
simply  restore  the  count  to  its  original  form.  Holding  still 
the  view  expressed  upon  the  demurrer,  the  rule  to  show  cause 
why  the  first  count  should  not  be  amended  is  discharged. 
10870'— S.  Doc.  111.  (52-1,  vol  3 21 
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[85]     TRIBOLET  v.  UNITED  STATES. 

(Supreme  Court  of  Arizona.    March  27,  1908.) 

[95  Pacific  Reporter  85.] 

Monopolies — Combination  and  Restbaint  of  Trade — Indictment. — 
An  indictment  alleged  tbat  defendants  did  engage  in  a  combination 
in  form  of  trust,  and  entered  a  conspiracy  in  restraint  of  trade  and 
commerce  as  follows:  That  defendant,  T.,  and  others,  were  en- 
gaged in  the  wholesale  and  retail  meat  business  in  competition  prior 
to  August  1,  1906,  and  that  thereafter  on  August  23d,  they  being 
engaged  in  a  combination  and  form  of  trust,  and  in  a  conspiracy 
in  restraint  of  trade  in  furtherance  thereof,  entered  into  a  con- 
tract and  formed  defendant  corporation,  to  which  they  transferred 
the  business  of  each  of  them,  agreeing  not  to  again  engage  in  the 
meat  business  in  the  city  of  Phoenix;  that  the  combination  and 
conspiracy  was  formed  to  carry  out  restrictions  in  trade  and  com- 
merce, and  to  increase  the  price  and  prevent  competition  in  the 
sale  of  fresh  meats  in  such  city,  etc.  Held,  that  the  indictment  did 
not  charge  defendants  with  making  a  contract  which  was  in  itself 
in  restraint  of  trade  and  commerce,  but  that  the  contract  was 
alleged  only  as  one  of  the  steps  [86]  by  which  the  "combination 
or  conspiracy  **  was  brought  about,  and  as  an  overt  act  in  further- 
ance thereof.** 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
§  20.1 

Indictment — Duplicity — **  Combination  "  or  "Conspiracy." 

Sherman  Anti-Trust  Law  (Act  July  2,  1800,  c.  647,  §  3,  26  Stat. 
209  [U.  S.  Comp.  St.  1001,  p.  3201])  declares  that  every  contract, 
combination,  and  form  of  trust  or  otherwise,  and  conspiracy  in  re- 
straint of  trade  or  commerce  in  any  territory  of  the  United  States, 
or  in  restraint  of  trade  or  coninierce  between  any  such  territory  and 
another,  etc.,  are  declared  illegal,  and  that  every  person  who  shall 
make  any  such  contract  or  engage  in  any  such  "  combination  or 
conspiracy"  .shall  be  deemeil  guilty  of  a  misdemeanor.  Held,  that 
the  words  "  combination  or  conspiracy "  as  so  used  were  synony- 
mous, and  hence  an  indictment  alleging  that  defendants  entered 
into  a  "  combination  or  conspiracy  "  in  restraint  of  trade  was  not 
duplicltous  as  alleging  two  distinct  offenses. 

[Ed.  Nolo. — For  other  definitions,  see  Words  and  Phrases,  vol.  2, 
pp.  1275,  1454-1461 ;  vol.  8,  p.  7613.1 

Monopolies — Statutes — Scope  of  Prohibition. 

Sherman  Anti-Trust  Law  (Act  July  2,  1800,  c.  647,  §  3,  26  Stat 
209  [U.  S.  Comp.  St.  1001,  p.  32011),  prohibiting  combinations  or 
conspiracies  In  restraint  of  trade  or  commerce  In  any  territory  of 
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the  United  States,  was  not  limited  to  combinations  and  conspiracies 
which  operated  in  restraint  of  the  trade  of  substantially  an  entire 
territory,  bnt  applied  as  well  to  a  combination  and  conspiracy  in 
restraint  of  trade  and  commerce  in  a  single  city  in  a  territory. 

IHDICTMENT — DEFECTS  OP  FOBM — STATUTORY  OFFENSES. 

Where  an  indictment  for  combination  or  conspiracy  in  restraint 
of  trade  in  violation  of  Sherman  Anti-Trust  Law  (Act  July  2,  1890, 
c.  647,  8  3,  26  Stat  209  [U.  S.  Comp.  St.  1901,  p.  3201])  was  uncer- 
tain as  to  some  of  its  allegations,  owing  to  the  fact  that  the  offense 
was  first  charged  in  the  language  of  the  statnte,  and  the  purposes 
and  objects  of  the  conspiracy  were  not  fully  stated  until  after  the 
orert  acts  were  described,  the  defect  was  one  of  form,  and  not  of 
substance,  not  prejudicial  to  defendant,  and  therefore  immaterial 
under  U.  S.  Rev.  St.  §  1025  (U.  S.  Comp.  St.  1901,  p.  720),  providing 
that  no  indictment  shall  be  quashed  for  a  non-prejudicial  defect  of 
form. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Indictment 
and  Information,  §§  486,  487.] 
Monopolies — Indictment — Object. 

The  object  of  a  combination  or  conspiracy  in  restraint  of  trade 
being  unlawful  both  at  common  law  and  by  statute,  an  indictment 
therefor  was  not  objectionable  for  failure  to  allege  the  means  by 
which  the  combination  or  conspiracy  was  to  be  accomplished. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  35,  Monopolies, 
f  20.] 
Same — Combination  in  Restraint  of  Tbade — Corporations — Liabil- 
ITT  OF  Officers. 

Where  defendant  and  H.  entered  into  a  combination  and  conspir- 
acy in  restraint  of  trade  to  control  the  meat  business  in  Phoenix, 
Ariz.,  and  for  this  purpose  organized  a  corporation,  the  fact  that 
defendant  acted  merely  as  an  oflacer  and  stockholder  in  such  corpora- 
tion, and  that  the  corporation  was  held  not  guilty,  did  not  prevent 
defendant's  conviction  for  violating  the  Sherman  Anti-Trust  Law 
(Act  July  2,  1890,  c.  647,  §  3,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p. 
3201]),  prohibiting  a  combination  or  conspiracy  in  restraint  of 
trade. 

Appeal  from  District  Court,  Third  District;  before  Jus- 
tice Edward  Kent. 

S.  J.  Tribolet  was  convicted  of  violating  the  Sherman 
anti-trust  law,  and  he  appeals.     Affirmed. 

Thomas  Armstrong^  Jr.^  and  G.  P.  Bullard^  for  appellant. 
/.  L.  B.  Alexander^  U.  S.  Atty.,  and  George  D.  Christy^  Asst. 
U.  S.  Atty. 
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P.  T.  Hurley,  S.  J.  Tribolet,  and  the  Phoenix  Wholesale 
Meat  &  Produce  Company,  a  corporation,  were  indicted  for 
a  violation  of  the  provisions  of  section  3  of  the  act  of  Con- 
gress approved  July  2, 1890,  c.  647,  26  Stat.  209  (U.  S.  Comp. 
St.  1901,  p.  3201),  commonly  known  as  the  "  Sherman  Anti- 
Trust  Law,"  which  reads :  "  Every  contract,  combination  in 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  in  any  territoiy  of  the  United  States  or  of 
the  District  of  Columbia,  or  in  restraint  of  trade  or  c<Hn- 
merce  between  any  such  territory  and  another  ♦  •  *  is 
hereby  declared  illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combination  or  conspir- 
acy shall  be  deemed  guilty  of  a  misdemeanor.  ♦  ♦  ♦  " 
Upon  the  trial  Hurley  testified  on  behalf  of  the  United 
States  and  was  given  immunity ;  the  indictment  against  him, 
upon  motion  of  the  Government,  being  dismissed.  In  sub- 
mitting the  case  to  the  jury  the  trial  court  directed  that 
a  verdict  of  not  guilty  be  returned  in  favor  of  the  Phoenix 
Wholesale  Meat  &  Produce  Company,  a  corporation,  on  the 
ground  that  there  was  no  testimony  warranting  its  convic- 
tion. The  jury  found  the  defendant,  S.  J.  Tribolet,  guilty, 
and  from  the  judgment  entered  upon  the  verdict,  and  from 
the  refusal  of  the  court  to  grant  a  new  trial,  he  brings  this 
appeal. 

The  indictment  charges  that  the  defendants,  "  on  or  about 
the  1st  day  of  September,  A.  D.  1906,  and  within  the 
said  third  judicial  district  of  the  Territory  of  Arizona,  and 
within  the  county  of  Maricopa  in  said  territory  of  Arizona, 
did  then  and  there  unhiwfuUy,  willfully,  and  knowingly 
engage  in  a  combination  in  form  of  trust  and  into  a  conspir- 
acy each  with  the  other  in  restraint  of  trade  and  commerce 
in  the  city  of  Phoenix,  in  the  county  of  Maricopa,  and  within 
said  third  judicial  district  of  the  Territory  of  Arizona,  in 
the  manner  following:  That  on  and  prior  to  the  1st  day  of 
August,  1906,  P.  T.  Hurley  and  J.  C.  Hurley,  under  the  firm 
name  of  P.  T.  Hurley,  S.  J.  Tribolet,  A.  Weiler,  and  the  Co- 
operative Meat  Company,  were  engaged  in  the  business  of 
slaughtering  beef  cattle,  sheep,  goats,  and  swine,  and  selling 
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at  retail  and  wholesale  the  fresh  meats  thereof  in  said  city  of 
Pboemx^  and  were  each  of  them  then  and  there  engaged  in 
said  business  in  open  and  free  competition  with  the  others ; 
that  thereafter,  to  wit,  on  or  about  the  23d  day  of  August, 
1906,  the  said  P.  T.  Hurley  and  J.  C.  Hurley,  under  the  firm 
name  of  [87]  P.  T.  Hurley,  and  the  said  S.  J.  Tribolet, 
being  then  and  there  engaged  in  a  combination  in  form  of 
trust  and  in  a  conspiracy  in  restraint  of  trade  and  commerce, 
and  in  furtherance  of  said  combination  and  said  conspiracy 
in  restraint  of  trade  and  commerce."  Then  follow  allega- 
tions that  the  defendants  Hurley  and  Tribolet  obtained  con- 
trol and  possession  of  the  Co-operative  Meat  Company  and 
discontinued  its  business;  that  they,  in  further  pursuance 
of  the  combination  and  conspiracy,  organized  the  defendant 
corporation  and  transferred  to  it  the  business  theretofore 
conducted  by  each  of  them,  receiving  in  exchange  the  capital 
stock  of  the  corporation,  and  that  they  became  the  directors 
and  officers  of  the  corporation,  and  as  such  conducted  its 
affairs;  that  all  of  the  defendants,  in  furtherance  of  the 
combination  and  conspiracy,  thereupon  purchased*  the  busi- 
ness of  Weiler,  and  caused  it  to  be  transferred  to  the  cor- 
poration, and  caused  Weiler  to  execute  a  contract  with  the 
corporation  whereby  he  agreed  not  to  again  engage  in  the 
business  of  slaughtering  fresh  meats  in  the  city  of  Phoenix. 
The  combination  and  conspiracy  is  then  described  as  having 
bean  "  formed  for  the  purpose  of  carrying  out  restrictions  in 
trade  and  commerce  in,  increasing  the  price  and  preventing 
competition  in  the  sale  of  certain  commodities  intended  for 
sale  and  consumption  in,  the  city  of  Phoenix,  in  the  county 
of  Maricopa,  territory  of  Arizona,  to  wit,  fresh  beef,  fresh 
mutton,  fresh  goat,  and  fresh  pork,  and  for  the  purpose  of 
unlawfully  fixing  and  maintaining  uniform  and  graduated 
figures  for  the  sale  of  said  fresh  meats  in  said  city  of  Phoenix 
that  the  price  thereof  might  be  increased  " ;  and  then  it  is 
alleged  that  in  further  pursuance  of  said  combination  prices 
of  meats  were  arbitrarily  increased  20  per  cent,  to  purchasers 
by  wholesale  and  40  per  cent,  to  purchasers  by  retail.  A  de- 
murrer was  interposed  and  overruled,  and  the  ruling  of  the 
court  in  that  respect  is  assigned  as  error. 
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It  is  claimed  that,  if  any  offense  is  pleaded,  flie  indictment 
is  bad  for  duplicity,  for  that  three  separate  and  distinct  of- 
fenses are  alleged  in  the  single  count  of  the  indictment, 
namely:  (1)  The  making  of  a  contract  in  restraint  of  trade 
and  commerce;  (2)  a  combination  in  form  of  trust  in  re- 
straint of  trade  and  commerce;  (3)  a  conspiracy  in  restraint 
of  trade  and  commerce,  and  that  the  statute  denounces 
each  of  them  as  a  separate  and  distinct  offens^.  As  we  view 
the  indictment,  it  does  not  charge  the  defendants  with  the 
making  of  a  contract  which  in  itself  was  in  restraint  of  trade 
and  commenrce.  It  would  be  diflScult,  if  not  impossible,  to 
effect  a  combination  or  conspiracy  without  a  contract  or 
agreement.  We  construe  the  indictment  as  alleging  the  con- 
tract to  have  been  made  as  one  of  the  steps  by  which  the  com- 
bination was  brought  about,  and  as  an  overt  act  in  further- 
ance of  the  conspiracy.  The  indictment  does,  however,  di- 
rectly charge  a  combination  and  conspiracy.  It  appears  to 
be  appellant's  contention  that  Congress  means  to  punish 
as  conspirators  those  who  engage  to  do  those  things  which 
are  unla^^fully  in  restraint  of  trade  or  commerce,  though  in 
fact  no  restraint  is  accomplished,  and  also  to  denounce  a  com- 
bination which  actually  results  in  restraint  of  trade  or  com- 
merce and  punish  those  who  engage  in  it.  The  meaning  of 
these  terms  as  used  in  this  section,  which  are  precisely  those 
used  in  the  first  section  of  the  act,  which  relates  to  interstate 
commerce,  have  been  commented  upon  by  different  courts,  but 
the  difference  between  a  combination  and  a  conspiracy  in  re- 
straint of  trade,  if  any  exists,  has  not  authoritatively  been 
pointed  out.  By  some  the  words  as  used  here  seem  to  be 
regarded  as  synonymous.  Mr.  Justice  Holmes,  in  his  dis- 
senting opinion  in  Northern  Seamties  Company  v.  United 
States^  193  U.  S.  197,  in  discussing  the  act,  says,  at  page  408, 
24  Sup.  Ct  436,  at  page  469  (48  L.  Ed.  679)  :  "  The  words  hit 
two  classes  of  cases,  and  only  two— contracts  in  restraint  of 
trade,  and  combinations  or  conspiracies  in  restraint  of  trade." 
The  bill  of  the  government  in  that  case  refers  throughout  to 
the  acts  of  the  defendants  as  constituting  an  "  unlawful  cwn- 
bination  or  conspiracy."  The  majority  opinion  also  fre- 
quently refers  to  the  defendants  as  having  engaged  in  a 
"  combination  or  conspiracy,"  and  quotes  with  approval  from 
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the  case  of  Morris  Run  Coal  Company  v.  Barclay  Coal  Com- 
panyj  68  Pa.  173,  8  Am.  Kep.  159,  in  which  the  Supreme 
Court  of  Pennsylvania  says,  in  referring  to  a  combination  in 
violation  of  a  state  statute :  "  In  all  such  combinations  where 
the  purpose  is  injurious  and  unlawful  the  gist  of  the  offense 
is  the  conspiracy."  In  Rice  v.  Standard  Oil  Company  (C. 
C.)  134  Fed.  464,  Judge  Lanning  quotes  the  words  of  Mr. 
Justice  Holmes,  and  says :  "  In  one  count  there  may  be  a 
charge  of  an  unlawful  contract,  and  in  another  a  charge  of 
an  unlawful  combination  or  conspiracy ;  but  the  two  unlawful 
things  cannot  be  declared  upon  as  synonymous  terms,  and 
charged  in  a  single  count."  See,  also,  Chicago  W,  A  V.  Coal 
Co.  V.  PeopU,  214  111.  444,  73  N.  E.  770.  But  whether  the 
words  have  the  same  meaning,  or  whether  they  describe  two 
offenses,  they  both  have  reference  to  the  same  object  sought  to 
be  accomplished  by  the  statute,  to  wit,  the  prevention  of 
restraint  of  trade  and  commerce.  In  Crain  v.  United  States^ 
162  U.  S.  625, 16  Sup.  Ct.  952,  40  L.  Ed.  1097,  the  indictment 
was  drawn  to  charge  an  offense  under  section  5421,  Rev.  St. 
(U.  S.  Comp.  St.  1901,  p.  3667),  and  alleged  the  doing  of 
several  different  acts,  and  the  causing  to  be  done  of  the  same 
acts,  all  of  which  acts  and  the  causing  to  be  done  of  such  acts 
were  prohibited  by  the  statute.  In  discussing  the  indict- 
ment the  Supreme  Court  says:  "  Undoubtedly  the  section  of 
the  revised  statutes  under  which  the  [88]  indictment  was 
framed  embraces  several  distinct  acts,  the  doing  of  either  of 
which  is  punishable.  ♦  ♦  ♦  The  second  count  charged  in 
substance,  not  only  that  the  defendant  did  things  and  each  of 
them,  the  doing  of  which  or  either  of  which  the  statute  pro- 
hibited, but  also  that  he  caused  the  doing  of  such  things  and 
each  of  them.  Was  the  count,  thus  drawn,  so  defective  as  to 
require  that  judgment  upon  it  be  arrested?  ♦  ♦  ♦  ^^ 
are  of  opinion  that  the  objection  tp  the  second  count  upon 
the  ground  of  duplicity  was  properly  overruled.  The  evil 
that  Congress  intended  to  reach  was  the  obtaining  of  money 
from  the  United  States  by  means  of  fraudulent  deeds,  powers 
of  attorney,  orders,  certificates,  receipts,  or  other  writings. 
The  statute  was  directed  against  certain  defined  modes  for 
accomplishing  a  general  object,  and  declared  that  the  doing  of 
either  one  of  several  specified  things,  each  having  reference 
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to  that  object,  should  be  punished  by  imprisonment  at  hard 
labor  for  a  period  of  not  less  than  five  years  nor  more  than 
ten  years,  or  by  imprisonment  for  not  more  than  five  years, 
and  a  fine  of  not  more  than  $1,000.  We  perceive  no  sound 
reason  why  the  doing  of  the  prohibited  thing  in  each  and  all 
of  the  prohibited  modes  may  not  be  charged  in  one  count  so 
that  there  may  be  a  verdict  of  guilty  upon  proof  that  the 
accused  had  done  any  one  of  the  things  constituting  a  sub- 
stantive crime  under  the  statute.  And  this  is  a  view  alto- 
gether favorable  to  an  accused  who  pleads  not  guilty  to  the 
charge  contained  in  a  single  count;  for  a  judgment  on  a 
general  verdict  of  guilty  upon  that  count  will  be  a  bar  to 
any  further  prosecution  in  respect  of  any  of  the  matters  em- 
braced by  it."  In  enacting  the  statute  under  consideration 
the  general  purpose  of  Congress  was  to  prevent  restraint  of 
trade  and  commerce.  It  is  directed  against  certain  defined 
modes  of  accomplishing  that  general  object,  and  declares  tiiat 
the  engaging  in  either  of  those  modes,  each  having  reference 
to  that  object,  shall  be  punished.  We  think  this  indictment 
comes  squarely  within  the  rule  as  above  announced  by  the 
Supreme  Court,  and  that  this  objection  to  it  is  not  well  taken. 

It  is  next  urged  by  the  appellant  that  the  indictment  docs 
not  charge  any  violation  of  the  law,  for  the  reason  that  it 
charges  an  engaging  in  a  combination  and  conspiracy  in 
restraint  of  trade  and  commerce  in  the  city  of  Phoenix,  and 
not  in  or  throughout  the  territory;  that  the  act  prohibits 
only  those  combinations  and  conspiracies  which  aflFect  sub- 
stantially the  trade  or  commerce  of  the  entire  territory,  and 
not  those  in  restraint  of  the  trade  or  commerce  of  a  particu- 
lar community.  We  think  the  construction  contended  for 
entirely  too  narrow.  It  might  as  justly  be  claimed  that  the 
language  of  the  first  section  making  illegal  such  combinations 
or  conspiracies  "  in  restraint  of  trade  among  the  several  states 
or  with  foreign  nations  "  applies  only  to  those  combinations 
which  directly  affect  trade  and  commerce  among  all  the 
states,  or  with  all  the  foreign  nations. 

Appellant  further  contends  that  the  indictment  is  insuffi- 
cient for  the  reason  that  it  is  not  direct  and  certain,  and 
charges  a  combination  or  conspiracy  only  in  the  language  of 
the  statute  without  stating  the  objects,  purposes,  and  ends  to 


Digitized  by 


Google 


TBIBOLBT  V.  UNITED  STATES.  323 

Opinion  of  the  Ck>iirt. 

be  achieved.  We  think  the  indictment  open  to  criticism  as  to 
not  being  direct  and  certain  as  to  some  of  its  allegations.  The 
confusion  arises  from  the  pleader  first  charging  the  offense  in 
the  language  of  the  statute,  and  not  fully  stating  its  purposes 
and  objects  until  after  the  overt  acts  are  described.  The 
defect,  however,  is  one  of  form  rather  than  one  of  substance, 
and  does  not  tend  to  the  prejudice  of  the  defendant.  There- 
fore the  indictment  is  not  invalid.  Section  1025,  Rev.  St. 
(U.  S.  Comp.  St.  1901,  p.  720). 

It  is  further  claimed  that  the  indictment  should  allege  the 
means  by  which  the  combination  or  conspiracy  was  to  be 
accomplished;  but  this  we  regard  as  unnecessary,  since  the 
object  to  be  attained  by  the  combination  or  conspiracy  in 
itself  is  unlawful  both  at  common  law  and  by  statute.  See 
authorities  collected  in  8  Cyc.  p.  667. 

The  refusal  of  the  court  to  direct  a  verdict  of  not  guilty  as 
to  appellant  is  assigned  as  error.  His  argument  in  support  of 
this  assignment,  if  we  apprehend  it  correctly,  is  not  that  the 
evidence  does  not  disclose  that  he  engaged  in  the  combina- 
tion and  conspiracy  with  the  defendant  Hurley,  but  since  his 
acts  centered  in  and  about  the  corporation,  and  he  simply 
acted  as  its  officer  and  stockholder,  he  could  not  be  guilty  and 
the  corporation  innocent.  The  corporation  was  the  instru- 
ment by  and  through  which  the  combination  of  those  who 
promoted  it  became  effective,  and,  had  there  been  a  verdict  of 
guilty  against  it,  we  should  have  been  disposed  to  hold  it  sup- 
ported by  the  evidence,  for  the  same  reasons  given  by  the 
Supreme  Court  for  holding  that  "the  Securities  Company 
made  itself  a  party  to  a  combination  in  restraint  of  interstate 
commerce  that  antedated  its  organization,  as  soon  as  it  came 
into  existence,  doing  so,  of  course,  under  the  direction  of  the 
very  individuals  who  promoted  it.**  Northern  Secunties 
Company  v.  U,  S,,  supra. 

There  was  sufficient  evidence  to  warrant  the  jury  in  arriv- 
ing at  the  verdict  which  they  returned,  and  we  will  not  dis- 
turb it,  even  though  the  trial  court  may  have  erred  in  direct- 
ing a  verdict  of  not  guilty  as  to  the  defendant  corporation. 

The  refusal  of  the  court  to  give  two  certain  instructions 
requested  by  appellant  is  assigned  as  error.  The  legal  propo- 
sition involved  in  one  is  disposed  of  by  what  we  have  hereto- 
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fore  said,  and  the  other  was  given  in  substance  in  the  general 
charge  of  the  court. 

No  error  appearing,  the  judgment  of  the  district  court  iis 
affirmed. 

Sloan,  Doan,  and  Nave,  Justices,  concur. 


[274]    LOEWE  v.  LAWLOR.' 

(Certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit.) 

[208  U.  S.  274.] 

No.  389.    Argued  December  4,  5,  1907.— Decided  February  3,  1908. 

After  the  Circuit  Court  of  Appeals  has  certified  questions  to  this  court 
and  this  court  has  issued  Its  writ  of  certiorari  requiring  the  whole 
record  to  be  sent  up,  It  devolves  upon  this  court  under  §  6  of  the 
Judiciary  Act  of  1891,  to  decide  the  whole  matter  in  controversy 
in  the  same  manner  as  if  it  had  been  brought  here  for  review  by 
writ  of  error  or  appeal.^ 

The  Anti-Trust  Act  of  July  2.  1890,  26  Stat.  209,  has  a  broader  appli- 
cation than  the  prohibition  of  restraints  of  trade  unlawful  at  com- 
mon law.  [276]  It  prohibits  any  combination  which  essentially 
obstructs  the  free  flow  of  commerce  between  the  States,  or  re- 
stricts, in  that  regard,  the  liberty  of  a  trader  to  engage  in  business; 
and  this  includes  restraints  of  trade  aimed  at  compelling  third 
parties  and  strangers  Involuntarily  not  to  engage  in  the  course  of 
interstate  trade  except  on  conditions  that  the  combination  Imposes. 

A  combination  may  be  in  restraint  of  Interstate  trade  and  within  the 
meaning  of  the  Anti-Trust  Act  although  the  persons  exercising  the 
restraint  may  not  themselves  be  engaged  in  intrastate  trade,  and 
some  of  the  means  employed  may  be  acts  within  a  State  and  indi- 
vidually beyond  the  scope  of  Federal  authority,  and  operate  to 
destroy  intrastate  trade  as  Interstate  trade,  but  the  acts  must  be 
considered  as  a  whole,  and  if  the  purposes  are  to  prevent  Interstate 
transportation  the  plan  is  open  to  condemnation  under  the  Anti- 
Trust  Act  of  July  2,  1890.    Swift  v.  Vnited  States,  196  U.  S.  376. 

The  Anti-Trust  Act  of  July  2,  1890,  makes  no  distinction  between 
classes.  Organizations  of  farmers  and  laborers  were  not  exempted 
from  its  operation,  notwithstanding  the  efforts  which  the  records  of 
Congress  show  were  made  in  that  direction. 

a  For  other  opinions,  see  (130  Fed.  Rep.  633)  vol.  2,  p.  5G3;  (142 
Fed.  Rep.  216)  vol.  2,  p.  854;  (148  Fed.  Rep.  924),  ante,  p.  41;  (187 
Fed.  Rep.  522) ;  vol.  4,  p.  264. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1908,  by  the 
Banks  Law  Publishing  Co. 
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A  combination  of  labor  organizations  and  the  members  thereof,  to 
compel  a  manufacturer  whose  goods  are  almost  entirely  sold  in 
other  States,  to  unionize  his  shops  and  on  his  refusal  so  to  do  to 
boycott  his  goods  and  prevent  their  sale  in  States  other  than  his 
own  until  such  time  as  the  resulting  damage  forces  him  to  comply 
with  their  demands,  is,  under  the  conditions  of  this  case,  a  com- 
bination in  restraint  of  interstate  trade  or  commerce  within  the 
meaning  of  the  Anti-Trust  Act  of  July  2,  1890,  and  the  manu- 
facturer may  maintain  an  action  for  threefold  damages  under  §  7 
of  that  act 

[52  L.  ed.  488.  ]« 

Any  combination  whatever  to  secure  action  which  essentially  obstructs 
the  free  flow  of  commerce  between  the  States,  or  restricts,  in  that 
regard,  the  liberty  of  a  trader  to  engage  in  business,  is  within  the 
hihlbition  of  the  Anti-Trust  Act  of  July  2,  1890  (26  Stat,  at  L.  209, 
chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200),  against  combinations 
**in  restraint  of  trade  or  commerce  among  the  several  States." 

A  combination  by  members  of  labor  organizations  to  destroy  an  exist- 
ing Interstate  traffic  in  hats  by  preventing  the  manufacturers, 
through  the  instrumentality  of  a  boycott,  from  manufacturing  hats 
intended  for  transportation  beyond  the  State,  and  to  prevent  their 
vendees  in  other  States  from  reselling  the  hats  so  transported,  and 
from  further  negotiating  with  the  manufacturers  for  the  purchase 
and  transportation  of  such  hats  from  the  place  of  manufacture  to 
the  various  places  of  destination,  is  a  combination  "  in  restraint  of 
trade  or  commerce  among  the  several  States,"  within  the  meaning 
of  the  Anti-Trust  Act  of  July  2,  1890,  the  members  of  which  are 
liable  for  the  threefold  damages  which,  under  §  7  of  that  act,  may 
be  recovered  by  those  injured  in  business  or  property  by  violations 
of  the  act,  although  a  negligible  amount  of  intrastate  business  may 
be  affected  in  carrying  out  the  combination,  and  although  the  mem- 
bers of  the  combinations  are  not  themselves  engaged  in  interstate 
commerce. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  M.Beck  and  Mr,  Daniel  Davenport  for  plaintiffs 
in  error: 

The  complaint  must  be  considered  as  an  entirety.  A  com- 
bination so  great  in  scope,  and  complex  in  its  operations 
necessarily  contains  elements,  which  in  and  by  themselves 
are  either  innocent  or  beyond  Federal  jurisdiction.  The 
complaint  must  stand,  if,  as  a  whole^  it  substantially  sets 
forth  a  combination,  whose  purpose  and  effect  is  to  restrain 
interstate  trade.    It  is  impossible  for  the  plaintiffs  to  set 

*  Paragraphs  following  copyrighted,  1908,  by  Lawyers  Co-Opera tive 
Pub.  Co. 
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forth  all  the  defendants*  secret  operations  with  definiteneas 
and  particularity.    Swift  v.  United  States^  196  U.  S.  375. 

The  Anti-Trust  Act  is  not  limited  to  restraints  of  inter- 
state [276]  trade  or  commerce  that  are  unreasonable  in  their 
nature,  but  embraces  all  direct  restraints  imposed  by  any 
combination,  conspiracy  or  monopoly  upon  such  trade  or 
commerce.  Northern  Securities  case^  193  U.  S.  197,  331.  The 
burden  is  on  whoever  seeks  to  read  for  their  own  benefit  an 
exception  into  this  sweeping  and  all-comprehensive  language. 

It  matters  not  that  the  defendants  were  members  of  labor 
unions  and  were  not  themselves  engaged  in  carrying  on  any 
form  of  interstate  trade;  nor  that  their  operations  also  em- 
braced restraint  of  trade  within  a  State;  nor  that  they  did 
not,  in  addition  to  the  other  steps  taken  by  them  to  effect 
their  purpose,  resort  to  the  actual  seizure  of  the  plaintiffs' 
hats  while  in  transit  or  otherwise  physically  obstruct  trans- 
portation; nor  that  they  combined  to  restrain  and  destroy 
the  plaintiffs'  interstate  trade  as  a  means  to  compel  them  to 
"  unionize "  their  factory,  as  a  step  in  their  broader  con- 
spiracy to  force  all  hat  manufacturers  to  do  so;  these  cir- 
cumstances were  urged  upon  the  trial  court  by  the  defend- 
ants, ?ind  it  erroneously  attached  some  importance  to  them 
in  reaching  its  conchision. 

Congress  has  power  to  declare  and  has  declared,  that  all 
interstate  trade  shall  be  absohitely  free  from  all  direct 
restriction  through  combinations,  and  every  such  combina- 
tion stands  condemned  in  the  express  terms  of  the  statute. 
A  combination  to  restrain  and  prevent  the  plaintiffs  from 
selling  and  disposing  of  their  product  to  customers  in  other 
States  and  to  restrain  and  prevent  such  customers  in  other 
States  from  buying  them,  is  a  combination  in  restraint  of 
interstate  trade  as  much  as  a  combination  to  prevent  by 
physical  violence  their  transportation  from  State  to  State. 
It  does  not  matter  that  it  also  embraces  trade  wholly  within 
a  State.  Indeed,  if  the  destruction  of  trade  within  a  State 
is  the  means  resorted  to,  to  prevent  the  customers  in  that 
State  from  buying  from  the  manufacturer  or  dealer  in  an- 
other State,  it  is  prohibited  by  the  Sherman  Anti-Trust  Law. 

Liability  under  the  anti-trust  law  does  not  depend  upon 
any  physical  obstruction  of  interstate  transportation.    Com- 
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[277]  merce  is  something  more  than  mere  transportation. 
It  also  consists  in  traffic  and  in  that  even  larger  field  of 
interstate  communication  to  which  Marshall  gave  the  all- 
embracing  term  of  commercial  "  intercourse." 

The  field  of  interstate  commerce  includes  all  essential  acts 
antecedent  to  physical  transportation  and  subsequent  thereto, 
where  necessary  to  preserve  the  free  flow  of  such  commerce. 
Swift  <&  Co.  V.  United  States,  196  U.  S.  375. 

It  is  equally  well. settled  that  the  Federal  power  does  not 
end  with  the  mere  physical  delivery  of  the  article  trans- 
ported in  the  State  of  destination.  The  Federal  power  is 
coextensive  with  the  subject  on  which  it  acts  and  cannot  be 
stopped  at  the  external  boundary  of  the  State,  but  must 
enter  the  interior  and  must  be  capable  of  authorizing  the 
disposition  of  those  article  which  it  introduces,  so  that  they 
may  become  mingled  with  the  common  mass  of  property 
within  the  territory  entered.  Leisy  v.  Hardin,  135  U.  S.  100. 
See  also  Robbins  v.  Shelby  County  Taxing  District,  120 
U.  S.  489. 

In  Addyston  Pipe  Co,  v.  United  States,  175  U.  S.  211,  an 
agreement  which,  prior  to  any  act  of  transportation,  limited 
the  prices  at  which  pipe  could  be  sold  after  transportation, 
was  held  by  this  court  to  be  a  violation  of  the  Anti-Trust 
Act  In  Chattanooga  Foundry  Go.  v.  City  of  Atlanta,  203 
U.  S.  390,  this  court  sustained  a  recovery  under  §  7  of  the 
Sherman  Anti-Trust  Law  in  a  suit  growing  out  of  the  com- 
bination which  was  declared  invalid  in  the  Addyston  Pipe 
case  {supra). 

The  court  clearly  recognized  that  to  prevent  a  dealer  from 
making  any  sale  to  a  customer  in  another  State,  and  therefore 
preventing  altogether  the  possible  transportation  of  the  mer- 
chandise, was  as  much  within  the  law  as  to  enhance  the  price  of 
a  commodity  which  had  actually  been  purchased  and  shipped. 

Similarly  in  the  case  at  bar  the  avowed  object  and  neces- 
sary result  of  the  labor  combinations  was  to  prevent  alto- 
gether purchases  from  the  plaintiffs  by  theirs  customers  in 
other  States.  The  total  prevention  of  interstate  sales,  where- 
by no  act  of  interstate  transportation  takes  place,  as  is  much 
witiiin  the  statute  [278]  as  a  physical  restraint  of  transpor- 
tation when  it  actually  commences. 
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In  the  case  of  Montague  v.  Lowry^  193  U.  S.  38,  this  held 
that  an  obstruction  to  the  purchase  of  tiles,  a  fact  antecedent 
to  physical  transportation,  was  within  the  prohibition  of 
the  Sherman  Anti-Trust  Law. 

Under  the  pleadings  in  the  case  at  bar,  the  court  must 
conclude  that  there  was  an  existing  interstate  traffic  between 
tlie  plaintiff  and  citizens  of  other  States  and  that  for  the 
direct  purpose  of  destroying  such  interstate  traffic  the  de- 
fendants combined  not  merely  to  prevent  him  from  manu- 
facturing articles  then  and  there  intended  for  transportation 
beyond  the  State,  but  also  to  prevent  the  vendees  from  either 
reselling  the  hats,  which  they  had  imported  from  Connect- 
icut, or  from  further  negotiating  with  the  plaintiffs  for  the 
purchase  and  incidental  transportation  of  such  hats  from 
Connecticut  to  the  various  places  of  destination.  It  is  true 
that  some  of  the  means  whereby  the  interstate  traffic  was  to 
be  destroyed,  were,  when  detached,  acts  within  a  State  and 
that  some  of  them  were  in  themselves  and  apart  from  their 
obvious  purpose  and  necessary  effect,  acts  beyond  the  scope 
of  Federal  authority.  The  acts  must  be  considered  as  a 
whole  and  defendants'  contention  in  this  case,  that  because 
the  means,  which  they  adopted  to  destroy  the  plaintiffs' 
interstate  traffic,  operated  at  one  end  before  physical  trans- 
portation commenced  and  at  the  other  end  after  physical 
transportation  ended,  is  wholly  unimportant,  if  the  pur- 
poses of  the  combination  were  to  prevent  any  interstate 
transportation  at  all. 

Defendants'  claim  is  not  supported  by  the  Stockyards 
cases  {Hopkins  v.  United  States^  171  U.  S.  687,  and  Ander- 
son V.  United  States^  171  U.  S.  604). 

In  those  cases  it  was  held  that  there  was  no  purpose  to 
obstruct  or  restrain  interstate  commerce,  that  the  combina- 
tion related  to  purely  local  business. 

The  combination  as  an  unreasonable  one  and  criminal  at 
common  law  falls  under  the  opinion  of  Mr.  Justice  Brewer 
in  [279]  the  Northern  Securities  case^  which  possibly  fore- 
shadows a  ruling  by  this  court  that  the  statute  extends  only 
to  those  cases  in  which  the  restraint  is  unreasonable,  or 
milawful  at  common  law.  American  and  English  Decisions 
in  Equity,  Vol.  7,  page  562;  Martin  v.  McFall^  55  AtL  E^ 
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465;  CaUan  v.  Wilson^  127  U.  S.  540;  Arthur  y.  Oakes,  68 
Fed.  Rep.  310. 

To  the  same  effect  are  Toledo  A.  A.  <&  N.  M.  R.  Co.  v. 
Penn.  Co.^  54  Fed.  Rep.  730,  per  Taft,  J.,  and  the  following 
cases :  Purington  v.  Hinchcliff^  219  Illinois,  159, 167 ;  Chicago 
W.  (&  V,  Coal  Co.  V.  People^  214  Illinois,  421;  Doremus  v, 
Hennesay^  176  Illinois,  608;  State  v.  Donaldson^  3  Vroom, 
151;  State  v.  Stewart^  59  Vermont,  293;  Sherry  v.  Perkins^ 
147  Massachusetts,  212;  Crump  v.  Com.,  84  Virginia,  927; 
Erdman  v.  Mitchell^  207  Pa.  St.  79;  Gatzow  v.  Bruening^ 
106  Wisconsin,  \\  Old  Dominion  S.  S.  Co.  v.  McKenna^  30 
Fed.  Rep.  48;  Reg  v.  Rowlands,  17  A.  and  E.  (N.  S.)  671, 
685;  Loewe  v.  California  State  Federation  of  Labor ^  139 
Fed.  Rep.  71. 

Members  of  a  combination  or  conspiracy  under  the  anti- 
trust law  are  not  exempt  because  they  are  not  engaged  in 
interstate  transportation. 

They  contend  that  the  Sherman  law  is  inapplicable  be- 
cause the  defendants  are  not  themselves  engaged  in  inter- 
state commerce. 

Congress  did  not  provide  that  one  class  in  the  community 
could  combine  to  restrain  interstate  trade  and  another  class 
could  not.  It  had  no  respect  for  persons.  It  made  no  dis- 
tinction between  classes.  It  provided  that  "  every  "  contract, 
combination  or  conspiracy  in  restraint  of  trade  was  illegal. 

The  legislative  history  of  the  Sherman  Anti-Trust  Law 
clearly  shows  that  its  applicability  to  combinations  of  labor 
as  well  as  of  capital  was  not  an  oversight. 

After  the  Sherman  law  was  enacted  bills  were  introduced 
in  the  52d  Congress,  H.  R.  6,640,  §  1 ;  55th  Congress,  Senate 
1,546,  §  8;  H.  R.  10,539,  §  7;  56th  Congress,  H.  R.  11,667, 
§  7;  57th  Congress,  S.,  649,  §  7;  H.  R.  14,947,  §  7,  to  amend 
the  Sherman  Anti-Trust  Law  so  that  it  would  be  inapplicable 
to  labor  [280]  organizations,  and  while  one  of  these  (H.  R. 
10,539,  §  7)  passed  the  House  in  the  56th  Congress,  none  ever 
became  a  law. 

Congress,  therefore,  has  refused  to  exempt  labor  unions 
from  the  comprehensive  provisions  of  the  Sherman  law 
against  combinations  in  restraint  of  trade,  and  this  refusal 
is  the  more  significant,  as  it  followed  the  recognition  by  the 
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courts  that  the  Sherman  Anti-Trust  Law  applied  to  labor 
organizations.  United  States  v.  Workingmen^s  Amalgamated 
Council,  54  Fed.  Rep.  994 ;  Waterhovse  v.  Comer,  55  Fed.  Rep. 
149;  United  StaUs  v.  Elliott,  62  Fed.  Rep.  801;  Thomas  v. 
Cincinnati  By.  Co.,  62  Fed.  Rep.  803 ;  In  re  Debs,  158  U.  S. 
534;  United  States  v.  Freight  Association,  166  U.  S.  356. 

In  the  following  cases  the  combination  was  held  valid: 
United  States  v.  Knight,  156  U.  S.  1;  Hopkins  v.  United 
States,  171  U.  S.  578;  Anderson  v.  United  States,  171  U.  S. 
604;  Bement  v.  Harrow,  186  U.  S.  70;  Chicago  Board  v. 
Christie,  198  U.  S.  236;  Cincinnati  Packet  Co.  v.  Bay,  200 
U.  S.  179. 

In  the  following  cases  the  combination  was  held  invalid : 
In  re  Debs,  158  U.  S.  564;  United  States  v.  Trans- Missouri 
Ass^n,  166  U.  S.  290;  United  States  v.  Joint  Tvafjic  Ass'n,  171 
U.  S.  505;  United  States  v.  Addyston  Pipe  Co.  175  U.  S. 
211;  Montague  v.  Lowry,  193  U.  S.  38;  United  States  v 
Northern  Securi.ties,  193  U.  S.  197;  United  States  v.  Swift, 
196  U.  S.  375;  City  of  Atlanta  v.  Chattanooga,  203  U.  S.  390. 

Mr.  John  Kimberly  Beach  and  Mr.  John  H.  Light,  with 
whom  Mr.  Robert  Deforest  and  Mr.  Howard  TF.  Taylor 
were  on  the  brief,  for  defendants  in  error: 

On  general  principles  the  complaint  states  no  cause  of 
action  which  falls  within  the  Federal  jurisdiction  over  con- 
troversies between  citizens  of  the  same  State. 

As  there  is  no  sug^rcstion  of  any  sale  or  attempt  to  sell 
the  plaintiffs'  hats  in  original  packages,  the  manufacture  of 
the  plaintiffs'  hats  in  Connecticut,  and  their  disposition  in 
the  State  of  destination  after  delivery  to  the  consignee,  are 
matters  which  are  exclusively  within  State  power  of  regula- 
tion, even  [281]  though  such  regulation  might  necessarily 
diminish  the  volume  of  the  plaintiffs'  interstate  business. 
Goe  V.  Erroll,  116  U.  S.  517,  525 ;  Kidd  v.  Pierson,  128  U.  S. 
1,24. 

And  see  the  License  Cases,  5  How.  504,  and  Leisy  v.  Har- 
din, 135  U.  S.  116. 

Federal  jurisdiction  can  not  include  combinations  of  per- 
sons whose  operations  restrain  interstate  commerce  only  in- 
directly, and  incidentally  to  the  direct  effect  of  the  combina- 
tion on  the  manufacture  of  the  plaintiffs'  hats  in  Connecti- 
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cut.  or  on  the  disposition  of  such  hats  in  other  States  after 
the  breaking  up  of  the  original  package  of  importation.  A 
combination  of  persons  to  restrict  the  manufacture  of  the 
plaintiffs'  hats  in  Connecticut}  or  to  restrict  their  sale  in 
California  after  the  original  package  of  importation  has 
been  broken  is  a  combination  which,  on  general  principles,  is 
to  be  dealt  with  by  the  several  States,  respectively,  and  not 
by  the  United  States.  Hopkins  v.  United  States^  171  U.  S. 
578,  694;  United  States  v.  Kmght,  166  U.  S.  1. 

In  the  cases  relied  upon  by  the  plaintiffs  in  error  there  has 
been  present  the  element  of  a  direct  restraint  by  legislation, 
contract  or  physical  interference,  of  some  transaction  or  oper- 
ation admittedly  belonging  to  interstate,  as  distinguished 
from  intrastate,  commerce;  and  it  has  been  held  that  the 
Federal  jurisdiction  was  not  ousted  because  such  legislation, 
contract  or  interference  also  affected  other  operations  and 
transactions  admittedly  belonging  to  intrastate  commerce. 

The  converse  of  this  proposition  must  be  equally  true, 
namely,  that  if  the  direct  restraint  of  legislation,  contract  or 
interference  is  confined  to  operations  admittedly  belonging 
to  intrastate  commerce,  the  State  jurisdiction  will  not  be 
ousted,  because  such  legislation,  contract  or  interference  also 
affects  other  operations  relating  to  the  same  general  transac- 
tion, which  admittedly  belong  to  interstate  commerce. 

The  complaint  fairly  alleges  a  diversion  of  plaintiffs' 
trade  by  inducing  customers  in  another  State  not  to  buy  his 
goods.  So  long  as  it  is  imderstood  that  the  means  employed 
for  diverting  this  trade  are  means  operating  on  the  customer 
and  not  [282]  operating  directly  upon  the  course  of  com- 
merce, it  is  immaterial  whether  the  means  employed  be  law- 
ful or  unlawful. 

It  is  plain  from  the  whole  complaint  that  the  defendants 
have  no  ultimate  design  upon  interstate  commerce  as  such, 
and  that  their  real  design  is  to  unionize  the  plaintiffs'  factory, 
or  to  bring  all  hat  factories  in  the  United  States  under  imion 
conditions.  True,  that  fact  will  not  protect  them,  if  in  the 
pursuit  of  such  design  they  employ  means  which  directly 
obstruct  the  course  of  interstate  commerce;  but  it  will  pro- 
tect them  unless  the  use  of  such  means  is  specially  alleged. 
10870**— S.  Doc.  HI,  «2-l.  vol  3 22 
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Again,  the  conspiracy  stated  is  not  among  persons  who  are 
themselves  engaged  in  interstate  commerce,  and  therefore  its 
operation  on  the  business  of  a  non-member  is  not  incidental 
to  its  internal  effect  upon  interstate  commerce  among  the 
members  of  the  combination.  Montague  v.  Lowry^  193  U.  S. 
38;  Chattanooga  Foundry  v.  City  of  Atlanta,  203  U.  S.  890; 
the  Beef  Trust  case,  195  U.  S.  375,  distinguished.  In  these 
cases  there  was  a  sufficient  proof  of  an  agreement  to  regu- 
late the  interstate  commerce  of  the  parties  to  the  combina- 
tion, and  it  was  held  that  other  allegations  of  domestic  trans- 
actions in  furtherance  of  such  main  purpose  were  properly 
pleaded  as  part  of  the  general  scheme. 

The  complaint  states  no  cause  of  action  under  the  Sher- 
man Act  as  construed  by  this  court,  including  those  reviewed 
in  the  Northern  Securities  Company  cases,  193  U.  S.  197,  as 
follows:  United  States  v.  Knight,  156  U.  S.  1;  Hopkins  v. 
United  States,  171  U.  S.  578;  Addyston  Pipe  c&  Steel  case, 
175  U.  S.  211;  Anderson  v.  United  States,  171  U.  S.  604; 
Montague  v.  Lowry,  193  U.  S.  27;  Swift  v.  United  States, 
195  U.  S.  375;  Chattanooga  Foundry  v.  Atlanta,  203  U.  S. 
391. 

Taking  these  cases  together,  they  furnish  the  logical  rule 
that  a  combination  within  the  act  must  either  appear  to  be  a 
combination  whose  object  is  in  restraint  of  interstate  com- 
merce, or  if  the  combination  be  formed  for  some  other  object, 
that  some  one  of  the  means  employed  must  appear  to  be  in 
itself  a  direct  restraint  upon  interstate  commerce. 

[283]  The  design  of  the  defendants  is  not  to  restrain  inter- 
state commerce,  but  to  unionize  plaintiffs'  factory,  and  none 
of  the  means  for  carrying  out  this  design  constitutes  in  itself 
a  direct  restraint  upon  interstate  commerce.  Strikes  in  local 
factories,  the  publication  of  false  statements  as  to  the  plain- 
tiffs' attitude  toward  organized  labor,  etc.,  and  the  restraint 
of  domestic  sales  by  retail  dealers  in  different  States,  are  not 
in  themselves  in  restraint  of  interstate  commerce.  The  case 
at  bar  cannot  be  distinguished  in  principle  from  the  Ander- 
son Case,  171  U.  S.  602,  in  which  it  was  decided  that  a  boy- 
cott of  the  business  of  a  person  engaged  in  interstate  com- 
merce was  not  in  direct  restraint  of  interstate  commerce, 
when  it  was  entered  into  for  the  purpose  of  compelling  the 
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individual  in  question  to  join  the  yard  traders'  association. 
In  principle,  that  decision  must  control  the  question  whether 
a  boycott  of  the  plaintiffs'  business  for  the  purpose  of  com- 
pelling them  to  unionize  their  factory  is  in  direct  restraint  of 
interstate  commerce. 

By  leave  of  court,  Mr.  Thomas  Care  Spelling  filed  a  brief 
herein  on  behalf  of  The  American  Federation  of  Labor  and 
others. 

Mr.  CHiEr  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  in  the  Circuit  Court  for  the 
District  of  Connecticut  under  §  7  of  the  Anti-Trust  Act  of 
July  2,  1890,  c.  647,  26  Stat.  209,  claiming  threefold  damages 
for  injuries  inflicted  on  plaintiffs  by  combination  or  con- 
spiracy declared  to  be  unlawful  by  the  act. 

Defendants  filed  a  demurrer  to  the  complaint,  assigning 
general  and  special  grounds.  The  demurrer  was  sustained 
as  to  the  first  six  paragraphs,  which  rested  on  the  ground 
that  the  combination  stated  was  not  within  the  Sherman  Act, 
and  this  rendered  it  unnecessary  to  pass  upon  any  other  ques- 
tions in  the  case;  and  upon  plaintiffs  declining  to  amend 
their  complaint  the  court  dismissed  it  with  costs.  148  Fed. 
Rep.  924;  and  see  142  Fed.  Rep.  216;  130  Fed.  Rep.  633. 

[284]  The  case  was  then  carried  by  writ  of  error  to  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit,  and  that  court, 
desiring  the  instruction  of  this  court  upon  a  question  arising 
on  the  writ  of  error,  certified  that  question  to  this  court.  The 
certificate  consisted  of  a  brief  statement  of  facts,  and  put  the 
question  thus:  "Upon  this  state  of  facts  can  plaintiffs  main- 
tain an  action  against  defendants  under  section  7  of  the  Anti- 
Trust  Act  of  July  2,  1890?  " 

After  the  case  on  certificate  had  been  docketed  here  plain- 
tiffs in  error  applied,  and  defendants  in  error  joined  in  the 
application,  to  this  court  to  require  the  whole  record  and 
cause  to  be  sent  up  for  its  consideration.  The  application 
was  granted  and  the  whole  record  and  cause  being  thus 
brought  before  this  court  it  devolved  upon  the  court,  under 
§  6  of  the  Judiciary  Act  of  1891,  to  "  decide  the  whole  mat- 
tw  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal." 
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The  case  comes  up,  then,  on  complaint  and  demurrer,  and 
we  give  the  complaint  in  the  margin.^ 

*The  complaint  alleged  that  the  defendants  were  residents  of  the 
District  of  Connecticut  and  that  complainants  resided  in  Danbury,  in 
that  district,  were  copartners  and  located  and  doing  business  as  manu- 
facturers and  sellers  of  hats  there;  that  they  had  "a  factory  for  the 
making  of  hats,  for  sale  by  them  in  the  various  States  of  the  Union, 
and  have  for  many  years  employed,  at  said  factory,  a  large  number  of 
men  In  the  manufacture  and  sale  of  said  hats,  and  have  invested  in 
that  branch  of  their  business  a  large  amount  of  capital,  and  in  their 
business  of  selling  the  product  of  their  factory  and  filling  orders  for 
said  hats,  have  built  up  and  established  a  large  interstate  trade, 
employing  more  than  two  hundred  and  thirty  (230)  persons  in  making 
and  annually  selling  hats  of  a  value  exceeding  four  hundred  thousand 
($400,000)   dollars. 

**4,  The  plaintiffs,  deeming  It  their  right  to  manage  and  conduct 
their  business  without  interference  from  individuals  or  associations  not 
connected  therewith,  have  for  many  years  maintained  the  policy  of 
refusing  to  suffer  or  permit  any  person  or  organization  to  direct  or 
control  their  said  business,  and  in  consequence  of  said  policy,  have  con- 
ducted their  said  business  upon  the  broad  and  patriotic  principle  of  not 
discriminating  against  any  person  seeking  employment  because  of  his 
being  or  not  being  connected  with  any  labor  or  other  organisation, 
and  have  refused  to  enter  into  agreement  with  any  person  or  organiza- 
tion whereby  the  rights  and  privileges,  either  of  themselves  or  any 
employee,  would  be  jeopardized,  surrendered  to  or  controlled  by  said 
person  or  organization,  and  have  believed  said  policy,  which  was  and 
is  well  known  to  the  defendants,  to  be  absolutely  necessary  to  the 
successful  conduct  of  their  said  business  and  the  welfare  of  tbelr 
employees. 

"  5.  The  piaintiffs,  for  many  years,  have  been  and  now  are  engaged 
in  trade  and  commerce  among  the  several  States  of  the  Union,  In 
selling  and  shipping  almost  the  whole  of  the  product  of  their  said 
factory  by  common  carriers,  from  said  Danbury  to  wholesale  dealers 
residing  and  doing  business  In  each  of  the  States  of  Maine,  Massa- 
chusetts, Rhode  Island,  New  York,  New  Jersey,  Pennsylvania,  Mary- 
land, Virginia,  Ohio,  Illinois,  Michigan,  Wisconsin,  Missouri,  Nebraska, 
Arkansas,  California  and  other  States,  to  the  amount  of  many  hun- 
dreds of  thousands  of  dollars,  and  In  sending  agents  with  samples 
from  said  Danbury  Into"  and  through  each  of  said  States  to  visit  said 
wholesale  dealers  at  their  places  of  business  in  said  several  States, 
and  solicit  and  procure  from  them  orders  for  said  hats,  to  be  filled 
by  hats  to  be  shipped  from  their  said  factory  at  said  Danbury,  by 
common  carriers  to  said  wholesale  dealers,  to  be  by  them  paid  for 
after  the  delivery  thereof  at  their  several  places  of  business. 

"  6.  On  July  25,  1902,  the  amount  of  capital  Invested  by  the  plain- 
tiffs in  said  business  of  making  and  selling  hats,  approximated  ens 
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[285]  The  question  is  whether  upon  the  facts  therein 
averred  and  admitted  by  the  demurrer  this  action  can  be 
maintained  under  the  Anti-Trust  Act. 

The  first,  second  and  seventh  sections  of  that  act  are  as  fol- 
lows: 

hundred  and  thirty  thousand  dollars,  and  the  yalue  of  the  hats  an- 
nuaUy  sold  and  shipped  by  them  in  preyious  years,  to  said  dealers  in 
States  other  than  Connecticut,  exceeded  four  hundred  thousand  dol- 
lars, while  the  value  of  hats  sold  by  them  in  the  State  of  Connecticut 
did  not  exceed  ten  thousand  dollars. 

"7.  On  July  25,  1902,  the  plaintiffs  had  made  preparations  to  do  a 
large  and  profitable  business  with  said  wholesale  dealers  in  other 
States,  and  the  condition  of  their  business  was  such  as  to  warrant  the 
full  belief  that  the  ensuing  year  would  be  the  most  successful  in  their 
experience.  Their  factory  was  then  running  to  its  full  capacity  in 
filling  a  large  number  of  orders  from  such  wholesale  dealers  in  other 
States.  They  were  then  employing  about  one  hundred  and  sixty  men 
in  the  mailing  and  finishing  departments,  a  large  number  in  the  trim- 
ming and  other  departments,  whose  work  was  dei)endent  upon  the 
previous  work  of  the  makers  and  finishers,  and  they  then  had  about 
one  hundred  and  fifty  dozens  of  hats  in  process  of  manufacture,  and 
in  such  condition  as  to  be  perishable  and  ruined  if  work  was  stopped 
upon  them. 

"  8.  The  plaintiffs  then  were  and  now  are  almost  wholly  dependent 
upon  the  sale  and  shipments  of  hats  as  aforesaid,  to  said  dealers  in 
States  other  than  Connecticut,  to  keep  their  said  factory  running  and 
to  dispose  of  its  product  and  their  capital  in  said  business  profitably 
employed,  and  the  restraint,  curtailment  and  destruction  of  their  said 
trade  and  commerce  with  their  said  customers  in  said  States  other 
than  Connecticut,  by  the  combination,  conspiracy  and  acts  of  the 
defendants,  as  hereinafter  set  forth,  have  been  and  now  are  of  serious 
damage  to  the  property  and  business  of  the  plaintiffs,  as  hereinafter 
set  forth. 

"  9.  The  individual  defendants,  named  in  this  writ,  are  all  members 
of  a  combination  or  association  of  persons,  styling  themselves  The 
United  Hatters  of  North  America,  and  said  combination  Includes  more 
than  nine  thousand  persons,  residing  in  the  several  States  of  Massa- 
chusetts, Connecticut.  New  York,  New  Jersey,  Pennsylvania,  Indiana, 
Illinois,  Missouri,  California,  and  the  Province  of  Ontario  in  the 
Dominion  of  Canada.  The  said  combination  is  subdivided  into  twenty 
subcombj nations,  each  of  which  is  by  themselves  styled  a  local  union  of 
The  United  Hatters  of  North  America.  Six  of  said  subcombinations 
are  in  the  State  of  Connecticut,  and  known  as  local  Unions  1  and  2, 
10  and  11,  and  15  and  16  of  The  United  Hatters  of  North  America, 
and  have  an  aggregate  membership  of  more  than  three  thousand  per- 
sons residing  in  the  State  of  Connecticut 
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[386]  1.  "Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  person  who  shall  make 
any  such  [287]  contract  or  engage  in  any  such  combination 

"  10.  Said  combination  of  persons,  collectively  known  as  The  United 
Hatters  of  North  America,  owns,  controls,  edits,  publishes,  and  issues 
a  paper  styled  The  Journal  of  the  United  Hatters  of  North  America,  In 
which  are  published  reports  of  many  of  the  acts  of  its  agents,  herein- 
after mentioned,  which  circulates  widely  among  its  members  and  the 
public,  and  which  affords  a  ready,  convenient,  powerful  and  effective 
vehicle  for  the  dissemination  of  information  to  its  members  and  the 
public  as  to  boycotts  declared  and  pushed  by  them,  and  of  the  acts 
and  measures  of  its  members  and  agents  for  carrying  such  boycotts 
into  effect,  and  was  so  used  by  them  in  connection  witth  the  actB  of 
the  defendants  hereinafter  set  forth. 

"  11.  Said  combination  owns  and  absolutely  controls  the  use  of  a 
certain  label  or  distinguishing  marie,  which  it  styles  the  Union  I^bel 
of  the  United  Hatters  of  North  America,  which  mark,  when  so  used  by 
them,  affords  to  them  a  ready,  convenient  and  effective  instrument 
and  means  of  boycotting  the  hats  of  any  manufacturer  against  whom 
they  may  desire  to  use  it  for  that  purpose. 

"  12.  The  defendants  in  this  suit  are  also  all  members  of  a  combina- 
tion or  association  of  persons  calling  themselves  and  known  as  The 
American  Federation  of  Labor,  which  includes  more  than  a  million 
and  four  hundred  thousand  members  residing  in  the  several  States 
and  Territories  of  the  Union,  and  in  the  Dominion  of  Canada,  and  in 
all  the  places  in  the  several  States,  where  the  wholesale  dealers  in 
hats,  hereinbefore  mentioned,  and  their  customers  reside,  and  do  busi- 
ness. Said  combination  is  subdivided  in  subordinate  groups,  or  com- 
binations, comprising  one  hundred  and  ten  national  unions  and  combi- 
nations, of  which  the  said  combinations  of  persons  styling  themselves 
The  United  Hatters  of  North  America  Is  one,  composed  of  twelve 
thousand  local  unions,  twenty-eight  State  federations  or  combinations, 
more  than  five  hundred  central  labor  unions  or  combinations,  and 
more  than  two  thousand  local  unions  or  combinations,  which  are  not 
included  in  the  above-mentioned  national  and  international  combina- 
tions. 

'*  13.  Said  combination  of  persons  collectively  known  as  The  Ameri- 
can Federation  of  Labor,  owns,  controls,  edits,  publishes,  and  Issues 
a  paper  or  magazine  called  The  American  Federatlonist,  which  It 
declares  to  be  its  official  organ  and  mouthpiece,  which  has  a  very  wide 
circulation  among  its  members  and  others,  and  which  affords  a  ready, 
convenient,  powerful  and  effective  vehicle  and  instrument  for  the 
dissemination  of  information,  as  to  persons,  their  products  and  manu- 
factures, boycotted  or  to  be  boycotted,  by  its  members,  and  as  to 
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or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court 

[288]  2.  "  Every  person  who  shall  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  any  other  person 

measures  adopted  and  statements  to  be  published,  detrimental  to  such 
persons  and  to  the  sale  of  their  manufactures  and  for  boycotting  such 
persons,  their  manufactures,  and  said  paper  has  been  and  now  is 
constantly  used,  printed,  and  distributed  for  said  purposes  among  its 
members  and  tlie  public  and  was  so  used  by  the  defendants  and  their 
confederates  in  boycotting  the  products  of  the  firm  of  F.  Berg  &  Co., 
of  Orange,  New  Jersey,  and  H.  H.  Roelofs  &  Co.,  of  Philadelphia,  Pa., 
bat  manufacturers,  to  their  very  great  injury  and  until  the  said  firms 
successively  yielded  to  their  demands  in  pursuance  of  the  general 
scheme  of  the  defendant  hereinafter  set  forth. 

*'  14.  The  persons  united  in  said  combination,  known  as  The  Ameri- 
can Federation  of  Labor,  including  the  persons  in  said  subcombination 
known  as  The  United  Hatters  of  North  America,  constantly  employ 
more  than  one  thousand  agents  in  the  States  and  Territories  of  the 
United  States,  to  push,  enforce  and  carry  into  effect  all  boycotts  de- 
clared by  the  said  members,  including  those  in  aid  of  the  combined 
scheme,  purpose  and  effort  hereinafter  stated,  to  force  all  the  manu- 
facturers of  fur  hats  in  the  United  States,  including  the  plaintiffs, 
to  unionize  their  factories  by  restraining  and  destroying  their  inter- 
state trade  and  commerce,  as  hereinafter  stated,  all  of  which  said 
agents  act  under  the  immediate  supervision  and  personal  direction 
of  one  Samuel  Gompers,  who  is  chief  agent  of  the  said  combination 
of  persons  for  said  purpose,  and  of  each  of  the  said  combinations,  and 
the  said  agents  make  monthly  reports  of  their  doings  in  pushing  and 
enforcing  and  causing  to  be  pushed  and  enforced  said  boycotts,  and 
publish  the  same  monthly  in  said  paper  known  as  The  American 
Federationist,  of  which  he  is  the  editor,  appointed  by  the  said  mem- 
bers, which  said  paper  in  connection  with  said  statement  or  summary, 
is  declared  to  be  the  authorized  and  oflBcial  mouthpiece  of  each  of 
said  subcombinations,  including  the  said  United  Hatters  of  North 
America.  Said  statement  is  declared  by  the  defendants  to  be  a 
faithful  record  of  the  doings  of  said  agents,  and  each  of  said  state- 
ments, made  during  the  period  covered  by  the  acts  of  the  defendants 
against  the  plaintiffs  herein  stated,  contains  the  announcement  to  the 
members  of  said  combination  and  the  public,  that  all  boycotts  declared 
by  them  are  being  by  them  and  their  agents  pushed,  enforced  and 
observed. 

"15.  Said  combination  of  persons  collectively  known  us  The  Ameri- 
can Federation  of  Labor,  of  which  the  defendants  are  members,  was  by 
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or  persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  |;289]  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court" 

the  defendants  and  their  other  members  formed  for  the  purpose 
among  others,  of  facilitating  the  declaration  and  successful  main- 
tenance of  l>oycott8,  by  and  for  said  combination  of  persons  Icnown  as 
The  United  Hatters  of  North  America,  acting  through  the  said  Federa- 
tion of  Labor  and  its  other  component  parts  or  members,  and  It  and 
its  component  parts  have  frequently  declared  boycotts,  at  the  request 
of  the  defendants,  against  the  business  and  product  of  various  hat 
manufacturers,  and  liave  vigorously  prosecuted  the  same  by  and 
through  the  powerful  machinery  at  their  command  as  aforesaid,  In 
carrying  out  their  general  scheme  herein  stated,  to  the  great  damage 
and  loss  of  business  of  said  manufacturers,  and  particularly  during 
the  years  of  1901  and  1902,  they  declared,  prosecuted  and  waged,  at 
the  request  of  the  defendants  and  their  agents,  a  boycott  against  the 
hats  made  by  and  the  business  of  H.  H.  Roelofs  &  Co.,  of  Philadelphia, 
Pa.,  until,  by  causing  them  great  damage  and  loss  of  business,  they 
coerced  them  into  yielding  to  the  demand  of  the  defendants  and  their 
agents,  by  the  said  factory  of  said  Roelofs  &  Co.  be  unionized,  as 
termed  by  the  defendants,  and  into  agreeing  to  employ,  and  employing 
exclusively,  members  of  their  said  combination  in  the  making  and 
flnishlng  departments  of  said  factory,  and  in  large  measure  surrender- 
ing to  the  defendants  and  their  agents  the  control  of  said  factory  and 
business,  all  of  which  was  well  known  to  the  plaintiffs,  their  custo- 
mers, wholesale  dealers  and  the  public,  and  was,  by  the  defendants 
and  their  agents,  widely  proclaimed  through  all  their  agencies  above 
mentioned,  in  connection  with  their  acts  against  the  plaintiffs,  as  here- 
inafter set  forth,  for  the  purpose  of  intimidating  and  coercing  said 
wholesale  dealers  and  their  customers  from  buying  the  hats  of  the 
plaintiffs,  by  creating  in  their  minds  the  fear  that  the  defendants 
would  invoke  and  put  into  operation  against  them,  all  said  powerful 
means,  measures  and  machinery,  if  they  should  handle  the  hats  of 
the  plaintiffs. 

'*  16.  The  defendants,  together  with  the  other  persons  united  with 
them  In  said  combination,  known  as  The  United  Hatters  of  North 
America,  have  been  for  many  years,  and  now  are,  engaged  in  a  com- 
bined scheme  and  effort  to  force  all  manufacturers  of  fur  hats  In  the 
United  States,  Including  the  plaintiffs,  against  their  will  and  their 
previous  policy  of  carrying  on  their  business,  to  organize  their  work- 
men in  the  departments  of  making  and  finishing,  in  each  of  their  ftic- 
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[390]  7.  **Any  person  who  shall  be  injured  in  his  business 
or  property  by  any  other  person  or  corporation  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act, 
may  sue  therefor  in  any  Circuit  Court  of  the  United  States 
in  the  district  in  [291]  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy, 
and   shall   recover   three   fold   the   damages   by   him   sus- 

torles,  into  an  organization,  to  be  part  and  parcel  of  the  said  combina- 
tion known  as  The  United  Hatters  of  North  America,  or  as  the  de- 
fendants and  their  confederates  term  it,  to  unionize  their  shops,  with 
the  Intent  thereby  to  control  the  employment  of  labor  in  and  the  opera- 
tion of  said  factories,  and  to  subject  the  same  to  the  direction  and 
control  of  persons,  other  than  the  owners  of  the  same,  in  a  manner  ex- 
tremely onerous  and  distasteful  to  such  owners,  and  to  carry  out  such 
CN^heme,  effort  and  purpose,  by  restraining  and  destroying  the  Inter- 
state trade  and  commerce  of  such  manufacturers,  by  means  of  intimi- 
dation of  and  threats  made  to  such  manufacturers  and  their  customers 
in  the  several  States,  of  boycotting  them,  their  product  and  their 
customers,  using  therefor  all  the  powerful  means  at  their  command  as 
aforesaid,  until  such  time  as  from  the  damage  and  loss  of  business  re- 
sulting therefrom,  the  said  manufacturers  should  yield  to  the  said  de- 
demand  to  unionize  their  factories. 

"  17.  The  defendants  and  other  members  of  said  United  Hatters  of 
North  America,  acting  with  them  and  in  pursuance  of  said  general 
combined  scheme  and  purpose,  and  in  carrying  the  same  into  elTect 
against  said  manufacturers,  including  the  plaintiffs,  and  by  use  of 
the  means  above  stated,  and  the  fear  thereof,  have  within  a  very 
Itew  years,  forced  the  following  named  manufacturers  of  hats  in  the 
United  States  to  yield  to  their  demand,  and  unionize  their  factories, 
viz.:  [Here  follow  70  names  of  corporations  and  individuals.]  and 
until  there  remained,  according  to  the  statements  of  the  defendants, 
only  twelve  hat  factories  in  the  United  States  which  had  not  sub- 
mitted to  their  said  demands,  and  the  defendants,  in  pursuing  their 
warfare  against  the  plaintiffs,  as  hereinafter  set  forth,  and  in  con- 
nection with  their  said  acts  against  them,  have  made  public  announce- 
ment of  that  fact  and  of  the  firms  so  coerced  by  them,  in  ordar 
thereby  to  increase  the  effectiveness  of  their  acts  in  intimidating  said 
wholesale  dealers  and  their  customers  in  States  other  than  Con- 
necticut, from  buying  hats  from  plaintiffs,  as  hereinafter  set  forth. 

**  18.  To  carry  out  said  scheme  and  purpose,  the  defendants  have  ap- 
pointed and  employed  and  do  steadily  employ,  certain  special  agents  to 
act  in  their  behalf,  with  full  and  express  authority  from  them  and 
the  other  members  of  said  combination,  and  under  explicit  instruc- 
tions from  them,  to  use  every  means  In  their  power,  to  compel  all 
such  manufacturers  of  hats  to  so  unionize  their  factories,  and  each 
and  all  of  the  defendants  in  this  suit  did  the  several  acts  hereinafter 
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tained,  and  the  costs  of  suit,  including  a  reasonable  attor- 
ney's fee." 

[392]  In  our  opinion,  the  combination  described  in  the 
declaration  is  a  combination  "  in  restraint  of  trade  or  com- 
merce among  the  several  States,"  in  the  sense  in  which  those 
words  are  used  in  the  act,  and  the  action  can  be  maintained 
accordingly. 

stated,  either  by  themselves  or  their  agents,  by  them  thereto  fully 
authorized. 

"  19.  On  or  about  March  1,  1901,  in  pursuance  of  said  general 
scheme  and  purpose,  the  defendants  and  the  other  members  of  said 
combination,  The  United  Hatters  of  North  America,  through  their 
agents,  the  said  John  A.  Moffit,  Martin  Lawlor,  John  Phillips,  James 
P.  Maher  and  Charles  J.  Barrett,  who  acted  for  themselves  and  tbe 
other  defendants,  demanded  of  the  plaintiffs  that  they  should  union- 
ize their  said  factory,  in  the  making  and  finishing  departments,  and 
also  thereby  acquire  the  right  to  use  and  use  the  said  union  label, 
subject  to  the  right  of  the  defendants  to  recall  the  same  at  pleasure, 
in  all  hats  made  by  them,  and  then  notified  the  plaintiffs  that  if 
they  failed  to  yield  to  said  demand,  the  defendants  and  all  tlie  other 
members  of  the  said  combination  known  as  The  United  Hatters  of 
North  America,  would  resort  to  their  said  usual  and  well-known 
methods  to  compel  them  so  to  do.  After  several  conferences,  and  In 
April,  1901,  the  plaintiffs  replied  to  the  said  demand  of  the  defendants 
as  follows: 

*  Firmly  believing  that  we  are  acting  for  the  best  interests  of  oar 
firm,  for  the  best  interests  of  those  whom  we  employ,  and  for  the 
best  interests  of  Danbury,  by  operating  an  independent  or  open  fac- 
tory, we  hereby  notify  you  that  we  decline  to  have  our  shop  unionized, 
and  if  attacked,  shall  use  all  lawful  means  to  protect  our  business 
interests.* 

"The  plaintiffs  were  then  employing  many  union  and  non-union 
men,  and  their  said  factory  was  running  smoothly  and  satisfactory 
l>oth  to  the  plaintiffs  and  their  employees.  The  defendants,  their 
confederates  and  agents,  deferred  the  execution  of  their  said  threat 
against  the  plaintiffs  until  the  conclusion  of  their  attack  made  in 
pursuance  of  the  same  general  scheme  and  purpose  against  H.  H. 
Roelofs  &  Co.,  which  resulted  in  the  surrender  of  Roelofs  &  Co.  on 
July  15,  1902,  except  that  the  defendants,  their  confederates  and 
agents,  in  November,  1901,  caused  the  said  American  Federation  of 
Labor  to  declare  a  boycott  against  any  dealer  or  dealers  who  should 
handle  the  products  of  the  plalntiffa 

"  20.  On  or  about  July  25,  1902,  the  defendants  individually  and  col- 
lectively, and  as  members  of  said  combinations  and  associations,  and 
with  other  persons  whose  names  are  unknown  to  the  plaintiffs,  asso- 
ciated with  them,  in  pursuance  of  the  general  scheme  and  purpose 
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[898]  And  that  conclusion  rests  on  many  judgments  of 
this  court,  to  the  effect  that  the  act  prohibits  any  combina- 
tion whatever  to  ^ecure  action  which  essentially  obstructs 
the  free  flow  of  commerce  between  the  States,  or  restricts, 
in  that  regard,  the  liberty  of  a  trader  to  engage  in  business. 

aforesaid,  to  force  aU  manufacturers  of  fur  hats,  and  particularly 
the  plaintiffs,  to  so  unionize  their  factories,  wantonly,  wrongfully, 
maliciously,  unlawfully  and  in  violation  of  the  provisions  of  the 
*Act  of  CJongress,  approved  July  2,  1890,*  and  entitled  'An  Act  to 
Protect  Trade  and  Commerce  Against  Unlawful  Restraints  and  Mo- 
nopolies,' and  with  intent  to  injure  the  property  and  business  of  the 
plaintiffs  by  means  of  acts  done  which  are  forbidden  and  declared  to 
be  unlawful,  by  said  act  of  Congress,  entered  into  a  combination  and 
conspiracy  to  restrain  the  plaintiffs  and  their  customers  in  States 
other  than  Connecticut,  in  carrying  on  said  trade  and  commerce  among 
the  several  States  and  to  wholly  prevent  them  from  engaging  in  and 
carrying  on  said  trade  and  commerce  between  them  and  to  prevent  the 
plaintiffs  from  selling  their  hats  to  wholesale  dealers  and  purchasers 
in  said  States  other  than  Connecticut,  and  to  prevent  said  dealers 
and  customers  in  said  other  States  from  buying  the  same,  and  to  pre- 
vent the  plaintiffs  from  obtaining  orders  for  their  hats  from  such 
customers,  and  filling  the  same,  and  shipping  said  hats  to  said  cus- 
tomers in  said  Sti^tes  as  aforesaid,  and  thereby  injure  the  plaintiffs 
in  their  property  and  business  and  to  render  unsalable  the  product 
and  output  of  their  said  factory,  so  the  subject  of  interstate  com- 
merce, in  whosoever*s  hands  the  same  might  be  or  come,  through  said 
Interstate  trade  and  commerce,  and  to  employ  as  means  to  carry  out 
said  combination  and  conspiracy  and  the  purposes  thereof,  and  ac- 
complish the  same,  the  following  measures  and  acts,  viz : 

**  To  cause,  by  means  of  threats  and  coercion,  and  without  warning 
or  information  to  the  plaintiffs,  the  concerted  and  simultaneous  with- 
drawal of  all  the  makers  and  finishers  of  hats  then  working  for  them, 
who  were  not  members  of  their  said  combination,  The  United  Hatters 
of  North  America,  as  weU  as  those  who  were  such  members,  and 
thereby  cripple  the  operation  of  the  plaintiffs'  factory,  and  prevent 
the  plaintiffs  from  filling  a  large  number  of  orders  then  on  hand, 
from  such  wholesale  dealers  in  States  other  than  Connecticut,  which 
they  had  engaged  to  fill  and  were  then  in  the  act  of  filling,  as  was  well 
known  to  the  defendants;  in  connection  therewith  to  declare  a  boycott 
against  all  hats  made  for  sale  and  sold  and  delivered,  or  to  be  sold  or 
deUvered,  by  the  plaintiffs  to  said  wholesale  deiilers  in  States  other 
than  Connecticut,  and  to  actively  boycott  the  same  and  the  business 
of  those  who  should  deal  in  them,  and  thereby  prevent  the  sale  of 
the  same  by  those  in  whose  hands  they  might  be  or  come  tlirough 
■aid  interstate  trade  in  said  several  States;  to  procure  and  cause 
others  of  said  combinations  united  with  them  in  said  American  Feder- 
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[294]  The  combination  charged  falls  within  the  class  of 
restraints  of  trade  aimed  at  compelling  third  parties  and 
strangers  involuntarily  not  to  engage  in  the  course  of  trade 
except  on  conditions  that  the  combination  imposes;  and 
there  is  no  doubt  [296]  that  (to  quote  from  the  well-known 

atlon  of  Labor,  in  like  manner  to  declare  a  boycott  against  and  to 
actively  boycott  the  same  and  the  business  of  such  wholesale  dealers 
as  should  buy  or  sell  them,  and  of  those  who  should  purchase  them 
from  such  wholesale  dealers;  to  intimidate  such  wholesale  dealers 
from  purchasing  or  dealing  in  the  hats  of  the  plaintiif  by  informing 
them  that  the  American  Federation  of  Labor  had  declared  a  boycott 
against  the  product  of  the  plaintiffs  and  against  any  dealer  who 
should  handle  it,  and  that  the  same  was  to  be  actively  pressed  against 
them,  and  by  distributing  circulars  containing  notices  that  such 
dealers  and  their  customers  were  to  be  boycotted;  to  threaten  with 
a  boycott  those  customers  who  should  buy  any  goods  whatever,  evai 
though  union  made,  of  such  boycotted  dealers,  and  at  the  same  time 
to  notify  such  wholesale  dealers  that  they  were  at  liberty  to  deal  in 
the  hats  of  any  other  non-union  manufacturer  of  similar  quality  to 
those  made  by  the  plaintiffs,  but  must  not  deal  in  the  hats  made  by  the 
plaintiffs  under  threats  of  such  boycotting;  to  falsely  represent  to 
said  wholesale  dealers  and  their  customers,  that  the  plaintiffs  had 
discriminated  against  the  union  men  in  their  employ,  had  thrown 
tiiem  out  of  employment  because  they  refused  to  give  up  their  onion 
cards  and  teach  boys,  who  were  intended  to  take  their  places  after 
seven  months'  instruction,  and  had  driven  their  employees  to  extr^ne 
measures  *  by  their  persistent,  unfair  and  un-American  policy  of  an- 
tagonizing union  labor,  forcing  wages  to  a  starvation  scale,  and  given 
boys  and  cheap,  unskilled  foreign  labor  preference  over  experienced 
and  capable  union  workmen,*  in  order  to  intimidate  said  dealers  from 
purchasing  said  hats  by  reason  of  the  prejudice  thereby  created 
against  the  plaintiffs  and  the  hats  made  by  them  among  those  who 
might  otherwise  purchase  them;  to  use  the  said  union  label  of  said 
The  United  Hatters  of  North  America  as  an  instrument  to  aid  them 
in  carrying  out  said  conspiracy  and  combination  against  the  plaintiffs' 
and  their  customers*  intertrade  aforesaid,  and  in  connection  with  the 
boycotting  above  mentioned,  for  the  purpose  of  describing  and  identi- 
fying the  hats  of  the  plaintiffs,  and  singling  them  out  to  be  so  boy- 
cotted; to  employ  a  large  number  of  agents  to  visit  said  wholesale 
dealers  and  their  customers,  at  their  several  places  of  business,  and 
threaten  them  with  loss  of  business  if  they  should  buy  or  handle  the  hats 
of  the  plaintiffs,  and  thereby  prevent  them  from  buying  said  hats,  and 
in  connection  therewith  to  cause  said  dealers  to  be  waited  npoo  by 
committees  representing  large  combinations  of  persoife  in  their  seraral 
localities  to  make  similar  threats  to  them ;  to  use  the  daily  prew  in 
the  localities  where  such  wholesale  dealers  reside,  and  do  bosliieia, 
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work  of  Chief  Justice  Erie  on  Trade  Unions)  "  at  common 
law  every  person  has  individually,  and  the  public  also  has 
collectively,  a  right  to  require  that  the  course  of  trade  should 
be  kept  from  unreasonable   [296  J    obsUruction."    But  the 

to  announce  and  advertise  the  said  boycotts  against  the  hats  of  the 
plaintiffs  and  said  wholesale  dealers,  and  thereby  make  the  same  more 
^eetive  and  oppressive,  and  to  use  the  columns  of  their  said  paper, 
The  Journal  of  the  United  Hatters  of  North  America,  for  that  purpose, 
and  to  describe  the  acts  of  their  said  agents  in  prosecuting  the  same. 
"  21.  Afterwards,  to  wit,  on  July  25,  1902,  and  on  divers  days  since 
hitherto,  the  defendants,  in  pursuance  of  said  combination  and  con- 
q;>iracy,  and  to  carry  the  same  into  effect,  did  cause  the  concerted  and 
sLmultaueous  withdrawal,  by  means  of  threats  and  coercion  made  by 
them,  and  without  previous  warning  or  information  thereof  to  the 
plaintiffs,  of  all  but  ten  of  the  non-union  maimers  and  finishers  of  hats 
XhexL  worlcing  for  them,  as  well  as  all  of  their  union  makers  and  finish- 
ers, leaving  large  numbers  of  hats  in  an  unfinished  and  perishable  con- 
dition, with  intent  to  cripple  and  did  thereby  cripple  the  operation  of 
the  plaintiff's  factory  until  the  latter  part  of  October,  1902,  and 
thereby  prevented  the  plaintiffs  from  filling  a  large  number  of  orders 
then  on  hand  from  such  wholesale  dealers  in  States  other  than  Ck)n- 
nectlcut,  which  they  had  engaged  to  fill  and  were  then  in  the  act  of 
filling,  as  well  known  to  the  defendants,  and  thereby  caused  the  loss  to 
the  plaintiffs  of  many  orders  from  said  wholesale  dealers  in  other 
States,  and  greatly  hindered  and  delayed  them  in  filling  such  orders, 
and  falsely  representing  to  said  wholesale  dealers,  their  customers, 
and  the  public  generally  in  States  other  than  (Connecticut,  that  the 
plaintiffs  had  discriminated  against  the  union  men  in  their  employ, 
and  had  discharged  or  thrown  out  of  employment  their  union  men  in 
Au^st,  1902;  that  they  had  driven  their  employees  to  extreme  meas- 
ures by  their  persistent,  unfair  and  un-American  policy  of  antagoniz- 
ing union  labor,  forcing  wages  down  to  a  starvation  scale  and  giving 
boys  and  cheap,  unskilled  foreign  labor  preference  over  experienced 
and  capable  workmen ;  that  skilled  hatters  had  been  discharged  from 
said  factory  for  no  other  cause  than  their  devotion  and  adherence  to 
the  principles  of  organized  labor  in  refusing  to  give  up  their  union 
cards,  and  to  teach  the  trade  to  boys  who  were  intended  to  take  the 
place  of  union  workmen  after  seven  months'  instruction,  and  that 
unable  to  submit  longer  to  a  system  of  petty  tyrannies  that  might  be 
tolerated  in  Siberia  but  could  not  be  borne  by  independent  Americans, 
the  workmen  in  the  factory  inaugurated  the  strike  to  compel  the  firm 
to  recognize  their  rights,  in  order  to  prejudice,  and  did  thereby  preju- 
dice the  public,  against  the  plaintiffs  and  their  product,  and  in  order 
to  intimidate,  and  did  thereby  intimidate  said  wholesale  dealers  and 
their  customers.  In  States  other  than  Connecticut,  from  purchasing 
hats  from  the  plaintiffs  by  reason  of  the  fear  of  the  prejudice  created 
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objection  here  is  to  the  jurisdiction,  because,  even  conceding 
that  the  declaration  states  a  case  good  at  common  law,  it  i.s 
contended  that  it  does  not  state  one  within  the  statute.  Thus, 
it  is  said,  that  the  restraint  alleged  would  operate  to  entirely 

against  said  hats;  and  in  connection  therewith  declared  a  boycott 
against  all  hats  made  for  and  so  sold  and  deliyered,  and  to  be  so  sold 
and  delivered  to  said  wholesale  dealers,  in  States  other  than  Connecti- 
cut, and  actively  boycotted  the  same  and  the  business  of  those  who 
dealt  in  them  in  such  other  States,  and  thereby  restrained  and  pre- 
vented the  purchase  of  the  same  from  the  plaintiffs,  and  the  sale  of 
the  same  by  those  in  whose  hands  they  were,  or  might  thereafter  be, 
in  the  course  of  such  interstate  trade,  and  caused  and  procured  others 
of  said  combinations  united  with  them  in  the  said  American  Federa- 
tion of  Labor  to  declare  a  boycott  against  the  plaintiffs,  their  product 
and  against  the  business  of  such  wholesale  dealers  in  States  other 
than  Connecticut,  as  should  buy  or  sell  them,  and  of  those  who  should 
purchase  from  such  wholesale  dealers  any  goods  whatever,  and  fur- 
ther Intimidated  said  wholesale  dealers  from  purchasing  or  dealing  in 
hats  made  by  the  plaintiffs,  as  aforesaid,  by  informing  them  that  the 
American  Federation  of  Labor  had  declared  a  boycott  against  the  hats 
of  the  plaintiffs  and  against  any  dealer  who  should  handle  them,  and 
that  said  boycott  was  to  be  actively  pressed  against  them,  and  by 
sending  agents  and  committees  from  various  of  said  labor  organiza- 
tions, to  threaten  said  wholesale  dealers  and  their  customers  with  a 
boycott  from  them  if  they  purchased  or  handled  the  goods  of  plain- 
tiffs, and  by  distributing  in  San  Francisco,  California,  and  other 
places,  circulars  containing  notices  that  such  dealers,  and  their  cus- 
tomers were  to  be  boycotted,  and  threatened  with  a  boycott,  and  did 
actively  boycott  the  customers  who  did  or  should  buy  any  goods  what- 
ever, even  though  union  made,  of  such  wholesale  dealers  so  boycotted, 
and  used  the  daily  press  to  advertise  and  announce  said  boycott  and 
the  measures  taken  in  pursuance  thereof  by  said  labor  organizations, 
particularly  The  San  Francisco  Bulletin,  in  its  issues  of  July  2  and 
July  4,  1903,  and  a  daily  paper  published  in  Richmond,  Virginia,  on 
December  10, 1902,  and  notified  such  wholesale  dealers  in  States  other 
than  Connecticut,  that  they  were  at  liberty  to  deal  in  the  hats  of  apy 
other  non-union  hat  manufacturer  of  similar  quality  to  those  of  the 
plaintiffs,  but  they  must  not  deal  in  hats  made  by  the  plaintiffs,  under 
threats  of  being  boycotted  for  so  doing,  and  used  the  said  union  label 
of  the  United  Hatters  of  North  America  as  an  instrument  to  aid  them 
in  carrying  out  said  combination  and  conspiracy  against  the  plaintiffs* 
and  their  customers'  interstate  trade,  as  aforesaid,  and  in  connection 
with  such  boycotting  by  using  the  same  and  its  absence  from  the  hats 
of  the  plaintiffs,  as  an  insignia  or  device  to  indicate  to  the  purchaser 
that  the  hats  of  the  plaintiffs  were  to  be  boycotted,  and  to  point  them 
out  for  that  purpose,  and  employed  a  large  number  of  agents  to  visit 
said  wholesale  dealen  and  their  customers  at  their  several  places  of 
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destroy  plaintiffs'  business  and  thereby  include  intrastate 
trade  as  well;  that  physical  obstruc[297]tion  is  not  alleged 
as  contemplated;  and  that  defendants  are  not  themselves 
engaged  in  interstate  trade. 

We  think  none  of  these  objections  are  tenable,  and  that 
they  are  disposed  of  by  previous  decisions  of  this  court 

business  in  each  of  said  States,  particularly  Philadelphia  and  other 
places  in  the  State  of  Pennsylvania,  in  Baltimore  in  the  State  of 
Maryland,  in  Richmond  and  other  places  in  the  State  of  Virginia,  and 
in  San  Francisco  and  other  places  in  the  State  of  California,  to  intimi- 
date and  threaten  them,  if  they  should  continue  to  deal  in  or  handle 
the  hats  of  the  plaintiffs,  and  among  many  other  instances  of  lilce  kind, 
the  said  William  C.  Henhelly  and  Daniel  P.  Kelly  in  behalf  of  all  said 
defendants,  and  acting  for  them,  demanded  the  firm  of  Triest  &  Co., 
wholesale  dealers  in  hats,  doing  business  in  said  San  Francisco,  that 
they  should  agree  not  to  buy  or  deal  in  the  hats  made  by  the  plaintiffs, 
under  threats  made  by  them  to  said  firm  of  boycotting  their  business 
and  that  of  their  customers,  and  uiion  their  refusing  to  comply  with 
such  demand  and  yield  to  such  threats,  the  defendants  by  their  said 
agents  caused  announcement  to  be  made  in  the  newspapers  of  said  city 
that  said  Triest  &  Co.  were  to  be  boycotted  therefor,  and  that  the 
labor  council  of  San  Francisco  would  be  addressed  by  them  for  that 
purpose,  and  that  they  had  procured  a  boycott  to  be  declared  by  said 
labor  council,  and  thereupon  the  defendants,  through  their  said  agents, 
Hennelly  and  Kelly,  printed,  published,  issued,  and  distributed  to  the 
retail  dealers  in  hats,  in  several  States  upon  the  Pacific  coast,  the  fol- 
lowing circular,  to  wit : 

"  *  San  Francisco  Labor  Council, 
*  'Affiliated  with  the  American  Federation  of  Labor, 

"  *  Secretary's  Office,  927  Market  Street, 

•*  •  Rooms  405,  406,  407  Emma  SpreckeVs  Building, 

"  *  Meets  every  Friday,  at  1159  Mission  St 

•* '  Telephone  South  447. 

•*  'Address  all  communications  to  927  Market  Street. 

**  *  San  Francisco,  July  3,  1903. 
**'To  whom  it  may  concern: 

"  'At  a  special  meeting  of  the  San  Francisco  Labor  Council  lield  on 
the  above  date,  the  hat  jobbing  concern  known  as  Triest  &  Co.,  116 
Sansome  St,  San  Francisco,  was  declared  unfair  for  persistently 
patronizing  the  unfair  hat  manufacturing  concern  of  D.  B.  Loewe  & 
Co.,  Danbury,  Connecticut,  where  the  union  hatters  have  been  on 
strike,  for  anion  conditions,  since  August  20.  1902.  Triest  &  Co.  will 
be  retained  on  the  unfair  list  as  long  as  they  handle  the  product  of 
this  unfair  hat  manufacturing  concern.  Union  men  do  not  usually 
patronize  retail  stores  who  buy  from  unfair  Jobbing  houses  or  manu- 
factnrers.    Under  these  circumstances,  all  friends  of  organized  labor. 
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United  States  v.  Trans-Missouri  Freight  Association^  166 
U.  S.  290 ;  United  States  v.  Joint  Traffic  Association^  171 U.  S. 
505;  and  Northern  Securities  Company  v.  United  States^ 
193  U.  S.  197,  hold  in  effect  that  the  Anti-Trust  law  has  a 
broader  application  than  the  prohibition  of  restraints  of 
trade  unlawful  at  common  law.     Thus  in  the  Trans-Missowri 

and  those  desiring  the  patronage  of  organized  workers,  wUl  not  buy 
goods  from  Triest  &  Co.,  116  Sausome  St.,  San  Francisco. 

"  *  Yonrs  respectfully,  G.  B.  Benham, 

"  •  President  8.  F.  Labor  OounoiL 
**  *  T.  B.  Zant, 

"  *  Secretary  8.  F,  Labor  Council,     [l.  s.] 
"*W.  C.  Hennellt, 
"  *  D.  F.  Kelly, 

"  *  Representing  United  Hatters  of  North  America.* 

"Also  the  following,  to  wit: 

"  *  San  Francisco  Labor  CJouncil, 
*•  'Affiliated  with  the  American  Federation  of  Labor, 

"  *  Secretary's  Office,  927  Market  Street. 
•*  *  Rooms  405,  406,  407  Emma  Spreckel's  Building, 
"  *  Meets  every  Friday,  at  1159  Mission  St 
•*•  Telephone  South  447. 
**  'Address  all  communications  to  927  Market  Street 

•*  *  San  Francisco,  July  14,  1903. 
••  *  Messrs. . 

"  *  Gentlemen :  We  beg  leave  to  call  your  attention  to  the  following 
products  which  are  on  the  unfair  list  of  the  American  Federation  of 
Labor. 

•*  *  We  do  this  in  order  that  you  refrain  from  handling  these  goods, 
as  the  patronage  of  the  firms  named  below  is  taken  by  the  organised 
workers  as  an  evidence  of  a  desire  to  patronize  those  who  are  opposed 
to  the  interests  of  organized  labor.  The  declaration  of  unfairneaa 
regarding  the  firms  mentioned  is  fully  sanctioned  and  will  be  sup- 
ported to  the  fullest  degree  by  the  San  Francisco  Labor  Council. 

**  *  Trusting  that  you  will  be  able  to  avoid  the  handling  of  these  goods 
in  the  future,  we  are, 

"  *  Yours  respectfully.  G.  B.  Benham,  President. 

***T.  E.  Zant,  Secretary,     [l.  b.] 

Unfair  List 

"  *  Loewe  &  Co.,  Danbury,  Conn.,  and  Triest  k  Co.,  116  Sansome  St., 
San  Francisco,  Hat  Manufacturers; 

" '  Cluett  Peabody  &  Co.,  Shirts  and  Collars,  Troy,  New  York,  and 
662  Mission  St,  San  Francisco,  CaL; 
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OoMy  166  n.  S.  290,  it  was  said  that,  ^'  assuming  that  agree- 
ments of  this  nature  are  not  void  at  common  law,  and  that  the 
various  cases  cited  by  the  learned  courts  below  show  it,  the 
answer  to  the  statement  of  their  validity  is  to  be  found  in 
the  terms  of  the  statute  under  consideration;"  and  in  the 
Northern  Securities  Gase^  193  U.  S.  331,  that,  "  the  act  de- 
clares illegal  every  contract,  combination  or  conspiracy,  in 
whatever  form,  of  whatever  nature,  and  whoever  may  be  the 
parties  to  it,  which  directly  or  necessarily  operates  in  re- 
straint of  trade  or  commerce  among  the  several  States." 

We  do  not  pause  to  comment  on  cases  such  as  United  States 
V.  Knight,  156  U.  S.  1 ;  Hopkins  v.  United  States,  171  U.  S. 
578;  and  Anderson  v.  United  States,  171  U.  S.  604;  in  which 
the  undisputed  facts  showed  that  the  purpose  of  the  agree- 
ment was  not  to  obstruct  or  restrain  interstate  commerce.  The 
object  and  intention  of  the  combination  determined  its  legality. 

In  Swift  V.  United  States,  196  U.  S.  375,  a  bill  was  brought 
against  a  number  of  corporations,  firms  and  individuals  of 
different  States,  alleging  that  they  were  engaged  in  interstate 
commerce  in  the  purchase,  sale,  transportation  and  delivery, 

•* '  United  Shirt  and  Collar  C5o.,  Troy,  New  York,  and  25  Simsome  St, 
San  Francisco,  Cal. ; 

*• '  Van  Zandt,  Jacobs  &  CJo.,  Troy,  New  York ;  Greenbaum,  Well  & 
Michaels,  Selling  Agents,  27  Sansonie  St.,  San  Francisco,  Cal.* 
"  and  cause  said  circulars  to  be  mailed  to  and  personally  delivered  to 
the  retail  deaj^rs  in  hats,  and  the  other  customers  of  said  Triest  & 
Co.,  upon  the  Pacific  coast,  and  to  many  others,  thereby  causing  the 
loss  of  many  orders  and  customers  to  said  Triest  &  Co.,  and  to  the 
plaintiffs,  for  the  purpose  of  Intimidating  and  coercing  said  Triest  & 
Co.  not  to  deal  with  the  plaintiffs,  and  thereby  cause  the  loss  of  many 
orders  and  customers  to  said  Triest  &  Co.,  and  to  the  plaintiffs. 

"  22.  By  means  of  each  and  all  of  said  acts  done  by  the  defendants 
in  pursuance  of  said  combination  and  conspiracy,  they  have  greatly 
restrained,  diminished,  and.  In  many  places,  destroyed  the  trade  and 
commerce  of  the  plaintiffs  with  said  wholesale  dealers.  In  said  States 
other  than  Connecticut,  by  the  loss  of  many  orders  and  customers 
directly  resulting  therefrom,  and  the  plaintifTs  have  been  Injured  in 
their  business  and  property  by  reason  of  said  combination  and  con- 
spiracy, and  the  acts  of  the  defendants  done  in  pursuance  thereof,  and 
to  carry  the  same  into  effect,  which  are  declared  to  be  unlawful  by 
said  act  of  Congress,  to  the  amount  of  eighty  thousand  f$sn.OOO) 
dollars,  to  recover  threefold  which  damages,  under  section  7  of  said 
act  this  suit  is  brought.*' 

10870'— S.  Doc.  Ill,  62-1,  vol  3 23 
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and  subsequent  resale  at  the  point  of  delivery,  of  meats ;  and 
that  they  combined  to  refrain  from  bidding  against  each 
other  in  the  purchase  of  cattle;  to  maintain  a  uniform  price 
at  which  the  meat  should  be  sold ;  and  to  maintain  uniform 
charges  in  delivery  meats  thus  sold  through  the  channels  of 
interstate  trade  to  the  various  dealers  and  consumers  in  other 
States.  [298]  And  that  thus  they  artificially  restrained 
commerce  in  fresh  meats  from  the  purchase  and  shipment 
of  live  stock  from  the  plains  to  the  final  distribution  of  the 
meats  to  the  consumers  in  the  markets  of  the  country. 

Mr.  Justice  Holmes,  speaking  for  the  court,  said  (pp.  895, 
396,  398)  : 

**  Commerce  among  the  States  is  not  a  technical  legal  conception,  bat 
a  practical  one,  drawn  from  the  course  of  business.  When  cattle  are 
sent  for  sale  from  a  place  in  one  State  with  the  expectation  that  they 
will  end  their  transit,  after  purchase,  in  another,  and  when  In  effect 
they  do  so,  with  only  the  interruption  necessary  to  find  a  purchaser 
at  the  stock  yards,  and  when  this  is  a  typical,  constantly  recurring 
course,  the  current  thus  existing  is  a  current  of  commerce  among  the 
States,  and  the  purchase  of  the  cattle  is  a  part  and  incident  of  such 

commerce. 

******* 

"The  general  objection  is  urged  that  the  bill  does  not  set  forth 
sufficient  definite  or  specific  facts.  This  objection  is  serious,  but  it 
seems  to  us  inherent  in  the  nature  of  the  case.  The  scheme  alleged 
is  so  vast  that  it  presents  a  new  problem  in  pleading.  If,  as  we  must 
assume,  the  scheme  is  entertained,  it  is,  of  course,  contrary  to  the 
yery  words  of  the  statute.  Its  size  makes  the  violation  of  the  law 
more  conspicuous,  and  yet  the  same  thing  makes  it  impossible  to 
fasten  the  principal  fact  to  a  certain  time  and  place.  The  elements, 
too,  are  so  numerous  and  shifting,  even  the  constituent  parts  alleged 
are  and  from  their  nature  must  he  so  extensive  in  time  and  space, 
that  something  of  the  same  impossibility  applies  to  them. 

•*  The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the  law. 
The  constituent  elements,  as  we  have  stated  them,  are  enough  to  give 
to  the  scheme  a  body  and,  for  all  that  we  can  say,  to  accomplish  it 
Moreover,  whatever  we  may  think  of  them  separately,  when  we  take 
them  up  as  distinct  charges,  they  are  alleged  sufficiently  as  elements 
of  a  scheme.  It  is  [299]  suggested  that  the  several  acts  charged  are 
lawful  and  that  intent  can  make  no  difference.  But  they  are  bound 
together  as  parts  of  .a  single  plan.  The  plan  may  make  the  parts 
unlawful." 

And  the  same  principle  was  expressed  in  Aikens  v.  Wiscon- 
sin^ 195  U.  S.  194,  205,  involving  a  statute  of  Wisconsin  pro- 


Digitized  by 


Google 


LOEWB  V.  lAWLOB.  849 

Opinion  of  the  Ooort 

hibitmg  combinations  "  for  the  purpose  of  wilfully  or  ma- 
liciously injuring  another  in  his  reputation,  trade,  business 
or  profession  by  any  means  whatever,"  eta,  in  which  Mr.  Jus- 
tice Holmes  said : 

"The  statute  is  directed  against  a  series  of  acts,  and  acts  of  sev- 
eral, the  acts  of  combining,  with  intent  to  do  other  acts,  *The  very 
plot  is  an  act  in  itself.'  Mvicahy  v.  The  Queen,  L.  B.  3  H.  L.  306,  317. 
But  an  act,  which  in  itself  is  merely  a  voluntary  muscular  contraction, 
derives  aU  its  character  from  the  consequences  which  will  follow  it 
under  the  circumstances  in  which  it  was  done.  When  tbe  acts  con- 
sist of  making  a  combination  calculated  to  cause  temx)oral  damage, 
the  power  to  punish  such  acts,  when  done  maliciously,  cannot  be 
denied  because  they  are  to  be  followed  and  worked  out  by  conduct 
which  might  have  been  lawful  if  not  preceded  by  the  acts.  No  con- 
duct has  such  an  absolute  privilege  as  to  justify  all  possible  schemes 
of  which  it  may  be  a  part.  The  most  innocent  and  constitutionally 
protected  of  acts  or  omissions  may  be  made  a  step  in  a  criminal  plot, 
and  if  it  is  a  step  in  a  plot  neither  its  innocence  nor  the  Constitution 
is  sufficient  to  prev«it  the  punishment  of  the  plot  by  law." 

In  Addyston  Pipe  and  Steel  Company  v.  United  States^  175 
U.  S.  211,  the  petition  alleged  that  the  defendants  were  prac- 
tically tlie  only  manufacturers  of  cast  iron  within  thirty-six 
States  and  Territories,  that  they  had  entered  into  a  combina- 
tion by  which  they  agreed  not  to  compete  with  each  other  in 
the  sale  of  pipe,  and  the  territory  through  which  the  constit- 
uent companies  could  make  sales  was  allotted  between  them. 
This  court  held  that  the  agreement  which,  prior  to  any  act  of 
transportation,  limited  the  prices  at  which  the  pipe  could  be 
[800]  sold  after  transportation,  was  within  the  law.  Mr. 
Justice  Peckham,  delivering  the  opinion,  said  (p.  242)  : 
"And  when  Congress  has  enacted  a  statute  such  as  the  one  in 
question,  any  agreement  or  combination  which  directly  oper- 
ates not  alone  upon  the  manufacture  but  upon  the  sale, 
transportation  and  delivery  of  an  article  of  interstate  com- 
merce, by  preventing  or  restricting  its  sale,  etc.,  thereby  regu- 
lates interstate  commerce." 

In  Montague  <&  Company  v.  Lowry^  193  U.  S.  38,  which 
was  an  action  brought  by  a  private  citizen  under  §  7 
against  a  combination  engaged  in  the  manufacture  of  tiles, 
defendants  were  wholesale  dealers  in  tiles  in  California  and 
combined  with  manufacturers  in  other  States  to  restrain  the 
interstate  traffic  in  tiles  by  refusing  to  sell  any  tiles  to  any 
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wholesale  dealer  in  California  who  was  not  a  member  of  the 
association  except  at  a  prohibitive  rate.  The  case  was  a  com- 
mercial boycott  against  such  dealers  in  California  as  would 
not  or  could  not  obtain  membership  in  the  association.  The 
restraint  did  not  consist  in  a  physical  obstruction  of  inter- 
state commerce,  but  in  the  fact  that  the  plaintiff  and  other 
independent  dealers  could  not  purchase  their  tiles  from 
manufacturers  in  other  States  because  such  manufacturers 
had  combined  to  boycott  them.  This  court  held  that  this 
obstruction  to  the  purchase  of  tiles,  a  fact  antecedent  to 
physical  transportation,  was  within  the  prohibition  of  the  act 
Mr.  Justice  Peckham,  speaking  for  the  court,  said  (p.  46), 
concerning  the  agreement,  that  it  "  restrained  trade,  for  it 
narrowed  the  market  for  the  sale  of  tiles  in  California  from 
the  manufacturers  and  dealers  therein  in  other  States,  so 
that  they  could  only  be  sold  to  the  members  of  the  associa- 
tion, and  it  enhanced  prices  to  the  non-member." 

The  averments  here  are  that  there  was  an  existing  inter- 
state traffic  between  plaintiffs  and  citizens  of  other  States, 
and  that  for  the  direct  purpose  of  destroying  such  interstate 
traffic  defendants  combined  not  merely  to  prevent  plaintiffs 
from  manufacturing  articles  then  and  there  intended  for 
transportation  beyond  the  State,  but  also  to  prevent  the 
vendees  from  reselling  the  hats  which  they  had  imported 
from  Connecticut,  or  from  [301]  further  negotiating  with 
plaintiffs  for  the  purchase  and  intertransportation  of  such 
hats  from  Connecticut  to  the  various  places  of  destination. 
So  that,  although  some  of  the  means  whereby  the  interstate 
traffic  wa^  to  be  destroyed  were  acts  within  a  State,  and  some 
of  them  were  in  themselves  as  a  part  of  their  obvious  pur- 
pose and  effect  beyond  the  scope  of  Federal  authority,  still, 
as  we  have  seen,  the  acts  must  be  considered  as  a  whole,  and 
the  plan  is  open  to  condemnation,  notwithstanding  a  negli- 
gible amount  of  intrastate  business  might  be  affected  in 
carrying  it  out  If  the  purposes  of  the  combination  were, 
as  alleged,  to  prevent  any  interstate  transportation  at  all, 
the  fact  that  the  means  operated  at  one  end  before  physical 
transportation  commenced  and  at  the  other  end  after  the 
physical  transportation  ended  was  immaterial. 
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Nor  can  the  act  in  question  be  held  inapplicable  because 
defendants  were  not  themselves  engaged  in  interstate  com- 
merce. The  act  made  no  distinction  between  classes.  It  pro- 
vided that  "every"  contract,  combination  or  conspiracy  in 
restraint  of  trade  was  illegal.  The  records  of  Congress  show 
that  several  efforts  were  made  to  exempt,  by  legislation,  or- 
ganizations of  farmers  and  laborers  from  the  operation  of 
the  act  and  that  all  these  efforts  failed,  so  that  the  act  re- 
mained as  we  have  it  before  us. 

In  an  early  case,  United  States  v.  Workingmen^s  AmaZga- 
mated  Council^  54  Fed.  Rep.  994,  the  United  States  filed  a 
bill  under  the  Sherman  act  in  the  Circuit  Court  for  the  East- 
em  District  of  Louisiana,  averring  the  existence  of  "  a  gigan- 
tic and  widespread  combination  of  the  members  of  a  multi- 
tude of  separate  organizations  for  the  purpose  of  restraining 
the  commerce  among  the  several  States  and  with  foreign 
countries,"  and  it  was  contended  that  the  statute  did  not  refer 
to  combinations  of  laborers.  But  the  court,  granting  the  in- 
junction, said : 

"I  thinl£  the  Congressional  debates  show  that  the  statute  had  its 
origin  in  the  evils  of  massed  capital ;  but,  when  the  Congress  came  to 
formulating  the  prohibition,  which  is  the  yardstlclc  for  measuring  the 
complainant's  right  to  the  injunction^  [802]  it  expressed  it  in  these 
words:  'Every  contract  or  combination  in  the  form  of  trust,  or  other- 
wise In  restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal.*  The  subject 
had  80  broadened  in  the  minds  of  the  legislators  tliat  the  source  of 
the  evil  was  not  regarded  as  material,  and  the  evil  in  its  entirety  is 
dealt  with.  They  made  the  interdiction  include  combinations  of 
labor,  as  well  as  of  capital ;  in  fagt,  all  combinations  in  restraint  of 
commerce,  without  reference  to  the  character  of  the  persons  who 
entered  into  them.  It  is  true  this  statute  has  not  been  much  ex- 
pomided  by  judges,  but,  it  seems  to  me,  its  meaning,  as  far  as  relates 
to  the  sort  of  combinations  to  which  it  is  to  apply,  is  manifest,  and 
that  it  includes  combinations  which  are  composed  of  laborers  acting 
in  the  interest  of  laborers. 

**  It  is  the  successful  effort  of  the  combination  of  the  defendants  to 
intimidate  and  overawe  others  who  were  at  work  in  conducting  or 
carrying  on  the  commerce  of  the  country,  in  which  the  court  finds 
their  error  and  their  violation  of  the  statute.  One  of  the  intended 
results  of  their  combined  action  was  the  forced  stagnation  of  all  the 
oommeice  which  flowed  throngh  New  Orleans.    This  intent  and  corn- 
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bined  action  are  none  the  less  unlawful  because  they  included  in  their 
scope  the  paralysis  of  all  other  business  within  the  city  as  well." 

The  case  was  affirmed  on  appeal  by  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit.    57  Fed.  Rep.  85. 

Subsequently  came  the  litigation  over  the  Pullman  strike 
and  the  decisions  In  re  Dehs^  64  Fed.  Rep.  724,  745,  755; 
158  U.  S.  564.  The  bill  in  that  case  was  filed  by  the  United 
States  against  the  officers  of  the  American  Railway  Union, 
which  alleged  that  a  labor  dispute  existed  between  the  Pull- 
man Palace  Car  Company  and  its  employees ;  that  thereafter 
the  four  officers  of  the  railway  union  combined  together  and 
with  others  to  compel  an  adjustment  of  such  dispute  by  cre- 
ating a  boycott  against  the  cars  of  the  car  company ;  that  to 
make  such  boycott  effective  they  had  already  prevented  cer- 
[303]  tain  of  the  railroads  running  out  of  Chicago  from 
operating  their  trains;  that  they  'asserted  that  they  could 
and  would  tie  up,  paralyze  and  break  down  any  and  every 
railroad  which  did  not  accede  to  their  demands,  and  that 
the  purpose  and  intention  of  the  combination  was  "  to  secure 
unto  themselves  the  entire  control  of  the  interstate,  indus- 
trial and  commercial  business  in  which  the  population  of  the 
city  of  Chicago  and  of  other  communities  along  the  lines  of 
road  of  said  railways  are  engaged  with  each  other,  and 
to  restrain  any  and  all  other  persons  from  any  independent 
control  or  management  of  such  interstate,  industrial  or  com- 
mercial enterprises,  save  according  to  the  will  and  with  the 
consent  of  the  defendants." 

The  Circuit  Court  proceeded  principally  upon  the  Sher- 
man Anti-Trust  T^w,  and  granted  an  injunction.  In  this 
court  the  case  was  rested  upon  the  broader  ground  that  the 
Federal  Government  had  full  power  over  interstate  com- 
merce and  over  the  transmission  of  the  mails,  and  in  the 
exercise  of  those  powers  could  remove  everything  put  upon 
highways,  natural  or  artificial,  to  obstruct  the  passage  of 
interstate  conunerce,  or  the  carrying  of  the  mails.  But  in 
reference  to  the  Anti-Trust  Act  the  court  expressly  stated 
(158  U.  S.  600) : 

**  We  enter  into  no  examination  of  the  act  of  July  2,  1890,  c.  647, 
2S  Stat  aOO,  upon  which  thtt  Circuit  Court  relied  mainly  to  sustain 
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Its  jurisdiction.  It  must  not  be  understood  from  this  that  we  dissent 
from  the  conclusions  of  that  court  In  reference  to  the  scope  of  the 
act,  but  simply  that  we  prefer  to  rest  our  judgment  on  the  broader 
ground  which  has  been  discussed  in  this  opinion,  believing  it  of  im- 
portance that  the  principles  underlying  it  should  be  fully  stated  and 
aflarmed." 

And  in  the  opinion,  Mr.  Justice  Brewer,  among  other 
things,  said  (p.  581) : 

"It  is  curious  to  note  the  fact  that  in  a  large  proportion  of  the 
cases  in  respect  to  interstate  -commerce  brought  to  this  court  the 
question  presented  was  of  the  validity  of  state  legislation  in  its  bear- 
ings upon  interstate  commerce,  and  the  uniform  course  of  decision 
has  been  to  declare  that  it  is  not  within  [804]  the  competency  of  a 
State  to  legislate  In  such  a  manner  as  to  obstruct  interstate  commerce. 
If  a  State,  with  its  recognized  powers  of  sovereignty,  is  impotent  to 
obstruct  interstate  commerce,  can  it  be  that  any  mere  voluntary  asso- 
ciation of  individuals  within  the  limits  of  that  State  has  a  power 
which  the  State  itself  does  not  possess? 

The  question  answers  Itself,  and  in  the  light  of  the  authorities  the 
only  Inquiry  is  as  to  the  sufficiency  of  the  averments  of  fact  We  have 
given  the  declaration  in  full  in  the  margin,  and  it  appears  therefrom 
that  it  is  charged  that  the  defendants  formed  a  combination  to 
directly  restrain  plaintiffs*  trade ;  that  the  trade  to  be  restrained  was 
interstate;  that  certain  means  to  attain  such  restraint  were  contrived 
to  be  used  and  employed  to  that  end;  that  those  means  were  so 
used  and  employed  by  defendants,  and  that  thereby  they  injured 
plaintiffs*  property  and  business. 

At  the  risk  of  tedlousness,  we  repeat  that  the  complaint  averred 
that  plaintiffs  were  manufacturers  of  hats  in  Danbury,  Connecticut, 
having  a  factory  there,  and  were  then  and  there  engaged  in  an  inter- 
state trade  in  some  twenty  States  other  than  the  State  of  Connecticut ; 
that  they  were  practically  dependent  upon  such  interstate  trade  to 
consume  the  product  of  their  factory,  only  a  small  percentage  of  their 
entire  output  being  consumed  in  the  State  of  Connecticut;  that  at 
the  time  the  alleged  combination  was  formed  they  were  in  the  process 
of  manufacturing  a  large  number  of  hats  for  the  pnrpose  of  fulfilling 
engagements  then  actually  made  with  consignees  and  wholesale 
dealers  in  States  other  than  Connecticut,  and  that  if  prevented  from 
carrying  on  the  work  of  manufacturing  these  hats  they  would  be 
unable  to  complete  their  engagements. 

That  defendants  were  members  of  a  vast  combination  called  The 
United  Hatters  of  North  America,  comprising  about  9,000  members 
and  Including  a  large  number  of  subordinate  unions,  and  that  they 
were  combined  with  some  1,400,000  others  into  another  association 
knovm  as  The  American  Federation  of  [SOS]  Labor,  of  which  they 
were  members,  whose  members  resided  in  all  the  places  in  the  several 
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States  where  the  wholesale  dealers  in  hats  and  their  customers  resided 
and  did  business ;  that  defendants  were  "  engaged  in  a  combined 
scheme  and  effort  to  force  all  manufacturers  of  fur  hats  in  the 
United  States,  including  the  plaintiffs,  against  their  will  and  their 
previous  policy  of  carrying  on  their  business,  to  organize  their  work- 
men in  the  departn)ents  of  making  and  finishing,  in  each  of  their  fac- 
tories, into  an  organization,  to  be  part  and  parcel  of  the  said  combination 
known  as  The  United  Hatters  of  North  America,  or  as  the  defendants 
and  their  confederates  term  it,  to  unionize  their  shops,  with  the  intoit 
thereby  to  control  the  employment  of  labor  in  and  the  operation  of 
said  factories,  and  to  subject  the  same  to  the  direction  and  control 
of  persons,  other  than  the  owners  of  the  same,  in  a  manner  extremely 
onerous  and  distasteful  to  such  owners,  and  to  carry  out  such  scheme, 
effort  and  purpose,  by  restraining  and  destroying  the  interstate  trade 
and  commerce  of  such  manufacturers,  by  means  of  intimidation  of  and 
threats  made  to  such  manufacturers  and  their  customers  in  the  sev- 
eral States,  of  boycotting  them,  their  product  and  their  customers, 
using  therefor  all  the  powerful  means  at  their  command,  as  aforesaid, 
until  such  time  as,  from  the  damage  and  loss  of  business  resulting 
therefrom,  the  said  manufacturers  should  yield  to  the  said  demand 
to  unionize  their  factories." 

That  the  conspiracy  or  combination  was  so  far  progressed 
that  out  of  eighty-two  manufacturers  of  this  country  en- 
gaged in  the  production  of  fur  hats  seventy  had  accepted  the 
terms  and  acceded  to  the  demand  that  the  shop  should  be 
conducted  in  accordance,  so  far  as  conditions  of  employment 
were  concerned,  with  the  will  of  the  American  Federation  of 
Labor;  that  the  local  union  demanded  of  plaintiffs  that  they 
should  unionize  their  shop  under  peril  of  being  boycotted  by 
this  combination,  which  demand  defendants  declined  to  com- 
ply with ;  that  thereupon  the  American  Federation  of  Labor, 
acting  through  its  official  organ  and  through  its  organizers, 
declared  a  boycott. 

[306]  The  complaint  then  thus  continued: 

"20.  On  or  about  July  25,  1902,  the  defendants  individually  and 
collectively,  and  as  members  of  said  combinations  and  associations, 
and  with  other  persons  whose  names  are  nnknown  to  the  plaintiffs, 
associated  with  them,  in  pursuance  of  the  general  scheme  and  pur- 
pose aforesaid,  to  force  all  manufacturers  of  fur  hats,  and  particu- 
larly the  plaintiffs,  to  so  unionize  their  factories,  wantonly,  wrong- 
fully, maliciously,  onlawfully  and  in  violation  of  the  provisions  of 
the  'Act  of  Congress,  approved  July  2,  1800,'  and  entitled  'An  Act  to 
Protect  Trade  and  Oommeroe  Against  Unlawful  Restraints  and  Mo- 
nopolies,' and  with  intent  to  injure  the  property  and  bnaineas  of  thtt 


Digitized  by 


Google 


LOEWE   V.   LAWLOR.  355 

Opinion  of  the  Court 

plaintiffs  by  means  of  acts  done  which  are  forbidden  and  declared  to 
be  nniawful,  by  said  act  of  Congress,  entered  into  a  combination  and 
conspiracy  to  restrain  the  plaintiffs  and  their  customers  in  States 
other  than  Connecticut,  in  carrying  on  said  trade  and  commerce  among 
the  several  States,  and  to  wholly  prevent  them  from  engaging  in  and 
carrying  on  said  trade  and  commerce  between  them  and  to  prevent 
the  plaintiffs  from  selling  their  hats  to  wholesale  dealers  and  pur- 
chasers in  said  States  other  than  Connecticut,  and  to  prevent  said 
dealers  and  customers  in  said  other  States  from  buying  the  same,  and 
to  prevent  the  plaintiffs  from  obtaining  orders  for  their  hats  from  such 
customers,  and  filling  the  same,  and  shipping  said  hats  to  said  cus- 
tomers in  said  States  as  aforesaid,  and  thereby  injure  the  plaintiffs 
in  their  property  and  business  and  to  render  unsalable  the  product 
and  output  of  their  said  factory,  so  the  subject  of  interstate  com- 
merce, in  whosoever's  hands  the  same  might  be  or  come,  through 
said  interstate  trade  and  commerce,  and  to  employ  as  means  to  carry 
out  said  combination  and  conspiracy  and  the  purposes  thereof,  and 
accomplish  the  same,  the  following  measures  and  acts,  viz: 

**  To  cause,  by  means  of  threats  and  coercion,  and  without  warning 
or  information  to  the  plaintiffs,  the  concerted  and  simultaneous  with- 
drawal of  all  the  maimers  and  finishers  of  hats  then  worthing  for  them, 
who  were  not  members  of  their  said  [807]  combination,  The  United 
Hatters  of  North  America,  as  well  as  those  who  were  such  members, 
and  thereby  cripple  the  operation  of  the  plaintiffs*  factory,  and  pre- 
vent the  plaintiffs  from  filling  a  large  number  of  orders  then  on  hand, 
from  such  wholesale  dealers  in  States  other  than  Connecticut,  which 
they  had  engaged  to  fill  and  were  then  in  the  act  of  filling,  as  was 
well  known  to  the  defendants;  in  connection  therewith  to  declare  a 
boycott  against  all  hats  made  for  sale  and  sold  and  delivered,  or  to 
be  so  sold  or  delivered,  by  the  plaintiffs  to  said  wholesale  dealers  in 
States  other  than  Connecticut,  and  to  actively  boycott  the  same  and 
the  business  of  those  who  should  deal  in  them,  and  thereby  prevent 
the  sale  of  the  same  by  those  in  whose  hands  they  might  be  or  come 
through  said  interstate  trade  in  said  several  States;  to  procure  and 
cause  others  of  said  combinations  united  with  them  in  said  American 
Federation  of  Labor,  in  like  manner  to  declare  a  boycott  against  and 
to  actively  boycott  the  same  and  the  business  of  such  wholesale  dealers 
as  should  buy  or  sell  them,  and  of  those  who  should  purchase  them 
from  such  wholesale  dealers;  to  intimidate  such  wholesale  dealers 
from  purchasing  or  dealing  in  the  hats  of  the  plaintiffs  by  Informing 
them  that  the  American  Federation  of  Labor  had  declared  a  boycott 
against  the  product  of  the  plaintiffs  and  against  any  dealer  who 
should  handle  it,  and  that  the  same  was  to  be  actively  pressed  against 
them,  and  by  distributing  circulars  containing  notices  that  such 
dealers  and  their  customers  were  to  be  boycotted;  to  threaten  with  a 
boycott  those  customers  who  should  buy  any  goods  whatever,  even 
tkoogh  union  made,  of  snch  boycotted  dealers,  and  at  the  same  time 
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to  notify  such  whoelsale  dealers  that  they  were  at  liberty  to  deal  In 
the  hats  of  any  other  non-union  manufnctnrer  of  similar  quality  to 
those  made  by  the  plaintiffs,  but  must  not  deal  in  the  hats  made  by 
the  plaintiffs  under  threats  of  such  boycotting;  to  falsely  represent 
to  said  wholesale  dealers  and  their  customers,  that  the  plaintiffs  had 
discriminated  against  the  union  men  in  their  employ,  had  thrown 
them  out  of  employment  because  they  refused  to  give  up  their  union 
cards  and  [808]  teach  boys,  who  were  intended  to  take  their  places 
after  seven  months'  instruction,  and  had  driven  their  employees  to 
extreme  measures  *  by  their  persistent,  unfair  and  un-American  policy 
of  antagonizing  union  labor,  forcing  wages  to  a  starvation  scale,  and 
given  boys  and  cheap,  unskilled  foreign  labor  preference  over  experi- 
enced and  capable  union  workmen,*  in  order  to  intimidate  said  dealers 
from  purchasing  said  hats  by  reason  of  the  prejudice  thereby  created 
against  the  plaintiffs  and  the  hats  made  by  them  among  those  who 
might  otherwise  purchase  them;  to  use  the  said  union  label  of  said 
The  United  Hatters  of  North  America  as  an  instrument  to  aid  them 
in  carrying  out  said  conspiracy  and  combination  against  the  plaintiffs' 
and  their  customers*  interstate  trade  aforesaid,  and  In  connection 
with  the  boycotting  above  mentioned,  for  the  purpose  of  ('escribing 
and  identifying  the  hats  of  the  plaintiffs  and  singling  them  out  to  be 
so  boycotted;  to  employ  a  large  number  of  agents  to  visit  said  whole- 
sale dealers  and  their  customers,  at  their  several  places  of  business, 
and  threaten  them  with  loss  of  business  if  they  should  buy  or  handle 
the  hats  of  the  plaintiffs,  and  thereby  prevent  them  from  buying  said 
hats,  and  in  connection  therewith  to  cause  said  dealers  to  be  waited 
upon  by  committees  representing  large  combinations  of  persons  in 
their  several  localities  to  make  similar  threats  to  them;  to  use  the 
daily  press  in  tte  localities  where  such  wholesale  dealers  reside,  and 
do  business,  to  announce  and  advertise  the  said  boycotts  against  the 
hats  of  the  plaintiffs  and  said  wholesale  dealers,  and  thereby  make 
the  same  more  effective  and  oppressive,  and  to  use  the  columns  of  their 
said  pajH^r,  The  Journal  of  tho  United  Hatters  of  North  America,  for 
that  purpose,  and  to  describe  the  acts  of  their  said  agents  in  prose- 
cuting th(>  same.*' 

And  then  followed  the  averments  that  the  defendants  pro- 
ceeded to  carry  out  their  combination  to  restrain  and  destroy 
interstate  trade  and  commerce  between  plaintiffs  and  their 
customers  in  other  States  by  employing  the  identical  means 
contrived  for  that  purpose;  and  that  by  reason  of  thoee  acts 
[309  J  plaintiffs  were  damaged  in  their  business  and  property 
in  some  $80,000. 

We  think  a  case  within  the  statute  was  set  up  and  that  the 
demurrer  should  have  been  overruled. 

Judgment  reversed  and  cause  remiuided  with  a  direction  to 
proceed  accordingly. 
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[42S1  SHAWNEE  COMPRESS  COMPANY  v.  ANDER 

SON.- 

(Appeal  from  the  Supreme  Court  of  the  Territory  of  Oklahoma.) 

[209  U.  S.  423.] 

No.  140.    Argued  March  2,  8,  1908.— Decided  April  18,  1908. 

Where  the  Supreme  Court  of  the  Territory  of  Oklahoma  reverses  the 
Judgment  of  the  trial  court,  the  reviewing  power  of  this  court  is 
limited  to  determining  whether  there  was  evidence  supporting  the 
findings  and  whether  the  tacts  found  were  adequate  to  sustain  the 
legal  conclusions.^ 

In  this  case,  the  Supreme  Court  of  the  Territory  having  found  that  a 
lease,  being  made  to  further  an  unlawful  enterprise,  was  void  as  an 
unreasonable  restraint  of  trade  and  as  against  public  policy,  this 
court  sustains  the  judgment,  there  being  proof  supporting  the  con- 
clusions to  the  effect  that  the  lessor  company  agreed  to  go  out  of  the 
field  of  competition,  not  to  enter  that  field  again,  and  to  render  every 
assistance  to  prevent  others  from  entering  it — other  acts  in  aid  of  a 
scheme  of  monopoly  also  being  proved. 

It  is  not  necessary  to  determine  whether  the  Supreme  Court  of  the 
Territory  based  its  Judgment  declaring  such  a  lease  void  on  the 
common  law,  the  Sherman  law,  or  the  statutes  of  the  Territory ;  the 
restraint  placed  upon  the  lessor  was  greater  than  the  protection  of 
the  lessee  required. 

17  Oklahoma,  231,  affirmed. 

This  suit  was  brought  in  the  District  Court  of  the  county 
of  Lincoki,  Territory  of  Oklahoma,  by  appellees  as  stock- 
holders of  the  Shawnee  Compress  Company  against  appel- 
lants, to  cancel  a  lease  made  by  the  Shawnee  Compress  Com- 
pany to  the  Gulf  Compress  Company. 

The  original  petition  alleged  that  the  compress  companies 
were  respectively  corporations  of  Oklahoma  and  the  State  of 
Alabama;  that  the  plaintiffs,  appellees  here,  were  minority 
stockholders  of  the  Shawnee  Company;  that  certain  of  the 
stockholders  of  the  Shawnee  Company,  claiming  to  be  its 
officers,  "conceived  the  idea  of  leasing  the  entire  property 
and  business  of  said  company,  together  with  its  good  will 

•For  opinion  of  Supreme  Court  of  Arizona  (87  Pac  Rep.  315)  see, 
ante,  p.  122. 

^Syllabus  and  statements  of  arguments  copyrighted,  IPOS,  by  The 
Banks  Law  Publishing  Co. 
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and  the  right  to  the  busiuesti  thereof  to  said  defendant,  Gulf 
Compress  Company,  a  foreign  corporation ; "  that  subse- 
quently the  [424]  same  stockholders,  claiming  to  be  the 
directors  of  the  corporation  in  certain  meetings  and  by  cer- 
tain resolutions,  executed  the  purpose.  These  meetings  were 
alleged  to  be  invalid  as  not  being  in  conformity  with  the  by- 
laws, and  that  the  proceedings  therein  were  "  wholly  illegal 
and  beyond  the  powers  and  authority  of  the  said  stockholders 
and  directors  of  said  corporation ; "  that  the  corporation  was 
organized  to  construct  and  operate  a  cotton  compress  in  the 
city  of  Shawnee,  and  that  its  officers  and  stockholders  were 
not  authorized  to  execute  a  lease  for  a  period  of  years,  vest- 
ing in  another  and  foreign  corporation,  the  rights,  duties  and 
business  of  the  company,  and  that  the  lease  was  void  as 
against  the  rights  of  plaintiffs,  being  minority  stockholders 
of  the  company.  A  copy  of  the  lease  was  attached  to  the 
petition. 

The  petition  was  amended,  making  the  allegations  some- 
what fuller,  and  alleged  that  appellants  Stubbs  and  Beatty, 
who  assumed  to  act  respectively  as  president  and  secretary 
of  the  company,  and  certain  other  stockholders  who  joined 
with  them  in  the  negotiation  of  the  lease,  were  induced 
thereto  by  certain  advantages  personal  to  themselves  and  not 
by  the  interest  of  the  company.  It  was  also  alleged  that  the 
"  exigencies  of  the  business  "  of  the  company  did  not  demand 
or  justify  the  lease,  and  that  its  revenues  for  the  season  1904- 
1905,  over  and  above  taxes  and  insurance,  notwithstanding 
negligent  and  incompetent  management,  were  $7,485.89 ;  and, 
plaintiffs  expressed  the  belief,  could  be  made  greater  for  the 
year.5  covered  by  the  lease.  It  was  alleged  that  the  Gulf 
Compress  Company  was  in  the  business  of  leasing  and  oper- 
ating competing  compresses  for  the  purpose  of  monopolizing, 
as  far  as  possible,  the  business  of  compressing  cotton  in  a  large 
portion,  if  not  all,  the  cotton-raising  districts  of  the  United 
States,  and  that  the  lease  was  procured  from  the  Shawnee 
Company  in  pursuance  of  said  scheme,  and  other  leases  of 
other  compresses  were  also  secured  for  like  purposes,  and 
that  the  Gulf  Company  is  in  its  operation  and  method  of 
conducting  business  a  trust,  combine  and  conspiracy,  in  re- 
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straint  of  trade  [425]  and  commerce,  in  violation  of  the 
Federal  Anti-Trust  Law  and  the  anti-trust  law  of  the  Terri- 
tory of  Oklahoma,  and  that  it  is  the  design  of  the  Gulf 
Compress  Company  to  increase  the  charge  of  compressing 
cotton,  and  that  it  will  be  able  to  enforce  such  charges  by 
reason  of  the  fact  that  it  will  control  all  of  the  compresses 
in  the  Territory. 

There  was  a  demurrer  to  the  petition,  which  was  over- 
ruled. An  answer  was  then  filed,  which  in  detail  asserted 
the  validity  of  the  proceedings  preceding  the  execution  of 
the  lease;  that  the  company  was  indebted  in  the  siun  of 
$17,250— $6,000  to  the  Shawnee  National  Bank  and  $11,250 
to  the  Webb  Press  Company,  Limited,  which  was  past  due ; 
that  its  creditors  were  pressing  for  payment,  and  that  the 
lease  was  necessary  in  order  to  procure  money  by  which  to 
pay  the  Shawnee  Bank  and  to  secure  the  extension  of  time 
on  the  indebtedness  due  the  Webb  Press  Company,  and  that 
for  these  reasons  the  negotiations  for  the  lease  were  entered 
into  and  the  lease  finally  made.  And  it  is  alleged  that  the 
consideration  paid  was  fair  and  reasonable  and  for  the  best 
interest  of  the  stockholders  of  the  Shawnee  Company;  that 
defendants  could  procure  said  second  mortgage  money  in 
no  other  way,  and  that  the  property  of  the  Shawnee  Com 
pany  would  have  been  sold  at  a  great  sacrifice  unless  the  lease 
had  been  made. 

It  is  alleged  that  appellees  are  finns  of  cotton  buyers,  and 
in  order  to  obtain  an  unfair  advantage  over  other  buyers 
have  conspired  together  for  the  purpose  of  forming  a 
monopoly  of  all  the  compresses  in  the  Territory  and  destroy- 
ing competition  in  compressing,  and,  in  order  to  carry  out 
the  conspiracy,  have,  for  more  than  six  months,  endeavored 
to  obtain  a  majority  of  the  stock  of  the  Shawnee  Company, 
and,  knowing  that  Beatty  and  Stubbs  were  involved  and  in 
need  of  money,  have  in  all  ways  oppressed  said  Beatty  and 
Stubbs  to  compel  them  to  sell  their  stock  to  appellants  for  an 
inadequate  consideration  and  conspired  to  compel  the  Shaw- 
nee Company,  knowing  it  was  involved  and  its  demands 
pressing,  to  sell  and  convey  its  property  to  them  for  the 
inadequate   consideration  of  $25,000.       [426]    And   it  is 
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alleged  that  the  lease  was  made  to  defeat  such  conspiracy. 
Other  plans  of  the  appellees  to  harass  the  Shawnee  CSompany 
are  averred. 

The  case  went  to  trial  on  the  issues  thus  formed  and  re- 
sulted in  a  judgment  for  defendants  (appellants  here).  The 
judgment  recited  that  "  the  court  having  heard  all  the  evi- 
dence offered  ♦  ♦  ♦  and  being  fully  advised  in  the  prem- 
ises finds  for  the  defendants  and  against  the  plaintiffs  that 
the  allegations  of  the  petition  of  the  plaintiffs  are  not  sup- 
ported by  the  law  and  the  evidence." 

A  motion  for  a  new  trial  was  denied  and  the  case  was  then 
taken  to  the  Supreme  Court  of  the  Territory,  which  court 
reversed  the  judgment  of  the  court  below,  and  the  case  was 
remanded  to  the  District  Court,  with  instructions  to  that 
court  to  render  judgment  for  plaintiffs  in  the  case  (appellees 
here)  in  accordance  with  the  opinion  of  the  Supreme  Court, 
and  the  prayer  of  the  amended  petition. 

Mr.  B,  B,  Blaketiey^  with  whom  Mr,  G.  T.  Fitzhugh  was 
on  the  brief 5  for  appellants  : 

An  act  is  not  necessarily  invalid  because  in  restraint  of 
trade,  when  the  restriction  of  trade  is  an  ancillary  or  inci- 
dental result. 

To  be  condemned  by  the  law  a  contract  must  be  an  agree- 
ment between  the  parties  to  restrict  trade,  and  such  contract 
is  invalid,  whatever  may  be  the  result  of  its  operation.  If  a 
purchaser  buys  one  or  more  compresses  and  operates  them 
as  his  own  property,  competition  is  to  that  extent  restricted, 
but  being  incidental,  such  contract  is  not  invalid,  and  will 
not  be  held  invalid  because  the  purchaser  may  have  taken  a 
contract  from  the  seller  obligating  the  seller  not  to  carry  on  or 
resume  such  business.  Such  provisions  are  usual  and  have 
been  sanctioned  by  the  courts.  Fowle  et  ah  v.  Park  et  aZ.,  181 
U.  S.  88;  Gibhs  v.  Gas  Co.,  130  U.  S.  396;  Cm.,  P.  B.  S.  A 
P.  P.  Co.  V.  Bay  et  aZ.,  200  U.  S.  179;  United  States  v.  Joint 
Tragic  Association,  171  U.  S.  505 ;  Bement  rf-  Sons  v.  National 
Harrow  Co.,  [427]  186  U.  S.  70,  92;  Navigation  Company  v. 
Windsor,  20  Wall.  64,  68;  Diamond  Match  Co.  v.  i?f>^&^,  106 
N.  Y.  473:  Tode  v.  Gross,  127  N.  Y.  480;  Beat  v.  Chase,  31 
Michigan,  490 ;  jy-wftftaref  v.  Miller,  27  Michigan,  15 ;  National 
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Ben.  Co.  v.  Union  Hospital  Co.^  45  Minnesota,  272 ;  Whitney 
V.  Slay  ton,  40  Maine,  224 ;  Pierce  v.  Fuller,  8  Massachusetts, 
222;  Richards  v.  Seating  Co.,  87  Wisconsin,  503;  National 
Enameling  cfe  Co.  v.  Haveman,  120  Fed.  Rep.  415;  United 
States  V.  Addyston  P.  <&  S.  Co.,  29  C.  C.  A.  141 ;  S.  C,  85 
Fed.  Rep.  271;  Davis  v.  Booth,  131  Fed.  Rep.  31,  37;  S.  C, 
127  Fed.  Rep.  871;  In  re  Greene,  52  Fed.  Rep.  104;  Chicago, 
St.  L.  &c.  Ry  Co.  V.  Pvllman,  139  U.  S.  79 ;  Jarvis  et  al.  v. 
Knapp,  121  Fed.  Rep.  39;  Booth  et  al.  v.  Davis,  127  Fed. 
Rep.  871,  and  cases  cited ;  Carter  v.  Ailing,  43  Fed.  Rep.  208 ; 
Harrison  v.  Refini7ig  Co.,  116  Fed.  Rep.  304;  State  v.  Ship- 
pers Compress  <&c,  Co.,  95  Texas,  603 ;  S.  C,  69  S.  W.  Rep.  58. 

The  statutes  of  Oklahoma  expressly  authorize  a  contract  of 
this  character.  Wilson's  Revised  and  Annotated  Statutes  of 
Oklahoma,  §§  819,  820. 

Both  of  these  statutes  were  adopted  from  the  statutes  of 
California  and  have  been  frequently  construed  by  the  Su- 
preme Court  of  that  State.  Brown  v.  Kling,  101  California, 
296;  Gregory  v.  Speiker,  110  California,  150;  Ragsdale  v. 
Nagle,  106  California,  332 ;  City  Carpet  Beating  <&c.  Works 
V.  Jones,  102  California,  506;  Vulcan  Powder  Company  v. 
Hercules  Powder  Company,  96  California,  510. 

Under  these  sections  of  the  statute  one  who  leases  a  com- 
press and  its  good  will  may  enter  into  a  contract  to  refrain 
from  carrying  on  a  similar  business  within  a  specified  county. 
The  contract  of  lease  in  controversy  limits  such  competition 
to  fifty  miles. 

The  evidence  did  not  disclose  whether  a  radius  of  fifty 
miles  would  have  carried  it  without  the  boundaries  of  the 
county  or  not,  but  if  fifty  miles  was  an  excessive  restriction, 
the  excess  only  was  invalid  and  the  restriction  might  be 
enforced  within  the  limits  of  the  law. 

[428]  Such  a  contract  being  valid  could  not  serve  as  a  basis 
for  concluding  that  it  would  be  against  public  policy  by 
creating  an  unnecessary  restraint  of  trade,  preventing  com- 
petition and  creating  a  monopoly. 

The  court  below  overlooked  a  well  recognized  principle 
which  would  control  in  any  event  in  the  disposition  of  this 
casa.    If  the  Gulf  Compress  Company  itself  was  a  monopoly, 
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the  Shawnee  Compress  Company  could  not  for  that  reason 
prevent  the  specific  performance  of  a  contract  for  sale  or 
lease,  and,  a  priori^  the  minority, stockholders  could  not  inter- 
pose to  prevent  such  performance.  Trenton  Pottery  Co.  v. 
Olyphant^  51  N.  J.  E.  507;  Diamond  Match  Co.  v.  Roeher^ 
106  N.  Y.  473;  Metcalf  v.  American  School  Furniture  Co.^ 
122  Fed.  Rep.  115-120;  Connolly  v.  Union  Sewer  Pipe  Co.^ 
184  U.  S.  547 ;  WUloughhy  v.  Chicago  Junction  By.  Co.y  50 
N.  J.  656. 

Mr.  James  R.  Keaton  and  Mr.  Andrew  Wilson^  with  whom 
Mr.  John  W.  Shartel^  Mr.  Frank  Wells,  and  Mr.  Noel  W. 
Barksdale  were  on  the  brief,  for  appellees : 

The  contract  of  lease  from  the  Shawnee  Compress  Com- 
pany to  the  Gulf  Compreas  Company,  of  April  26,  1905, 
tended  to  create  a  combination  unreasonably  in  restraint  of 
trade,  the  prevention  of  competition  and  the  establishment 
of  a  monopoly,  therefore  being  against  public  policy.  26 
Stat,  at  Large,  209,  c.  647,  §  3;  Wilson's  Statutes  of  Okla- 
homa, §§  819,  820.  The  contract  is  illegal  under  the  com- 
mon law,  also,  which  declares  all  contracts  in  unreasonable 
restraint  of  trade  to  be  contrary  to  public  policy  and  void. 

Under  the  act  of  Congress  above  referred  to  not  only  con- 
tracts in  unreasonable  restraint  of  trade,  but  every  contract 
in  restraint  of  trade  is  condemned.  See  Pocahontis  Coke  Co. 
V.  Powhatan  Coal  c&c.  Co.,  60  W.  Va.  508 ;  S.  C.  56  S.  E. 
Rep.  264;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211. 

In  view  of  the  evidence,  it  certainly  can  not  be  said  that 
any  portion  of  the  lease  would  unquestionably  have  been 
entered  into  regardless  of  the  provisions  for  illegal  restraint 
and  hence  [429]  the  entire  contract  must  fall.  Okla.  Stat. 
1893,  §  810;  Wilson's  Ann.  Stat.  §  767;  Bishop  v.  Palmer, 
146  Massachusetts,  469;  Western  Wooden-Ware  Assn.  v. 
Starkey,  84  Michigan,  76;  Saratoga  Co.  Bank  v.  King,  44 
N.  Y.  87;  Consumers'^  Oil  Co.  v.  Nunnemaker,  142  Indiana, 
560 ;  More  v.  Bonnet,  40  California,  251 ;  Frost  v.  More,  40 
California,  347. 

A  contract  based  upon  several  considerations,  one  of  which 
is  unlawful,  is  void.    Edwards  Co.  v.  Jenmngs,  89  Texas, 


Digitized  by 


Google 


8BJLWNEE  GOMPBESS  GO.  V.  AKDEBSOIT.  863 

Opinion  of  the  Court 

618;  Gage  v.  Fisher,  5  N.  D.  297;  Collins  v.  Merrell  (Ky.), 
2  Met.  163;  St.  L.  J.  &  Co.  R.  B.  Co.  v.  Mathers,  104  Illi- 
nois, 257. 

Furthermore,  these  provisions,  in  connection  with  the  un- 
disputed testimony  to  the  effect  that  one  of  his  purposes  in 
procuring  the  execution  of  said  lease  on  behalf  of  the  Gulf 
Compress  Company  was  to  prevent  unreasonable  or  unneces- 
sary competition,  renders  the  entire  lease  contract  void, 
under  §  3  of  the  Sherman  law  which  applies  to  trade  and 
commerce  within  the  Territories  as  well  as  to  interstate  com- 
merce. Northern  Securities  Co.  v.  United  States,  193  U.  S. 
196;  Western  WoodeTi-Ware  Association  v.  Starkey,  84 
Michigan,  76;  Santa  Clara  Vol.  M.  <&  L.  Co.  v.  Hayes,  76 
California,  387;  Pacip)  Factor  Co.  v.  Adler,  90  California, 
110 ;  Anheuser-Busch  v.  Houck,  88  Texas,  184 ;  State  v.  Dis- 
tilling Co.,  29  Nebraska,  700. 

Mr.  Justice  McKenna,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  Supreme  Court  of  the  Territory,  in  its  opinion,  dis- 
cussed only  two  of  the  questions  urged  upon  its  consideration, 
to  wit  (1)  the  legal  power  of  the  Shawnee  Compress  Com- 
pany to  execute  the  lease;  and  (2)  the  purpose  in  its  execu- 
tion to  secure  a  monopoly  of  the  business  of  compressing 
cotton  and  to  unlawfully  restrict  competition.  Of  the  first 
the  court  said: 

"V7e  find  no  express  authority  to  lease  set  out  in  the  articles  of 
Incorporation,  but  we  are  nevertheless  of  the  opinion  the  weight  of 
authority  is  that  when  a  strictly  private  corporation  finds  it  can  not 
profitably  continue  operations  it  may  lawfuUy  make  a  lease  of  its 
entire  property  for  a  term  of  years.*' 

[430]  The  court  cited  cases,  and  continued  (p.  238) : 

"  It  Is  only  when  such  exigencies  exist  as  necessitate  or  render 
appropriate  such  or  similar  action  that  the  right  can  be  exercised." 

And  it  was  observed  that  while  there  was  no  special  find- 
ing of  fact  "  in  that  regard  by  the  trial  court,  yet  this  feature 
must  necessarily  have  been  considered,  in  the  light  of  the 
evidence  introduced  at  the  trial,  and  the  judgment  based 
thereon." 

10870'— S.  Doc.  Ill,  6^1,  vol  3 2A 
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The  court  further  said  that  it  found  "  ample  authority  in 
the  record  for  that  action,"  and,  following  the  rule  "  often 
reiterated,"  the  court  further  said,  "  it  must  hold  that  where 
the  record  contains  some  evidence  to  support  the  finding  of 
the  trial  court,"  the  judgment  will  not  be  disturbed. 

The  ruling  sustaining  the  power  of  the  Shawnee  Company 
to  execute  the  lease  is  attacked  by  appellees,  but  we  do  not 
find  it  necessary  to  express  an  opinion  upon  it,  on  account 
of  the  view  we  entertain  of  the  second  proposition. 

In  passing  on  the  second  proposition  the  Supreme  Court 
decided  adversely  to  the  view  taken  by  the  trial  court.  The 
court  therefore  must  either  have  considered  that  there  was 
not  some  evidence  supporting  the  conclusions  of  fact  of  the 
trial  court  or  must  have  deemed  the  principles  of  law  which 
the  trial  court  upheld  were  not  sustained  by  its  conclusion 
of  fact.  As  our  review,  in  the  nature  of  things,  is  confined 
to  determining  whether  the  court  below  erred,  it  follows  that 
our  reviewing  power  under  the  circumstances  is  coincident 
with  the  authority  to  review  possessed  by  the  court  below, 
and  therefore  we  are  confined,  as  was  the  court  below,  to 
determining  whether  there  was  some  evidence  supporting  the 
findings  and  whether  the  facts  found  were  adequate  to  sus- 
tain the  legal  conclusions.  Southern  Pine  cff  Lumber  Co.  v. 
Ward,  208  U.  S.  126. 

The  court,  in  its  opinion,  gives  a  summary  of  the  plead- 
ings and  states  the  salient  points  of  the  lease  to  be  that  it 
conveys  all  of  the  property  of  the  Shawnee  Company  to  the 
Gulf  Company,  that  the  Shawnee  Company  covenants  that 
it  will  not  "  directly  or  indirectly  engage  in  the  compressing 
of  cotton  [431]  within  fifty  miles  of  any  plant  operated 
by  the  "  Gulf  Company,  and  that  the  Shawnee  Company 
"  agrees  and  pledges  "  to  the  Gulf  Company  "  its  good  will, 
moral  and  legal  support,  and  that  it,  individually  and  col- 
lectively, will  render  the  '  Gulf  Company '  every  assistance 
in  discouraging  unreasonable  and  unnecessary  competition." 
And  from  the  evidence  the  court  deduces  the  following  con- 
clusions (p.  236) : 

"  It  further  appears  from  the  evidence  at  the  trial  that  C.  C.  Han- 
son is  the  president  of  both  the  Atlanta  Compress  Company  and  the 
Gulf  Compress  Company,  being  n  stockholder  in  each,  and  is  the  one 
who  no£rotinted  the  lease  in  question.    That  the  Atlanta  Compress 
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Company  operates  in  the  States  of  Alabama,  Georgia  and  Florida,  and 
was  organized  and  is  owned  and  controlled  solely  by  the  carriers  for 
their  benefit.  That  the  board  of  directors  and  stockholders  of  said 
corporation  are  composed  entirely  of  railroad  officials.  That  the 
Atlanta  Company  controls  the  operation  of  twenty-five  plants.  That 
the  Gulf  Compress  Company  is  a  close  corporation,  chartered  in  Mo- 
bile, Alabama,  and  oi>eratiug  in  the  States  of  Alabama,  Mississippi, 
Tennessee,  Louisiana,  Arkansas,  Indian  Territory  and  Oklahoma,  and 
controlling  the  operation  of  twenty-seven  compresses  In  those  Sfates, 
lot-ated  at  various  points  therein.  That  none  of  the  Gulf  Company's 
plants  and  the  Atlanta  Company's  compresses  are  operated  at  the 
same  points. 

"It  is  further  disclosed  by  the  evidence  that  the  capital  stock  of 
the  Gulf  Company,  as  originally  incorporated,  was  $25,000,  but  that 
it  has,  within  the  past  year,  been  increased  to  one  million  dollars,  of 
which  $600,000  is  treasury  stock.  That  its  field  of  operation  has 
been  rapidly  extended  from  Alabama  to  all  the  cotton-growing  terri- 
tory; that  it  is  at  the  present  time  Agaged  in  the  purchase  or  leasing 
of  compresses  at  various  points,  and.  as  testified  to  by  its  president, 
is  'prepared  to  buy  or  lease,  whichever  proposition  suits  us  best.*  It 
appears  from  the  evidence  that  negotiations  conducted  by  Mr.  Hanson 
with  Stubbs  and  Beatty  for  the  lease  of  the  Shaw[432]nee  plant  in 
pursuance  of  an  effort  to  avoid,  *  directly  or  indirectly,  the  possibility, 
if  not  probability,  of  unnecessary  and  unreasonable  competition.* 

"It  is  further  disclosed  by  the  testimony  that  the  carrier  pays  for 
the  compression  of  cotton,  incorporating  the  cost  thereof  in  its  tariff. 
That  tariffs  for  the  hauling  of  cotton  are  established  by  the  railroads 
as  well  as  hauling  districts  or  territories,  within  which  the  haul  of 
cotton  must  be  one  way,  or  otherwise  the  higher  rate,  denominated 
the  terminal  rate,  applies,  rendering  it  unprofitable  to  ship  to  other 
than  the  established  point  in  the  hauling  district.** 

And  the  court  says  that  from  these  facts,  and  others  re- 
ferred to  supporting  them,  it  cannot  be  doubted  that  the 
object  of  the  Gulf  Company  and  its  allied  corporation,  the 
Atlanta  Compress  Company,  "is  to  prevent  competition  in 
compression  of  cotton  throughout  the  cotton-producing 
States."  The  court  declared  it  to  be  its  judgment  that  "  not 
only  is  the  enterprise  in  which  the  Gulf  Compress  Company 
is  engaged  an  unlawful  one,  as  now  conducted,  but  the  con- 
tract in  question  in  this  case,  being  made  to  further  its  objects 
and  purposes,  is  void  on  the  ground  that  it  is  in  unreason- 
able restraint  of  trade  and  against  public  policy." 

This  conclusion  is  the  direct  antithesis  of  that  drawn  by 
the  trial  court  and  we  are  brought  to  the  inquiry,  is  it  justi- 
fied? 
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The  evidence  cannot  be  given  in  detail,  and  we  may  say 
at  the  outset  that  there  is  no  question  as  to  its  weight — we 
are  not  confronted  with  conflicting  testimonies.  This 
branch  of  the  case  is  constituted  of  the  lease,  principally  of 
the  testimony  of  one  witness,  the  president  of  the  Gulf  Com- 
pany, and  of  facts  which  are  not  disputed.  The  other  testi- 
mony, a  great  deal  of  which  is  documentary,  is  mostly  di- 
rected to  the  financial  condition  of  the  Shawnee  Company  as 
the  inducement  of  the  lease  and  to  the  proceedings  taken  to 
authorize  its  execution.  There  is  also  testimony  directed 
against  the  purpose  and  motives  of  the  appellees,  and  some 
tending  to  show  that  one  of  the  officers  and  stockholders  of 
the  Shawnee  Company  [433]  had  been  loaned  money  by  the 
president  of  the  Gulf  Company,  whereby  control  of  the 
Shawnee  Company  might  Be  obtained  and  the  lease  au- 
thorized.   This,  however,  we  may  put  out  of  view. 

It  may  be  conceded  that  the  evidence  shows  that  the  Shaw- 
nee Company  was  financially  embarrassed,  and  its  condition 
might  have  justified  a  lease  of  its  property  if  that  had  been 
all  it  did.  It,  however,  covenanted  for  its  assistance  in  dis- 
couraging competition  against  its  tenant,  and  bound  itself 
not  to  "  directly  or  indirectly  engage  in  the  compressing  of 
cotton  within  fifty  miles  of  any  plant  operated  by  the  tenant." 
So  far  it  covenanted  to  aid  in  the  restraint  of  trade.  It  went 
out  of  the  field  of  competition;  it  covenanted  not  to  enter 
into  that  field  against,  and  it  pledged  itself  to  render  every 
assistance  to  prevent  others  from  entering  it.  And  it  could 
not  misunderstand  the  purpose  for  which  its  lease  was  solic- 
ited. It  was  told  by  the  president  of  tbe  Gulf  Compress 
Company.  In  a  letter  dated  April  18,  1905,  addressed  to  it 
by  the  president  of  that  company,  among  other  inducements, 
the  following  was  expressed :  "  Our  getting  together  on  a 
lease  proposed  means  the  avoiding  for  each  other,  directly 
or  indirectly,  of  the  possibility,  if  not  probability,  of  unnec- 
essary competition."  And  what  was  the  condition  to  which 
the  Shawnee  Company  contributed?  It  appears  from  the 
letter  just  mentioned  that  the  writer  was  president  of 
two  companies,  which  operated  "  forty  odd  compresses." 
Twenty-seven  of  them,  it  appears  from  the  testimony,  were 
operated  by  the  Gulf  Company,  six  only  of  which  it  owned. 
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Most  of  the  latter  were  acquired  in  the  summer  preceding 
the  lease,  and  the  president  of  the  Gulf  Company  testified 
that  "  we  are  prepared  to  buy  or  lease,  whichever  proposition 
suits  us  best."  To  what  object  was  the  assembling  in  one 
ownership  or  management  so  many  compresses,  and  keeping 
the  means  and  declaring  the  purpose  of  acquiring  more? 
The  answer  would  seem  to  be  obvious.  The  first  eflFect  would 
necessarily  be  the  cessation  of  competition.  If  there 
was  left  a  possibility  of  other  compresses  being  con- 
[434]structed,  it  was  made  less  by  the  power  that  could  be 
opposed  to  them.  The  Gulf  Company  was  a  close  corpora- 
tion, which,  starting  in  Alabama,  rapidly  extended  from 
Alabama  to  all  the  cotton-growing  territory.  These  are 
some  of  the  points  of  the  testimony  which,  taken  in  connec- 
tion with  other  testimony,  and  with  the  terms  of  the  lease 
and  the  restriction  upon  the  Shawnee  Company,  support  the 
conclusions  of  the  Supreme  Court  of  the  Territory.  This 
case  presents  something  more  than  the  lease  of  property  by 
the  Shawnee  Company,  induced  or  made  necessary  by  financial 
embarrassment.  It  presents  something  more  than  the  acquisi- 
tion by  the  Gulf  Company  of  another  compress — of  a  mere 
addition  to  its  business.  It  presents  acts  in  aid  of  a  scheme  of 
monopoly.    Swift  Co.  v.  United  States,  196  U.  S.  375. 

It  does  not  appear  whether  the  Supreme  Court  based  its 
judgment  upon  the  common  law,  the  Sherman  law  act  of 
July  2, 1890,  c.  647,  26  Stat.  209,  or  the  statutes  of  Oklahoma. 
The  appellees  insist  that  the  law  applicable  to  the  case  comes 
from  all  three  sources.  The  Sherman  law  provides  that, 
"  Every  contract,  combination  in  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  commerce  in  any  ter- 
ritory of  the  United  States  or  of  the  District  of  Columbia 
.  .  .  is  hereby  declared  illegal."  And  it  has  been  decided 
that  not  only  unreasonable  but  all  direct  restraints  of  trade 
are  prohibited,  the  law  being  thereby  distinguished  from  the 
common  law.  But  it  is  contended  that  it  was  held  in  United 
States  V.  Trans-Missouri  Freight  Association,  166  U.  S.  290, 
and  in  United  States  v.  Joint  Traffic  Association,  171  U.  S. 
505,  that  the  sale  of  the  good  will  of  a  business  with  an  accom- 
panying agreement  not  to  engage  in  a  similar  business  was  not 
a  restraint  of  trade  within  the  meaning  of  the  Sherman  Act. 
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Counsel  has  discussed  with  an  affluent  citation  of  cases  the 
principle  which  regulates  such  contracts,  and  insists  that  the 
lease  by  the  Shawnee  Company  conforms  to  such  principle. 
The  principle  is  well  understood.  The  restraint  upon  one 
of  the  parties  must  not  be  greater  than  protection  to  the 
other  [435]  party  requires,  and  it  needs  no  further  explana- 
tion than  is  given  in  Gibha  v.  Baltimore  Gas  Company^  130 
U.  S.  396.  The  Supreme  Court  of  the  Territory  recognized 
the  principle,  but  said : 

"Tested  by  the  general  principles  applicable  to  contractB  of  this 
character,  this  agreement  Is  far  more  extensive  in  its  outlook  and 
more  onerous  in  its  intention  than  is  necessary  to  afford  a  fair  pro- 
tection to  the  lessee." 

And  in  this  conclusion  the  statute  of  the  Territory  may 
have  had  its  influence.  That  statute  makes  void  every  con- 
tract by  which  any  one  is  restrained  from  exercising  a  lawful 
profession,  trade  or  business,  except,  however,  that  one  who 
sells  the  good  will  of  a  business  may  agree  with  the  buyer  to 
refrain  from  carrying  on  a  similar  business  within  a  speci- 
fied county,  city  or  part  thereof.  Wilson's  Statutes,  §  §  819, 
820.  It  is  clear  that  the  lease  of  the  Shawnee  Company  to 
the  Gulf  Company  does  not  literally  comply  with  this  re- 
quirement. Whether  it  can  be  limited  by^  construction,  as  it 
is  contended  by  appellants  it  can  be,  we  need  not  decide. 
As  written,  it  was,  no  doubt,  considered  with  other  consid- 
erations by  the  court  in  concluding  that  "  the  real,  the  veri- 
table purpose  actuating  the  officers  of  the  Gulf  Compress 
Company,  as  disclosed  by  its  plan  of  operation,  and  as  mani- 
fested by  the  circumstances  surrounding  the  conduct  of  its 
business  and  the  results  of  its  management  by  them  is,  be- 
yond a  reasonable  question,  to  place  within  their  power  the 
control  of  the  compress  industry,  by  purchasing  or  leasing 
those  plants  which  are  advantageously  located  in  each  of  the 
hauling  districts  or  territories  established  by  the  carriers 
(railroads)  in  their  cotton  tariffs.  Within  certain  bound- 
aries the  hauling  must  be  one  way,  and  when  the  Gulf  Com- 
pany seizes  the  strategic  point,  under  its  lease,  competition 
within  that  district  is  annihilated*'' 

Decree  affirmed. 
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[144]    PENNSYLVANIA   SUGAE  REFINING  CO.  v. 
AMERICAN  SUGAR  REFINING  CO.  ET  AL.« 

(Circuit  Court,  S.  D.  New  York.     Marcli  20,  1908.) 

[160  Fed.  Rep.,  144.] 

Monopolies — Interstate  Commebce — Sugab  Trust. — The  purchase  of 
a  controlling  interest  in  the  stock  of  a  sugar  refining  corporation, 
to  acquire  control  thereof  and  prevent  the  corporation  from  refining 
sugar  in  competition  with  the  purchaser,  that  the  latter  might  con- 
trol the  business  of  refining  sugar  for  sale  in  the  United  States, 
does  not  involve  a  monopoly  or  combination  in  restraint  of  com- 
merce within  the  state,  in  violation  of  section  7  of  the  Sherman  act 
(Act  July  2,  1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901.  p. 
32(^1),  as  the  manufacture  of  sugar  does  not  constitute  trade  or 
commerce  and  only  incidentally  afTects  it^ 

Battle  and  Marshall  {Frank  S.  Blacky  H.  Snowden  Mar- 
shall^ and  John  W.  Hutchinson^  jr,^  of  counsel),  for  plaintiff. 

Henry  B.  Closson  and  Tompkins  Mcllvaine  {Henry  W. 
Taft  and  John  G,  Johnson^  of  counsel),  for  defendants 
American  Sugar  Refining  Company  and  Parsons. 

Francis  H.  Kinnicutt,  for  defendants  Robinson,  Twigg. 
and  Werner. 

George  H.  Earle^  jr.^  receiver. 

Holt,  District  Judge. 

This  is  a  motion  to  dismiss  the  complaint  on  the  trial  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  complaint  alleges,  in  substance,  that 
the  plaintiff  is  a  corporation  organized  under  the  laws  of 
Pennsylvania,  with  a  capital  stock  of  $5,000,000;  that  the 
defendant  the  American  Sugar  Refining  Company  is  a  cor- 
poration organized  under  the  laws  of  New  Jersey,  engaged 
in  the  business  of  importing  raw  sugar,  and  refining  it,  and 
selling  the  refined  sugar;  that  the  plaintiff,  from  1883  till 
1898,  was  engaged  in  the  business  of  importing  raw  sugar, 
refining  it,  and  selling  it;  that  from  1898  to  1901  it  ceased 
to  do  business,  and  that  in  1901  it  commenced  the  erection 

•For  opinion  of  Circuit  Oourt  of  Appeals,  Second  Circuit  (166  Fed. 
254),  see  post,  page  552. 
•  Syilabus  copyrighted,  1908,  by  West  Publishing  Co. 


Digitized  by 


Google 


370  160  FEDERAL  EEPOBTER,   146, 

Opinion  of  the  (Dourt 

of  a  new  and  enlarged  refinery,  which  was  completed  in  1903 ; 
that  about  the  time  of  the  completion  of  the  refinery,  and  be- 
fore it  began  to  do  business,  the  defendant  the  American 
Sugar  Refining  Company,  Gustav  E.  Kissell,  and  certain  of 
the  other  defendants  entered  into  a  conspiracy  in  restraint  of 
trade  and  commerce  between  the  states  and  with  foreign 
countries;  that  pursuant  to  that  conspiracy  Kissell,  as  agent 
for  the  American  Sugar  Refining  Company,  but  without  dis- 
closing his  principal,  loaned  to  Adolph  Segal  $1,250,000,  and 
took  from  him  as  collateral  security,  among  other  property, 
$2,600,000  of  stock  of  the  plaintiflF,  being  a  little  more  than 
half  its  entire  stock,  with  an  agreement  which  provided, 
among  other  things,  that  four  of  the  seven  directors  of  the 
plaintiff  should  resign  and  their  places  be  filled  by  Kissell's 
principal;  that  such  agreement  was  carried  out,  the  four 
directors  resigned,  and  four  persons  selected  by  the  American 
Sugar  Refining  Company  were  elected  in  their  place;  that 
thereupon  the  four  new  directors,  constituting  a  majority  of 
such  board,  pursuant  to  such  conspiracy,  and  by  direction  of 
the  American  Sugar  Refining  [145]  Company,  voted  not  to 
operate  the  plaintiff's  plant  until  the  further  order  of  the 
board;  that  such  plant  has  not  been  operated  since;  that,  as 
a  result  of  such  conspiracy  and  action,  the  plaintiff  has  suf- 
fered damage  in  the  sum  of  $10,000,000 — and  judgment  is 
demanded  for  three-fold  damages,  or  $30,000,000,  as  provided 
in  section  7  of  the  Sherman  Anti-Trust  Act  (Act  July  2, 
1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3202]). 

The  case  of  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1, 
15  Sup.  Ct.  249,  39  L.  Ed.  325,  in  my  opinion,  controls  this 
case.  That  was  a  suit  brought  by  the  United  States  against  the 
E.  C.  Knight  Company,  a  Philadelphia  sugar  refining  com- 
pany, and  three  other  Philadelphia  sugar  refining  companies, 
and  the  defendant  in  this  case,  the  American  Sugar  Refining 
Company.  The  charge  in  that  case  was,  in  substance,  that 
the  American  Sugar  Refining  Company  had  purchased  the 
entire  stock  of  the  four  Philadelphia  refining  companies; 
that  the  result  of  that  purchase  was  that  the  American  Sugar 
Refining  Company  had  obtained  a  substantial  monopoly  of 
the  business  of  refining  sugar  in  the  United  States.    The  Su- 
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preme  Court  held  that  the  action  would  not  lie ;  that  manu- 
facture was  not  trade  or  commerce;  that  the  action  of  the 
American  Sugar  Kefining  Company,  in  stopping  the  manu- 
facture of  sugar  by  the  Philadelphia  refineries,  only  inci- 
dentally affected  the  sale  of  the  product ;  that  Congress  had 
no  jurisdiction  to  pass  laws  to  remedy  injuries  caused  by 
such  action,  and  that  the  states  alone  had  power  to  pass 
such  laws. 

It  is  claimed  by  the  plaintiff  that  this  case  differs  from  the 
Knight  case.  It  is  said  that  in  the  Knight  case  the  Amer- 
ican Sugar  Refining  Company  purchased  the  entire  stock  of 
the  Philadelphia  refining  company,  and  had  a  right  to  do 
what  it  chose  with  its  own  property;  but  that  is  not  the 
ground  of  the  decision  of  the  Supreme  Court.  That  decision 
is  distinctly  put  upon  the  ground  that  the  Sherman  Act 
only  prohibits  contracts  or  conspiracies  in  restraint  of  trade 
or  commerce  between  the  states,  and  that  it  has  no  applica- 
tion to  a  case  where  all  that  has  occurred  is  to  stop  manu- 
facture. 

It  is  urged  that  the  authority  of  the  Knight  case  has  been 
modified  by  subsequent  decisions,  particularly  the  Northern 
Securities  case,  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679, 
and  the  very  recent  case  of  Loewe  v.  Lawlor^  208  U.  S.  274, 
28  Sup.  Ct.  301,  52  L.  Ed.  488,  holding  that  a  labor  union 
boycott  may  be  a  combination  in  restraint  of  trade,  under 
the  Sherman  Anti-Trust  Act.  I  have  examined  carefully 
those  decisions,  and  I  cannot  see  anything  in  them  which 
would  justify  me  in  declining  to  follow  the  decision  in  the 
Knight  case. 

This  suit  is  obviously  brought  upon  the  Sherman  Anti- 
Trust  Act,  and  the  plaintiff's  counsel  admitted  upon  the 
argument  that,  in  the  present  state  of  the  pleadings,  the 
plaintiff  must  recover  upon  that  act,  and  could  not  recover 
upon  any  other  theory  of  liability.  In  my  opinion,  no 
amendment  can  be  made  to  the  complaint  which  will  make  it 
good  so  long  as  it  is  based  on  the  Sherman  Anti-Trust  Act 
The  citizenship  of  some  of  the  defendants  does  not  distinctly 
appear.  If  in  fact  this  court  has  jurisdiction  of  this  case 
on  the  ground  of  the  diverse  citizenship  of  the  parties,  the 
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plaintiff  may  desire  to  amend  the  com  [146] plaint  and  pro- 
ceed upon  some  theory  of  equitable  liability,  in  which  case 
the  plaintiff  should  have  the  usual  leave  to  amend. 

My  conclusion  is  that  the  motion  to  dismiss  the  complaint 
should  be  granted,  with  leave  to  the  plaintiff  to  amend  the 
complaint  within  30  days,  upon  payment  of  costs. 


[184]     AMERICAN  BANANA  CO.  v.  UNITED 
FRUIT  CO.'' 

(Circuit  Court,  S.  D.  New  Yorlt.    March  4.  1908.) 

[160  Fed.  Rep.,  184.] 

Eyidence — Official  Documents — Political  Questions. — In  a  suit  In- 
volving complainant's  right  to  certain  lands  in  Costa  Rico  of  which 
complainant  had  been  deprived  by  that  government  at  the  alleged 
Instigation  of  defendant,  a  certified  copy  of  a  letter  written  by  the 
United  States  Secretary  of  State  with  reference  to  Costa  Rico's 
jurisdiction  over  the  territory,  which  the  United  Stiites  claimed  be- 
longed to  Panama,  was  admissible  as  an  official  document  consti- 
tuting a  statement  of  the  position  of  the  United  States  on  a  political, 
nonjudicial  question.* 

International  Law — Rights  of  Citizen — Governmental  Torts — 
Damages. — Where  plaintiff,  a  corporation  of  the  United  States,  was 
ejected  from  certain  land  and  other  property  over  which  the  gov- 
ernment of  Costa  Rico  was  exercising  de  facto  authority  by  soldiers 
and  officers  of  such  government,  whose  acts  were  subsequently  rati- 
fied by  the  government,  plaiutifif  could  not  maintain  a  civil  suit  In 
the  United  States  against  defendant  therefor  on  the  ground  that 
such  governmental  acts  were  inspired  by  defendant,  since  there  was 
but  one  tort,  and,  as  the  government  of  Costa  Rico  could  not  be 
sued,  no  action  could  be  maintained  against  defendant 

Same — Damages — Prospective  Profits. — Where,  in  an  action  for  dam- 
ages for  ejecting  plaintiff  from  a  plantation  in  Costa  Rico,  the  court 
could  not  give  judgment  on  the  validity  of  the  original  taking  of 
plaintiff's  plantation  because  it  was  a  governmental  act,  it  could 
not  award  damages  for  the  loss  of  prospective  profits  resnltinf 
from  such  taking. 

«  For  opinion  Circuit  Court  of  Appeals,  Second  Circuit  (166  Fed.  Rep. 
261),  see  post,  p.  563. 
6  Syllabus  copyrighted,  1008,  by  West  Publishing  Cow 
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MoifoPouEs — SuEBMAif  LAW — ^Depbivation  OF  Pbofits. — Sherman  Act, 
Act  July  2,  1800,  c.  647,  I  7,  26  Stat.  210  (U.  S.  Comp.  St  1901,  p. 
3202).  authorizing  recovery  of  treble  damages,  accruing  through  an 
Unlawful  combination  in  restraint  of  interstate  and  foreign  com- 
merce, gives  no  right  of  action  to  one  who  Is  not  deprived  of  his 
existing  profits,  trade,  or  commerce  by  the  formation  or  action  of  an 
unlawful  combination  or  monopoly,  but  is  merely  prevented  from 
embarking  on  a  new  enterprise  by  the  threatening  aspect  of  au 
already  existing  monopoly  or  combination. 

Sams — ^Acts  in  Fobeiqn  CJountries. — That  the  banana  market  of  Cen- 
tral America  or  some  portions  thereof  has  been  closed  to  plaintiff 
because  defendant  ofTered  higher  prices  to  producers  than  did  any 
one  else,  and  so  obtained  long-term  contracts  for  the  exclusive  pur- 
chase of  the  producers*  product,  did  not  constitute  a  violation  of 
the  Sherman  Act  prohibiting  combinations,  monopolies,  etc. 

Same — Enticement  of  BMFLOYfis. — ^That  defendant  had  enticed  or 
sought  to  entice  away  plaintiff's  employes  and  to  oppress  such  of 
defendant's  own  employes  as  presumed  to  buy  stock  in  plaintiff 
company,  its  business  rival,  did  not  of  itself  constitute  a  violation  of 
the  Sherman  Act,  prohibiting  combinations  and  monopolies,  so  as  to 
entitle  plaintiff  to  recover  damages  on  that  ground  alone. 

[186]  Carbiebs— Duty  to  Fubnish  Tbanspobtation. — Where  plain- 
tiff sought  to  establish  his  banana  business  in  Central  America, 
and  expended  considerable  money  in  his  plant.  It  was  engaged  in 
foreign  commerce  when  it  began  to  move  men,  material,  and  sup- 
plies to  and  from  the  United  States  and  Central  American  ports  in 
furtherance  of  its  business,  and  was  therefore  entitled  to  compel 
defendant  to  furnish  transportation  facilities  on  the  same  terms 
that  defendant  furnished  such  facilities  to  others. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  8, 
p.  2883.] 

At  law.  This  cause,  brought  under  section  7  of  the  Sher- 
man Act  (Act  July  2,  1890,  c.  647,  26  Stat.  210  [U.  S.  Comp. 
St.  1901,  p.  3202]),  having  been  called  and  a  jury  impaneled, 
defendant  moved  to  dismiss  on  the  pleadings. 

Wheeler^  Cortis  and  Haight^  Everett  P,  Wheeler^  and  Hor- 
ace E.  Deming^  for  plaintiff. 

Strong  and  Cadwalader^  Moorfield  Storey^  and  Henry  W. 
Taft^  for  defendant. 

Hough,  District  Judge. 

For  the  purposes  of  this  motion  it  will  be  assumed  that  the 
allegations  of  the  complaint  show  the  following  facts  to  be 
either  well  pleaded  or  capable  of  judicial  cognizance:  In 
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June,  1904,  there  existed  in  the  United  States  a  combination 
in  restraint  of  trade  or  commerce  in  bananas  with  foreign 
nations,  and  defendant  was  an  active  party  in  and  to  such 
combination.  At  the  same  time  defendant  was  either  monop- 
olizing or  attempting  to  monopolize  trade  or  commerce  in 
bananas  with  foreign  nations.  By  these  assumptions  it  is  not 
intended  to  intimate  any  opinion  as  to  the  sufficiency  of  all 
the  allegations  in  respect  of  combination  or  monopoly.  On 
March  30,  1899  (the  alleged  date  of  the  organization  of 
defendant),  and  continuously  since  that  time,  the  plaintiff 
has  been  a  corporation  duly  organized  and  existing  under  the 
laws  of  Alabama,  and  formed  for  the  purpose  of  importing 
bananas  into  the  United  States  from  Central  and  South 
America ;  this  is  the  only  business  of  the  plaintiff  shown  in 
the  complaint.  In  June,  1904,  one  McConnell  was  in  peace- 
able possession  of  a  certain  plantation,  which  was  and  is 
wholly  situated  within  the  boundaries  of  the  Republic  of 
Panama,  as  previously  delimited  by  the  arbitration  of  Presi- 
dent Loubet  of  France.  Prior  to  June,  1904,  plaintiff  had  not 
actually  engaged  in  the  banana  business,  or  any  productive 
business  whatever.  In  that  month  and  year  it  acquired 
McConneirs  right  to  his  plantation,  as  also  his  right  to  con- 
struct and  intention  to  build  a  railway,  to  bring  the  produce 
of  said  plantation  to  tide  water.  At  that  time  McConnell  had 
a  grant  or  concession  from  the  Republic  of  Panama  or  its 
predecessor  sovereign,  to  construct  said  railway,  which  con- 
cession was  assignable  and  actually  assigned.  Later  in  1904 
the  executive  department  "of  the  government  of  Costa  Rico, 
acting  through  officials  (either  military  or  civil)  and  soldiers 
in  its  service,  forcibly  ejected  plaintiff  from  the  plantation  in 
question,  or  the  most  important  portion  thereof,  and  seized 
vi  et  armis  plaintiff's  personal  property  situated  there  or 
thereabouts,  including  especially  the  material  for  the  con- 
struction of  the  aforesaid  \1S6]  railroad.  Such  ejection  of 
plaintiff  from  the  real  estate  in  question,  and  such  seizure  of 
personalty  was  perpetrated  by  the  Corta  Rican  officials  and 
soldiers  aforesaid  at  the  instigation,  suggestion,  and  procure- 
ment of  defendant,  and  for  the  purpose  of  preventing  plain- 
tiff from  reaping  the  fruits  of  its  investment  in  land  and  per- 
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sonalty,  and  in  order  to  prevent  it  from  harvesting  bananas 
from  its  plantation,  and  transporting  the  same  to  the  United 
States  in  competition  with  defendant's  own  importations. 
Whether  or  not  an  order  for  the  seizure  aforesaid  was  given 
by  the  supreme  governmental  authority  of  Costa  Rico  before 
seizure  made,  the  conduct  of  said  soldiers  and  officials  was 
approved  and  ratified  by  the  government  of  Costa  Rico,  and 
the  seizure  and  occupation  aforesaid  continued  by  the  au- 
thority of  said  government  down  to  the  time  of  the  beginning 
of  this  suit. 

Before  the  transfer  of  the  plantation  in  question  to  plain- 
tiff, a  certain  action  had  been  begun  in  a  court  of  Costa  Rico 
seeking  to  establish  title  to  said  plantation,  or  to  the  most 
important  portion  thereof,  in  one  Astua,  a  citizen  of  Costa 
Rico.  In  that  suit  such  proceedings  were  had  that  after 
said  transfer  of  the  said  plantation  a  judgment  or  decree 
was  entered  declaring  title  to  be  in  said  Astua.  Such  judi- 
cial proceedings  were  taken  at  the  instigation  or  for  the  bene- 
fit of  this  defendant  with  the  purpose  of  preventing  plaintiff 
from  gathering  bananas  from  the  land  in  question,  and  ex- 
porting them  to  the  United  States  in  competition  with  de- 
fendant'5  imports,  and,  shortly  after  said  decree  passed 
Astua's  title  was  transferred  to  a  corporation  allied  with  and 
controlled  by  defendant,  and  identified  with  the  unlawful 
cDmbination  and  monopoly  aforesaid.  Said  proceedings  of 
the  civil  or  military  officials  of  Costa  Rico,  and  of  the  sol- 
diers of  that  government  and  of  the  court  thereof,  were  taken 
in  pursuance  of  an  asserted  right  of  sovereignty  over  the 
plantation  in  question,  or  the  principal  portion  thereof,  and 
over  the  land  on  which  the  plaintiff's  personal  property 
aforesaid  was  physically  situated;  and  such  assertion  of 
sovereignty  so  as  aforesaid  made  is  irreconcilable  with  said 
delimination  of  boundaries  between  Panama  and  Costa  Rico 
made  by  President  Loubet  in  pursuance  of  an  international 
arbitration  agreement.  Despite  protests  from  the  Depart- 
ment of  State  of  the  United  States,  made  to  the  government 
of  the  Republic  of  Panama,  Cost  Rico  down  to  the  time  of 
the  beginning  of  this  suit  maintained  de  facto  jurisdiction 
and  sovereignty  over  the  plantation  in  question  and  the  land 
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on  which  the  seizure  of  said  personal  property  was  made. 
By  reason  of  the  facts  so  assumed  for  the  purposes  of  this 
motion,  plaintiff  has  never  exported,  gathered,  cut,  or  har- 
vested any  bananas  from  the  plantation  in  question,  and  has 
never  as  matter  of  fact  at  any  time  entered  upon  or  engaged 
in  trade  or  commerce  in  bananas.  Both  Costa  Rico  and 
Panama  are  sovereign  independent  nations,  and  were  so  at 
all  the  times  in  the  complaint  mentioned.  The  action  of 
Costa  Rico  constituted  an  invasion  of  the  territorial  rights 
of  Panama — in  which  invasion,  however,  Panama  has  ac- 
quiesced down  to  the  time  of  the  beginning  of  this  action, 
and  the  fact  of  such  acquiescence  in  the  de  facto  sovereignty 
of  Costa  Rico  over  the  premises  in  question  has  been  recog- 
nized by  the  Department  of  State  of  the  United  States. 

[187]  For  the  purpose  of  preventing  competition  in  the  ex- 
portation of  bananas  from  Costa  Rico  and  Panama  the  de- 
fendant, by  outbidding  all  other  competitors,  has  secured 
long-term  contracts  with  most,  if  not  all,  of  the  producers  of 
this  fruit  in  that  region.  Defendant  has  also  caused  to  be 
established  a  transportation  line  between  ports  of  the  United 
States  and  the  region  where  this  plantation  lies.  Such  trans- 
portation line  holds  itself  out  as  a  common  carrier,  but  has 
refused  to  accept  from  this  plaintiff  lawful  merchandise, 
and  when  it  did  not  so  refuse  charged  the  plaintiff  higher 
rates  for  its  service  as  common  carrier  than  it  charged  other 
persons  and  corporations  similarly  situated ;  and,  finally,  de- 
fendant has  sought  to  cripple  and  embarrass  plaintiff  in  its 
attempted  or  intended  business  operations  by  enticing  away 
its  employes  and  threatening  to  discharge  from  its  own  serv- 
ice such  of  its  workmen  as  became  interested  financially  in 
plaintiff's  enterprise.  I  believe  the  foregoing  constitutes  an 
interpretation  of  the  complaint  as  favorable  to  the  plaintiff 
as  could  be  asked  upon  a  general  demurrer. 

In  arriving  at  the  foregoing  statement  of  plaintiff's  posi- 
tion, I  have  examined  the  certified  copy  produced  of  Secre- 
tary Root's  letter  dated  April  16,  1906,  being  of  the  opinion 
that  this  official  document  constitutes  a  statement  of  the  posi- 
tion of  our  own  government  upon  a  political  and  non-judicial 
question,  and  is  therefore  open  to  judicial  cognizance  within 
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Janes  v.  United  States,  187  U.  S.  202,  11  Sup.  Ct  80,  34  L. 
Ed.  691,  approved  in  Paquete  Hdbana,  176  U.  S.  696,  20 
Sup.  Ct  290,  44  L.  Ed.  320.  The  communications  from  Gov- 
ernor Magoon  also  handed  up  at  the  hearing  have  not  been 
regarded,  as  they  contain  no  more  than  information  concern- 
ing the  attitude  of  foreign  governments  which  might  or 
might  not  be  accepted  by  our  own  Secretary  of  State. 

1.  The  important  question  of  law  presented  by  the  above 
statement  is  whether  any  damages  can  be  recovered  or  any 
action  brought  in  this  court  for  the  ejection  of  plaintiff  from 
its  plantation  and  the  seizure  of  its  personal  property.  Plain- 
tiff asserts  as  the  first  step  in  establishing  its  demands  that 
this  court  must  hold  that  the  property  was  in  Panama ;  that 
being  established,  the  seizure  and  ejection  becomes  as  unau- 
thorized as  the  acts  of  a  sheriff  outside  his  bailiwick  when 
armed  only  with  local  process ;  and  it  follows  that  defendant 
as  a  joint  tort-feasor  is  liable  equally  with  the  offending 
Costa  Ricans.  Let  it  be  assumed  that  a  tort  was  committed ; 
that  such  tort  is  within  the  purview  of  section  7  of  the  Sher- 
man Act  (Act  July  2,  1890,  c.  647, 26  Stat.  210  [U.  S.  Comp. 
St.  1901,  p.  3202]),  that  both  this  defendant  and  the  Costa 
Rican  officials  would  be  liable  to  civil  suits  were  such  tortious 
act  committed  in  the  United  States,  and  that  the  cause  of 
action  is  transitory — the  inquiry  still  remains,  who  actually 
deprived  plaintiff  of  its  property  ?  The  answer  is  clear — the 
Republic  of  Costa  Rico,  by  either  originally  directing  or  sub- 
sequently ratifying  the  acts  of  certain  executive  officers.  The 
ratification  is  equivalent  to  prior  authorization,  on  which 
point  Buron  v.  Denman,  2  Ex.  167,  is  sufficient  authority. 
This  case  was  not  overruled  or  doubted  in  Baird  v.  Walker 
[L.  R.  1892]  App.  Cases,  491.  The  sole  question  in  this  later 
judgment  was  whether  an  officer  of  the  crown  could  by 
[188J  virtue  of  some  treaty  obligation  entered  into  after  an- 
other subject  acquired  property  rights  destroy  such  fellow 
subject's  property  without  being  answerable  therefor.  If  the 
act  complained  of  was  done  by  Costa  Rico,  it  is  of  no  moment 
that  the  defendant  and  that  republic  were  joint  tort-feasors. 
There  was  but  one  tort,  and  if  one  offender  can  be  sued,  it  is 
of  the  essence  of  the  doctrine  that  the  other  must  be  equally 
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suable.  But  neither  Costa  Rico  nor  its  oflScers  could  be 
brought  into  our  courts,  for  reasons  fully  and  forcibly  pet 
forth  by  Wallace,  J.,  in  Underhill  v.  Hernandez^  65  Fed.  581, 
13  C.  C.  A.  51,  38  L.  R.  A.  405,  affirmed  168  U.  S.  250, 18  Sup. 
Ct.  83,  42  L.  Ed.  456. 

No  opinion  is  here  expressed  as  to  whether  the  cause  of 
action  be  local  or  not,  or  whether  within  the  reasonable  inter- 
pretation of  section  7  the  act  of  seizure  was  "  anything  for- 
bidden or  declared  to  be  unlawful "  by  the  Sherman  Act. 
The  case  last  cited  renders  the  plaintiff's  claim  untenable  by 
civil  action  in  any  American  court,  and  on  grounds  of  the 
highest  public  policy.  It  is  impossible  to  adjudicate  this 
matter  without  sitting  in  judgment  on  the  right  of  Costa 
Rico  to  do  what  was  done.  The  defendant's  malice,  inten- 
tion, or  expected  profit  is  no  more  important  than  are  similar 
considerations  in  an  action  for  false  arrest — before  the  ille- 
gality of  the  arrest  be  demonstrated.  There,  as  here,  it  is  of 
the  essence  of  the  court's  jurisdictional  power  to  determine 
the  validity  and  legality  of  the  governmental  action  out  of 
which  the  suit  grows ;  and  this  court  has  no  power  to  sit  in 
judgment  on  the  validity  or  legality  of  the  act  of  any 
sovereign  independent  nation. 

2.  The  complainant  specifically  demands  as  damages  pro- 
spective profits — profits  that  would  have  flowed  from  the 
uninterrupted  enjoyment  of  its  plantation  and  railway,  and 
to  be  obtained  by  harvesting  (in  years  after  1904)  its  ripened 
crops,  exporting  the  same  to  the  United  States,  and  there  sell- 
ing bananas  without  the  monopolistic  oppression  or  competi- 
tion of  defendant.  If  this  court  can  not  give  judgment  on  the 
validity  of  the  original  taking  of  the  plantation,  it  certainly 
can  not  award  damages  for  the  result  of  the  taking.  But 
apart  from  that  difficulty,  it  appears  that  never  did  plaintiff 
enjoy  or  possess  any  trade  or  commerce  in  bananas  from  the 
plantation  in  question;  and,  remembering  that  this  is  an 
action  under  the  Sherman  law,  I  remain  of  the  opinion  that 
that  statute  gives  no  right  of  action  to  one  who  is  not  de- 
prived of  his  existing  profits,  trade,  or  commerce  by  the 
formation  or  action  of  an  unlawful  combination  or  monopoly, 
but  merely  prevented  from  embarking  upon  a  new  enterprise 


Digitized  by 


Google 


AMERICAN   BANANA  CO.   V.  UNITED  FRUIT  CO.         379 

Opinion  of  the  Conrt. 

by  the  threatening  aspect  of  an  already  existing  monopoly  or 
combination.  Thompson  v.  Union  Castle  S.  S.  Co.  (C.  C.) 
149  Fed.  933.  And  this  is  in  accord  with  the  general  rule  of 
speculative  damages,  especially  in  actions  of  tort  Dudley 
V.  Briggs,  141  Mass.  582,  6  N.  E.  717,  55  Am.  Rep.  494.  A 
citizen  who  finds  a  desirable  avenue  of  business  activity 
closed,  for  reasons  obnoxious  to  the  Sherman  Act  may  pray 
the  department  of  justice  to  remove  the  unlawful  obstruc- 
tion ;  but  he  has  suflFered  no  actual  pecuniary  damage  by  be- 
ing thwarted  in  what  he  would  like  to  do  at  some  future  time. 
[189]  3.  Plaintiff  further  shows  that  the  banana  market 
of  Central  America,  or  some  portion  thereof,  has  been  closed 
to  it  because  defendant  oflFered  higher  prices  to  producers 
than  did  any  one  else,  and  so  obtained  long  contracts  for 
the  exclusive  purchase  of  their  product.  I  fail  to  see  that 
this  procedure,  so  beneficial  to  the  producer  is  obnoxious  to 
any  section  of  the  statute  in  question,  even  if  the  transactions 
occurred  in  the  United  States.  It  is  still  more  difficult  to 
conceive  how  a  procedure  which  affects  only  bananas  growing 
in  Central  America  can  be  said  to  be  affected  by  any  law 
passed  in  pursuance  of  a  power  to  regulate  commerce  with 
foreign  nations  and  between  the  several  states. 

4.  It  is  further  shown  that  defendant  has  enticed  or  sought 
to  entice  away  plaintiff's  employfe,  and  oppressed,  or  sought 
to  oppress,  such  of  its  own  employes  as  presumed  to  buy  stock 
in  plaintiff's  company.  These  proceedings,  however  unfair 
and  immoral,  are  not  in  and  of  themselves  forbidden  or  de- 
clared to  be  imlawful  by  the  Sherman  act,  and  I  do  not  think 
that  a  cause  of  action  can  be  built  upon  these  acts  alone.  I 
cannot  regard  it  as  more  than  a  statement  of  evidence,  which 
may  well  be  used  in  explaining  or  proving  the  operation  if 
not  the  formation  of  the  alleged  combination  and  monopoly. 

5.  Plaintiff's  case  finally  rests  upon  the  statement  that 
defendant's  transportation  line,  while  acting  as  a  common 
carrier,  discriminated  against  plaintiff.  The  really  serious 
question  raised  by  this  motion  should  in  fairness  have  been 
long  ago  presented  by  demurrer,  and  on  this  motion  plaintiff 
is  entitled  to  great  laxity  in  interpreting  its  pleadings.  Re- 
garded as  an  independent  cause  of  action,  I  greatly  doubt 

10870*— S.  Doc  111,  62-1,  vol  8 -25 
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whether  it  is  sufficiently  pleaded.  Yet  it  is  true  that  al- 
though the  plaintiff  never  harvested  nor  exported  bananas, 
it  had  a  business  by  way  of  preparation.  It  expended  con- 
siderable money  in  its  Central  American  plant;  it  was  en- 
gaged in  foreign  commerce  when  it  began  to  move  men, 
material,  and  supplies  to  and  from  the  United  States  and 
Central  American  ports;  and  if  the  plaintiff  so  elects  I  will 
hear  testimony  on  this  point. 

This  opinion  is  filed  several  days  before  March  9  in  order 
that  counsel  may  have  an  opportunity  to  consider  it,  and 
decide  before  the  opening  of  court  on  that  day  whether,  inas- 
much as  rulings  in  accordance  herewith  will  exclude  from  the 
consideration  of  the  jury  the  substantial  case  which  plain- 
tiff intended  to  present,  it  be  not  advisable  to  permit  judg- 
ment to  go  for  the  defendant,  that  the  correctness  of  the 
views  here  expressed  may  be  tested  in  the  appellate  court 
promptly  and  at  small  expense. 

Note. — Upon  resumption  of  the  trial  on  March  9,  plaintiff  with- 
drew its  claim  for  damages  arising  from  defendant's  refusal  to  trans- 
port goods  at  fair  rates,  and  thereupon  Judgment  dismissing  the 
complaint  passed  in  favor  of  defendant. 


[364]  MEEKER  ET  AL.  v,  LEHIGH  VALLEY  RAIL- 
ROAD C0.« 

(Circuit  Court,  S.  D.  New  York.    June  6.  190S.) 
[162  Fed.  Rep.,  354.] 

Jury — Trial  by  Jury — Nature  of  Action. — An  action  by  a  shipper, 
authorized  by  the  Sherman  Anti-Trust  I^w  (Act  July  2, 1890,  c.  647, 
§  7,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3202]),  to  recover  treble 
damages  to  his  business  and  property  by  reason  of  a  conspiracy  and 
combination  by  interstate  carriers  to  charge  excessive  and  unlawful 
rates  for  the  shipment  of  coal  from  the  mines  to  tide  water,  was  an 
action  at  law  as  to  which  the  parties  were  entitled  to  a  jury  trial.* 
[Ed.  Note. — Right  to  trial  by  jury  in  federal  court,  see  notes  to 
O'ConneU  v.  Reed,  6  C.  O.  A.  603;  Vany  v.  Peirce,  26  C.  O.  A.  528.] 

Cabbiers— Rates — Interstate  Commerce  Law — Compliance. — (Con- 
gress by  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  24  Stat  379 

•For  opinion  Circuit  (Court  of  Appeals,  Second  Circuit  (183  Fed. 
Rep.  648)  see  post,  page  988. 
*  Sjllabns  copyrighted,  1908,  by  West  Publiflhinf  Go. 
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(U.  S.  Gomp.  St.  1901,  p.  3154),  as  amended  by  Act  June  29,  1906, 
c.  3591,  34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1907,  p.  892).  having 
established  the  Interstate  Ck)mmerce  Commission  with  plenary 
power  to  determine  in  the  first  Instance  what  rates  for  the  trans- 
portation of  Interstate  commerce  are  legal  and  reasonable  and  what 
are  Illegal  and  excessive,  it  will  be  presumed,  In  the  absence  of  aver- 
ments to  the  contrary,  that  every  Interstate  carrier  has  complied 
with  the  law  by  establishing,  printing,  filing,  publishing,  and  post- 
ing them;  and  hence  no  action  can  be  maintained  unless  the  com- 
plaint alleges  that  resort  has  been  had  to  the  Interstate  Ck)mmerce 
Ck)mmlsslon  and  the  rate  charged  and  paid  declared  excessive  or  on- 
rensonable. 

[S55]  Same— Plkadino. — In  an  action  for  Injuries  to  complainant's 
property  and  business  by  an  alleged  combination  and  conspiracy 
between  Interstate  railroads  controlling  the  shipment  of  anthracite 
coal,  an  allegation  that  plaintiffs'  loss  resulted  from  their  being 
obliged  to  pay  "  unlawful  rates  "  for  the  transportation  of  coal  due 
to  such  combination  and  conspiracy  was  not  effective  to  allege  that 
the  rates  charged  had  been  declared  unlawful  by  the  Interstate  Ck>m- 
merce  Commission. 

[Ed.  Note. — Jurisdiction  of  federal  courts  of  suits  under  Inter- 
state commerce  act,  see  note  to  Bailey  v.  Mosher,  11  C.  C.  A.  318.] 

Same — Statutes — Scope. — The  Sherman  anti-trust  law  (Act  Cong. 
July  2,  1890,  c.  647,  I  7,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p.  3202]), 
does  not  give  any  right  of  action  for  damages  sustained  by  the  pay- 
ment of  excessive,  unjust,  or  unreasonable  rates  to  Interstate  car- 
riers, such  relief  being  provided  for  by  the  Interstate  commerce  act 

Pleading — Conclusions  of  Law — Demubbeb. — ^An  allegation  In  a  com- 
plaint against  an  Interstate  carrier  that  plaintiffs  had  been  obliged 
to  pay  excessive  and  unlawful  rates  without  any  facts  to  support 
the  same  was  a  statement  of  a  mere  conclusion  of  law,  which  was  not 
admitted  by  demurrer. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  39,  Pleading,  S 
527.] 

At  law.  Demurrer  to  complaint  in  action  to  recover  dam- 
ages alleged  to  have  been  sustained  by  plaintiflfs  by  reason  of 
an  alleged  conspiracy  and  combination  to  raise  the  charges 
for  the  transportation  of  anthracite  coal  between  the  mines  in 
Pennsylvania  and  tide  water  in  New  York  and  New  Jersey, 
and  to  monopolize  the  trade  and  commerce  in  anthracite  coal 
between  the  said  states,  and  obtain  control  of  all  the  coal  in 
Pennsylvania,  and  to  raise  the  market  price  therefor  and  to 
compel  independent  shippers  (of  whom  plaintiffs  are  one) 
who  should  continue  to  compete  to  pay  such  excessive  rates 
for  the  transportation  of  anthracite  coal  as  to  prevent  such 
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independent  shippers  from  competing  with  such  conspirators 
at  any  profit. 

Shearman  and  Sterling^  for  plaintiffs. 

Alexander  and  Green  {Frank  H.  Plattj  of  counsel),  for 
defendant 

Ray,  district  judge. 

The  bill  of  complaint  alleges  a  conspiracy  and  combination 
between  certain  parties  to  do  certain  acts,  and  charges  that 
that  it  was  a  combination  and  conspiracy  in  restraint  of  trade 
and  commerce  among  the  several  states  which  is  illegal  and  in 
violation  of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat.  209 
(U.  S.  Comp.  St.  1901,  p.  3200),  entitled  "An  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," and  known  as  the  "  Sherman  Anti-Trust  Act,"  and  that, 
"  by  reason  of  the  said  conspiracy  and  combination,  the 
plaintiffs  have  been  injured  in  their  business  and  property 
by  the  defendant  to  their  damage  in  the  sum  of  $250,000," 
and  demand  judgment  for  three  times  that  sum,  viz.,  $760,000. 

The  complaint  is  more  specific  than  above  stated  in  its  alle- 
gation'of  the  damage  sustained  by  reason  of  the  conspiracy 
and  combination  and  its  execution,  and  says: 

"(12)  Pursuant  to  the  said  conspiracy  and  combination  to  obtain 
absolute  control  of  tlie  market  for  anthracite  coal,  and  to  that  end  to 
make  the  rates  [856]  of  transportation  prohibitory  to  independent 
operators  and  shippers,  the  anthracite  companies  had  previously  in- 
creased the  percentages  of  the  tide  water  price  which  they  paid  to 
the  owners  of  coal  mining  properties  for  their  coal,  and,  as  a  condition 
for  so  doing,  they  had  also  exacted  from  all  such  owners  perpetual 
contracts  for  the  delivery  to  the  anthracite  companies  or  companies 
controlled  by  them  of  all  their  coal.  In  this  manner  the  anthracite 
companies  acquired  the  control  of  nearly  all  the  anthracite  coal  mined, 
and  substantially  increased  the  market  prices  therefor  at  the  mines, 
but  they  did  not  obtain  exclusive  control. 

"  (13)  As  a  result  of  the  foregoing  unlawful  acts,  In  which  the  de- 
fendant participated,  the  independent  dealers  and  shippers  were 
obliged  to  pay  for  the  larger  sizes  of  coal,  at  the  mines,  a  price  repre- 
senting 65  per  cent  of  the  tide  water  market  prices  for  the  larger 
sizes  and  a  price  correspondingly  larger  for  the  smaller  sizes,  and  they 
were  required  by  the  anthracite  companies  to  pay  on  the  larger  sizes 
of  coal  more  than  35  per  cent,  of  the  tide  water  price  for  the  transpor- 
tatioQ  of  such  coal  to  New  York  tide  water  for  the  first  few  years,  and 
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correspondingly  higher  rates  on  the  smaller  sizes,  and  they  are  re- 
quired to  pay  about  that  percentage  under  the  present  prices  of  coal ; 
so  that,  after  allowing  for  wastage  incidental  to  handling  and  the 
expenses  connected  with  the  sale  and  delivery  of  the  coal  to  the  con- 
sumers, the  independent  shippers  have  been  unable  to  ship  coal  to  the 
New  York  marlcet  at  the  said  rates,  except  at  a  loss,  and  substantially 
all  of  them  have  been  forced  out  of  business  at  Perth  Amboy  except 
the  plaintiffs,  and  the  plaintiffs  have  been  obliged  to  pay  excessive  and 
unlawful  rates  upon  all  coal  shipped  by  them  to  tide  water  over  the 
lines  of  the  defendant.  While  the  tariff  rates  thus  prescribed  also 
made  it  impossible  for  the  coal  companies  controlled  by  the  anthracite 
companies  to  make  any  profit,  it  has  made  no  difference  in  the  general 
result  to  the  anthracite  companies,  as  what  their  coal  companies  thus 
lost  the  anthracite  companies  gained,  and  It  is  a  mere  matter  of  book- 
keeping between  the  respective  parent  and  puppet  companies." 

The  plaintiflFs  do  business  under  the  firm  name  of  "  Meeker 
&  Co.,"  and  are  engaged  in  the  business  of  buying,  shipping, 
and  selling  anthracite  coal,  and  since  1898  have  been  shipping 
large  quantities  thereof  over  the  lines  operated  by  the  de- 
fendant from  mines  in  Pennsylvania  to  tide  water  at  Perth 
Amboy,  N.  J.,  and  thence  to  the  New  York  market.  The 
Lehigh  Valley  Coal  Company,  a  Pennsylvania  corporation, 
is  engaged  in  the  same  business  at  the  same  places.  The  de- 
fendant company  owns  and  controls  its  entire  capital  stock, 
and  the  greater  part  of  the  coal  transported  by  it  since  1899 
was  owned  by  the  coal  company.  Eight  different  railroads 
transport  coal  from  the  anthracite  region  to  New  York  Har- 
bor. These  companies,  directly  or  indirectly,  own  coal  lands 
and  largely  control  the  market  for  anthracite  coal  in  the 
Eastern  market.  These,  except  the  Pennsylvania  Railroad 
Company,  the  complaint  designates  as  the  "Anthracite  Com- 
panies." Sub-division  6  of  the  complaint  alleges  the  con- 
spiracy as  follows: 

**  (6)  In  or  about  the  year  1899  the  anthracite  companies,  including 
the  defendant,  conspired  and  combined  together  to  raise  the  charges 
for  the  transportation  of  anthracite  coal  between  the  mines  in  Penn- 
sylvania and  tide  water  in  New  Jersey  and  New  York,  and  to  monopo- 
lize the  trade  and  commerce  in  anthracite  coal  between  the  said  states 
and  thereby  to  obtain  control  of  substantially  all  the  anthracite  coal 
in  Pennsylvania  and  to  raise  the  market  price  therefor,  especially  in 
the  New  York  market,  and  to  compel  such  independent  shippers  as 
should  continue  to  compete  with  them,  to  pay  such  excessive  rates  for 
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the  transportation  of  anthracite  coal  as  to  prevent  snch  shlppera  from 
competing  with  them  at  any  profit;  and  they  have  ever  since  main- 
tained such  conspiracy  and  combination." 

[367]  Sub-division  8  reads  as  follows: 

"  (8)  Any  charge  made  by  the  defendant  for  transporting  anthra- 
cite coal  from  the  breakers,  at  the  said  mines  or  collieries,  to  tide 
water,  in  excess  of  the  difference  between  the  market  price  at  tide 
water  and  a  sum  representing  the  price  prevailing  at  the  breakers, 
together  with  the  expenses  of  selling  the  coal  and  a  reasonable  allow- 
ance for  interest  and  profits  is  an  unreasonable  and  excessive  and 
unlawful  charge,  because  it  does  not  permit  independent  shippers, 
iiicluding  the  plaintiff,  to  sell  coal  except  at  a  loss,  and  has  resulted 
in  enabling  the  anthracite  companies,  owning,  as  they  do,  the  capital 
stock  of  their  subsidiary  coal  companies,  to  drive  nearly  all  inde- 
pendent shippers  out  of  the  market;  for  the  excessive  rates  paid  by 
the  subsidiary  coal  companies  are  received  by  the  anthracite  com- 
panies, respectively,  and  the  apparent  losses  to  the  coal  companies  are 
consequently  only  nominal  as  to  the  anthracite  companies." 

Sub-division  11  reads  as  follows: 

"  (11)  The  said  anthracite  companies  adopted  the  said  recom- 
mendations made  by  the  said  committee,  and  in  further  execution  of 
the  said  conspiracy  and  combination,  and  for  the  purpose  of  raising 
the  rates  for  the  transportation  of  coal  and  making  it  impossible  for 
all  independent  shippers  or  middlemen,  including  the  plaintiffs,  to 
continue  in  business  and  of  thus  insuring  their  absolute  control  of 
the  anthracite  coal  market  from  August,  1901,  the  anthracite  com- 
panies, Including  the  defendant,  which  prior  to  1901,  as  hereinbefore 
alleged,  had  not  charged  more  than  the  difference  between  the  mar- 
ket price  of  the  coal  at  the  breakere  and  the  price  at  tide  water  for 
transporting  coal,  although  they  had  been  publishing  nominal  tariff 
rates,  began  to  exact  from  all  independent  shippers  a  fixed  charge 
per  ton  for  carrying  coal  to  tide  water  in  excess  of  such  difference  in 
prices,  amounting  to  $1.55  per  ton  for  prepared  coal,  $1.40  per  ton 
for  pea  coal,  $1.25  per  ton  for  buckwheat  coal,  and  $1.10  for  coal 
smaller  than  buckwheat  coal ;  but  during  the  said  period  any  charge 
made  by  the  defendant  for  transporting  anthracite  coal  between  the 
said  points  In  excess  of  $1  per  ton  constituted  an  unreasonable  and  ex- 
cessive charge,  and  the  said  charges  to  the  plaintiffs  were  not  only  far 
in  excess  of  the  value  of  the  services  rendered  and  far  more  than  the 
companies  had  previously  received  for  such  service,  but  they  were  in 
excess  of  the  difference  between  the  prices  realized  for  the  coal  at 
New  York  tide  water,  after  allowing  for  the  expenses  of  selling  and 
the  prices  paid  for  it  at  the  mines,  and  constituted  an  excessive,  un- 
reasonable, and  unlawful  charge  for  the  said  service&" 
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I  find  in  this  complaint  no  suggestion  that  plaintiffs  have 
purchased  any  coal  at  an  increased  price  because  of  the 
conspiracy  or  alleged  ill^al  combination.  The  damages 
charged  are  the  payment  of  an  unreasonable  and  excessive 
charge  or  rate  by  the  defendant  for  transporting  coal  made 
so  by  the  conspiracy  and  combination  aforesaid;  that  is: 

"And  the  plaintiffs  have  been  obliged  to  pay  excessive  and  unlaw- 
ful rates  upon  coal  shipped  by  them  to  tide  water  over  the  lines  of  the 
defendant" 

This  is  an  action  at  law,  and  the  parties  are  entitled  to  a 
jury  trial.  Concede  the  combination  and  the  conspiracy,  the 
"  purpose  of  raising  the  rate  for  the  transportation  of  coal," 
and  "  to  raise  the  charges  for  the  transportation  of  anthra- 
cite coal,"  and  that  it  has  been  done,  and  that  plaintiffs  have 
paid  such  increased  rates,  is  a  cause  of  action  alleged? 
There  is  no  allegation  that  the  Interstate  Commerce  Commis- 
sion has  examined  into  the  matter  and  found,  declared,  or 
adjudged  the  rates  of  transportation  complained  of  and 
charged  by  defendant  company  and  paid  by  plaintiffs  to  be 
either  illegal,  unreason  [868]  able,  or  excessive.  It  is  not 
charged  that  the  matter  has  been  brought  to  the  attention  of 
that  commission  in  any  way.  There  is  no  averment  in  the 
complaint  that  the  defendant  and  all  the  anthracite  com- 
panies did  not  establish,  publish,  and  file  their  rates  for  trans- 
porting coal  as  required  by  law.  The  averment  is  that  they 
did  publish  nominal  tariff  rates. 

The  Sherman  Anti-Trust  Law,  so  called,  declares  (section 
7)  that: 

**Any  person  who  shall  be  Injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor  in  any  circuit 
court  of  the  United  States  In  the  district  In  which  the  defendant  re- 
sides or  is  found,  without  respect  to  the  amount  In  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained,  and  the  costs 
of  suit,  Including  a  reasonable  attorney's  fee." 

The  plaintiffs  must  have  been  injured  in  their  business  or 
property,  and  the  injury  sustained  must  be  charged  in  the 
complaint  by  proper  averment.  Without  injury  the  action 
cannot  be  maintained.    Unless  there  be  an  averment  of  in- 
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jury,  no  cause  of  action  is  stated.    Here  the  allegation  of 
injury  is: 

•*The  plaintiffs  have  been  obliged  to  pay  excessive  and  unlawful 
rates  upon  all  coal  shipped  by  them  to  tide  water  over  the  lines  of 
the  defendant." 

The  compulsory  payment  of  excessive  and  unlawful  rates 
would,  of  course,  constitute  an  injury  to  the  plaintiffs  in  their 
business  and  property.  But  does  this  complaint  sufficiently 
charge  the  payment  of  excessive  and  unlawful  rates?  It  is 
conceded  that  these  rates  paid  by  the  plaintiffs  to  the  defend- 
ant company  were  paid  for  the  transportation  of  interstate 
commerce,  coal  transported  by  the  defendant  from  one  state 
to  another.  Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  (U.  S. 
Comp.  St.  1901,  p.  3154),  to  regulate  commerce,  as  amended 
by  Act  June  29,  1906,  c.  3591,  34  Stat.  584  (U.  S.  Comp.  St 
Supp.  1907,  p.  892),  establishes  the  Interstate  Commerce 
Commission,  authorizes  that  commission  to  inquire  fully  into 
the  management  of  the  business  of  all  common  carriers  sub- 
ject to  the  provisions  of  the  act — all  engaged  in  interstate  and 
foreign  commerce — obtain  from  them  full  and  complete  in- 
formation necessary  to  enable  the  commission  to  perform 
the  duties  and  carry  out  the  objects  for  which  it  was  created. 
Section  13  provides  for  complaints  by  any  person,  firm,  etc. 
Section  15  provides  as  follows: 

"  That  the  commission  Is  authorized  and  empowered,  and  it  shall  be 
Its  duty,  whenever,  after  full  hearing  upon  a  complaint  made  as  pro- 
vided in  section  thirteen  of  this  act,  or  upon  complaint  of  any  com- 
mon carrier,  it  shall  be  of  the  opinion  that  any  of  the  rates,  or  charges 
whatsoever,  demanded,  charged,  or  collected  by  any  common  carrier 
or  carriers,  subject  to  the  provisions  of  this  act,  for  the  transporta- 
tion of  persons  or  property  as  defined  in  the  first  section  of  this  act. 
or  that  any  regulations  or  practices  whatsoever  of  such  carrier  or 
carriers  affecting  such  rates,  are  unjust  or  unreasonable,  or  unjustly 
discriminatory,  or  unduly  preferential  or  prejudicial,  or  otherwise  in 
violation  of  any  of  the  provisions  of  this  act,  to  determine  and  pre- 
scribe what  will  be  the  just  and  reasonable  rate  or  rates,  charge  or 
charges,  to  be  thereafter  observed  in  such  case  as  the  maximum  to  be 
charged;  and  what  regulation  or  practice  in  respect  to  such  trans- 
portation is  just,  fair,  and  reasonable  to  be  thereafter  followed;  and 
to  make  an  order  that  the  carrier  shall  cease  and  desist  from  such 
violation,  to  the  extent  to  which  the  commission  find  the  same  to 
exist,  and  shall  not  thereafter  publish,  demand,  or  [859]  collect  any 
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rate  or  charge  for  such  transportation  in  excess  of  the  maximum  rate 
or  charge  so  prescribed,  and  shall  conform  to  the  regulation  or  prac- 
tice so  prescribed.  All  orders  of  the  commission,  except  orders  for 
the  payment  of  money,  shall  take  effect  within  such  reasonable  time, 
not  less  than  thirty  days,  and  shall  continue  in  force  for  such  period 
of  time,  not  exceeding  two  years,  as  shall  be  prescribed  in  the  order  of 
the  commission,  unless  the  same  shall  be  suspended  or  modified  or  set 
aside  by  the  commission  or  be  suspended  or  set  aside  by  a  court  of 
competent  Jurisdiction." 

Section  6  provides: 

•*That  every  common  carrier  subject  to  the  provisions  of  this  act 
shall  file  with  the  commission  created  by  this  act  and  print  and  keep 
open  to  public  inspection  schedules  showing  all  the  rates,  fares,  and 
charges  for  transportation  between  different  points  on  its  own  route 
and  between  points  on  its  own  route  and  points  on  the  route  of  any 
other  carrier  by  railroad,  by  pipe  line,  or  by  water  when  a  through 
route  and  Joint  rate  have  been  established.  If  no  Joint  rate  over  the 
through  route  has  been  established,  the  several  carriers  in  such 
through  route  shall  file,  print,  and  keep  open  to  public  inspection,  as 
aforesaid,  the  separately  established  rates,  fares  and  charges  applied 
to  the  through  transportation.  The  schedules  printed  as  aforesaid  by 
any  such  common  carrier  shall  plainly  state  the  places  between  which 
property  and  passengers  will  be  carried,  and  shall  contain  the  classifi- 
cation of  freight  in  force,  and  shall  also  state  separately  all  terminal 
charges,  storage  charges,  icing  charges,  and  all  other  charges  which 
the  commission  may  require,  all  privileges  or  facilities  granted  or 
allowed  and  any  rules  and  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates, 
fares,  and  charges,  or  the  value  of  the  service  rendered  to  the  passen- 
ger, shipper,  or  consignee.  Such  schedules  shall  be  plainly  printed  In 
lai*ge  type,  and  copies  for  the  use  of  the  public  shall  be  kept  posted  in 
two  public  and  conspicuous  places  in  every  depot,  station,  or  office  of 
such  carrier  where  passengers  or  freight,  respectively,  are  received 
for  transportation,  in  such  form  that  they  shall  be  accessible  to  the 
public  and  can  be  conveniently  inspected.  The  provisions  of  this  sec- 
tion shall  apply  to  all  traffic,  transportation,  and  facilities  defined  in 
this  act" 

While  there  are  other  pertinent  sections  and  paragraphs 
contained  in  the  act,  I  do  not  thinic  it  necessary  to  recite  or 
refer  to  them. 

It  seems  to  me  very  plain  that  the  Congress  of  the  United 
States,  having  full  power  in  the  premises,  has  established 
this  commission,  and  conferred  upon  it  plenary  power  to  de- 
termine, in  the  first  instance  at  least,  what  rates  for  the 
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transportation  of  interstate  commerce  are  legal  and  what  are 
illegal ;  that  is,  what  rates  are  proper  and  just  and  reasonable 
and  what  are  improper,  unjust,  excessive,  and  consequently, 
when  so  declared,  illegal.  It  also  seems  clear  to  me  that  all 
complaining  shippei-s  are  relegated  to  this  commission,  m  the 
first  instance  at  least,  for  the  settlement  and  determination 
of  the  propriety,  justice,  fairness,  and  reasonableness  of  the 
rates  established,  filed,  published,  and  posted.  And  I  think 
it  is  presumed,  in  the  absence  of  averments  to  the  contrary, 
that  every  common  carrier  engaged  in  interstate  commerce 
has  complied  with  the  law  by  establishing  rates  and  printing, 
filing,  publishing,  and  posting  them.  In  Texas  &  Pacific 
Railway  Company  y.  Abilene  Cotton  Oil  Company^  204  U.  S. 
426,  439,  440,  441,  448,  27  Sup.  Ct.  350,  355,  51  L.  Ed.  553,  the 
court  held : 

"  The  interstate  commerce  act  was  intended  to  afford  an  effective 
and  comprehensive  means  for  redressing  wrongs  resulting  from  unjust 
discrlmina[360]tlon8  and  undue  preference,  and  to  that  end  placed 
upon  carriers  the  duty  of  publishing  schedules  of  reasonable  and 
uniform  rates;  and,  consistently  with  the  provisions  of  that  law,  a 
shipper  cannot  maintain  an  action  at  common  law  in  a  state  court 
for  excessive  and  unreasonable  freight  rates  exacted  on  interstate 
shipments  where  the  rates  charged  were  those  which  had  been  duly 
fixed  by  the  carrier  according  to  the  act,  and  had  not  been  found  to  be 
unreasonable  by  the  Interstate  Commerce  Commission." 

At  pages  439-441  of  204  U.  S.,  pages  354  and  355  of  27 
Sup.  Ct.  (51  L.  Ed.  553),  the  court  said: 

"  When  the  act  to  regulate  commerce  was  enacted,  there  was  con- 
trariety of  opinion  whether,  when  a  rate  charged  by  a  carrier  was  in 
and  of  itself  reasonable,  the  person  from  whom  such  a  charge  was 
exacted  had  at  common  law  an  action  against  the  carrier  because  of 
damage  asserted  to  have  been  suffered  by  a  discrimination  against 
such  person  or  preference  given  by  the  carrier  to  another.  Parsons  v. 
Chicago  d  Northwestern  Ry.,  167  U.  S.  447,  455,  17  Sup.  Ct.  887,  42 
L.  Ed.  231;  Interstate  Commerce  Commission  v.  Baltimore  d  Ohio 
R.  B.,  146  U.  S.  263,  275,  12  Sup.  Ct.  844,  36  L.  Ed.  699.  That  the  act 
to  regulate  commerce  was  intended  to  afford  an  effective  means  for 
redressing  the  wrongs  resulting  from  unjust  discrimination  and  undue 
preference  is  undoubted.  Indeed,  it  is  not  open  to  controversy  that  to 
provide  for  these  subjects  was  among  the  principal  purposes  of  the  act 
Interstate  Commerce  Commission  v.  Cincinnati^  New  Cretans  d  Tewa% 
Pacific  Ry.  Co.,  167  U.  S.  479,  494,  17  Sup.  Ct  806,  42  L.  Ed.  248.  And 
It  is  apparent  that  the  means  by  which  these  great  purposes  were  to 
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be  accomplished  was  tlie  placing  upon  all  carriers  the  positive  duty  to 
establish  schedules  of  reasonable  rates  which  should  have  a  uniform 
application  to  all  and  which  should  not  be  departed  from  so  long  as 
the  established  schedule  remained  unaltered  in  the  manner  provided 
by  law.  Cincinnati,  New  Orleans  d  Texas  Pacific  Ry,  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  184,  16  Sup.  Ot  700,  40  L.  Ed.  935; 
Interstate  Commerce  Commission  v.  Cincinnati,  New  Orleans  d  Texas 
Pacific  Ry.  Co,,  167  U.  S.  479.  17  Sup.  Ct.  896,  42  L.  Ed.  243.  When 
the  general  scope  of  the  act  is  enlightened  by  the  considerations  just 
stated,  it  becomes  manifest  that  there  is  not  only  a  relation,  but  an 
indissoluble  unity  between  the  provision  for  the  establishment  and 
maintenance  of  rates  until  corrected  in  accordance  with  the  statute 
and  prohibitions  against  preferences  and  discrimination.  This  follows, 
because,  unless  the  requirement  of  a  uniform  standard  of  rates  be 
complied  with,  it  would  result  that  violations  of  the  statute  as  to 
preferences  and  discrimination  would  inevitably  follow.  This  is 
clearly  so,  for,  if  it  be  that  the  standard  of  rates  fixed  in  the  mode 
provided  by  the  statute  could  be  treated  on  the  complaint  of  a  shipper 
by  a  court  and  Jury  as  unreasonable,  without  reference  to  prior  action 
by  the  commission,  finding  the  established  rate  to  be  unreasonable  and 
ordering  the  carrier  to  desist  in  the  future  from  violating  the  act,  it 
would  come  to  pass  that  a  shipper  might  obtain  relief  upon  the  basis 
that  the  established  rate  was  unreasonable  in  the  opinion  of  a  court 
and  jury,  and  thus  such  shipper  would  receive  a  preference  or  dis- 
crimination not  enjoyed  by  those  against  whom  the  schedule  of  rates 
was  continued  to  be  enforced.  This  can  only  be  met  by  the  suggestion 
that  the  judgment  of  a  court,  when  based  upon  a  complaint  made  by  a 
shipper  without  previous  action  by  the  commission,  would  give  rise  to 
a  cliange  of  the  schedule  rate,  and  thus  cause  the  new  rate  resulting 
from  the  action  of  the  court  to  be  applicable  in  future  as  to  all.  This 
suggestion,  however,  is  manifestly  without  merit,  and  only  serves  to 
illustrate  the  absolute  destruction  of  the  act  and  the  remedial  provi- 
sions which  it  created  which  would  arise  from  a  recognition  of  the 
right  asserted.  For  if,  without  previous  action  by  the  commission, 
power  might  be  exerted  by  courts  and  juries  generally  to  determine 
the  reasonableness  of  an  established  rate,  it  would  follow  that  unless 
all  courts  reached  an  identical  conclusion  a  uniform  standard  of  rates 
in  the  future  would  be  impossible,  as  the  standard  would  fluctuate  and 
vary,  dependent  upon  the  divergent  conclusions  reached  as  to  reason- 
ableness by  the  various  courts  called  upon  to  consider  the  subject  as  an 
original  question.  [861]  Indeed,  the  recognition  of  such  a  right  is 
wholly  inconsistent  with  the  administrative  power  conferred  upon  the 
commission  and  with  the  duty,  which  the  statute  casts  upon  that  body, 
of  seeing  to  it  that  the  statutory  requirement  as  to  uniformity  and 
equality  of  rates  is  observed.  Equally  obvious  Is  It  that  the  existence 
of  snch  a  power  in  the  courts,  independent  of  prior  action  by  the  com- 
mimlon,  would  lead  to  favoritism,  to  the  enforcement  of  one  rate  in 
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one  Jurisdiction  and  a  different  one  in  another,  would  destroy  the  pro- 
hibitions against  preferences  and  discrimination,  and  afford,  moreover, 
a  ready  means  by  which,  through  collusive  proceedings,  the  wrongs 
which  the  statute  was  intended  to  remedy  could  be  successfully 
inflicted.  Indeed,  no  reason  can  be  perceived  for  the  enactment  of  the 
provision  endowing  the  administrative  tribunal,  which  the  act  created, 
with  power,  on  due  proof,  not  only  to  award  reparation  to  a  particular 
shipper,  but  to  command  the  carrier  to  desist  from  violation  of  the  act 
in  the  future,  thus  compelling  the  alteration  of  the  old  or  the  filing  of  a 
new  schedule,  conformably  to  the  action  of  the  commission,  if  the 
power  was  left  in  courts  to  grant  relief  on  complaint  of  any  shipper, 
upon  the  theory  that  the  established  rate  could  be  disregarded  and  be 
treated  as  unreasonable,  without  reference  to  previous  action  by  the 
commission  In  the  premises.  This  must  be,  because,  if  the  power 
existed  in  both  courts  and  the  commission  to  originally  hear  com- 
plaints on  this  subject,  there  might  be  a  divergence  between  the  action 
of  the  commission  and  the  decision  of  a  court.  In  other  words,  the 
established  schedule  might  be  found  reasonable  by  the  commission  in 
the  first  instance  and  unreasonable  by  a  court  acting  originally,  and 
thus  a  conflict  would  arise  which  would  render  the  enforcement  of  the 
act  impossible." 

And  finally,  at  page  448  of  204  U.  S.,  page  358  of  27  Sup. 
Ct.  (51  L.  Ed.  653),  the  court  declared: 

"  Concluding,  as  we  do,  that  a  shipper  seeking  reparation  predicated 
upon  the  unreasonableness  of  the  established  rate  must,  under  the  act 
to  regulate  commerce,  primarily  invoke  redress  through  the  Interstate 
Commerce  Commission,  which  body  alone  is  vested  with  power 
originally  to  entertain  proceedings  for  the  alteration  of  an  established 
schedule,  because  the  rates  fixed  therein  are  unreasonable,  It  Is  un- 
necessary for  us  to  consider  whether  the  court  below  would  have  had 
jurisdiction  to  afford  relief  if  the  right  asserted  had  not  been  repug- 
nant to  the  provisions  of  the  act  to  regulate  commerce.  It  follows, 
from  what  we  have  said,  that  the  court  below  erred  In  the  construc- 
tion which  it  gave  to  the  act  to  regulate  commerce." 

While  that  case  arose  in  the  state  courts  and  came  on 
appeal  into  the  Supreme  Court  of  the  United  States,  I  do 
not  understand  that  it  makes  any  diflference  whether  the 
action  be  brought  in  the  courts  of  a  state  or  in  the  courts  of 
the  United  States.  The  underlying  and  controlling  principle 
is  found  in  the  last  part  of  the  opinion  just  quoted.  It  fol- 
lows that  this  demurrer  must  be  sustained,  unless  it  is  unnec- 
essary to  allege  in  the  complaint  that  resort  has  been  had  to 
the  Interstate  Commerce  Commission  and  the  rate  charged 
and  paid  declared  excessive  or  unreasonable. 
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The  Sherman  Act  of  July  2, 1890,  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies," 
gives  to  the  injured  party  a  right  of  action  in  any  Circuit 
Court  of  the  United  States  to  any  person  or  firm  "  who  shall 
be  injured  in  his  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anything  forbidden  or  declared 
to  be  unlawful"  by  such  act,  "every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  *  *  *  is  hereby  declared  to  be 
illegal."  So  "  every  person  who  shall  monopolize,  or  attempt 
to  monopo[363]lize  any  part  of  the  trade  or  commerce 
among  the  several  states  or  with  foreign  nations  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.  This  act  does  not  de- 
clare or  purport  to  declare  excessive  or  unreasonable  or  unjust 
rates  for  the  transportation  of  interstate  commerce  illegal. 
If,  however,  there  is  a  combination,  contract,  or  conspiracy  to 
raise  rates,  and  charge  and  exact  excessive  and  unreasonable 
or  unjust  or  unjustly  discriminatory,  etc.,  rates  for  the  pur- 
pose of  restraining  trade  or  commerce  (see  sections  1  and  3 
of  the  act),  or  such  combination  has  that  eflFect,  then  un- 
doubtedly the  combination  or  contract  is  illegal.  But  are  the 
rates  charged  and  paid  illegal  for  the  reason  the  combina- 
tion is  illegal?  This  act  must  be  read  and  construed  in  con- 
nection with  the  act  to  regulate  commerce  as  amended  to  date. 
It  is  the  latter  act  that  deals  specifically  with  rates,  charges 
for  the  transportation  of  coal,  etc.,  among  the  several  states, 
from  the  one  state  to  another,  and,  as  seen,  confers  on  this 
administrative  commission  power  to  ascertain  and  determine 
what  rates  are  unjust,  imreasonable,  or  excessive  and  conse- 
quently illegal.  When  it  has  acted  on  complaint  made  and 
declared  a  rate  established  by  a  common  carrier  engaged  in 
interstate  commerce  unjust,  excessive,  or  unreasonable,  it  is 
determined  by  and  in  the  appropriate  tribunal  having  juris- 
diction and  plenary  power  that  such  rate  is  illegal.  When 
this  is  done,  there  is  a  proper  basis  for  the  recovery  of  dam- 
ages in  the  District  or  Circuit  Court  of  the  United  States 
under  the  provisions  of  section  9  of  the  act  based  on  the  com- 
pulsory payment  of  excessive  and  unlawful  rates.  This  is 
the  true  construction  and  meaning  of  the  act  as  declared  by 
the  Supreme  Court  of  the  United  States  in  Texas  <6  Pac.  Ry. 
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V.  Abilene  Cotton  OU  Co.,  204  U.  S.  437,  438,  27  Sup.  Ct.  356, 
51  L.  Ed.  553,  where  the  court,  after  reciting  the  powers  of 
the  commission,  the  duties  and  obligations  of  carriers  as  to 
rates,  and  the  control  of  the  commission  over  them,  says : 

"Nor  is  there  merit  in  the  contention  that  section  9  of  the  act 
compels  to  the  conclusion  that  it  was  the  purpose  of  Congress  to 
confer  power  upon  courts  primarily  to  relieve  from  the  duty  of 
enforcing  the  established  rate  by  finding  that  the  same  as  to  a 
particular  i)erson  or  corporation  was  so  unreasonable  as  to  justify 
an  award  of  damages.  True  it  is  that  the  general  terms  of  the  sec- 
tion when  taken  alone  might  sanction  such  a  conclusion,  but,  whai 
the  provision  of  that  section  is  read  in  connection  with  the  context 
of  the  act  and  in  the  light  of  the  considerations  which  we  have  enu- 
merated, we  think  the  broad  construction  contended  for  is  not  admis- 
sible. •  ♦  ♦  In  other  words,  we  think  that  it  inevitably  follows 
from  the  context  of  the  act  that  the  independent  rig^ht  of  an  indi- 
vidual originally  to  malutain  actions  in  courts  to  obtain  pecuniary 
redress  for  violations  of  the  act  conferred  by  the  ninth  section  must 
be  confined  to  redress  of  such  wrongs  as  can,  consistently  with  the 
context  of  the  act,  be  redressed  by  courts  without  previous  action 
by  the  commission,  and  therefore  does  not  imply  the  power  in  a 
court  to  primarily  bear  complaints  concerning  wrongs  of  the  character 
of  the  one  here  complained  of." 

Is  the  allegation  in  this  complaint  that  "  the  plaintiffs 
have  been  obliged  to  pay  excessive  and  unlawful  rates  upon 
all  coal  shipped  by  them  to  tide  water  over  the  lines  of  the 
defendant  "  equivalent  to  an  averment  that  the  rates  charged 
and  paid  have  been  declared  excessive,  or  unjust,  or  un- 
reasonable by  the  Interstate  Commerce  Com [363] mission? 
A  mere  allegation  that  such  rates  were  "  excessive  "  is  not. 
But  the  allegation  is  that  the  plaintiffs  were  obliged  to  pay 
"  unlawful  rates."  In  the  minds  of  the  plaintiffs  and  the 
pleader  in  making  this  allegation  the  "  unlawful "  character 
of  the  rate  may  be  because  of  the  combination  or  conspiracy, 
or  because  of  its  increase  over  former  rates,  etc.  The  aver- 
ment does  not  necessarily  charge  or  import  that  the  rate 
established  by  the  anthracite  companies,  including  defendant 
and  paid  by  the  plaintiffs,  has  been  declared  excessive  by  the 
Interstate  Commerce  Conmiission  and  consequently  declared 
unlawful. 

If  it  be  true,  and  I  hold  it  is,  that  a  resort  to  the  Interstate 
Commerce  Commission  is  a  condition  precedent  to  the  mainte- 
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nanr  i  of  an  action  in  the  Circuit  Court  of  the  United  States 
to  recover  damages  solely  occasioned  by  the  payment  of 
excessive,  unjust,  or  unreasonable  rates  for  the  transportation 
of  interstate  commerce,  even  when  the  exaction  of  such  ex- 
cessive rates  was  the  result  of  a  combination  or  conspiracy 
made  unlawful  by  the  "  Sherman  Anti-Trust  Law,"  then  the 
complaint  in  such  an  action  to  recover  such  damages  solely 
must  aver  that  the  rates  charged  and  exacted  have  been  de- 
clared e^^cessive  or  unreasonable  or  unjust  by  the  Interstate 
Commerce  Commission.  Until  that  is  done,  the  rates  estab- 
lished, filed,  published,  and  posted  must  be  regarded  as  legal 
rates  or  lawful  rates.  Whether  or  not  that  has  been  done  is 
an  issuable  fact,  and  the  defendant  has  the  right  to  be  in- 
iformed  whether  the  plaintiflf  will  attempt  to  prove  that  the 
rate  has  been  condenmed  by  the  Interstate  Commerce  Com- 
mission. If  alleged  to  have  been  so  condemned,  the  de- 
fendant may  show  that  the  proceeding  was  irregular,  that  he 
did  not  have  notice  or  an  opportunity  to  be  heard,  etc.  The 
plaintiff  might  show,  under  proper  allegations,  that  the  rate 
exacted  was  illegal  or  unlawful,  because  in  excess  of  that 
established,  filed,  published,  and  posted,  or  that  the  rate 
exacted  was  illegal,  or  unlawful,  because  in  excess  of  that 
fixed  by  the  commission,  or  because  no  rate  at  all  had  been 
established,  filed,  and  published  as  required  by  law.  In 
either  case  the  rate  would  be  unlawful.  Under  the  act  for 
the  regulation  of  commerce,  the  carrier  has  no  right  to  charge 
or  collect  any  rate  whatever  until  it  has  been  established, 
filed,  and  published.  So  the  carrier  has  no  right  to  exact  a 
higher  rate  than  that  fixed  in  the  filed  and  published  sched- 
ules, and,  if  that  has  been  held  to  be  excessive,  or  unjust,  or 
unreasonable,  then  the  carrier  cannot  exact  that  Should 
not  the  complaint  state  the  ground  on  which  it  is  claimed  the 
rate  paid  was  an  unlawful  rate?  Facts  showing  it  was 
an  unlawful  rate?  I  think  this  clearly  so.  Hieronyrrms  v. 
N.  Y.  Nat  L.  Asm.,  107  Fed.  1005,  46  C.  C.  A.  684,  affirming 
101  Fed.  12;  Williamson  v.  Beardsley,  137  Fed.  467,  469,  69 
C.  C.  A.  615;  W.  H.  Thomas  &  Son  v.  Bamett  (C.  C.)  135 
Fed.  172,  176;  St.  Louis  R.  Co.  v.  Johnston,  133  U.  S.  566, 
577,  10  Sup.  Ct.  390,  33  L.  Ed.  683;  Ritchie  v.  McMullen, 
159  U.  S.  286,  16  Sup.  Ct  171,  40  L.  Ed.  133,  affirming 
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(C.  C)  41  Fed.  502,  8  L.  R.  A.  268;  England  v.  RvsaeU 
(C.  C.)  71  Fed.  818.  I  do  not  think  the  Sherman  Anti- 
Trust  Law,  so  called,  gives  any  right  of  action  for  damages 
sustained  by  the  payment  of  excessive,  unjust,  or  unreason- 
able rates.  I  do  not  think  that  this  complaint  states  any 
cause  of  action  whatever  under  the  provisions  of  that  act. 
The  cause  of  action  for  such  damages  as  18641  are  alleged 
here  is  given  by  the  act  to  regulate  commerce.  But,  treat- 
ing the  allegations  of  the  complaint  to  the  effect  that  this  was 
a  combination  and  conspiracy  in  restraint  of  trade  and  com- 
merce among  the  several  states,  and  that  by  reason  thereof 
the  plaintiffs  have  been  injured  in  their  business  and  prop- 
erty by  the  defendant  in  the  sum  of  $250,000  as  surplusage, 
see  American  Union  Coal  Co.  v.  Pennsylvania  R.  Co.  (C.  C.)  i 
159  Fed.  278,  279,  and  treating  the  action  as  really  under  the 
provisions  of  the  act  to  regulate  commerce — ^'  Interstate 
Conmierce  Act " — no  cause  of  action  is  stated.  The  allega- 
tion that  "  plaintiffs  have  been  obliged  to  pay  excessive  and 
unlawful  rates  "  is  the  statement  of  a  mere  conclusion  of  law 
with  no  facts  to  support  it.  It  is  a  familiar  rule  that  such 
allegations  are  not  admitted  by  a  demurrer. 

The  plaintiff  says  that  the  complaint  charges,  and  the 
defendant  admits  by  the  demurrer,  that  by  reason  of  the 
combination  and  conspiracy,  the  plaintiffs  were  compelled  to 
do  business  "  at  a  loss."  Concede  this  to  be  so,  still  the 
action  is  for  damages,  and  the  only  loss  or  injury  in  business 
or  property  is  stated  to  be  the  payment  of  excessive  and 
illegal  rates  for  the  transportation  of  coal  from  Pennsyl- 
vania into  New  Jersey;  that,  therefore,  he  made  no  profit 
and  even  lost  money  to  the  extent  of  the  excessive  charge 
made  and  exacted  over  a  reasonable  rate.  Hence  no  damages 
to  business  or  property  is  alleged  except  in  the  payment  of 
"  excessive  rates  "  or  "  unlawful  rates,"  and,  as  this  is  a  mere 
conclusion  not  accompanied  by  the  statement  of  any  facts 
showing  the  rates  paid  to  be  either  unlawful  or  excessive,  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  demurrer  is  sustained,  with  costs.  The 
plaintiffs  may  file  and  serve  an  amended  complaint  within 
80  days  after  being  served  with  a  copy  of  the  order  to  be 
entered  pursuant  hereto  on  payment  of  such  costs. 
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[66]  UNITED  STATES  v.  VIRGINIA-CAROLINA 
CHEMICAL  CO.  ET  AL. 

(Circuit  Court,  M.  D.  Tennessee.    July  3,  1908.) 

[163  Fed.  Rep.,  66.] 

Cbiutjxal  Law — Conspibaot  in  Restraint  of  Interstate  Trade — 
Indictment — Seryice  of  Process  on  Nonresident  Corporation. — 
Upon  an  indictment  for  conspiracy  in  restraint  of  trade  under  Sher- 
man Anti-Trust  Act  July  2,  1890.  c.  647,  I  3.  26  Stat  209  (U.  S. 
Comp.  St  1901,  p.  3201),  the  court  has  power,  by  virtue  of  Rev.  St. 
1 716  (U.  S.  Comp.  St  1901,  p.  580),  which  authorizes  such  courts  to 
issue  all  writs  "necessary  for  the  exercise  of  their  respective  Juris- 
dictions," to  issue  process  to  another  state  to  bring  before  it  corpora- 
tion defendants  who  are  citizens  of  such  state  and  cannot  be  found 
or  served  in  the  state  or  district  of  the  indictment* 

Monopolies — Indictment. — An  indictment  for  conspiracy  in  restraint 
of  Interstate  trade  and  commerce,  in  violation  of  Sherman  Anti- 
Trust  Act  July  2,  1890,  c.  647,  §3,  26  Stat  209  (U.  S.  Comp.  St 
1901,  p.  8201),  considered,  and  held  sufficient 

Grand  Jurt— Appearance  of  Government  Counsel — Special  Assist- 
ant to  Unfted  States  Attorney. — Under  Rev.  St  §§  363,  366  (U.  S. 
Comp.  St  1901,  pp.  208,  209),  the  former  of  which  authorizes  the 
Attorney  General  to  employ  counsel  "  to  assist  the  district  attorneys 
in  the  discharge  of  their  duties,"  while  the  latter  provides  for  the 
issuance  of  a  commission  to  such  attorneys  as  are  specially  retained 
by  the  department  of  Justice  "  to  assist  in  the  trial  of  any  case  in 
which  the  government  is  interested,"  which  must  be  construed  to- 
gether and  as  referring  to  the  same  class  of  special  assistants,  the 
Attorney  General  was  not  authorized  to  appoint  special  assistants 
to  a  district  attorney  having  the  authority  or  right  to  appear  before 
and  participate  in  the  proceedings  of  a  grand  Jury,  and  the  presence 
of  two  such  attorneys  specially  appointed  for  a  particular  case  and 
their  examination  of  witnesses  on  whose  testimony  an  Indictment 
was  returned  renders  such  indictment  invalid. 

A.  M.  Tillman^  U.  S.  Atty.,  Oliver  E.  Pagan^  Special  Asst. 
Atty.  Gen.,  and  Edward  T.  Sanford^  Asst.  Atty.  Gen.,  for 
the  United  States. 

John  J.  VertreeSj  John  S.  MUler^  James  C.  Bradford^ 
Henry  A.  M.  Smithy  Marcellua  Cfreen^  Geo.  F.  Von  Kolintz 
and  James  M.  Giiford^  for  defendants. 

•  SyUabns  copyrighted,  1908,  by  West  Publishing  Co. 
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The  indictment  in  this  case  is  found  under  the  "  Sherman 
Anti-Trust  Law."  The  defendants  are  corporations  and  in- 
dividuals, numbering  about  60.  The  corporation  defendants 
may  be  divided  into  three  classes,  viz.:  (1)  Foreign  corpo- 
rations; those  chartered  under  the  laws  of  other  states,  and 
which  have  not  complied  with  the  laws  of  Tennessee  in  rela- 
tion to  such  corporations  doing  business  within  this  state, 
and  have  no  agents  nor  are  doing  business  in  Tennessee.  (2) 
Foreign  corporations  which  have  complied  with  the  laws  of 
Tennessee,  and  have  agents  and  are  doing  business  in  Ten- 
nessee. (3)  Domestic  corporations,  those  chartered  under 
the  laws  of  Tennessee.  One  class  of  defendants  move  to 
quash  the  summons  and  return.  Another  class  demurs  to  the 
indictment,  and  also  files  pleas  in  abatement.  These  several 
defenses  are  [67]  interposed,  heard,  and  disposed  of  by 
agreement  of  counsel  without  regard  to  the  order  of  pleading. 

ON  MOTION  TO  QUASH  SUMMONS. 

Motions  to  quash  the  summonses  are  made  by  the  corpora- 
tion defendants  which  are  citizens  and  residents  of  states 
other  than  Tennessee  and  have  no  agents  or  place  of  business 
in  Tennessee.  The  motions  are  based  upon  the  ground  that 
defendants  are  foreign  corporations,  and  had  no  agents  or 
other  representatiATs  within  the  state  of  Tennessee  upon  whom 
siunmons  could  be  legally  served,  and  that  summonses,  issued 
to  the  states  of  their  respective  residences  and  citizenship, 
and  there  served,  were  without  authority  of  law,  and  that 
this  court  has  no  jurisdiction  over  them. 

This  precise  question  was  before  me  in  the  case  of  United 
States  V.  Standard  Oil  Company.  The  conclusions  there 
reached  are  stated  in  the  opinion,  reported  in  154  Fed.  728. 
The  summons  in  that  case,  as  in  the  case  at  bar,  was  issued 
under  Rev.  St.  §  716  (U.  S.  Comp.  St.  1901,  p.  580),  which  is 
as  follows : 

"  Sec.  71G.  The  Supreme  Court  and  the  Circuit  and  District  Courts 
BhaU  have  power  to  issue  writs  of  scire  facias.  They  shall  also  have 
power  to  Issue  all  writs  not  si>€ci{ically  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  Jurisdictions, 
and  agreeable  to  the  usages  and  principles  of  law.*' 
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It  is  respectfully  but  earnestly  insisted  for  the  defendants 
that  the  conclusion  in  that  case  is  erroneous,  and  several  cases 
are  cited  to  sustain  that  contention,  viz. :  McInMre  v.  Wood^ 
7  Cranch,  506,  3  L.  Ed.  420;  McClung  v.  SUliman^  6  Wheat. 
598,  5  L.  Ed.  340;  Bath  County  v.  Amy,  13  Wall.  249,  20  L. 
Ed.  689;  Rosenhaum  v.  Bauer,  120  U.  S.  450,  7  Sup.  Ct  633, 
30  L.  Ed.  743.  A  careful  examination  of  these  cases  dis- 
closes that  the  question  therein  decided  was  that  the  court, 
having  no  jurisdiction  of  the  subject-matter  of  a  controversy, 
could  not,  by  virtue  of  section  716,  Rev.  St.,  acquire  and 
exercise  jurisdiction  by  the  issuance  of  a  writ  of  mandamus 
and  cause  the  same  to  be  served  upon  the  party  whom  it  was 
sought  to  force  to  do  some  act ;  the  refusal  or  failure  to  do 
which  being  the  subject  of  complaint.  In  the  case  of  Bath 
County  V.  Amy,  supra,  the  Supreme  Court,  after  reviewing 
Mclntire  v.  Wood,  McClung  v.  Silliman,  and  KendaJH  v. 
V.  S,,  12  Pet.  524,  9  L.  Ed.  1181,  announced  the  rule  that  the 
power  to  issue  a  writ  of  mandamus  as  an  original  and  inde- 
pendent proceeding  does  not  therein  belong  to  the  Circuit 
Court,  and  approving  the  holding  in  the  Silliman  case,  supra, 
that  the  power  to  issue  writs  of  mandamus  was  authorized 
by  section  716,  Revised  Statutes,  only  in  cases  where  the 
jurisdiction  already  existed,  and  not  where  it  is  to  be  created 
or  acquired  by  means  of  the  writ  proposed  to  be  sued  out. 
"In  other  words,  the  writ  cannot  be  made  to  confer  a  juris- 
diction which  the  Circuit  Court  would  not  have  without  it. 
It  is  authorized  only  when  ancilary  to  a  jurisdiction  already 
acquired."    To  the  same  effect  is  Rosenbaum  v.  Bauer,  supra. 

In  the  case  of  the  United  States  v.  Plumer,  27  Fed.  Cas. 
No.  16,056,  it  was  held  that  section  716,  Revised  Statutes,  did 
not  authorize  the  issuance  of  a  writ  of  error  to  review  the 
judgment  of  a  District  Court  [68]  in  a  criminal  case,  when 
such  authority  had  not  been  given  the  Circuit  Court  by 
the  judiciary  act.  In  that  case  the  defendant  had  been 
indicted,  tried,  convicted,  and  sentenced,  and  the  right  of 
appeal  lost  by  the  waiver  of  the  motion  for  a  new  trial,  and 
the  court  said: 

**  Completed,  as  the  proceedings  in  this  case  were,  the  Cireuit  Court 
at  the  date  of  this  application,  had  no  more  power  over  it  than  if 
fh6  indictment  had  not  been  found." 
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Certainly,  section  716,  Revised  Statutes,  does  not  author^ 
ize  the  court  to  reacquire  jurisdiction  of  a  case  thus  finally 
disposed  of,  or  to  acquire  original  jurisdiction  of  the  subject- 
matter  of  a  controversy  when  there  is  none  conferred  by  law. 
As  is  well  said  by  counsel  for  the  government : 

"  These  cases  upon  which  the  defendants  rely  as  a  proper  construc- 
tion of  this  section  are  to  be  distingnished  upon  the  ground  that 
they  merely  deny  the  right  to  enlarge  the  jarisdiction  of  the  court 
as  to  the  subject-matter  of  litigation  by  the  issuance  of  any  writ  under 
secUon  716." 

It  was  held,  in  the  Standard  Oil  case^  supra,  that  the 
court  had  jurisdiction  of  the  subject-matter,  and,  in  order  to 
enable  the  court  to  exercise  that  jurisdiction,  it  was  neces- 
sary to  issue  the  summons  under  section  716,  Revised  Stat- 
utes, as  was  done  in  that  case.  The  jurisdiction  existed;  but, 
in  order  to  exercise  it,  the  defendant  must  be  brought  before 
the  court,  and  it  became  necessary  for  that  purpose  to  resort 
to  the  power  granted  by  Congress  in  section  716,  Revised 
Statutes.  It  was  not  necessary,  in  order  to  acquire  jurisdic- 
tion of  the  case,  to  resort  to  section  716,  because  jurisdiction 
over  the  offense  charged  in  the  indictment  was  conferred  by 
the  commerce  act.  It  was  necessary  to  resort  to  section  716 
in  order  to  enable  the  court  to  exercise  the  jurisdiction  con- 
ferred by  Congress  under  the  commerce  act. 

Able  counsel  for  defendants,  it  seems  to  us,  virtually  con- 
cede this  proposition  in  their  brief.    There  it  is  said  that: 

**  The  statute  does  not  authorize  writs  to  be  issued  under  the  general 
power  to  issue  '  all  other  writs'  in  order  to  acquire  Jurisdiction.  The 
Jurisdiction  must  already  exist  in  order  for  writs  to  issue  under  this 
power.  The  *  necessity '  of  the  statute  is  a  Judicial  one.  When  some 
kind  of  writ  that  is  reasonable  and  proper  Is  necessary  in  order  for 
the  court  to  exercise  its  Jurisdiction  (do  what  in  Justice  ought  to  be 
done),  it  may  issue." 

The  necessity  is  as  imperative  to  issue  sunmions  for  the 
resident  defendant  corporations  before  the  court  can  exercise 
its  jurisdiction  in  the  trial  of  this  case  as  it  is  to  issue  sum- 
mons for  the  foreign  corporations.  The  issuance  of  the 
writ  in  neither  case  is  necessary  in  order  to  acquire  juris- 
diction of  the  case,  but  it  is  necessary  in  both  cases  to  enable 
the  court  to  exercise  the  jurisdicticMi  it  has. 
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In  the  excerpt  quoted  from  brief  of  defendant's  counsel, 
it  is  stated  that : 

''The  Jurisdiction  must  already  exist  In  order  for  writs  to  Issae 
under  this  power  " — meaning  section  716. 

If  by  this  is  meant  that  jurisdiction  must  exist  over  the 
defendant,  then  the  issuance  of  summons  would  be  useless; 
but  if  it  is  meant  that  jurisdiction  of  the  subject-matter  must 
exist  before  summons  can  issue  under  section  716,  Revised 
Statutes,  then  the  answer  is  that  that  is  [69]  precisely  the 
condition  in  this  case.  In  other  words,  the  issuance  of  the 
summons  and  its  service  is  but  one  step  amongst  others  that 
is  necessary  to  enable  the  court  to  exercise  its  jurisdiction  in 
the  pending  case,  of  which  it  has  jurisdiction  by  statute.  In 
my  judgment,  the  contention  of  the  defendants  as  to  this 
branch  of  the  case  is  not  sustained  by  the  authorities  cited. 

It  is  insisted  that  if  it  be  conceded  that  the  holding  in  the 
Standard  Oil  Company  case,  supra,  is  correct,  it  does  not  fol- 
low that  that  case  should  be  controlling  in  the  case  at  bar.  It 
is  pointed  out  that  the  indictment  in  that  case  was  found  under 
Commerce  Act  Feb.  4, 1887,  c.  104,  24  Stat.  379  (U.  S.  Comp. 
St  1901,  p.  3154) ,  which  is  silent  as  to  process  and  procedure, 
and  that  this  indictment  is  found  under  Sherman  Anti- 
Trust  Act  July  2, 1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St. 
1901,  p.  3200),  which  provides,  among  other  things,  that  in 
injunction  cases  brought  thereunder  process  may  issue  to  any 
state,  but  is  silent  as  to  process  to  bring  those  indicted  there- 
under before  the  court  to  answer  the  criminal  charge.  Be- 
cause of  this  omission,  it  is  argued  that  the  rule,  "  Expressio 
unius  est  exclusio  alterius,"  applies.  Removal  Act  March  3. 
1887,  c.  373,  24  Stat.  552  (U.  S.  Comp.  St.  1901,  p.  508), 
provides  that  no  civil  suit  shall  be  brought "  against  any  per- 
son by  any  original  process  or  proceeding  in  any  other  district 
than  that  whereof  he  is  an  inhabitant."  Act  Aug.  13,  1888, 
c  866,  25  Stat.  434  (U.  S.  Comp.  St.  1901,  p.  508).  This  was 
the  law  when  the  Sherman  Act  was  passed  in  1890.  So,  also, 
section  716,  Revised  Statutes,  was  then  and  is  now  in  force. 

With  these  two  laws  in  mind,  Congress  passed  the  Sherman 
Anti-Trust  Act,  by  which  civil  actions  are  authorized,  and 
certain  conduct  denounced  as  crimes.     Is  it  not  reasonable 
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that,  while  Congress  was  devising  means  by  which  defendants 
in  such  civil  suits  might  be  served  with  process  and  brought 
before  the  courts,  it  also  considered  that  subject  in  relation  to 
defendants  in  criminal  cases?  Is  it  not  a  reasonable  conclu- 
sion that  it  inserted  the  clause  as  to  issuance  of  process  in 
civU  cases  to  avoid  the  provision  of  the  removal  act  of  1888, 
supra,  and  that  it  omitted  to  insert  a  clause  as  to  defendants 
in  criminal  cases  because  that  was  then  provided  for  under 
section  716,  Revised  Statutes,  and  further  legislation  on  that 
subject  was  therefore  unnecessary  ? 

Here  we  find  Congress  engaged  in  perfecting  and  enacting 
a  law,  declaring  certain  acts  to  be  crimes,  and  authorizing  the 
bringing  of  civil  suits  to  enjoin  the  commission  thereof.  The 
act  upon  its  face  discloses  the  fact  that  Congress  had  under 
consideration  the  subject  of  proper  proceeding  by  which 
parties  could  be  brought  before  the  courts.  That  in  civil 
actions  thereunder,  it  provides  that  process  may  issue  for 
defendants  to  other  states  than  the  state  where  the  suit  is 
pending,  for  the  purpose,  as  we  have  seen,  of  avoiding  the 
provisions  of  the  removal  act  of  1888.  Is  it  a  reasonable  con- 
clusion that  Congress  was  careful  enough  to  make  this  pro- 
vision as  to  civil  suits,  and  so  careless  as  to  fail  to  insert  a 
provision  for  bringing  before  the  court  corporation  defend- 
ants in  a  criminal  suit,  which  are  citizens  and  residents  of 
other  states  than  the  state  wherein  the  indictment  is  pend- 
ing, unless  that  was  then  provided  for  by  a  statute  then  in 
force?  I  can  not  think  so.  To  hold  otherwise,  it  seems, 
[70]  would  necessarily  imply  that  Congress  was  extremely 
careless,  or  purposely  left  a  loophole  by  which  such  defend- 
ants could  violate  the  Sherman  Anti-Trust  Act  with  im- 
punity and  escape  prosecution  and  punishment. 

The  motions  to  quash  the  summons  and  service  thereof 
made  by  this  class  of  defendants  are  disallowed,  and  this 
includes  all  non-resident  corporation  defendants  of  this  class, 
except  Swift  &  Co.,  of  Illinois,  and  the  latter's  motion  to 
quash  is  allowed  upon  the  ground  that  it  appears  that  it  was 
served  on  a  party  not  in  any  way  connected  with  that  com- 
pany. The  motion  to  quash,  made  by  certain  other  defend- 
ants upon  the  ground  that  the  service  does  not  show  that  it 
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was  made  upon  the  proper  officer,  is  also  allowed,  but  leave  is 
granted  to  amend  such  service,  if  that  is  desirable. 

ON   THE  DEMURRER. 

The  individual  defendants  and  the  domestic  and  foreign 
corporations,  having  agents  and  doing  business  in  Tennessee, 
demur  to  the  indictment.  The  indictment  is  a  lengthy  one. 
Many  grounds  of  demurrer  are  assigned.  The  briefs  of  coun- 
sel for  and  against  the  demurrer  are  exhaustive  and  evince 
much  labor,  research,  and  learning.  If  the  court  should 
undertake  to  enter  upon  a  discussion  of  the  many  questions 
presented,  some  important  and  others  less  so,  the  task  would 
be  all  but  interminable,  and,  the  court  feels,  of  little  real  use. 
Suffice  it  to  say  that,  after  as  careful  an  examination  as  the 
court  is  able  to  give  the  many  questions  raised,  it  has  con- 
cluded that  the  demurrer  should  l>e  overruled.  The  indict- 
ment charges  the  defendants,  in  language  both  apt  and  with 
certainty  of  meaning,  with  acts  denounced  by  statute  as 
crimes.  It  seems  to  contain  every  element  of  the  offense 
intended  to  be  charged,  and  sufficiently  apprises  the  defend- 
ants of  what  they  must  meet.  This  is  all  that  is  required. 
Armour  Packing  Co.  v.  U,  S,  (decided  by  Supreme  Court  of 
United  States,  March  16,  1908,  not  yet  officially  reported) 
[209  U.  S.,  5C]  28  Sup.  Ct.  428,  52  L.  Ed.  681. 

ON    THE   PLEA    IN    ABATEMENT. 

We  come  now  to  consider  the  pleas  in  abatement  to  the 
indictment.  This  defense  is  interposed  by  the  defendants 
who  also  demurred.  The  substance  of  the  pleas  is  that  Mr. 
E.  T.  Sanford  and  Mr.  J.  Harwood  Graves,  neither  of  whom 
is  a  citizen  or  resident  of  the  Middle  district  of  TennCvSsee, 
and  neither  of  whom  was  the  district  attorney,  nor  an  assist- 
ant district  attorney,  were  present  in  the  grand  jury  room, 
examining  witnesses  and  participating  in  the  proceedings, 
when  the  indictment  was  found,  and  that  neither  of  them  had 
any  right  to  be  there.  Had  this  indictment  been  found  sub- 
sequent to  June  30,  1906,  this  plea  would  not  now  be  before 
the  court.    On  that  day  Congress  passed  an  act,  presently  to 
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be  quoted,  that  provides  that  the  Attorney  Greneral  may  do 
just  what  is  complained  of  by  the  pleas  in  abatement.  But 
this  indictment  was  found  May  26,  1906,  and  therefore  the 
pleas  must  be  considered  and  disposed  of  under  the  law  as  it 
was  on  the  date  that  it  was  found.  The  pleas  were  replied  to 
by  the  United  States,  and  demurrers  were  filed  to  the  replica- 
tion. The  sole  [71]  question  which  is  presented  by  the  pleas 
in  abatement,  the  special  traverse,  and  the  demurrer  thereto 
is  this: 

"  Whether  under  the  state  of  facts  set  forth  In  the  special  traverses, 
the  presence  of  special  assistants  to  the  district  attorney  in  the  grand 
Jury  room  and  their  participation  in  the  proceedings  before  the  grand 
jury,  as  therein  set  forth,  constitute,  as  a  matter  of  law,  ground  on 
account  of  which  the  indictment  found  against  the  defendants  should 
be  abated." 

The  facts  are  these:  Edward  T.  Sanford  and  J.  Harwood 
Graves,  both  being  non-residents  of  the  Middle  district  of 
Tennessee,  were  employed,  appointed,  and  commissioned  by 
the  Attorney  General  of  the  United  States  to  do  certain  work 
set  forth  in  the  commission  given  to  each  of  them  by  the 
Attorney  General,  as  follows : 

"  You  are  hereby  appointed  a  special  assistant  to  the  United  States 
attorney  for  the  Middle  district  of  Tennessee  to  assist  in  the  Investi- 
gation before  the  grand  Jury  in  that  district  of  the  so-called  '  Fertilizer 
Trust/  and  in  the  trial  of  any  suits  and  prosecutions  on  behalf  of  the 
United  States,  against  the  Virginia-Carolina  Chemical  Company,  a 
corporation,  and  other  corporations  and  individuals  arising  from  such 
investigation.  Your  compensation  will  be  determined  by  the  Attorney 
General  upon  the  completion  of  your  services,  and  will  be  payable 
from  the  appropriation  for  the  enforcement  of  anti-trust  laws.  This 
appointment  is  subject  to  any  change  which  may  be  made  by  this  de- 
partment Before  entering  upon  duty,  execute  and  file  with  this 
department  the  customary  oath  of  office." 

With  these  commissions,  or  letters  of  appointment,  said 
Sanford  and  Graves  repaired  to  Nashville,  Tenn.,  and  prior 
to  the  commencement  of  the  investigation  before  the  grand 
jury  presented  their  letters  of  appointment  to  the  United 
States  attorney  for  the  Middle  district  of  Tennessee,  who 
thereupon  presented  said  Sanford  and  Graves  to  the  honor- 
able United  States  circuit  judge  then  and  there  presiding, 
with  the  information  of  their  appointment,  and  stated  that 
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he  desired  that  they  assist  him  in  the  investigation  before  the 
grand  jury,  and  who  were,  upon  motion  of  the  United  States 
attorney,  admitted  to  practice  law  in  this  court.  Thereupon 
the  United  States  attorney  presented  said  Sanford  and 
Graves  to  the  grand  jury  with  the  information  that  they 
would  assist  in  the  pending  investigation.  Sanford  and 
Graven  were  present  during  the  investigation  by  the  grand 
jury  and  assisted  and  aided  therein,  and  participated  in  the 
examination  of  witnesses  and  heard  the  testimony  introduced 
before  the  grand  jury.  Neither  of  said  gentlemen  were 
present  in  the  grand  jury  room  after  the  closing  of  the  testi- 
mony, or  when  "the  jury  was  deliberating  as  to  its  findings 
and  voting  upon  the  question  of  returning  the  bill  of  indict- 
ment. Upon  these  facts,  the  court  is  asked  to  abate  the 
indictment.    Should  it  be  done? 

A  correct  answer  to  this  question  is  attended  with  diffi- 
culties. For  more  than  a  century  it  has  been  the  settled 
policy  of  the  law  and  of  the  courts  in  its  administration  and 
enforcement  to  protect  inviolate  the  secrecy  of  proceedings 
before  grand  juries  in  the  United  States  courts,  and  to  guard 
and  protect  them  from  every  agency  calculated  to  influence 
them  in  the  discharge  of  their  duties,  save  and  except  the 
testimony  of  witnesses  who  appear  before  them  for  examina- 
tion. None  but  witnesses  and  the  proper  law  officers  of  the 
government  have  any  business  before  them,  and  the  latter 
only  to  examine  wit[72]nesses  and  in  a  proper  way  and  at 
the  proper  time  express  his  opinion  as  to  the  meaning  of  the 
law.  There  is  no  controversy  here  as  to  the  proposition  that 
the  United  States  attorney  and  his  regular  assistant  may 
attend  the  sessions  of  the  grand  jury  for  the  purpose  of  ex- 
amining witnesses,  so  the  question  narrows  down  to  this: 
Were  Messrs.  Sanford  and  Graves  proper  officers  to  attend 
the  sessions  of  the  grand  jury  and  examine  witnesses  be- 
fore it? 

Their  letters  of  appointment  or  commissions  designated 
them  as  "  special  assistants  "  to  the  United  States  attorney. 
It  is  clear  that  they  were  not  United  States  attorneys  for  the 
middle  district  of  Tennessee.  They  are  not  so  named  in 
their  commissions.  It  is  well-settled  that  they  were  not  as- 
sistant Uiiited  States  attorneys.    U.  B.  v.  CrosthwaUe,  168 
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U.  S.  375,  18  Sup.  Ct.  107,  42  L.  Ed.  507.    There  the  court 
says: 

"  We  are  of  the  opinion  that  the  better  construction  of  section  365 
is  that  one  who  receives  a  commission  as  special  assistant  to  the  dis- 
trict attorney  for  particular  cases,  or  for  a  single  term  of  the  court, 
or  for  a  limited  time,  is  not  an  assistant  district  attorney  within  the 
meaning  of  that  section." 

There  Crosthwaite  was  appointed  special  assistant  to  the 
United  States  attorney  for  the  district  of  Idaho  under  section 
363,  the  same  section  that  authorized  the  appointment  of 
Sanford  and  Graves  as  special  assistants  to  the  United  States 
attorney  for  the  middle  district  of  Tennessee.  He  brought 
suit  against  the  United  States  for  pay  for  his  services.  The 
Attorney  General  had  declined  to  give  to  him  the  certificate 
required  by  section  365,  and  it  was  considered  by  the  court 
whether  he  could  be  paid  as  an  assistant  United  States  attor- 
ney, and  the  court,  as  has  been  seen,  adjudged  that  he  was 
not  such  an  officer. 

That  brings  us  to  the  question :  Could  a  special  assistant  to 
the  United  States  attorney,  at  the  time  of  the  finding  of  this 
indictment,  properly  appear  before  a  grand  jury,  and  per- 
form the  duties  of  the  United  States  attorney  or  his  regular 
assistant  in  the  examination  of  witnesses,  and  conduct,  or 
assist  in,  the  investigations  of  the  so-called  "Fertilizer 
Trust,"  as  was  done  in  this  case?  It  is  true  that  the  com- 
missions given  to  Sanford  and  Graves  by  the  Attorney  Gen- 
eral set  forth  that  they  were  appointed  to  assist  in  the  investi- 
gation before  the  grand  jury  in  this  district  of  the  so-called 
"  Fertilizer  Trust,"  but,  under  what  statute,  was  the  Attorney 
General  authorized  to  issue  such  a  commission? 

The  answer  by  the  United  States  is  that  section  363,  Rev. 
St.  (U.  S.  Comp.  St.  1901,  pp.  208,  209),  authorizes  it,  and  in 
these  words : 

**  The  Attorney-General  shall,  whenever  in  his  opinion  the  pubHc  in- 
terest requires  it,  employ  and  retain  in  the  name  of  the  United  States, 
such  attorneys  and  counsellors  at  law  as  he  may  think  necessary  to 
assist  the  district  attorneys  in  the  discharge  of  their  duties,  and  shall 
stipulate  with  such  assistant  attorneys  and  counsellors  the  amount  of 
compensation,  and  shall  have  supervision  of  their  conduct  and  pro- 
ceedings." 


Digitized  by 


Google 


UNITED  STATES  V.  VIEGINIA-CABOLINA  CHEMICAL  CO.   406 

Opinion  of  the  Ck>urt. 

It  is  pointed  out  the  words  used  here,  "  assist  the  district 
attorneys  in  the  discharge  of  their  duties,"  are  broad  and 
cover  all  duties  of  the  district  attorney,  and  hence  must  em- 
brace this  duty  before  the  grand  jury.  To  this  contention 
the  defendants  respond  that  this  [73]  clause  in  section  368 
is  limited  and  defined  by  section  366,  which  is  in  these  words : 

"Every  attorney  and  counseUor  who  is  specially  retained  under  the 
authority  of  the  Department  of  Justice  to  assist  in  the  trial  of  any 
case  in  which  the  government  is  interested,  shall  receive  a  commis- 
sion from  the  head  of  such  department,  as  n  special  assistant  to  the 
Attorney  General  or  to  some  one  of  the  district  attorneys,  as  the 
nature  of  the  appointment  may  require,  and  shall  take  the  oath  re- 
quired by  law  to  be  taken  by  the  district  attorneys,  and  shall  be 
subject  to  all  the  liabilities  imposed  upon  them  by  law." 

So  we  have  in  section  363  authority  for  the  Attorney  Gen- 
eral to  appoint  attorneys  "  to  assist  the  district  attorneys  in 
the  discharge  of  their  duties,"  and  in  section  366  we  have  the 
Attorney  General  authorized  to  issue  commissions  to  every 
attorney  and  counsellor  retained  by  the  Department  of 
Justice  "  to  assist  in  the  trial  of  any  case  in  which  the  gov- 
ernment is  interested."  It  has  been  held  in  two  jurisdictions 
that  appointments  made  under  section  3G3  authorized  the 
parties  so  appointed  to  assist  the  district  attorney  in  all  of 
his  duties  and  authorized  the  appearance  of  such  special 
assistant  to  the  district  attorney  to  go  before  the  grand  jury 
and  participate  in  the  investigation  there  pending,  as  was 
done  in  this  case;  such  work  being  a  part  of  the  duties  of 
the  district  attorneys.  U.  S,  v.  Cobban  (C.  C.)  127  Fed.  713 ; 
U.  S,  V.  Twining  {D.  C.)  132  Fed.  129.  Counsel  for  the 
United  States  also  cites  U.  S,  v.  Crosthwaite,  168  U.  S.  375, 
18  Sup.  Ct.  107,  42  L.  Ed.  507,  to  sustain  this  proposition. 
A  careful  examination  of  the  latter  case  leads  to  the  con- 
clusion that  this  question  was  not  raised  nor  decided  there; 
but,  in  so  far  as  that  case  is  important  here,  it  decides  that 
a  special  assistant  to  the  district  attorney,  \mder  section  363, 
is  not  a  regular  assistant  district  attorney.  In  the  Cobban 
and  Twining  oases^  supra,  it  was  held  that  sections  363  and 
366,  Rev.  St.,  were  sections  taken  from  different  acts  of  Con- 
gress and  should  be  construed  entirely  independent  of  each 
other,  and  that  the  language, "  to  assist  the  district  attorneys 
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in  the  discharge  of  their  duties,"  in  section  363,  was  not  lim- 
ited or  affected  by  the  language  "  to  assist  in  the  trial  of  any 
case  in  which  the  government  is  interested,"  in  section  366,  and 
therefore  special  assistants  to  the  district  attorney  were 
authorized  to  assist  the  district  attorney  in  all  of  his  duties, 
including  his  duties  before  the  grand  jury.  The  learned 
judges  who  decided  these  cases  made  no  reference  to  Z7.  S.  v. 
Croathwaite,  supra,  where  it  is  stated  that  sections  363,  364, 
365,  and  366,  Rev.  St.,  are  the  sixteenth  and  seventeenth  sec- 
tions of  act  June  22,  1870,  c.  150,  16  Stat.  162,  164,  which 
were  preserved  and  reproduced  in  the  Eevised  Statutes  at 
the  above  numbers.  We  think  therefore  that  they  should  be 
considered  as  parts  of  the  same  act  and  construed  together. 
U.  S.  V.  Rosenthal  (C.  C.)  121  Fed.  868. 

We  will  so  consider  them.  As  we  have  seen,  section  363 
authorizes  the  Attorney  General  to  appoint  attorneys  and 
counsellors  to  assist  the  district  attorneys  in  the  discharge  of 
their  duties,  and  fixes  the  compensation  therefor.  Section 
366  does  not  authorize  the  appointment  of  any  one,  but  pro- 
vides for  the  arming  of  the  attorneys  and  counsellors 
appointed  under  section  363  with  commissions  as  evidence  of 
their  appointment,  prescribes  the  character  of  oath  they 
[74]  shall  take,  and  defines  their  duties  and  liabilities,  and 
this,  too,  for  those  attorneys  and  counsellors  only  who  are 
specially  retained  by  the  Department  of  Justice  in  the  trial 
of  any  cases  in  which  the  government  is  interested.  They  are 
employed  and  retained  to  assist  the  district  attorneys  in  dis- 
charging their  duties.  These  duties  are  stated,  in  section  366, 
to  be  "  to  assist  in  the  trial  of  cases."  Section  363  authorizes 
their  appointment  to  assist,  and  section  366  especially  states 
what  they  are  to  assist  in  doing,  viz.,  "  in  the  trial  of  cases." 
Certainly,  the  trial  of  a  case  does  not  begin  before  a  grand 
jury.  That  is  a  secret  investigation  from  which  the  proposed 
defendant  is  excluded  and  prohibited  from  being  heard  in 
person,  by  counsel,  or  through  witnesses.  An  entirely  ex 
parte  proceeding  to  determine  whether  or  not,  upon  the  tes- 
timony of  the  government  witnesses  alone,  the  accused  should 
be  put  upon  his  trial  before  a  court  and  jury  of  his  peers  of 
his  own  selection,  when  and  where  he  can  be  heard  in  person, 
by  his  counsel  and  his  witnesses.    U,  S.  v.  Rosenthal^  supra. 
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It  is  to  be  regretted  that  this  court  cannot  follow  the  hold- 
ings in  the  Cobban  and  Twining  caaes^  but  is  constrained  to 
hold  that  no  authority  existed  at  or  before  the  finding  of  this 
indictment  authorizing  the  Attorney  Greneral  of  the  United 
States  to  issue  a  commission  that  would,  with  the  sanction  of 
law,  authorize  special  assistants  to  the  United  States  attorney 
to  appear  before  and  participate  in  the  proceedings  of  a 
grand  jury,  as  was  done  in  this  case.  The  Congress  of  the 
United  States  so  understood  the  law  to  be  at  that  time.  On 
June  30,  1906  (more  than  a  month  after  the  indictment  was 
found),  it  was  enacted  as  follows: 

"  That  the  Attorney  General  or  any  officer  of  the  Department  of  Jus- 
tice, or  any  attorney  or  counsellor  specially  appointed  by  the  Attorney 
General  under  any  provision  of  law,  may,  when  thereunto  specifically 
directed  by  the  Attorney  General,  conduct  any  kind  of  legal  proceed- 
ing, civil  or  criminal,  including  grand  Jury  proceedings  and  proceed- 
ings before  committing  magistrates,  which  district  attorneys  now  are 
or  hereafter  may  be  by  law  authorized  to  conduct,  whether  or  not  he 
or  they  be  residents  of  the  district  in  which  such  proceeding  is 
brought 

"Approved  June  30,  1906." 

Act  June  30,  1906,  c.  3935,  34  Stat  16  (U.  S.  CJomp.  St  Supp.  1907, 
p.  44). 

Here  we  have  Congress,  after  this  indictment  was  found, 
enacting  a  law  authorizing  the  Attorney  General  to  do  the 
very  thing  that  was  attempted  to  be  done  in  this  case;  that 
is,  appoint  special  assistants  to  the  district  attorneys  to  assist 
them  in  discharging  their  duties  in  grand  jury  proceedings. 
Mr.  Gillet,  of  the  House  Judiciary  Committee,  reported  the 
bill  from  that  committee,  and  therein  said : 

"As  the  law  now  stands,  only  the  district  attorney  has  any  au- 
thority to  appear  before  a  grand  Jury,  no  matter  how  Important  the 
case  may  be,  and  no  matter  how  necessary  it  may  be  to  the  interests 
of  the  government  to  have  the  assistance  of  one  who  is  speciaUy  or 
particularly  qualified  by  reason  of  his  peculiar  knowledge  and  skiU, 
to  properly  present  to  the  grand  Jury  the  question  being  considered 
by  it" 

He  understood,  and  Congress  imderstood,  that  at  that  time 
only  the  district  attorneys  had  authority  to  appear  before  a 
grand  jury,  no  matter  how  important  the  case  may  be. 

[75]  Why  pass  this  act,  if  it  was  previously  the  law  ?  This 
question  was  asked  by  Mr.  Justice  Strong,  in  Bath  Cavnty 
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V.  Amy^  13  Wall.  249,  20  L.  Ed.  539,  in  discussing  the  elev 
enth  and  fourteenth  sections  of  the  judiciary  act  of  1789 
(Act  Sept.  24,  1789,  c.  20,  1  Stat.  78,  81),  where  it  was  in- 
sisted the  power  to  issue  certain  writs  was  given  by  section 
11,  and  wherein  by  said  section  14  that  power  was  expressly 
granted,  and  he  inquires: 

"  Why  make  this  grant  if  it  had  been  previously  made  in  the  elev- 
enth section?" 

Had  the  Attorney  General  been  authorized  to  appoint  and 
commission  special  assistants  to  the  district  attorneys,  with 
authority  to  conduct  proceedings  before  the  grand  juries 
of  the  country,  the  act  of  June  30,  1906,  would  not  have  been 
passed.  There  would  have  been  no  need  for  it.  It  seems 
needless  to  add  that,  if  the  contention  of  counsel  for  the 
government  as  to  the  law  prior  to  the  passage  of  the  act  of 
June  30,  1906,  is  correct,  that  act  would  be  but  declaratory 
thereof,  and  it  would  in  no  way  affect  it.  The  court,  how- 
ever, does  not  agree  with  counsel  for  the  government  in  the 
contention  that  the  act  of  June  30th  was  the  law  prior  to  that 
date.  It  follows  therefore  that  the  court  is  of  the  opinion 
that  the  Attorney  General  of  the  United  States  was  not 
authorized  by  law  to  confer  upon  the  special  assistants  to 
the  district  attorney  the  right  to  conduct  investigations  be- 
fore the  grand  jury,  as  was  done  in  this  case,  and  that  Messrs. 
Sanford  and  Graves  were  improperly  before  the  grand  jury 
under  the  facts  stated  herein  above. 

Did  their  presence  and  their  participation  in  the  pro- 
ceedings before  the  grand  jury  influence  that  body  in  its 
action? 

It  must  be  assumed  that  the  grand  jury  was  composed  of 
men  of  average  intelligence  and  information,  who  would 
have  known  that  the  government  must  have  been  greatly 
interested  in  the  finding  of  this  indictment  and  in  the  prose- 
cution of  the  defendants  before  it  would  send  two  eminent 
lawyers,  neither  of  whom  was  a  resident  of  this  district,  to 
Nashville  to  especially  conduct  this  investigation.  Their 
presence  there  and  participation  in  this  investigation  was 
bound  to  have  impressed  the  jury  and  conveyed  to  them 
the  information  that  the  Department  of  Justice  was  exceed- 
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ingly  anxious  that  this  indictment  be  found.  Who  can  say 
how  far-reaching  this  influence  was,  and  what  effect  it  had 
on  the  individual  juror  when  he  came  to  vote  upon  the  find- 
ing of  the  indictment,  assuming,  as  we  do  and  must,  that 
the  conduct  of  these  special  assistants  before  the  grand  jury 
was  as  circumspect  in  every  particular  as  would  have  been 
that  of  the  district  attorney  had  he  been  present  and  alone 
conducting  the  investigation. 
As  is  said  in  U.  S.  v.  PJdgerton  (D.  C.)  80  Fed.  374: 

**  There  must  not  only  be  no  improper  influence  or  suK^estlon  In 
the  grand  Jury  room,  but,  as  suggested  in  Leicis  v.  Commissioners, 
74  N.  C.  194,  there  must  be  no  opportunity  therefor.  If  the  presence 
of  an  unauthorized  person  hi  the  grand  jury  room  may  be  excused, 
who  win  set  bounds  to  the  abuse  to  follow  such  a  breach  of  the  safe- 
guards which  surround  the  grand  jury." 

The  same  authority  holds  that  the  rule  that  no  person 
other  than  the  witness  and  the  legally  authorized  attorney 
for  the  government  [76]  can  be  present  during  the  sessions 
of  the  grand  jury  is  inherent  in  the  grand  jury  system  with 
all  the  force  of  a  statutory  enactment. 

In  Wilson  v.  State,  70  Miss.  595,  13  South.  225,  35  Am.  St. 
Rep.  664,  the  court  said : 

"  It  Is  a  serious  mistake  to  suppose  that  the  right  of  one  accused  or 
suspected  of  a  crime  to  the  orderly  and  impartial  administration  of 
the  law  begins  only  after  indictment.  Immunity  from  prosecutions 
for  indictable  offenses,  except  by  presentment  by  the  grand  jury,  Is 
declared  and  preserved  by  the  organic  law  of  this  and  all  other  states, 
and  though,  by  reason  of  the  secrecy  of  the  proceedings  before  that 
body,  its  action  is  seldom  brought  in  review,  it  can  not  be  doubted  that 
one  whose  acts  are  there  the  subject  of  investigation  is  as  much  en- 
titled to  the  just,  impartial,  and  unbiased  judgment  of  that  body  as 
he  is  to  that  of  the  petit  Jury  on  his  final  trial." 

In  Jacob  Sharp's  case,  107  N.  Y.  470,  14  N.  E.  348,  1  Am. 
St.  Eep.  851,  the  court,  through  Judge  Pcckham  (now  of  the 
Supreme  Court  of  the  United  States),  said: 

"  The  law  must  protect  all  who  come  within  its  sphere,  whether  the 
person  who  invokes  its  protection  seems  to  be  sorely  pressed  by  the 
weight  of  the  inculpatory  evidence  or  not  It  can  not  alter,  for  the 
purpose  of  securing  the  conviction  of  one  who  may  be  called  or  re- 
garded as  a  great  criminal,  and  yet  be  invoked  for  the  purpose  of 
sheltering  an  innocent  man.    In  the  eyes  of  the  law,  all  are  innocent 
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until  convicted  In  accordance  with  the  forms  of  law,  and  by  a  close 
adherence  to  its  rules." 

To  this  doctrine  this  court  subscribes.    Let  it  be  repeated : 

"  In  the  eyes  of  the  law,  all  are  innocent  until  convicted  in  accord- 
ance with  the  forms  of  law,  and  by  a  close  adherence  to  its  rules." 

The  result  is  that  the  demurrer  to  the  replication  is  sus- 
tained, the  plea  in  abatement  allowed,  and  the  indictment 
quashed. 

Orders  will  be  entered  consistent  with  the  views  expressed 
in  this  opinion. 


[7011  UNITED  STATES  TOBACCO  CO.  v.  AMERICAN 
TOBACCO  CO.  ET  AL. 

(Circuit  CJourt,  S.  D.  New  York.    July  10, 1908.) 

[163  Fed.  Rep.,  701.] 

Monopolies — Restraint  in  Interstate  Ck)M merge — Statutes — ^Man- 
ufacturers.—Act  Cong.  July  2,  1800,  c.  647,  26  Stat  209  (U.  S. 
Comp.  St.  1901,  p.  3200),  provides:  That  every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade 
or  commerce  among  the  several  states,  or  with  foreign  nations,  is 
illegal;  that  every  person  who  shall  monopolize,  or  attempt  to  mo- 
nopolize, or  combine,  or  conspire  with  any  other  person  or  persons 
to  monopolize,  any  part  of  the  trade  or  commerce  among  the  several 
states  or  with  foreign  nations,  shall  be  guilty  of  a  misdemeanor; 
and  that  any  person  injured  in  his  business  or  property  by  anything 
forbidden  by  the  act  may  sue  therefor.  Held,  that  a  mere  agree- 
ment to  monopolize  the  manufacture  of  an  article  of  commerce  Is 
not  prohibited,  but  that,  in  order  to  be  within  the  act,  the  contract, 
combination,  or  conspiracy  must  be  in  Itself  in  restraint  of  trade 
or  commerce  among  the  several  states  or  with  foreign  nations,  or,  If 
a  monopoly  or  attempted  monopoly  or  combination  or  conspiracy  to 
monopolize,  it  must  be  of  some  part  of  the  trade  or  commerce  among 
the  several  states  or  foreign  nations.* 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  85,  Monopo- 
lies, 88  11.] 

Same — Scope  of  Agreement. — ^An  agreement  between  defendants, 
manufacturers  of  licorice  paste  used  In  the  manufacture  of  tobacco, 

•  Syllabus  copyrighted,  1909,  by  West  Publishing  Co, 
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provided  that  there  should  be  no  competi[702]tion  in  price  be- 
tween them,  and  they,  from  time  to  time,  agreed  and  maintained 
arbitrary  and  noncompetitive  prices  for  paste  at  which  it  was 
actually  sold  in  interstate  commerce.  Defendants  also  agreed  with 
and  Induced  certain  competitors  in  the  business  to  establish  and 
maintain  arbitrary  and  noncompetitive  prices  In  excess  of  the  nor- 
mal and  reasonable  prices  that  would  otherwise  have  prevailed,  and 
also  apportioned  the  interstate  trade  and  commerce  in  such  sub- 
stance and  of  the  customers  of  two  of  the  manufacturers,  arbitrarily 
fixing  the  amount  of  business  they  should  do,  and  also  so  managed 
and  agreed  with  another  that  the  latter  should  only  sell  1,000,000 
pounds  of  paste  during  1904,  and  not  more  than  50,000  pounds  addi- 
tional during  each  year  for  five  years  from  December  31,  1903,  and, 
if  he  sold  more,  he  should  pay  to  another  of  the  defendant  com- 
panies certain  sums  approximately  equal  to  the  profits  of  the  excess. 
Held,  that  such  agreement  constituted  an  unlawful  interference  with 
interstate  commerce,  prohibited  by  Act  Cong.  July  2,  1890,  c.  647,  26 
Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200),  declaring  that  every  con- 
tract, combination,  or  conspiracy  in  restraint  of  trade  among  the 
several  states  or  with  foreign  nations  should  be  illegal. 

[Bd.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  35,  Monopo- 
lies, §  13.] 

Demurrers  to  Complaint.  Action  for  treble  damages 
under  the  provisions  of  Act  Cong.  July  2,  1890,  c.  647,  26 
Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200),  entitled  "An  act 
to  protect  tsade  and  commerce  against  unlawful  restraints 
and  monopolies." 

Harlan  F,  Stone^  for  plaintiff. 

A.  H.  Burroughs^  for  defendants  American  Tobacco  Com- 
pany and  MacAndrews  &  Forbes  Company. 

Nicoll^  Anable,  Lindsay  and  Fuller  {De  Lancey  Nicoll^  of 
counsel),  for  defendants,  James  B.  Duke  and  Karl  Jung- 
bluth. 

Ray,  District  Judge. 

The  plaintiff  is  a  Virginia  corporation  engaged  in  the 
manufacture  of  plug  and  smoking  tobacco  and  selling  said 
articles  of  merchandise  in  the  several  states  of  the  United 
States  and  in  foreign  countries  and  engaged  in  commerce 
among  the  naid  states.  The  American  Tobacco  Company, 
organized  in  1904,  is  a  New  Jersey  corporation,  and  defend- 
10870'— S.  Doc.  111.  62-1,  vol  3 27 
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dant  James  B.  Duke  its  president.  The  MacAndrews  & 
Forbes  Company  is  a  New  Jersey  corporation,  and  defendant 
Karl  Jungbluth  is  its  president.  The  J.  S.  Young  Company 
is  a  marine  corporation,  organized  in  December,  1903,  and 
Howard  E.  Young  is  its  president. 

The  American  Tobacco  Company  is  the  result  of  the  mer- 
ger of  three  companies,  viz.  Continental  Tobacco  Company, 
Consolidated  Tobacco  Company,  and  the  American  Tobacco 
Company  about  October  1,  1904.  This  merger  took  place 
under  the  laws  of  the  state  of  New  Jersey  and  pursuant  to 
an  agreement,  and  all  the  debts,  duties,  and  liabilities  of  the 
Continental  Tobacco  Company  attached  to  the  defendant 
American  Tobacco  Company.  Duke,  from  December  8, 
1893,  was  the  president  of  the  Continental  Company  and 
has  been  president  of  the  American  Company  since  its  or- 
ganization, and  he  and  these  companies  are  and  have  been 
engaged  in  carrying  on  business  in  interstate  commerce  in 
tobacco  and  articles  manufactured  therefrom.  From  about 
December  8,  1903,  the  defendants,  MacAndrews  &  Forbes 
Company  and  said  J.  S.  Young  Company  and  their  presi- 
dents, respectively,  were  engaged  in  carrying  on  business  as 
manufacturers  and  dealers  in  licorice  paste,  [703]  a  valuable 
article  of  merchandise,  useful  and  necessary  in  the  manufac- 
ture of  phig  and  smoking  tobacco.  These  last-named  com- 
panies had  factories  for  its  manufacture  in  different  states. 
These  companies  and  their  presidents  by  authority  of  the 
companies  sold  large  quantities  of  such  licorice  paste  to 
manufacturers  of  plug  and  smoking  tobacco,  including  the 
plaintiff  company,  throughout  the  United  States,  and  in 
pursuance  of  the  sales  shipped  same  from  their  said  factories 
to  such  manufacturers  in  other  states  of  the  United  States 
than  those  wherein  the  said  factories  were  situated.  The 
said  last-named  companies  and  their  presidents  controlled 
more  than  85  per  cent,  of  the  interstate  business  in  such 
licorice  paste  of  which  the  MacAndrews  &  Forbes  Company 
had  and  controlled  about  nine-tenths  and  the  said  J.  S. 
Young  Company  about  one-tenth.  Prior  to  the  consolida- 
tion, etc.,  these  companies  were  competitoi's  in  business,  and 
the  plaintiff  charges  that  they  would  have  continued  to  be 
competitors  but  for  the  alleged  unlawful  combination,  con- 
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spiracy,  contract,  and  agreement  set  out  in  the  complaint,  as 
follows : 

"  (a)  Competition  as  to  the  price  at  which  the  said  licorice  paste 
was  during  said  period  sold  and  delivered  by  the  said  MacAndrews  & 
Forbes  Company  and  said  J.  S.  Young  Company,  as  between  said  cor- 
poration defendants  and  among  them  severally  and  their  several  com- 
petitors in  said  interstate  business,  trade,  and  commerce,  was  under 
the  direction  and  control  of  the  Continental  Tobacco  Company  and 
of  defendants,  the  American  Tobacco  Company  and  James  B.  Duke,  as 
hereinafter  stated,  prevented  and  destroyed  by  the  defendants  herein 
agreeing  among  themselves  that  there  should  be  no  such  competition, 
by  the  said  defendants  from  time  to  time  agreeing  upon  establishing, 
fixing,  and  maintaining  arbitrary  and  noncompetitive  prices  for  the 
said  licorice  paste  so  sold  and  delivered  by  the  said  defendants,  Mac- 
Andrews  &  Forbes  Company  and  J.  S.  Young  Company  and  their  sev- 
eral competitors  in  said  interstate  business,  trade,  and  commerce  as 
aforesaid,  by  their  selling  and  delivering  such  licorice  paste  in  such 
business,  trade,  and  commerce  at  such  arbitrary  and  noncompetitive 
prices,  and  by  their  agreeing  with  and  inducing  certain  of  the  com- 
petitors of  the  said  MacAndrews  &  Forbes  Company  and  said  J.  S. 
Young  Company,  to  wit,  one  John  D.  Lewis  of  Providence,  R.  I.,  en- 
gaged throughout  said  period  in  the  manufacture  and  sale  of  and  in 
interstate  commerce  in  said  licorice  paste  in  the  United  States,  and 
the  Weaver  &  Sterry  Company,  Ltd.,  of  New  Yorli  City,  N.  Y.,  engaged 
throughout  said  period  In  the  manufacture  and  sale  of  and  in  inter- 
state commerce  In  said  licorice  paste  in  the  United  States,  likewise  to 
establish  and  maintain  arbitrary  and  noncompetitive  prices  for  said 
licorice  paste.  In  said  Interstate  buslnes,  trade,  and  commerce  of  such 
competitors,  which  said  prices  so  agreed  upon,  established,  fixed,  and 
maintained  by  the  defendants  herein,  and  by  said  competitors,  were 
greatly  in  excess  of  the  prices  which  would  at  such  times  and  during 
said  period  have  prevailed  for  the  said  licorice  paste  in  said  Interstate 
business,  trade,  and  commerce  of  the  said  MacAndrews  &  Forbes  Com- 
pany and  J.  S.  Young  Company  and  their  said  competitors  or  any  of 
them,  and  in  excess  of  reasonable  and  normal  prices  for  such  licorice 
paste  which  would  have  prevailed  in  such  business,  trade,  and  com- 
merce If  said  defendants  had  not  engaged  in  said  unlawful  combina- 
tion, conspiracy,  contract,  and  agreement  in  restraint  of  said  Inter- 
state trade  and  commerce,  and  If  they  had  not  attempted  to  restrain 
and  monopolize  said  trade  and  commerce  as  aforesaid. 

"  (6)  A  division  and  apportionment  of  said  Interstate  business, 
trade,  and  commerce,  and  of  the  customers  of  the  said  MacAndrews  & 
Forbes  Company  and  the  said  J.  S.  Young  Company  were  made  under 
and  pursuant  to  the  direction  and  control  of  the  Continental  Tobacco 
Company  and  of  defendants,  the  American  Tobacco  Company  and 
James  B.  Duke,  as  hereafter  set  forth,  between  the  MacAndrews 
&  Forbes  Company  and  J.  S.  Young  Company,  by  the  terms  of  which 
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division  and  apportionment  as  agreed  upon  by  the  Gon[7041tinental 
Tobacco  Company  and  the  defendants  herein,  and  each  of  them,  the 
customers  with  whom  each  of  the  said  defendant  corporations,  the  Mac 
Andrews  &  Forbes  Company  and  the  J.  S.  Young  Company,  should 
deal,  and  to  whom  the  said  corporations  should  sell  such  licorice  paste 
so  arbitrarily  fixed  and  agreed  upon  and  the  amount  of  the  profits 
which  the  said  defendant,  J.  S.  Young  Company,  should  be  allowed 
from  the  total  business  carried  on  by  the  said  defendants,  MacAn- 
drews  &  Forbes  Company  and  J.  S.  Young  Company,  was  arbitrarily 
fixed,  determined,  and  agreed  upon  by  said  Continental  Tobacco  Com- 
pany and  defendants. 

"(c)  The  defendants  herein,  and  each  of  them,  under  and  pursuant 
to  the  control  and  direction  of  the  Continental  Tobacco  Company  and 
defendants,  the  American  Tobacco  Company  and  James  B.  Duke,  as 
hereinafter  set  forth,  so  contrived  and  managed  and  agreed  that  the 
said  John  D.  I^wis  contracted  and  agreed  with  the  said  J.  S.  Young 
Company  that  he  would  not  sell  more  than  1.000,000  pounds  of  such 
licorice  paste  during  the  year  1904,  nor  more  than  50,000  pounds  addi- 
tional during  each  year  for  five  years  from  December  31.  1903,  so 
that  it  was  agreed  that  the  total  product  of  sale  of  John  D.  Lewis 
should  be  not  more  than  1,200,000  pounds  during  the  year  1908;  It 
being  provided  by  the  said  agreement  that  if  he,  the  said  John  D. 
L^wis,  should  sell  more  than  said  amounts  during  said  years  re- 
spectively, he  was  to  pay  to  the  said  J.  S.  Young  Company  an  amount 
of  money  approximately  equal  to  his  profits  upon  the  quantity  sold 
by  him  in  excess  of  such  amounts  respectively,  and  that  he  should 
establish  and  maintain  arbitrary  and  noncompetitive  prices  as  here- 
inbefore set  forth  for  all  licorice  paste  sold  by  him,  the  terms  and 
conditions  of  which  said  agreement  were  during  said  period  duly 
complied  with  by  the  said  John  B.  Lewis  by  his  selling  large  quan- 
tities of  such  licorice  paste  at  such  prices. 

"(d)  The  terms  and  conditions  upon  and  under  which  during  the 
said  period  sales  of  such  licorice  paste  were  made  by  the  said  Mac- 
Andrews  &  Forbes  Company  and  J.  S.  Young  Company  In  respect  to 
discounts  and  times  of  payment  for  and  of  delivery  of  such  licorice 
paste,  and  with  respect  to  the  form  and  character  of  all  contracts 
under  which  the  same  was  sold,  were  made  noncompetitive  as  between 
said  MacAndrews  &  Forbes  Company  and  J.  S.  Young  Company  In 
said  interstate  business,  trade,  and  commerce,  pursuant  to  agreement 
by  and  between  the  Continental  Tobacco  Company  and  the  defend- 
ants, and  each  of  them,  as  hereafter  set  forth." 

The  complaint  then  alleges  that  the  said  conspiracy,  com- 
bination, contract,  and  agreement  was  brought  about  by  the 
agencies  set  forth  in  the  complaint,  viz. : 

•*  In  1902  the  Continental  Tobacco  Company  acquired  control  of  the 
defendant  MacAndrews  &  Forbes  Companj  through  ownership  of  a 
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tnajority  of  the  capital  stock  of  the  MacAndrews  &  Forbes  Ompany 
having  voting  power,  and  thereupon  said  Continental  Tobacco  Com- 
pany and  defendant  James  B.  Duke,  in  the  attempt  to  establish  a  mo- 
nopoly in  the  business  of  manufacturing  and  selling  licorice  paste  in 
the  United  States,  and  in  the  aid  of  the  establishment  by  the  said  Con 
tinental  Tobacco  Company  of  a  monopoly  in  the  manufacture  and  sale 
of  tobacco  and  tobacco  products  in  the  United  States,  acquired  through 
said  MacAndrews  &  Forbes  Company  control  of  several  competitors 
in  the  business  of  manufacturing  licorice  paste,  to  wit,  the  Mellor  & 
Rittenhouse  Company  of  Camden,  N.  J.,  and  the  Stamford  Manu- 
facturing Company  of  Stamford,  Conn.,  so  that  in  the  summer  of  1902 
the  principal  manufacturers  of  licorice  paste,  who  remained  inde- 
pendent of  the  MacAndrews  &  Forbes  Company  and  the  Continental 
Tobacco  Company,  and  carrying  on  business  in  competition  with  the 
said  MacAndrews  &  Forbes  Company,  were  the  J.  S.  Young  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  New  Jersey 
(predecessor  of  defendant  J.  S.  Young  Company)  and  the  said  J.  D. 
Lewis,  and  thefee  the  MacAndrews  &  Forbes  Company  in  agreement 
with  the  Continental  Tobacco  Company  and  said  James  B.  Duke  un- 
dertook to  drive  out  of  business  as  independent  manufacturers,  and 
to  that  end  sold  and  distributed  licorlce  paste  at  greatly  reduced 
prices  and  made  special  inducements  to  customers  of  their  said  com- 
petitors. That  until  the  organization  of  the  de[705]fendant  the 
American  Tobacco  Company,  as  aforesaid,  the  business  policy  of  the 
MacAndrew  &  Forbes  Company  was  conducted  and  directed  by  the 
said  Continental  Tobacco  Company  and  by  the  defendant  James  B. 
Duke,  and  the  several  acts  of  the  several  defendants,  their  agents  and 
servants,  herein  set  forth  and  constituting  the  combination,  conspiracy, 
and  agreement  in  restraint  of  trade  and  commerce  herein  complained 
of,  until  the  organization  of  the  said  the  American  Tobacco  Company, 
were  dictated  and  directed  by  the  said  Continental  Tobacco  Company 
and  the  said  James  B.  Duke,  and  upon  the  merger  of  the  Continental 
Tobacco  Company  into  the  defendant  the  American  Tobacco  Com- 
pany, as  aforesaid,  it  then  acquired  control  of  the  MacAndrews  & 
Forbes  Company  through  ownership  of  a  majority  of  the  shares  of 
the  capital  stock  of  said  MacAndrews  &  Forbes  Company  having 
voting  power,  and  thereafter  ttie  business  policy  of  the  said  Mac- 
Andrews  &  Forbes  Company  was  directed  and  controlled  by  the  de- 
fendant the  American  Tobacco  Company,  through  and  by  the  defend- 
ant James  B.  Duke,  as  its  president,  and  the  several  acts  occurring 
thereafter  of  the  several  defendants,  their  agents  and  serv^ants,  herein 
set  forth  #nd  constituting  the  combination,  conspiracy,  and  agree- 
ment in  restraint  of  trade  herein  complained  of,  were  dictated  and 
directed  by  the  said  the  American  Tobacco  Company  and  by  defendant 
the  said  James  B.  Duke,  as  Its  president 

"On  or  about  October,  1903,  under  and  pursuant  to  the  direction 
and  control,  as  aforesaid,  of  the  Continental  Tobacco  Company  and 
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of  said  James  B.  Duke,  an  agreement  was  reached  between  the  de^ 
fendant  MacAndrews  &  Forbes  Company  and  the  said  J.  S.  Young 
Company  of  New  Jersey,  by  which  it  was  agreed  tliat  a  new  corpora- 
tion was  to  be  organized  with  the  name  *  J.  S.  Young  Company '  and 
$800,000  capital,  to  which  the  business  of  the  old  Young  Company  wa« 
to  be  transferred,  and  a  large  majority  of  the  common  stock,  which 
alone  had  voting  power,  was  to  be  issued  to  the  MacAndrews  &  Forbes 
Company  for  no  other  consideration  than  its  guaranteeing  the  annual 
sale  of  5,000,000  pounds  of  licorice  paste  by  the  new  Young  Company, 
and  guaranteeing  payment  of  dividends  of  6  per  cent,  on  $500,000  of 
its  preferred  stock.  Pursuant  to  this  agreement,  J.  S.  Young  Com- 
pany was  organized  on  or  about  December,  1903,  and  on  or  about 
December  8,  1903,  the  defendant,  MacAndrews  &  Forbes  Company, 
then  being  controlled  and  directed  by  the  Continental  Tobacco  Com- 
pany and  defendant  James  B.  Duke,  as  aforesaid,  in  the  manner 
herein  set  forth,  and  pursuant  to  such  control  and  direction,  and 
pursuant  to  said  agreement  between  MacAndrews  &  Forbes  Company 
and  the  J.  S.  Young  Company  of  New  Jersey,  entered  into  and  exe- 
cuted a  written  agreement  with  said  J.  S.  Young  Company,  which 
written  contract  or  agreement  provided,  among  other  things,  for  the 
acquisition  by  the  said  MacAndrews  &  Forbes  Company  of  control 
of  the  defendant  J.  S.  Young  Company  through  the  acquisition  and 
ownership  of  a  majority  of  the  shares  of  stock  of  the  defendant  J.  S. 
Young  Company  having  voting  power.  That  a  true  copy  of  said  con- 
tract marked  *A'  is  annexed  hereto  and  made  part  hereof.  That  pur- 
suant to  said  contract  defendant  MacAndrews  &  Forbes  Company 
acquired  2,000  shares  of  the  capital  stock  of  said  J.  S.  Young  Com- 
pany, having  a  par  value  of  $100  each,  being  a  majority  of  the  shares 
of  capital  stock  of  the  J.  S.  Young  Company  having  voting  power, 
and  from  and  after  said  date,  and  throughout  said  period,  said  con- 
tract was  fully  performed  by  the  parties  thereto,  and  the  said  de- 
fendant J.  S.  Young  Company,  although  maintaining  a  separate  cor- 
porate existence,  came  under  the  complete  control  of  said  MacAn- 
drews &  Forbes  Company,  whose  officers  issued  orders  and  directions 
directly  to  the  agents  and  servants  of  the  said  J.  S.  Young  Company, 
which  control  continued  through  the  said  period  hereinbefore  men- 
tioned. 

"After  the  organization  of  the  defendant  J.  S.  Young  Company,  It 
announced  and  advertised  Itself  to  be  Independent  of  the  said  Con- 
tinental Tobacco  Company  and  said  MacAndrews  &  Forbes  Company, 
and  of  all  trusts  and  combinations,  and  sought  to  and  did  mislead 
and  defraud  the  public  by  falsely  advertising,  as  aforesaid,  that  It 
was  Independent  of  and  engaged  in  fair  competition  with  other  manu 
facturers  of  licorice  paste,  and  after  December  8,  1903,  the  said  de- 
fendants, acting  In  concert  and  by  agreement,  and  combining  together 
as  aforesaid,  under  the  ultimate  direction  of  the  Continental  Tobacco 
Company  and  James  B.  Duke,  as  aforesaid,  from  time  to  time  raised 
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the  price  [700]  of  said  licorice  paste  to  purchasers  and  consumers 
thereof  in  said  trade  and  commerce.  Thereafter,  on  or  about  Decern 
ber  31,  1903,  the  defendant  J.  S.  Young  Company,  pursuant  to  the 
directions  and  control  of  the  said  MacAndrews  &  Forbes  Company, 
and  pursuant  to  the  ultimate  direction  and  control  of  the  Continental 
Tobacco  Company  and  defendant  James  B.  Duke,  as  aforesaid,  en- 
tered Into  a  written  contract  with  the  said  J.  D.  Lewis  of  Providence, 
R.  I.,  wherein  and  whereby  it  was  agreed  that  the  amount  of  output 
of  licorice  by  the  said  Lewis  for  the  period  of  five  years  from  the 
date  thereof  should  be  limited,  and  wherein  and  whereby  the  said 
J.  S.  Young  Company  was  given  power  to  regulate  the  price  at  which 
the  said  Lewis  should  sell  the  same  said  licorice  paste  and  an  inter- 
est in  the  profits  made  on  his  said  business  by  Lewis,  and  wherein 
and  whereby  it  was  provided  that  the  price  for  licorice  paste,  sold 
by  the  said  Lewis  should  be  always  during  said  five  years  one-quarter 
of  a  cent  per  pound  less  than  that  sold  by  the  said  J.  S.  Young  Com- 
pany. That  a  true  copy  of  said  agreement,  marlced  '  B '  is  annexed 
hereto  and  made  part  hereof.  Thereafter,  the  said  defendants,  acting 
in  concert  with  the  said  Lewis  and  by  agreement  and  combining  to 
gether,  as  aforesaid,  and  under  the  ultimate  direction  at  first  of  said 
Continental  Tobacco  Company  and  thereafter  of  the  American  To- 
bacco Company  and  of  said  James  B.  Duke,  as  aforesaid,  from  time 
to  time  with  said  Lewis  raised  the  price  of  said  licorice  paste  to 
purchasers  and  consumers  thereof  in  said  trade  and  commence;  the 
said  prices  for  licorice  paste  being  always  as  provided  in  and  by  the 
said  agreements  and  contracts, so  fixed  and  arranged  by  said  de- 
fendants. That  the  defendant  MacAndrews  &  Forbes  Company 
charged  one-half  a  cent  per  pound  for  said  licorice  paste  more  than  the 
said  J.  S.  Young  Company,  and  that  the  said  J.  S.  Young  Company 
charged  always  for  said  licorice  paste  one-quarter  of  a  cent  a  pound 
more  than  the  said  J.  D.  Lewis.  Thereafter,  by  agreement  and  con- 
certed action  also  among  the  several  defendants  and  the  said  J.  D. 
Lewis,  the  said  MacAndrews  &  Forbes  Company  and  the  said  J.  S. 
Young  Company  with  said  J.  D.  Lewis,  and  each  of  them,  declined 
to  sell  to  prospective  purchasers  of  said  licorice  paste,  including 
plaintiff,  the  full  amount  of  the  orders  of  such  purchasers,  but  by 
such  agreement  and  concert  arbitrarily  limited  the  amount  which 
should  be  sold  to  any  such  customer  or  customers.  Thereafter  on 
or  about  June,  1904,  the  said  J.  S.  Young  Company,  still  under  the 
direction  of  defendant  MacAndrews  &  Forbes  Company,  and  under 
the  ultimate  direction  of  the  Continental  Tobacco  Company  and  said 
James  B.  Duke,  as  aforesaid,  entered  Into  an  agreement  with  the  said 
Weaver  &  Sterry  Company,  Ltd.,  whereby  It  was  agreed  that  the 
uniform  minimum  price  of  said  Weaver  &  Sterry  Company,  Ltd.,  for 
said  licorice  paste  should  be  fixed  at  9i  cents  per  pound  after  July  Isi 
of  that  year,  and  that  no  contracts  for  furnishing  an  Indefinite  quantity 
of  said  licorice  paste  to  customers  at  that  or  any  price  should  be 
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made,  and  that  such  price  agreement  should  continue  until  the  close 
of  the  year  1906. 

"  The  Continental  Tobacco  Company  and  defendants  other  than  the 
American  Tobacco  Company,  having  thus  acquired  control  of  inter- 
state trade  and  commerce  in  the  United  States  in  licorice  paste,  there- 
after from  time  to  time  during  said  period  and  together  with  defend- 
ant the  American  Tobacco  Company,  after  its  organization,  by  con- 
certed action  between  them  and  said  J.  D.  Lewis  and  Weaver  &  Sterry 
Company,  Ltd.,  raised  the  price  of  such  paste,  and  in  pursuance  of 
said  combination  and  conspiracy  and  agreement  in  restraint  of  trade, 
it  was  on  or  about  July,  1904,  and  thereafter  arranged  and  agreed  by 
the  Continental  Tobacco  Company  and  by  said  defendants  and  by  the 
said  J.  D.  Lewis  and  said  Weaver  &  Sterry  Company,  Ltd.,  and  each 
of  them,  and  said  arrangement  and  agreement  thereafter  carried  out 
by  concerted  action  by  them,  that  the  trade  in  said  licorice  paste 
should  be  apportioned  as  follows:  As  far  as  pre-existing  contracts 
would  permit,  said  MacAndrews  &  Forbes  Company  was  thereafter  to 
sell  said  licorice  paste  to  no  one  but  to  the  said  American  Tobacco 
Company  and  said  Continental  Tobacco  Company,  and  manufacturers 
controlled  by  or  affiliated  with  them,  and  in  the  event  that  any  other 
manufacturer  attempted  to  buy  from  the  said  MacAndrews  &  Forties 
Company,  said  MacAndrews  &  Forbes  Company  was  to  demand  of 
such  prospective  customers  a  price  for  such  licorice  paste  uniformly 
higher  than  that  asked  by  any  of  the  said  other  parties  to  said  combi- 
nation [707]  and  conspiracy,  and  thus  induce  such  independent 
manufacturers  to  purchase  their  supplies  or  licorice  paste  of  the  said 
J.  S.  Young  Company,  J.  D.  Lewis,  and  Weaver  &  Sterry,  Ltd.,  or 
some  of  them  under  a  uniform  form  of  contract  as  hereafter  stated. 
It  was  further  agreed  and  provided  that  defendant  J.  S.  Young  Com- 
pany and  said  J.  D.  Lewis  should  olTer  to  manufacturers  of  tobacco 
known  as  *  independent  tobacco  manufacturers,*  i.  e.,  manufacturers 
other  than  those  controlled  by  or  affiliated  with  the  American  Tobacco 
Company  and  the  said  Continental  Tobacco  Company  as  aforesaid, 
a  uniform  form  of  contract,  being  for  two  years,  whereby  the  supi^y 
demandable  by  the  manufacturer  was  fixed  at  a  minimum,  which  he 
was  obligated  by  said  contract  to  take  and  a  greater  maximum  beyond 
which  he  was  not  entitled  to  purchase  licorice  paste  at  9%  cents  per 
pound  from  the  said  J.  S.  Young  Company,  and  9^^  cents  per  pound 
from  the  said  Lewis,  and  the  price  for  said  paste  to  be  subject  to 
increase  for  the  second  year.  That  a  true  copy  of  such  proposed  con- 
tract, omitting  dates  and  names,  amounts  and  prices,  marked  *C,*  is 
annexed  hereto  and  made  part  hereof.  That  the  persons  with  whom 
said  Lewis  could  make  this  agreement  or  contract  were  fixed  and  de- 
termined upon  by  the  defendant  MacAndrews  &  Forbes  Company, 
which  instructed  both  the  said  Lewis  and  the  defendant  J.  S.  Young 
Company  to  sell  to  no  customer  whose  requirements  exceeded  20  cases 
of  said  licorice  paste  per  annum,  who  failed  to  sign  said  form  of 
contract,  and  it  was  further  agreed  among  the  said  defendants,  the 
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said  Continental  Tobacco  Company  and  the  said  Lewis  and  said  J.  S. 
Young  Company,  that  very  small  consumers,  i.  e.,  those  using  less 
than  20  cases  per  year,  might  still  obtain  licorice  paste  at  10^  cents 
per  pound  from  Lewis  or  10^  cents  per  pound  from  the  said  J.  S 
Toung  Company.  That  said  last-mentioned  agreement  between  de- 
fendants and  John  D.  Lewis  was  carried  into  effect  by  defendants  and 
John  D.  Lewis  by  apportioning  said  contracts  for  licorice  paste  as 
aforesaid,  and  by  said  MacAndrews  &  Forbes  Company  placing  pro- 
hibitive prices  upon  said  licorice  paste,  as  aforesaid,  to  all  customers 
who  were  so-called  'independent*  tobacco  manufacturers,  and  by 
said  J.  8.  Toung  Company  and  said  J.  D.  Lewis  offering  to  customers 
who  were  independent  manufacturers,  including  the  plaintiff,  said 
uniform  form  of  contract,  and  requiring  them  to  execute  said  contract 
as  a  condition  of  filling  their  orders  for  licorice  paste." 

As  I  look  at  this  complaint,  the  most  material  allegation 
is  the  one  wherein  it  is  charged  that  John  D.  Lewis  con- 
tracted and  agreed  with  the  J.  S.  Young  Company  that  he 
would  not  sell  more  than  1,000,000  pounds  of  such  licorice 
paste  during  the  year  1904,  nor  more  than  50,000  pounds  ad- 
ditional during  each  year  for  five  years  from  December  31, 
1903,  so  that  the  total  production  of  Lewis  should  not  be 
more  than  1,200,000  pounds  during  the  year  1908.  It  would 
seem  from  this  allegation  of  the  complaint  that  it  was  a  part 
of  the  agreement  and  combination  that  one  person  engaged 
in  the  manufacture  and  sale  of  licorice  paste  to  various  cus- 
tomers throughout  the  United  States  was  not  to  sell  more 
than  the  amount  specified.  If  he  lived  up  to  his  agreement 
and  did  not  sell  but  a  limited  amount,  that  limited  amount 
only  would  be  shipped  by  him,  and  the  result  would  be  that 
a  less  amount  of  licorice  paste  sold  by  Lewis  would  pass 
from  state  to  state.  It  does  not  follow,  however,  that  there 
would  be  any  restraint  upon  interstate  commerce.  There  was 
no  agreement  or  combination  that  a  sufficient  amount  of 
licorice  paste  should  not  be  manufactured  and  sold  to  fully 
supply  the  market  and  all  demands  therefor  throughout 
the  United  States.  The  allegations  of  the  complaint  are, 
however,  that,  if  Lewis  did  sell  more  than  the  amounts  speci- 
fied, then  he  was  to  pay  to  the  J.  S.  Young  Company  an 
amount  of  money  approximately  equal  to  his  profits  upon 
the  quantity  sold  by  him  in  excess  of  such  specified  amounts. 
[708]  I  do  not  find  in  this  complaint  any  direct  allegation 
of  a  conspiracy,  combination,  contract,  or  agreement  to  re- 
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strain  or  interfere  with  interstate  trade  and  commerce.  It 
seems  to  have  been  a  combination  and  conspiracy  to  monopo- 
lize the  production  of  licorice  paste  and  to  establish  and 
maintain  arbitrary  and  non-competitive  prices  for  such  arti- 
cle. The  act  of  July  2,  1890,  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies" 
(Act  July  2, 1890,  c.  647, 26  Stat.  209  [U.  S.  Comp.  St.  1901, 
p.  3200]),  provides  that: 

"  Every  contract,  combination  in  ttie  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal." 

Also: 

"  Every  person  who  shall  monopolize  or  attempt  to  monopolize,  or 
combine,  or  conspire  with  any  other  person  or  persons  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 

And: 

"Any  person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act  may  sue  therefor,"  etc. 

It  is  self-evident  that  the  contract,  combination,  or  con- 
spiracy must  be  in  its  operation  in  restraint  of  trade  or  com- 
merce among  the  several  states  or  with  foreign  nations,  or, 
if  a  monopoly  or  attempted  monopoly  or  combination  or 
conspiracy  to  monopolize,  that  it  must  be  of  some  part  of 
the  trade  or  commerce  among  the  several  states  or  with 
foreign  nations. 

In  United  States  v.  E.  C,  Knight  Company^  156  U.  S.  1, 
15  Sup.  Ct.  249,  39  L.  Ed.  325,  the  American  Sugar  Refining 
Company  by  means  of  a  combination  had  obtained  a  prac- 
tical monopoly  of  the  business  of  manufacturing  sugar,  but 
the  combination  only  related  to  the  manufacture  of  sugar, 
and  not  to  its  sale,  transportation,  and  delivery  among  the 
several  States.  Manufacture  is  no  part  of  interstate  or  in- 
ternational commerce,  even  though  the  article  manufactured 
is  designed  for  ultimate  sale  and  transportation  to  another 
state  or  transportation  to  and  sale  in  another  state.  But  the 
court  said : 

"  Ck>n tracts  to  buy,  sell,  or  exchange  goods  to  be  transported  among 
the  several  states,  the  transportation  and  its  instrumentalities,  and 
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articles  bought^  sold,  or  exchanged  for  the  purpose  of  such  transit 
among  the  states,  or  put  in  the  way  of  transit,  may  be  regulated; 
but  this  is  because  they  form  part  of  interstate  trade  or  commerce. 
The  fact  that  an  article  is  manufactured  for  export  to  another  state 
does  not  of  itself  make  it  an  article  of  interstate  commerce,  and  the 
intent  of  the  manufacturer  does  not  determine  the  time  when  the 
article  or  product  passes  from  the  control  of  the  state  and  belongs 
to  commerce." 

Assume  that  the  companies  and  individuals  mentioned  in 
the  complaint  here  were  engaged  in  the  manufacture  and 
production  of  licorice  paste,  that  they  were  each  engaged  in 
selling  and  transporting  their  product  to  other  states  and 
to  each  of  the  other  states,  that  one  or  more  of  them  de- 
sired to  monopolize  the  manufacture  of  such  paste  and  to 
increase  the  price  thereof  and  the  cost  thereof  to  the  con- 
sumer, and  that  [709]  an  agreement  was  made  by  all 
whereby  this  privilege  and  power  was  conferred  upon  one  or 
two  of  the  companies.  What  has  all  this  to  do  with  inter- 
state commerce?  How  does  such  an  agreement  or  combina- 
tion or  monopoly  have  to  do  with  interstate  commerce  or 
affect  it?    In  the  Knight  case,  supra,  the  court  said: 

**  Doubtless  the  power  to  control  the  manufacture  of  a  given  thing 
involves  in  a  certain  sense  the  control  of  its  disposition,  but  this  is  a 
secondary  and  not  the  primary  sense,  and  although  the  exercise  of 
that  power  may  result  in  bringing  the  operation  of  commerce  into 
play,  it  does  not  control  it,  and  affects  it  only  incidentally  and  indi- 
rectly." 

In  Addyston  Pipe  <&  Steel  Oo.  v.  United  States^  175  U.  S. 
211,  at  pages  240,  241,  242,  20  Sup.  Ct.  96,  at  page  107,  44  L. 
Ed.  136,  the  court,  in  commenting  on  the  Knight  case  and 
in  deciding  the  case  then  before  it,  said : 

"  The  direct  purpose  of  the  combination  in  the  Knight  case  was  the 
control  of  the  manufacture  of  sugar.  There  was  no  combination  or 
agreement,  in  terms,  regarding  the  future  disposition  of  the  manu- 
factured article — nothing  loolcing  to  a  transiiction  in  the  nature  of 
interstate  commerce.  The  probable  intention  on  the  part  of  the 
manufacturer  of  the  sugar  to  thereafter  dispose  of  it  by  sending  it  to 
some  market  in  another  state  was  held  to  be  immaterial  and  not  to 
alter  the  character  of  the  combination.  The  various  cases  which  had 
been  decided  in  this  court  relating  to  the  subject  of  interstate  com- 
merce, and  to  the  difference  between  that  and  the  manufacture  of 
commodities,  and  also  the  police  power  of  the  states  as  affected  by 
the  commerce  clause  of  the  Constitution,  were  adverted  to,  and  the 
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case  was  decided  upon  the  principle  tliat  a  combination  simply  to 
control  manufacture  was  not  a  violation  of  the  act  of  CJongress,  be- 
cause  such  a  contract  or  combination  did  not  directly  control  or  affect 
interstate  commerce,  but  that  contracts  for  the  sale  and  transportation 
to  other  states  of  specific  articles  were  proper  subjects  for  regulation 
because  they  did  form  part  of  such  commerce.  We  think  the  case 
now  before  us  involves  contracts  of  the  nature  last  above  mentioned, 
not  incidentally  or  collaterally,  but  as  a  direct  and  Immediate  result 
of  the  combination  engaged  in  by  the  defendants.  While  no  particu- 
lar contract  regarding  the  furnishing  of  pipe  and  the  price  for  which 
it  should  be  furnished  was  in  the  contemplation  of  the  parties  to  the 
combination  at  the  time  of  its  formation,  yet  it  was  their  intention, 
as  it  was  the  purpose  of  the  combination,  to  directly  and  by  means 
of  such  combination  increase  the  price  for  which  all  contracts  for  the 
delivery  of  pipe  within  the  territory  above  described  should  be  made, 
and  the  latter  result  was  to  be  achieved  by  abolishing  all  competi- 
tion between  the  parties  to  the  combination.  The  direct  and  imme- 
diate result  of  the  combination  was  therefore  necessarily  a  lestraint 
upon  Interstate  commerce  in  respect  of  articles  manufactured  by  any 
of  the  parties  to  it  to  be  transported  beyond  the  state  in  which  they 
were  made.  The  defendants  by  reason  of  this  combination  and  agree- 
ment could  only  send  their  goods  out  of  the  state  in  which  they  were 
manufactured  for  sale  and  delivery  in  another  state,  upon  the  terms 
and  pursuant  to  the  provisions  of  such  combination.  As  pertinently 
asked  by  the  court  below,  was  not  this  a  direct  restraint  upon  inter- 
state commerce  In  thoso  goods? 

"  If  dealers  in  any  commodity  agreed  among  themselves  that  any 
particular  territory  bounded  by  state  lines  should  be  furnished  with 
such  commodity  by  certain  members  only  of  the  combination,  and 
the  others  would  abstain  from  business  In  that  territory,  would  not 
such  agreement  be  regarded  as  one  In  restraint  of  interstate  trade? 
If  the  price  of  the  commodity  were  thereby  enhanced  (as  It  naturally 
would  be),  the  character  of  the  agreement  would  be  still  more  clearly 
one  in  restraint  of  trade.  Is  there  any  substantial  difference  where, 
by  agreement  among  themselves,  the  parties  choose  one  of  their 
number  to  make  a  bid  for  the  supply  of  the  pipe  for  delivery  In 
another  state,  and  agree  that  all  the  other  bids  shall  be  for  a  larger 
sum,  thus  practically  restricting  all  but  the  member  agreed  upon 
from  any  attempt  to  supply  the  de[710]mand  for  the  pipe  or  to 
enter  into  competition  for  the  business?  Does  not  an  agreement  or 
combination  of  that  kind  restrain  interstate  trade,  and  when  Con- 
gress has  acted  by  the  passage  of  a  statute  like  the  one  under  con- 
sideration, does  not  such  a  contract  clearly  violate  that  statute?  As 
has  frequently  been  said.  Interstate  commerce  consists  of  intercourfie 
and  traffic  between  the  citizens  or  inhabitants  of  different  states,  and 
Includes  not  only  the  transportation  of  persons  and  property  and  ttie 
navigation  of  pnblie  waters  for  that  porpose,  but  also  the  pnrekase. 
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sale^  and  exchange  of  commodities.  Gloucester  Ferry  Co,  y.  Pennsyl- 
vania, 114  U.  S.  196-20,  5  Sup.  Ct.  826,  20  L.  Ed.  158;  Kidd  v.  Pear- 
son. 128  U.  S.  1,  20,  9  Sup.  Ct.  6,  32  L.  Ed.  346.  If  therefore  an 
agreement  or  combination  directly  restrains  not  alone  the  manufac- 
ture, but  the  purchase,  sale,  or  exchange  of  the  manufactured  com- 
modity among  the  several  states,  it  is  brought  within  the  provisions 
of  the  statute.  The  power  to  regulate  such  commerce — that  is,  the 
power  to  prescribe  the  rules  by  which  it  shall  be  governed — is  vested 
in  Congress,  and,  when  Congress  has  enacted  a  statute  such  as  the 
one  in  question,  any  agreement  or  combination  which  directly  oper- 
ates, not  alone  upon  the  manufacture,  but  upon  the  sale,  transpor- 
tation, and  delivery  of  an  article  of  interstate  commerce,  by  preventing 
or  restricting  Its  sale,  etc.,  thereby  regulates  interstate  commerce  to 
that  extent  and  to  the  same  extent  trenches  upon  the  power  of  the 
National  Legislature  and  violates  the  statute.  We  thinlc  it  plain  that 
this  contract  or  combination  effects  that  result." 

I  think  this  brings  us  to  a  consideration  of  the  question 
whether  the  contracts,  combination,  and  agreement  set  forth 
in  this  complaint  relate  to  or  have  anything  to  do  with  the 
the  sale  and  transportation  to  other  states  of  licorice  paste, 
or  the  transportation  to  and  sale  in  other  states  of  such 
article.  If  so,  did  it  act  or  operate,  when  carried  out  in 
whole  or  in  part,  to  restrain  or  interfere  with  interstate  com- 
mercei  If  so,  the  agreement  or  combination  was  illegal 
within  the  terms  of  the  act  referred  to. 

An  analysis  of  the  agreement  or  combination  shows  as  fol- 
lows: (1)  It  was  agreed  by  the  defendants  that  there  should 
be  no  competition  in  price  for  said  licorice  paste.  (2)  The 
defendants  agreed  from  time  to  time  upon  and  maintained 
arbitrary  and  non-competitive  prices  for  such  paste.  (3) 
They  actually  sold  at  such  prices.  (4)  They  agreed  with 
and  induced  certain  competitors  in  the  business  of  making 
and  selling  such  paste  to  establish  and  maintain  arbitrary 
and  noncompetitive  prices.  (5)  Such  prices  were  in  excess 
of  the  normal  prices  that  would  have  prevailed  and  in  excess 
of  reasonable  and  normal  prices.  (6)  A  division  and  appor- 
tionment of  such  interstate  trade  and  commerce  in  licorice 
paste  and  of  the  customers  of  said  MacAndrews  &  Forbes 
Company  and  said  J.  S.  Young  Company  were  made  by 
them,  by  the  terms  of  which  division  and  apportionment  the 
customers  with  whom  each  of  said  defendant  corporations 
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the  MacAndrews  &  Forbes  Company  and  the  J.  S.  Young 
Company  should  deal  and  to  whom  the  said  two  corpora- 
tions should  sell  such  licorice  paste  at  such  prices,  and  the 
amount  of  profits  which  the  Young  Company  should  be 
allowed  from  the  total  business  carried  on  by  the  MacAn- 
drews &  Young  companies  was  arbitrarily  fixed  by  the  Con- 
tinental Company  and  the  defendants.  (7)  The  defendants 
so  managed  and  agreed  that  John  D.  Lewis  contracted  with 
the  Young  Company  that  he  would  only  sell  1,000,000  pounds 
during  the  year  1904,  nor  more  than  50,000  pounds  addi- 
tional during  each  year  for  five  years  from  December  31, 
1903,  and  so  that  his  total  salas  should  not  be  more  than 
1,200,000  pounds  [711]  during  the  year  1908,  but  that  if  he 
sold  more  than  the  amounts  specified  then  he  was  to  pay  the 
Young  Company  certain  sums  of  money.  There  is  no  alle- 
gation of  any  agreement  to  cut  down  the  production  of  lico- 
rice paste  or  the  aggregate  sales  by  all  together  or  to  interfere 
with  or  restrict  shipments  to  any  point.  Sales  by  certain 
parties  were  confined  to  certain  customers  in  certain  localities 
of  course. 

It  is  not  difficult  for  me  to  see  how  all  this,  if  done,  would 
interfere  with  or  restrain,  and  to  an  extent  at  least  regulate, 
interstate  commerce.  All  customers  were  to  be  supplied,  all 
orders  filled,  all  shipments  called  for  made,  we  will  assume; 
but  this  contract  or  these  contracts,  these  agreements,  this 
combination  was  to  increase  prices  beyond  what  was  reason- 
able, and  it  related,  not  to  this  merely,  but  to  sales  and  neces- 
sarily to  the  transportation  of  the  merchandise.  It  deter- 
mined, to  an  extent  at  least,  the  points  from  which  shipments 
were  to  be  made  and  the  amounts  of  such  shipments  as  were 
actually  made,  and  so  affected  rates,  etc. 

Says  Mr.  Justice  Peckham,  in  the  Addyston  Pipe  case^ 
supra,  referring  to  the  Knight  case: 

"And  the  case  was  decided  upon  the  principle  that  a  combination 
simply  to  control  manufacture  was  not  a  violation  of  the  act  of 
Congress,  because  such  a  contract  or  combination  did  not  directly  con- 
trol or  affect  Interstate  commerce,  but  that  contracts  for  the  sale  and 
transportation  to  other  states  of  specific  articles  were  proper  sub- 
jects for  regulation  because  they  did  form  part  of  such  commerce." 
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He  then  stated  that  the  case  then  before  the  court  involved 
contracts  of  the  nature  last  above  mentioned,  and  said : 

"  While  no  particular  contract  regarding  the  furnishing  of  pipe  and 
the  price  for  which  It  should  be  furnished  was  In  the  contemplation 
of  the  parties  to  the  combination  at  the  time  of  Its  formation,  yet  It 
was  their  Intention,  as  it  was  the  purpose  of  the  combination,  to  di- 
rectly and  by  means  of  such  combination  increase  the  price  for  which 
all  contracts  for  the  delivery  of  pipe  within  the  territory  above  de- 
scribed should  be  made,  and  the  latter  result  was  to  be  achieved  by 
abolishing  all  competition  between  the  parties  to  the  combination. 
The  direct  and  Immediate  result  of  the  combination  was  therefore  nec- 
essarily a  restraint  upon  interstate  commerce  in  respect  of  articles 
manufactured  by  any  of  the  parties  to  It  to  be  transported  beyond  the 
state  in  which  they  were  made.  The  defendants  by  reason  of  tills 
combination  and  agreement  could  only  send  their  goods  out  of  the 
state  in  which  they  were  manufactured  for  sale  and  delivery  In  an- 
other state,  upon  the  terms  and  pursuant  to  the  provisions  of  such 
combination.  As  pertinently  asked  by  the  court  below,  was  not  this 
a  direct  restraint  upon  Interstate  commerce  in  those  goods?" 

It  seems  to  me  that  the  allegations  of  this  complaint,  dis- 
carding conclusions,  state  facts  which,  if  true,  show  an  illegal 
combination  in  restraint  of  interstate  commerce  within  the 
Addyston  Pipe  case^  supra.  That  case  is  not  on  all  fours 
with  this,  but  the  principles  enunciated  seem  to  cover  this 
case.  It  is  clear  that  the  combination  alleged  went  beyond 
mere  manufacture  and  the  fixing  of  arbitrary  and  exorbitant 
prices  for  the  article  so  manufactured.  As  alleged,  it  related 
to  sales  of  the  product  in  different  states  and  necessarily  to 
the  delivery  thereof. 

As  to  damages,  it  seems  to  me  very  clear  that  the  allega- 
tions are  ample.  Assuming  that  the  combination  was  ille- 
gal and  in  violation  of  the  act  referred  to,  the  complaint  says 
the  defendants  fixed  arbitrary  [712]  and  excessive  and  un- 
reasonable prices,  and  that  they  raised  the  price  from  7  to 
IOV2  cents  per  pound,  and  that  by  reason  of  such  combina- 
tion, etc.,  the  plaintiff  was  compelled  to  pay,  and  did  pay, 
the  excessive  and  unreasonable  price  for  licorice  paste.  If 
the  defendants  by  an  illegal  agreement  and  combination,  in 
violation  of  the  act,  arbitrarily  increased  the  price  of  this 
commodity  to  the  consumers,  the  plaintiff  amongst  others, 
and  made  the  price  excessive  and  unreasonable  and  much 
greater  than  it  would  have  been  but  for  such  combination, 
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and  the  plaintiflf  was  compelled  to  pay  that  unreasonable 
and  excessive  price  and  more  than  its  actual  value  because  of 
the  illegal  agreement  or  combination,  and  did  pay  it,  he  was 
clearly  injured  in  his  property  thereby.  Chattanooga  Fouiv- 
dry  V.  City  of  Atlanta,  203  U.  S.  39Q,  396,  27  Sup.  Ct.  65,  66, 
51  L,  Ed.  241,  where  it  is  said : 

**  The  facts  gave  rise  to  a  cause  of  action  under  the  act  of  Congress. 
The  city  was  a  person  within  the  meaning  of  section  7  by  the  express 
provision  of  section  8.  It  was  injured  In  its  property,  at  least,  if  not 
In  its  business  of  furnishing  water,  by  being  led  to  pay  more  than  the 
worth  of  the  pipe.  A  person  whose  property  is  diminished  by  a  pay- 
ment of  money  wrongfully  induced  is  injured  in  his  property.  The 
transaction  which  did  the  wrong  was  a  transaction  between  parties 
In  different  states,  if  that  be  material.  The  fact  that  the  defendants 
and  others  had  combined  with  the  seller  led  to  the  excessive  charge 
which  the  seller  made  in  the  interest  of  the  trust  by  arrangement 
with  its  members,  and  which  the  buyer  was  induced  to  pay  by  the 
semblance  of  competition,  also  arranged  by  the  members  of  the 
trust." 

I  am  of  the  opinion  that  the  complaint  states  a  cause  of 
action,  and  that  the  demurrers  should  be  overruled,  with 
costs.  On  payment  of  costs  within  30  days,  the  defendants 
may  answer. 


WEISERT  BROS.  TOBACCO  CO.  v,  AMERICAN  TO- 
BACCO  CO.  ET  AL. 

LARUS  &  BRO.  CO.  v.  SAME. 

(Circuit  Court,  S.  D.  New  York.    July  10,  1908.) 
[163  Fed.  Rep.,  712.] 

Harlan  F.  Stone,  for  plaintiff. 

A,  H,  Burroughs,  for  defendants  American  Tobacco  Comimny  and 
MacAndrews  &  Forbes  Company. 

Nicoll,  Anable,  Lindsay  and  Fuller  (De  Lancey  Nicoll,  of  counsel), 
for  defendants  James  B.  Dulve  and  Karl  Jungbluth. 

Kay,  District  Judge. 

In  United  States  Tobacco  Company  v.  American  Tobacco  Company 
ct  aL,  163  Fed.  701,  I  have  stated  some  of  the  reasons  which  lead  me 
to  the  conclusion  that  a  cause  of  action  is  stated  in  that  case.  A 
reading  of  the  complaints  in  the  above  cases  leads  me  to  the  same  con- 
clusion therein. 

Demurrers  overruled,  with  costs.  On  payment  thereof  in  80  days, 
defendants  may  answer. 
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[700J    UNITED  STATES  v.  AMERICAN  TOBACCO 
CO.  ET  AL.« 

(Circuit  Court,  S.  D.  New  York.    November  7,  1908.) 
[164  Fed..  Rep..  700.] 

Monopolies  (5  12) — **  Combinations  in  Restraint  of  Intbbstatb 
Commerce.** — Every  combination  whicb  restrains  free  competition 
in  Interstate  trade  is  a  combination  in  restraint  of  interstate  com- 
merce, in  violation  of  Sherman  Act  July  2,  1890,  c  647,  8  1,  26  Stat 
209  (U.  S.  Comp.  St.  1901,  p.  3200 ).» 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  10;  Dec. 
Dig.  §  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1275- 
1276;  vol.  8,  p.  7606.] 
Monopolies  (§  20) — **  Combination  in  Restraint  of  Intebstatb 
Commerce  *' — Consolidation  of  Competing  Corporations. — The  con- 
solidation Into  one  corporation  of  a  large  number  of  corporations 
engaged  in  the  different  branches  of  the  tobacco  industry,  many  of 
which  were  previously  active  competitors  in  interstate  and  foreign 
commerce,  with  the  result  of  eliminating  such  competition  and  of 
giving  the  consolidated  company  control  of  at  least  75  per  cent  of 
the  entire  manufactured  tobacco  business  of  the  United  States, 
Inclnding  the  interstate  trade  therein,  constitutes  a  *'  combination  in 
restraint  of  interstate  commerce,"  in  violation  of  Sherman  Act  July 
2,  1890,  c.  647,  I  1,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  20.] 
Commerce  (I  40) — "Interstate  Commerce'* — What  Constitutes. — 
A  corporation  engaged  in  the  mannfactnre  and  sale  of  tobacco  in 
its  various  forms,  which  purchases  its  raw  materials  and  supplies 
in  different  states  and  in  foreign  countries,  and  ships  them  by 
means  of  common  carriers  into  other  states  for  manufacture,  and 
its  products  from  one  state  into  another  between  its  different  fac- 
tories and  agencies,  and  sells  the  same  by  means  of  agencies  and 
salesmen  throughout  the  United  States  and  in  the  markets  of  the 
world,  is  engaged  in  "interstate  commerce,"  and  it  is  immaterial 
that  it  distributes  its  products  by  means  of  common  carriers  or  that 
the  title  technically  passes  on  delivery  to  such  carriers. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  U  29,  80; 
Dec.  Dig.  I  40. 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  8724- 
8781.] 

•  For  Important  portions  of  decree,  see  po$t,  p.  468 ;  for  opinion  of 
Supreme  Court  (221  U.  S.  106),  See  vol.  4,  p.  168;  for  important  pro- 
viBions  of  final  decree  ordering  dissolution  of  combination,  see  vol. 
4,  p.  246. 

>  Syllabus  copyrighted,  1908,  by  West  Publishing  Co. 
10870*— S.  Doc.  Ill,  62-1,  vol  3 ^28 
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Monopolies  (§  17) — Combinations  in  Restraint  of  Interstate  Com- 
merce— Subsidiary  Corporation — "  Unlawful  Monopoly." — ^A  cor- 
poration engaged  In  selling  tobacco  products  at  retail  is  not  rendered 
unlawful  by  the  fact  that  a  majority  of  its  stock  Is  owned  by  an- 
other corporation,  which  is  itself  an  unlawful  combination  in  re- 
straint of  interstate  commerce,  and  which  sells  to  the  retailing 
corporation  the  [701]  larger  part  of  its  goods,  where  the  latter  con- 
ducts its  business  independently  in  a  lawful  manner,  and  sells  also 
goods  of  other  manufacturers.  Nor  does  it  constitute  an  "  unlawful 
monopoly,"  in  violation  of  Sherman  Act  July  2,  1890,  c.  647,  §  2,  26 
Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200),  because  it  operates  in  the 
several  states  400  retail  stores  out  of  600,000  places  where  tobacco 
is  sold. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.   S   17.] 
Ward,  Circuit  Judge,  dissenting. 
In  equity. 
e/.  (7.  McReynolds  and  Edwin  P.   Grosvenor^  Sp.  Asst. 

Attys.  Gen.,  for  complainant. 

William  J.  Wallace^  W,  W,  Fuller^  Delancey  Nicoll^  and 
Junius  Parker^  for  American  Tobacco  Co.  and  constituent 
companies. 

WUliam  B,  Hovnblower^  TF.  IF.  Miller^  Morgan  M.  Mann^ 
and  John  Pickrell^  for  Imperial  Tobacco  Co. 

Charles  R,  Carruth^  for  R.  P.  Richardson,  Jr.,  &  Co.,  Inc. 

Stroock  and  Stroock  (S.  M.  Stroock^  of  counsel),  for 
United  Cigar  Stores  Co. 

Before  Lacombe,  Coxe,  Ward,  and  Notes,  Circuit  Judges. 

Lacombe,  Circuit  Judge. 

Act  July  2, 1890,  c  647,  26  Stat.  209  (U.  S.  Comp.  St.  1901, 
p.  3200),  in  its  first  section,  declares  to  be  illegal  "every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations."  That  declaration, 
ambiguous  when  enacted,  is,  as  the  writer  conceives,  no  longer 
open  to  construction  in  the  inferior  federal  courts.  Disre- 
garding various  dicta  and  following  the  several  propositions 
which  have  been  approved  by  successive  majorities  of  the 
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Supreme  Court,  this  language  is  to  be  construed  as  prohibit- 
ing any  contract  or  combination  whose  direct  effect  is  to 
prevent  the  free  play  of  competition,  and  thus  tend  to  de- 
prive the  country  of  the  services  of  any  number  of  inde- 
pendent dealers  however  small.  As  thus  construed  the  stat- 
ute is  revolutionary.  By  this  it  is  not  intended  to  imply 
that  the  construction  is  incorrect.  When  we  remember  the 
circumstances  under  which  the  act  was  passed,  the  popular 
prejudice  against  large  aggregations  of  capital,  and  the  loud 
outcry  against  combinations  which  might  in  one  way  or  an- 
other interfere  to  suppress  or  check  the  full,  free,  and  wholly 
unrestrained  competition  which  was  assumed,  rightly  or 
wrongly,  to  be  the  very  "  life  of  trade,"  it  would  not  be  sur- 
prising to  find  that  Congress  had  responded  to  what  seemed 
to  be  the  wishes  of  a  large  part,  if  not  the  majority,  of  the 
conmiunity,  and  that  it  intended  to  secure  such  competition 
against  the  operation  of  natural  laws.  The  act  may  be 
termed  revolutionary,  because,  before  its  passage,  the  courts 
had  recognized  a  "restraint  of  trade"  which  was  held  not 
to  be  imfair,  but  permissible,  although  it  operated  in  some 
measure  to  restrict  competition.  By  insensible  degrees,  un- 
der the  operation  of  many  causes,  business,  manufacturing 
and  trading  alike,  has  more  and  more  developed  a  tendency 
toward  larger  and  larger  aggregations  of  capital  and  more 
extensive  com[702]binations  of  individual  enterprise.  It 
is  contended  that,  under  existing  conditions,  in  that  way  only 
can  production  be  increased  and  cheapened,  new  markets 
opened  and  developed,  stability  in  reasonable  prices  secured, 
and  industrial  progress  assured.  But  every  aggregation  of 
individuals  or  corporations,  formerly  independent,  imme- 
diately upon  its  formation  terminates  an  existing  competi- 
tion, whether  or  not  some  other  competition  may  subse- 
quently arise.  The  act  as  above  construed  prohibits  every 
contract  or  combination  in  restraint  of  competition.  Size  is 
not  made  the  test:  Two  individuals  who  have  been  driving 
rival  express  wagons  between  villages  in  two  contiguous 
states,  who  enter  into  a  combination  to  join  forces  and  oper- 
ate a  single  line,  restrain  an  existing  competition;  and  it 
would  seem  to  make  little  difference  whether  they  make  such 
combination  more  effective  by  forming  a  partnership  or  not. 
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Accepting  this  construction  of  the  statute,  as  it  would  seem 
this  court  must  accept  it,  there  can  be  little  doubt  that  it  has 
been  violated  in  this  case.  The  formation  of  the  original 
American  Tobacco  Company,  which  antedated  the  Sherman 
Act,  may  be  disregarded.  But  the  present  American  Tobacco 
Company  was  formed  by  subsequent  merger  of  the  original 
company  with  the  Continental  Tobacco  Company  and  the 
Consolidated  Tobacco  Company,  and  when  that  merger  be- 
came complete  two  of  its  existing  competitors  in  the  tobacco 
business  were  eliminated. 

What  benefits  may  have  come  from  this  combination,  or 
from  the  others  complained  of,  it  is  not  material  to  inquire, 
nor  need  subsequent  business  methods  be  considered,  nor  the 
effects  on  production  or  prices.  The  record  in  this  case  does 
not  indicate  that  there  has  been  any  increase  in  the  price  of 
tobacco  products  to  the  consumer.  There  is  an  absence  of 
persuasive  evidence  that  by  unfair  competition  or  improper 
practices  independent  dealers  have  been  dragooned  into  giv- 
ing up  their  individual  enterprises  and  selling  out  to  the 
principal  defendant.  In  this  connection  interesting  testi- 
mony is  given  by  one  of  the  government's  witnesses.  The 
deponent  was  for  many  years  an  independent  dealer  and 
secretary  of  the  Independent  Tobacco  Manufacturers'  Asso- 
ciation.   He  testified : 

"  My  business  was  conducted  by  me  alone.  I  had  no  partner,  no 
corporation.  It  had  got  to  be  a  large  business,  and  if  anything  hap- 
pened to  me  there  was  no  one  there  to  continue  it  The  value  of  the 
business  was  In  a  brand,  and  I  became  fearsome  what  would  happen 
to  It  If  I  would  be  disabled  in  any  way.  It  would  not  be  much  value 
to  my  estate  unless  some  one  hud  a  knowledge  of  the  business  and 
Ijnew  how  to  manage  It,  and  then  I  believed  there  was  a  maximum 
business  beyond  which  you  cannot  conduct  It  profitably  personaUy. 
It  will  get  so  big  that  it  requires  an  organization.  And  then,  too, 
I  was  only  identified  as  a  scrap  tobacco  manufacturer;  ^nd,  going 
by  precedent,  the  consuming  public  of  tobacco  changes  every  10. 
12,  or  15  years,  and  I  have  figured  that  might  happen  again,  and  It 
wouldn't  use  scrap  tobacco,  and  might  use  something  else,  and  then 
I  would  not  have  much  business,  I  thought;  whereas  the  American 
Tobacco  Company  had  been  in  conference  with  me,  I  knew  the  officers, 
and  I  made  up  my  mind,  when  a  proper  proposition  was  made  to  me, 
such  as  was  satisfactory  to  me,  I  would  be  very  anxious  to  affiliate 
myself  with  a  good,  big  tobacco  organization,  large  enough  and  atnmg 
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enough  to  take  care  of  all  conditions  that  might  come  np.  I  was 
not  induced  to  sell  out  by  a  decrease  of  profits  or  by  any  unfair  com- 
r»etitlon.    I  never  had  any  fear  they  could  drive  me  out  of  business." 

[703]  During  the  existence  of  the  American  Tobacco  Com- 
pany new  enterprises  have  been  started,  some  with  small 
capital,  in  competition  with  it,  and  have  thriven.  The  price 
of  leaf  tobacco — the  raw  material — except  for  one  brief 
period  of  abnormal  conditions,  has  steadily  increased,  until 
it  has  nearly  doubled,  while  at  the  same  time  150,000  addi- 
tional acres  have  been  devoted  to  tobacco  crops  and  the 
consumption  of  the  leaf  has  greatly  increased.  Through  the 
enterprise  of  defendant  and  at  large  expense  new  markets 
for  American  tobacco  have  been  opened  or  developed  in 
India,  China,  and  elsewhere.  But  all  this  is  immaterial. 
Each  one  of  these  purchases  of  existing  concerns,  complained 
of  in  the  petition,  was  a  contract  and  combination  in  restraint 
of  a  competition  existing  when  it  was  entered  into,  and  that 
is  sufficient  to  bring  it  within  the  ban  of  this  drastic  statute. 

A  large  part  of  the  record  is  taken  up  with  testimony  as 
to  concealment  of  the  relations  existing  between  some  of  the 
defendants.  It  is  difficult  to  see  what  bearing  this  has  on 
the  questions  in  controversy.  If  an  agreement  by  a  corpora- 
tion to  acquire  a  majority  of  the  stock  in  a  competing  corpo- 
ration is  obnoxious  to  the  statute,  its  vice  is  certainly  not 
eradicated  by  the  promptest  publicity.  If,  on  the  other  hand, 
such  an  agreement  is  innocent,  it  does  not  become  guilty 
merely  because  the  parties  to  it  keep  their  own  counsel  about 
their  mutual  transactions. 

It  is  contended  that  the  case  at  bar  is  not  within  the  stat- 
ute, since  the  various  combinations  complained  of  deal  pri- 
marily with  manufacture;  and  United  States  v.  Knight^  156 
U.  S.  1, 15  Sup.  Ct  249,  39  L.  Ed.  325,  is  cited  in  support  of 
that  proposition.  It  seems  to  the  writer,  however,  that  sub- 
sequent decisions  of  the  Supreme  Court  have  modified  the 
opinion  in  that  case,  and  that  the  one  at  bar  is  as  much 
within  the  statute  as  was  the  combination  condemned  in 
Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed. 
488.  Relief  under  the  statute  should  be  granted  against  the 
several  domestic  corporations  defendant 
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The  Imperial  Tobacco  Company  of  Great  Britain  and  Ire- 
land, Limited,  is  one  of  the  defendants.  It  is  a  British  cor- 
poration and  entered  into  a  contract  with  the  American  To- 
bacco Company  in  the  city  of  London,  where  such  contract 
was  a  legal  and  proper  one.  It  is  apparently  the  contention 
of  petitioner  that  subsequent  acts  of  the  Imperial  Tobacco 
Company  in  this  country  practically  amount  to  the  entering 
into  a  combination  or  contract  of  the  sort  specified  in  the 
statute.  So  far  as  appears  the  only  transactions  of  that  com- 
pany here  are  these:  It  buys  leaf  tobacco  of  the  American 
grower  in  very  large  quantities  by  its  own  independent  force 
of  purchasing  employes.  It  does  not  sell  its  manufactured 
products  here — indeed,  such  products,  having  to  pay  both 
tariff  duties  and  revenue  tax,  could  not  be  sold  here  except 
at  a  loss,  save  in  the  case  of  a  few  fancy  high-priced  brands. 
It  may  be  an  enlightened  public  policy  to  prohibit  an  ali^i 
corporation  from  buying  its  raw  material  in  this  country 
unless  it  sends  its  products  here  to  compete  with  American 
manufacturers;  but,  if  it  be,  this  act  seems  not  to  have  gone 
to  that  extent.  The  petition  should  be  dismissed  as  to  the 
Imperial  Tobacco  Company.  A  like  disposition  should  be 
made  as  to  the  British-American  Company. 

[704]  As  to  relief:  In  the  main  brief  it  is  prayed  that 
the  domestic  defendants  the  American  Tobacco  Company, 
American  Snuff  Company,  and  others  enumerated,  should  be 
restrained  from  carrying  on  interstate  or  foreign  commerce 
until  conditions  existing  before  illegal  contracts  or  combi- 
nations were  entered  into  are  restored.  Such  relief  is  cer- 
tainly drastic  enough  and  should  be  efficient.  In  the  peti- 
tion it  is  prayed  that  receivers  be  appointed  for  the  various 
companies,  who  apparently  are  to  conduct  a  tobacco  business 
and  create  some  sort  of  artificial  competition  to  take  the 
place  of  the  natural  competition  which,  it  is  alleged,  was  de- 
stroyed by  the  combinations.  Such  a  scheme  seems  imprac- 
ticable and  is  wholly  unnecessary. 

I  concur  with  Judge  Coxe  in  his  reasoning  and  conclu- 
sions touching  the  United  Cigar  Stores  Company  and  the 
R.  P.  Richardson,  Jr.,  Company,  and  agree  that  issuance 
of  injunction  should  be  suspended  until  after  decision  on 
appeal. 
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As  we  are  unanimous  in  thinking  that  the  testimony  shows 
no  case  for  a  receiver  and  that  the  bill  should  be  dismissed 
as  to  the  defendants,  the  Imperial  Tobacco  Company  and 
the  British  American  Company,  nothing  need  be  added  to 
what  Judge  Lacombe  has  written  in  arriving  at  these  con- 
clusions. I  concur  with  him  in  the  result  reached  as  to  the 
other  defendants  except  in  some  minor  particulars  which 
will  be  noted  hereafter. 

The  "Tobacco  Trust,"  so  called,  consists  of  over  60  cor- 
porations, which,  since  January,  1890,  have  been  united  into 
a  gigantic  combination  which  controls  a  greatly  prepon- 
derating proportion  of  the  tobacco  business  in  the  United 
States  in  each  and  all  its  branches;  in  some  branches  the 
volume  being  as  high  as  95  per  cent.  Prior  to  their  absorp- 
tion many  of  these  corporations  had  been  active  competitors 
in  interstate  and  foreign  commerce.  They  competed  in  pur- 
chasing raw  materials,  in  manufacturing,  in  jobbing  and  in 
selling  to  the  consumer.  To-day  those  plants  which  have 
not  been  closed,  are,  with  one  or  two  exceptions,  under  the 
absolute  domination  of  the  supreme  central  authority. 
Everything  directly  or  indirectly  connected  with  the  manu- 
facture and  sale  of  tobacco  products,  including  the  ingred- 
ients, the  packages,  the  bags  and  boxes,  are  largely  controlled 
by  it.  Should  a  party  with  moderate  capital  desire  to  enter 
the  field  it  would  be  difficult  to  do  so  against  the  opposition 
of  this  combination.  That  many  of  the  associated  corpora- 
tions were  not  coerced  into  joining  the  combination  but 
entered  of  their  own  volition  is  quite  true,  but  in  many  other 
instances  it  is  evident  that  if  not  actually  compelled  to  join, 
they  preferred  to  do  so  rather  than  face  an  unequal  trade 
war  in  which  the  odds  were  all  against  them  and  in  which 
success  could  only  be  achieved  by  a  ruinous  expenditure  of 
time  and  money. 

The  power  to  destroy  a  too  formidable  rival,  assuming 
that  the  allied  companies  see  fit  to  exercise  it,  can  hardly  be 
denied.  We  are  not  dealing  with  these  companies  as  they 
existed  prior  to  1890  but  with  the  consolidated  unit  control- 
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ling  a  preponderating  proportion  of  the  tobacco  business  in 
its  most  minute  details.  Prior  to  that  date  the  manufactur- 
ing companies,  the  purchasers,  the  distributors  and  [706] 
the  selling  companies  were  each  and  all  operating  independ- 
ently and  tobacco  products  were  being  transported  back  and 
forth  to  every  state  of  the  Union  and  to  foreign  countries. 
Since  1890  this  vast  interstate  and  foreign  trade  which  was 
formerly  carried  on  by  this  large  number  of  competing  com- 
panies and  individuals  is  now  carried  on  by  one  combina- 
tion. The  free  interchange  of  conmierce  has  been  interfered 
with,  hampered,  diverted  and,  in  some  instances,  destroyed. 
Though  it  may  be  greater  in  volume  it  does  not  flow  through 
the  old  channels,  it  is  not  free  and  unrestrained.  It  may 
be  true  that  there  are  individual  members  of  this  combi- 
nation not  engaged  in  interstate  conmierce — manufacturing 
companies  merely  and  therefore  not  engaged  in  commerce 
within  the  rule  enunciated  in  United  States  v.  E.  C,  Knight 
Co.,  156  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325.  But  here 
the  complaint  is  made  not  against  the  individual  conspirators 
separately  but  against  the  combination  as  a  whole.  Has  it 
monopolized  or  restrained  any  part  of  interstate  or  foreign 
conmierce?  If  so,  it  would  seem  that  it  is  liable  under  the 
act  To  illustrate,  A  is  a  manufacturer  of  tobacco  in  New 
York,  B  is  a  buyer  of  raw  material  in  Kentucky,  C  is  a 
jobber  in  Pennsylvania  and  D  is  a  retailer  in  Boston.  B 
sends  the  leaf  tobacco  from  Louisville  to  New  York,  A  manu- 
factures it  into  smoking  and  chewing  tobacco  and  sends  it 
to  C  at  Philadelphia,  who  in  turn  ships  it  to  D  at  Boston, 
who  sells  it  to  the  public.  Should  A,  B,  C  and  D  enter  into 
a  copartnership  to  do  as  a  firm  what  they  had  hitherto  done 
as  individuals  can  there  be  a  doubt  that  the  firm  would  be 
engaged  in  interstate  commerce? 

The  defendants,  with  the  exception  of  the  Imperial  Com- 
pany, the  Cigar  Stores  Company  and  the  Richardson  Com- 
pany, admit  as  follows : 

"We  admit  that  aU  the  vendors  and  corporation  defendants  men- 
tioned in  the  petition  as  engaged  in  the  manufacture  and  sale  of 
tobacco  products,  except  Imperial  Tobacco  CJo.,  Ltd.,  purchased  or 
now  purchases  some  or  aU  of  the  requisite  raw  material  In  states  or 
countries  other  than  those  in  which  the  factories  were  or  are  located 
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and  had  or  has  It  transported  thence  through  the  medium  of  common 
carriers  to  said  factories,  and  employed  or  employ  traveling  salesmen 
who  solicited  or  solicit  In  states  or  countries  other  than  those  in 
which  the  factory  was  or  is  located,  orders  for  the  tobacco  products 
which  by  them  were  or  are  transmitted  to  said  factory  or  other  chief 
office  of  the  manufacturer,  and,  If  approved,  they  are  filled  by  the 
delivery  of  the  goods  to  a  common  carrier  where  the  factory  was  or 
is  located,  duly  consigned  to  the  purchaser,  title  passing  to  said  pur- 
chaser on  said  delivery  to  the  common  carrier." 

If  the  contention  of  the  defendants,  that  this  does  not 
constitute  interstate  commerce  be  correct,  then  it  would  seem 
to  follow  that  no  one  can  be  engaged  in  such  commerce  unless 
he  be  a  carrier,  common  or  private,  between  the  states.  In 
the  illustration  just  given  it  seems  to  be  conceded,  if  one  of 
the  partners  had  been  a  common  carrier  owning  a  ferry,  for 
instance,  by  which  the  goods  were  carried  across  the  Ohio 
river,  and  this  business  had  been  taken  over  with  the  rest, 
that  the  firm  would  be  engaged  in  interstate  conumerce.  If, 
however,  it  employs  others  to  carry  its  goods  from  state  to 
state  it  is  argued  that  it  is  not  so  engaged.  In  other  words, 
although  the  so-called  "  Tobacco  Trust "  is  buying  raw  mate- 
rial and  selling  its  completed  products  in  the  mar[7061kets 
of  the  world,  it  is  not  engaged  in  "  trade  or  commerce  among 
the  several  states  or  with  foreign  nations"  because  carriers 
are  employed  to  convey  the  goods  from  state  to  state  and  to 
foreign  countries.  I  can  not  but  think  that  this  is  too  narrow 
a  construction.  Should  it  obtain,  the  statute  will  be  eviscer- 
ated. No  matter  how  odious  or  complete  the  monopoly,  it  will 
be  immune  from  punishment  if  it  can  show  that  others  have 
been  employed  to  distribute  its  goods. 

It  is  not  an  answer  to  say  that  the  remedy  may  be  applied 
by  the  states,  for  the  reason  that  by  the  Constitution,  to 
Congress  is  delegated  the  sole  power  "  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes."  In  this  domain  the  law  of  the  national 
legislature  is  supreme  and  the  states  have  no  power  to  inter 
fere.  Dealing  as  it  does  with  national  and  international 
commerce,  the  law  must  be  unaffected  by  local  conditions 
and  it  must  be  uniform.  The  conditions  surrounding  inter- 
state commerce  differ  so  materially  in  the  various  sections 
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of  the  Union  that  it  is  not  to  be  expected  that  anything  lifcb 
uniformity  can  obtain  without  the  action  of  Congress. 

At  present  the  state  laws  are  not  harmonious  and  are  as 
numerous  as  the  states.  In  some  of  the  states  the  tendency  is 
to  encourage  commerce,  in  others  to  harass  it  with  vexatiouo 
requirements.  The  framers  of  the  Constitution  were  well 
aware  of  all  this  when  they  relegated  the  control  of  inter- 
state commerce  to  the  exclusive  control  of  the  national  legis- 
lature. 

The  duty  of  this  court  is  to  ascertain  the  true  meaning  of 
the  Anti-Trust  Act  as  expounded  by  the  Supreme  Court  and, 
as  so  interpreted,  to  enforce  it. 

The  Knight  case^  supra,  which  is  principally  relied  on  by 
the  defendants  was  the  first  case  under  the  act  to  reach  the 
Supreme  Court.  It  was  decided  in  January,  1895,  and  held 
in  substance  that  the  combination  of  a  number  of  refineries 
to  manufacture  sugar  was  not  within  the  act  because  manu- 
facture alone  is  not  commerce  and  therefore  not  within  the 
control  of  Congress.  The  facts  are  similar  to  those  relating 
to  the  absorption  of  several  of  the  corporations  in  the  case 
before  us  but  not  similar  to  all  for  the  reasons  wKich  have 
been  alluded  to.  In  the  Knight  case  it  was  held  that  com- 
merce was  only  incidentally  affected.  Mr.  Justice  Harlan 
in  his  dissenting  opinion  thn^  defines  interstate  commerce: 

**  Interstate  commerce  does  not.  therefore,  consist  In  transportation 
simply.  It  Includes  the  purchase  and  sale  of  articles  that  are  In- 
tended to  be  transported  from  one  state  to  another — every  species 
of  commercial  Intercourse  among  the  states  and  with  foreign  nationa." 

The  facts  clearly  bring  the  case  at  bar  within  this  defini- 
tion for  the  raw  materials  and  the  manufactured  products* 
were  not  only  intended  to  be  transported  from  one  state  to 
another  but  actually  were  transported,  in  many  instances, 
before  the  title  had  passed  from  the  manufacturer  to  the 
jobber,  retailer  or  consumer.  It  is  interesting  to  note  that 
the  Chief  Justice,  who  wrote  the  opinion  of  the  court  in  the 
Knight  case,  also  wrote  the  unanimous  opinion  in  Loewe  v. 
Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  whict 
is  the  latest  exposition  of  the  law. 

[707]  An  examination  of  the  numerous  decisions  since  the 
Kniaht  case  leads  to  the  conclusion  that  there  has  been  a  gen- 
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eral  tendency  towards  a  broader  and  more  liberal  construc- 
tion of  the  statute.  In  the  Northern  Securities  case^  193 
U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679,  the  opinion  is  writ- 
ten by  Mr.  Justice  Harlan  who  dissented  in  the  Knight  case. 
The  previous  decisions  of  the  court  are  by  him  carefully 
reviewed  and  the  point  ruled  m  each  is  clearly  stated.  Of 
the  Knight  case  it  is  said : 

"  It  was  held  that  the  agreement  or  arrangement  there  Involved 
had  reference  only  to  the  manufacture  or  production  of  sugar  by  those 
engaged  in  the  alleged  combination,  but  If  It  had  directly  embraced 
interstate  or  international  commerce,  it  would  then  have  been  cov- 
ered by  the  Anti-Trust  Act  and  would  have  been  illegal." 

He  reviews  all  the  prior  decisions  and  formulates  certain 
propositions  which,  in  his  opinion,  are  plainly  deducible 
therefrom  (page  331  of  193  U.  S.,  page  436  of  24  Sup.  Ct. 
[48  L.  Ed.  679]).    Some  of  these  are  as  follows: 

The  Anti-Trust  Act  embraces  and  declares  to  be  illegal 
every  contract  combination  or  conspiracy,  in  whatever  form, 
of  whatever  nature  and  whoever  may  be  the  parties  to  it, 
which  directly  or  necessarily  operates  in  restraint  of  inter- 
state or  international  trade  or  commerce.  The  act  is  not 
limited  to  unreasonable  restraints  but  embraces  all  direct 
restraintfi. 

The  natural  effect  of  competition  is  to  increase  commerce 
and  an  agreement  whose  direct  effect  is  to  prevent  this  play 
of  competition  restrains  trade  and  commerce.  To  vitiate 
such  an  agreement  or  combination  it  is  not  necessary  to 
prove  a  total  suppression  of  trade.  It  is  only  essential  to 
show  that  by  its  necessary  operation  it  tends  to  restrain 
interstate  or  international  trade  or  commerce  or  tends  to 
create  a  monopoly  in  such  trade  or  commerce  and  to  deprive 
the  public  of  the  advantages  that  flow  from  free  competition. 

Of  course  the  facts  in  the  Northern  Securities  case  differ 
essentially  from  those  in  the  case  at  bar;  but  the  language 
used  in  the  opinion  leaves  little  doubt  that  had  the  present 
combination  been  before  the  court,  the  majority  would  have 
declared  it  illegal.  For  instance  the  court  says  (page  337 
of  198  U.  S.,  page  457  of  24  Sup.  Ct.  [48  L.  Ed.  679]) : 

"  In  all  the  prior  cases  In  this  court  the  Anti-Trust  Act  has  been 
construed  as  forbidding  any  combination  which  by  its  necessary  oper- 
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ation  destroys  or  restricts  free  competition  among  those  engaged  In 
interstate  commerce;  in  other  words,  that  to  destroy  or  restrict 
free  competition  in  interstate  commerce  was  to  restrain  such  com- 
merce." 

In  Loewe  v.  La/wlor  the  court  held  the  act  applicable  to 
members  of  a  labor  organization  who  by  means  of  a  boycott 
were  endeavoring  to  destroy  the  business  of  a  manufacturer 
of  hats.  The  defendants  were  in  no  way  engaged  in  inter- 
state trade  or  commerce  and  the  plaintiffs  made  hats  in  Con- 
necticut and  sold  them  in  that  and  other  states.  So  far  as 
the  business  affected  is  concerned,  the  only  distinction  be- 
tween the  Knight  case  and  the  Loewe-Lawlor  case  is  that  in 
one  the  acts  complained  of  related  to  the  manufacture  and 
sale  of  sugar  and  in  the  other  to  the  manufacture  and  sale 
of  hats. 

[708]  The  act  cannot  be  invoked  unless  interstate  or  for- 
eign trade  or  commerce  is  involved,  and  the  court  decided 
that  interstate  commerce  was  involved  in  Loewe  v.  Lawlar 
although  the  case  was  presented  on  demurrer  to  the  com- 
plaint, which  alleged  that  the  complainants  resided  at  Dan- 
bury,  Conn.,  and  were  "located  and  doing  business  as  manu- 
facturers and  sellers  of  hats  there."  It  was  held,  without 
dissent,  that  a  combination  to  boycott  the  goods  of  the  Dan- 
bury  manufacturers,  and  prevent  their  sale  in  states  other 
than  Connecticut,  was  in  restraint  of  interstate  trade. 

Of  course,  the  facts  differ  materially,  but  the  decision  of 
the  later  case  renders  untenable  the  broad  construction  of 
the  Knight  case  contended  for  by  the  defendants,  viz.,  that 
in  no  instance  where  a  manufacturing  corporation  is  con- 
cerned can  relief  be  granted  for  the  reason  that  interstate  com- 
merce though  indirectly  affected,  is  not  sufficiently  involved 
to  justify  proceedings  under  the  act. 

Since  the  Knight  case  the  tendency  has  been  constantly 
towards  a  wider  scope  for  the  statute  and  I  cannot  believe 
that  it  is  so  important  that  it  can  be  evaded,  by  the  mere 
manipulation  of  a  bill  of  lading — enforceable  when  a  com- 
bination of  manufacturers  transports  its  products  to  other 
states  and  sells  them  there  and  utterly  ineffectual  if  the  pre- 
caution be  taken  to  see  that  the  title  passes  to  the  purchaser 
at  the  place  of  manufacture. 
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But  even  if  it  136  conceded  that  the  doctrine  of  the  Knight 
case,  strictly  construed,  was  applicable  to  s(Hne  of  the  ab- 
sorbed corporations  and  copartnerships,  it  certainly  was  not 
applicable  to  all,  as  some  of  them  were  unquestionably 
engaged  in  importing  and  selling  their  products  by  means  of 
international  and  interstate  commerce  and  there  can  be  little- 
doubt  that  the  combination  considered  as  a  imit  is  so  engaged. 
When  merchandise  is  shipped  from  one  state  to  another  it 
seems  obvious  that  the  consignor  or  consignee  is  engaged  in 
interstate  commerce,  or  that  both  are  so  engaged.  It  can- 
not be  that  none  of  the  parties,  who  set  the  wheels  of  trans- 
portation in  motion  on  land  and  sea,  is  engaged  in  commerce 
and  that  Congress  intended  that  the  act  should  apply  solely 
to  conmion  carriers.  And  yet,  if  no  one  can  engage  in  trade 
or  commerce  between  the  states  unless  the  actual  physical 
transportation  of  the  merchandise  is  done  by  him,  it  is 
obvious  that  the  act  can  have  no  broader  interpretation. 

The  law  should  not  be  defeated  by  a  mere  fiction.  When  a 
large  number  of  independent  corporations,  firms  and  individ- 
uals are  engaged  in  purchasing  and  manufacturing  tobacco  in 
several  states  and  selling  it  in  every  part  of  the  United  States 
and  in  foreign  countries,  it  seems  clear  that  this  is  done 
through  the  instnmientality  of  interstate  and  foreign  com- 
merce. Without  such  commerce  the  business  could  not  be 
conducted  for  a  moment,  the  raw  material  would  be  left  to 
rot  in  the  warehouse,  the  manufactured  product  in  the  fac- 
tory. The  free  interchange  of  these  conmiodities,  wherever 
they  may  be  needed  for  barter  or  sale,  is  the  life  of  the  enter- 
prise. Trade  is  the  business  of  exchanging  commodities  by 
buying  and  selling  for  money.  Interstate  trade  is  the  busi- 
ness of  buying,  selling  and  exchanging  commodities  between 
the  states,  and  parties  may  be  so  engaged  even  though  they 
act  through  [709]  the  agency  of  carriers.  If  then,  the  busi- 
ness of  the  independents  above  referred  to  be  destroyed,  in- 
terstate trade  and  commerce  is  destroyed  to  that  extent,  if  the 
business  of  one  or  more  of  them  be  destroyed,  interstate  trade 
and  commerce  is  destroyed  pro  tanto;  in  other  words,  there 
is  less  interchange  of  tobacco  and  its  products  between  the 
statea 


Digitized  by 


Google 


440  164  FEDEAAIi  BEPOBTEB,  709. 

Coxe,  C.  J.,  concurring. 

If  I  am  right  in  thinking  that  many  of  the  constituent 
companies  were  engaged  in  interstate  commerce  and  that 
the  breaking  up  of  their  business  would  inevitably  affect  the 
commerce  of  the  country,  it  follows  that  their  consolidation 
must  produce  a  like  result.  The  combination  which  has  thus 
checked  and  hindered  commerce  and  restrained  its  free  cir- 
culation, has  been  guilty  of  a  "  restraint  of  trade  or  com- 
merce among  the  several  states,"  within  the  meaning  of  the 
act  as  interpreted  by  the  Supreme  Court.  For  these  reasons 
I  think  an  injunction  should  issue. 

I  am  of  the  opinion,  however,  that  it  should  not  issue 
against  the  United  Cigar  Stores  Company  and  should  not 
issue,  at  least  for  the  present,  against  R.  P.  Richardson,  Jr., 
Company.  In  May,  1901,  George  J.  Whelan  and  associates 
organized  the  United  Cigar  Stores  Company  for  the  purpose 
of  retailing  cigars  and  tobacco.  This  was  done  without  the 
knowledge  of  the  American  Tobacco  Company  which  re- 
fused to  assist  the  enterprise  in  any  way  until  its  success  as 
a  selling  agent  was  clearly  demonstrated  and  established. 
It  was  at  the  suggestion  of  Whelan,  not  of  the  Tobacco  Com- 
pany, that  its  money  was  invested  in  the  enterprise.  There- 
upon the  Tobacco  Company  acquired  a  controlling  interest 
in  the  Stores  Company  which  has  been  held  continuously 
and  has  been  increased  from  time  to  time.  Whelan  and  his 
associates  have  the  active  management  of  the  Stores  Com- 
pany which  deals  in  the  products  of  the  defendants  and  also 
of  independent  manufacturers.  No  member  of  the  Tobacco 
Company  or  of  its  subsidiary  companies  is  a  member  of  the 
board  of  the  Cigar  Stores  Company,  and  the  evidence  falls 
far  short  of  establishing  the  proposition  that  the  stores  are 
managed  in  the  interest  of  the  Tobacco  Company  to  the 
exclusion  of  other  manufacturers.  On  the  contrary,  the 
weight  of  testimony  is  to  the  effect  that  the  aim  and  purpose 
of  the  stores  is  to  furnish  anything  that  a  user  of  tobacco 
may  desire  no  matter  by  whom  made.  The  company  oper- 
ates about  400  stores  scattered  throughout  the  United  States 
but  when  it  is  realized  that  there  are  in  this  country  over 
600,000  places  where  tobacco  is  sold  the  impossibility  of 
monopolizing  the  retail  trade  by  one  who  operates  only  six- 
tenths  of  1  per  cent  of  these  places  will  at  once  be  apparent 
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It  cannot  be  assumed  that  a  company  which  sells  the  prod- 
ucts of  all  alike  intends  to  secure  a  monopoly   for  one. 
Neither  is  the  fact  that  the  business  is  conducted  in  a  large 
number  of  stores  important. 

The  statute  was  not  intended  to  strike  down  enterprise 
or  to  prevent  the  restraint  of  trade  by  destroying  it.  Many 
large  merchants  find  it  profitable  to  conduct  their  business 
through  a  chain  of  stores  and  it  has  never  been  held  that  the 
mere  fact  that  a  business  is  large  and  is  extended  over  a 
wide  territory  renders  its  promoters  amenable  to  the  statute. 
Success  is  not  a  crime.  Eliminating  the  fact  that  the  Tobacco 
Company  has  a  large  pecuniary  interest  in  the  Stores  Com- 
[710]  pany,  there  is  absolutely  nothing  left  upon  which  to 
base  the  charge  of  a  conspiracy  to  restrain  and  monopolize 
trade. 

I  cannot  believe  that  the  fact  that  a  corporation,  assum- 
ing it  to  have  combined  with  others  to  restrain  trade,  invests 
its  money  in  the  business  of  another  corporation  engaged  in 
selling  its  goods  and  those  of  others  fairly  to  the  public  is 
of  itself  sufficient  to  convict  the  latter  corporation  of  enter- 
ing into  a  conspiracy  to  monopolize  interstate  commerce. 
If  the  business  of  the  United  Stores  Company  was  and  is 
legitimate,  it  cannot  be  condemned  simply  because  the  To- 
bacco Company  has,  in  other  respects,  been  guilty  of  un- 
lawful conduct.  The  Cigar  Stores  Company  and  the  To- 
bacco Company  were  not  and  could  not  be  competitors;  the 
former  manufactures  and  sells  tobacco  by  the  wholesale,  the 
latter  sells  whatever  its  customers  want,  no  matter  by  whom 
manufactured,  at  retail  only.  It  is  true  that  the  Cigar 
Stores  Company  has  been  energetically  and,  perhaps,  aggres- 
sively managed;  it  is  true  that  a  part  of  the  business  thus 
built  up  would  have  been  done  by  others  had  the  company 
not  been  formed ;  but  this  is  true  of  every  large  and  sucess- 
ful  business.  Prosperity  is  the  premium  which  has  always 
been  awarded  to  earnest  and  intelligent  endeavor.  The 
statute  was  never  intended  to  punish  success  or  reward  in- 
competency. The  proof  fails  to  establish  unfair  or  unlawful 
methods  in  acquiring  and  conducting  the  business  of  the 
Cigar  Stores. 
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There  were  a  few  instances  in  which  a  business  was  pur- 
chased and,  as  the  vendor  was  to  continue  in  charge,  a  cove- 
nant was  taken  binding  him  not  to  engage  in  business  in  that 
locality  on  his  own  behalf.  Such  transactions  are  not  for- 
bidden. In  the  Joint  Traffic  case,  171  U.  S.  505,  19  Sup.  Ct. 
25,  43  L.  Ed.  259,  the  court  says,  at  page  567  of  171  U.  S.,  at 
page  31  of  19  Sup.  Ct.  (43  L.  Ed.  259) : 

"  It  might  also  be  difficult  to  show  that  the  appointment  by  two  or 
more  producers  of  the  same  person  to  sell  their  goods  on  commission 
was  a  matter  in  nny  degree  in  restraint  of  trade.  We  are  not  aware 
that  it  has  ever  been  claimed  that  a  lease  or  purchase  by  a  farmer, 
manufacturer  or  merchant  of  an  additional  farm,  manufactory  or 
shop  or  the  withdrawal  from  business  of  any  farmer,  merchant  or 
manufacturer,  restrained  commerce  or  trade  within  any  legal  defi- 
nition of  that  term;  and  the  sale  of  a  good  will  of  a  business  with 
an  accompanying  agreement  not  to  engage  in  a  similar  business  was 
instanced  in  the  Trans- Missouri  case,  166  U.  S.  290,  17  Sup.  Ct.  540, 
41  L.  Ed.  1007,  as  a  contract  not  within  the  meaning  of  the  act ;  and 
it  was  said  that  such  a  contract  was  collateral  to  the  main  contract 
of  sale  and  was  entered  into  for  the  purpose  of  enhancing  the  price 
at  which  the  vendor  sells  his  business." 

No  special  privileges  are  accorded  by  the  Tobacco  Com- 
pany to  the  Cigar  Stores  Company  over  other  purchasers. 
Its  business  is  conducted  in  its  own  way,  without  dictation 
from  the  Tobacco  Company.  I  do  not  overlook  certain 
sporadic  instances  of  fault  finding  and  attempted  interference 
in  the  business  by  certain  officers  of  the  Tobacco  Company 
but  these  attempts  were  negligible  and  should  not  be  con- 
sidered in  detennining  the  general  character  of  the  business. 
Generally  speaking  the  relations  existing  between  the  two 
were  those  of  a  manufacturer  and  a  retail  customer,  to  whom 
the  manufacturer  sells  direct.  In  short,  the  only  circum- 
stances which  distinguish  the  Stores  Company  from  other 
large  dealers  in  the  Tobacco  Company's  products  [711]  is 
that  a  majority  of  its  stock  is  owned  by  the  latter,  and,  as 
we  have  seen,  this  is  insufficient  to  convict  it  under  the  law. 

No  injunction  should  issue  against  the  R.  P.  Richardson, 
Jr.,  Company,  at  least  for  the  present,  for  the  following  rea- 
sons: Very  soon  after  a  controlling  interest  in  the  Richard- 
son Company  had  been  purchased  by  the  Tobacco  Company 
disputes  arose  as  to  the  terms  and  conditions  of  the  agree- 
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ment,  which  resulted  in  a  suit  being  commenced  by  the  Rich- 
ardson Company  in  the  courts  of  North  Carolina  for  the  pur- 
pose of  having  the  contracts  and  agreements  between  the 
companies  set  aside  and  the  status  existing  prior  to  the  nego- 
tiations restored.  This  was  followed  shortly  afterwards  by 
a  suit  by  the  Tobacco  Company  in  the  courts  of  New  Jersey 
to  compel  the  Richardson  Company  to  transfer  a  controlling 
interest  in  its  stock  to  the  Tobacco  Company.  Both  of  these 
actions  are  pending  and  undetermined,  the  prosecution  of  the 
North  Carolina  action  having  been  enjoined  by  the  New 
Jersey  court.  It  is  manifest  that  the  trial  of  these  actions,  or 
one  of  them,  may  dispose  of  the  issues  now  pending  and  that 
if  the  Richardson  Company  succeeds  in  establishing  the 
fraud  and  misrepresentation  alleged,  relief  may  be  granted 
which  this  court  has  not  jurisdiction  to  grant.  The  issuing 
of  the  injunction  should,  therefore,  be  suspended  until  the 
hearing  and  determination  of  the  actions  in  the  state  courts. 
Iti  view  of  the  importance  of  the  questions  involved  and 
the  certainty  that  the  case  will  be  carried  to  the  Supreme 
Court  I  think  the  injunction  should  not  issue  pending  the 
hearing  and  decision  in  that  court. 

NoYES,  Circuit  Judge  (concurring). 

The  modem  tendency  of  business  is  toward  co-operation, 
instead  of  competition.  This  tendency,  while  of  earlier  in- 
ception, has  developed  with  phenomenal  activity  in  this  coun- 
try during  the  past  20  years — especially  during  the  past 
decade.  Concentration  of  interests  and  unification  of  con- 
trol have  taken  the  place  of  separate  and  independent  opera- 
tion. Important  industrial  corporations,  formerly  compet- 
ing, have  been  combined  into  greater  companies  of  wider 
scope,  and  these,  in  turn,  have  been  united  into  combinations 
with  vast  resources,  embracing,  as  their  fields  of  'operation, 
whole  branches  of  industry. 

And  yet  this  economic  development  toward  the  elimination 
of  competition  has  taken  place  in  the  face  of  statutes  and 
judicial  decisions  declaring  that  "competition  is  the  life  of 
trade"  and  must  be  preserved.  Combinations  to  prevent 
competition  have  always  been  declared  contrary  to  public 
policy  by  the  courts,  and  Congress,  in  the  anti -trust  statute 
10870'— S.  Doc.  Ill,  62-1,  vol  3 29 
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of  1890,  shortly  after  the  inception  of  this  economic  move- 
ment and  in  view  of  the  "  trusts  "  of  the  period,  went  further 
than  the  common  law  and  made  those  combinations  which  be- 
fore had  only  been  negatively  unlawful  positively  criminal. 

In  so  far  as  combinations  result  from  the  operation  of 
economic  principles,  it  may  be  doubtful  whether  they  should 
be  stayed  at  all  by  legislation.  It  may  be  that  the  evils  in 
the  existing  situation  should  be  left  to  the  remedies  afforded 
by  the  laws  of  trade.  On  the  other  hand,  [712]  it  may  be 
that  the  protection  of  the  public  from  the  operations  of  com- 
binations of  capital — especially  those  possessing  the  element 
of  oppression — requires  some  measure  of  governmental  inter- 
vention. It  may  be  that  the  present  anti-trust  statute  should 
be  amended  and  made  applicable  only  to  those  combination^i 
which  unreasonably  restrain  trade — that  it  should  draw  a 
line  between  those  combinations  which  work  for  good  and 
those  which  work  for  evil.  But  these  are  all  legislative,  and 
not  judicial,  questions.  It  cannot  be  too  clearly  borne  in 
mind  that  this  court  has  nothing  to  do  with  the  wisdom, 
justice,  or  expediency  of  the  statute.  Equally  true  is  it  that 
this  court,  in  applying  the  statute,  must  follow  the  decisions 
of  the  Supreme  Court.  If  the  decisions  of  that  court  have 
been  too  broad,  it  is  for  that  court  alone  to  modify  them. 
The  only  right  and  duty  of  this  court  is  to  take  the  statute 
as  it  finds  it,  and,  as  it  finds  it,  appl}^  it  in  accordance  with 
the  interpretation  placed  upon  it  by  the  highest  judicial 
tribunal.  That  this  course  may  lead  to  results  believed  by 
many  persons  to  be  prejudicial  to  the  public  welfare  cannot 
affect  our  action.  This  court  can  neither  refuse  to  enforce 
a  constitutional  act  of  Congress  nor  ignore  the  decisions  of 
the  Supreme  Court  of  the  United  States. 

In  approaching  the  consideration  of  the  legal  questions 
involved  in  this  case,  the  inquiry  of  primary  importance  is 
met  at  the  threshold:  Are  the  defendants  so  engaged  in 
interstate  commerce  that  they  are  amenable  to  federal  laws? 
Only  in  case  they  are  so  engaged  is  the  consideration  of 
other  questions  necessary.  The  examination  of  this  funda- 
mental question  may  well  proceed  upon  the  theory  that  the 
allegations  of  the  petition  are  true — that  the  defendants  have 
combined,  and  by  combining  have  obtained  practical  con- 
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trol  of  the  tobacco  industry  of  the  country.  However  com- 
prehensive or  oppressive  the  combination  may  be,  unless  it 
aflfect  interstate  commerce,  it  is  not  subject  to  the  federal 
anti-trust  statute. 

There  are  many  definitions  of  interstate  commerce.  This 
from  Gloucester  Ferry  Go,  v.  Pentm/Vvama^  114  U.  S.  196, 
203,  6  Sup.  Ct.  826,  828,  29  L.  Ed.  158,  has  been  repeatedly 
approved : 

**  Commerce  among  the  states  consists  of  Intercourse  and  traffic  be- 
tween their  citizens,  and  Includes  the  transiiortation  of  persons  and 
property,  and  the  navigation  of  public  waters  for  that  purpose,  as 
well  as  the  purchase,  sale,  and  exchange  of  commodities." 

The  inquiry,  then,  is  whether  the  record  here  shows  "  traf- 
fic" between  citizens' of  different  states,  or  the  "purchase, 
sale,  and  exchange  of  commodities  "  across  state  lines. 

The  testimony  discloses  that  the  business  of  the  defendants 
has  three  broad  phases:  (1)  The  purchase  of  the  raw  mate- 
rials and  supplies.  (2)  The  manufacture  of  the  product. 
(3)  The  disposition  of  the  product  While  the  second 
phase — that  of  manufacture— does  not  involve  interstate 
commerce,  the  other  two  phases  seem  clearly  to  directly  in- 
volve it ;  and  it  also  seems  clear  that  the  three  phases  are  of 
equal  importance.  Unlike  a  mere  manufacturing  combina- 
tion, this  combination  relates  quite  as  much  to  the  purchase 
of  materials  and  the  disposition  of  the  product  as  to  manu- 
facture. 

Ijcaf  tobacco  is  purchased  by  the  defendants'  agents  in 
tobacco  mAr[713]kets,  or  directly  from  the  grower  in  many 
different  states,  and  is  shipped  by  means  of  common  carriers 
to  factories  or  warehouses  in  other  states.  Licorice  root  for 
making  licorice  paste — necessary  in  producing  certain  kinds 
of  tobacco — is  purchased  by  a  subsidiary  corporation  in 
foreign  countries  and  is  shipped  to  factories  in  this  country. 
The  paste,  when  manufactured,  is  sold  to  other  of  the  de- 
fendants and  is  shipped  to  factories  in  different  states.  A 
subsidiary  corporation  manufactures  tin  foil  and  sells  and 
ships  it  to  the  different  factories.  Another  does  the  same 
thing  with  boxes,  and  another  with  cotton  bags.  Still  an- 
other acts  strictly  as  a  purchasing  corporation,  and  buys 
supplies  in  many  markets,  and  sells  and  delivers  them  to  the 
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factories,  warehouses,  and  offices  throughout  the  country. 
The  record  shows  constant  intercommunication  between  the 
members  of  the  combination  in  diflferent  states  and  constant 
shipments  across  state  lines  from  one  member  to  another  as 
vendor  and  vendee. 

The  tobacco  products  manufactured  by  the  defendants  are 
largely  sold  by  traveling  salesmen,  who  solicit  orders  which, 
in  most  instances,  are  filled  by  shipping  the  goods  ordered, 
by  means  of  common  carriers,  from  factories  or  warehouses 
located  in  states  other  than  those  in  which  the  orders  are 
taken.  A  limited  number  of  jobbers  in  different  states 
are  also  controlled,  as  well  as  an  important  retailer  oper- 
ating in  different  states.  The  business  of  the  defendants 
covers  the  whole  of  the  United  States  and  the  disposition 
of  their  products  is  effected  under  the  supervision  of  an 
office  of  central  authority  by  constant  interstate  shipments 
of  the  different  commodities  from  factory,  warehouse,  or 
branch,  to  jobber,  retailer,  or  consumer. 

These  facts  seem  clearly  to  show  traffic  between  citizens  of 
different  states,  and  the  purchase,  sale,  and  exchange  of  com- 
modities across  state  lines — to  show  that  the  defendants  are 
directly  engaged  in  commerce  among  the  states  and  are  sub- 
ject to  the  federal  anti-trust  statute;  and,  as  a  practical  mat- 
ter, it  is  probable  that  a  large  part  of  the  interstate  ship- 
ments of  the  country  are  made  by  industrial  combinations 
similar  to  that  of  the  defendants.  "  Transjictions  between 
manufacturing  companies  in  one  state,  through  agents,  with 
citizens  of  another,  constitute  a  large  part  of  interstate  com- 
merce." Caldwell  v.  North  Carolina,  187  U.  S.  622,  632,  23 
Sup.  Ct.  229,  233  (47  L.  Ed.  336).  If  these  corporations  are 
not  so  engaged  in  interstate  commerce  as  to  be  subject  to 
federal  regulation,  then  Congress,  under  the  commerce 
clause,  has  little  power  except  over  carriers. 

A  point  is  made  that  this  combination  did  not  engage  in 
interstate  commerce  in  respect  of  sales  made  by  traveling 
salesmen,  because  the  title  to  the  goods  sold  passed  to  the 
consignee  when  delivery  was  made  to  the  common  carrier 
in  the  place  of  manufacture.  But  the  defendants  engaged 
in  interstate  commerce  when  they  sent  their  salesmen  into 
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different  states  and  accepted  and  filled  the  orders  obtained. 
"The  negotiation  of  sales  of  goods  which  are  in  another 
state,  for  the  purpose  of  introducing  them  into  the  state  in 
which  the  negotiation  is  made,  is  interstate  commerce." 
Bobbins  v.  Shelby  Taxing  District^  120  U.  S.  489,  497,  7  Sup. 
Ct  592,  596,  30  L.  Ed.  694.  The  sale  of  goods,  by  sample 
or  otherwise,  in  one  state  by  a  traveling  salesman  em [714] 
ployed  by  a  manufacturer  located  in  another  state,  and  their 
subsequent  shipment  from  the  latter  to  the  former  state,  con- 
stitute commerce  among  the  states,  with  which  Congress 
alone  has  power  to  deal.  The  Supreme  Court  of  the  United 
States  has  repeatedly  held  that  state  laws  taxing  or  impos- 
ing conditions  upon  such  sales  are  unconstitutional,  as  trench- 
ing upon  the  powers  of  Congress.  Thus  the  court,  in  Rab- 
bins V.  Shelby  Taxing  District^  supra,  said : 

"  If  the  selUng  of  goods  by  sample  and  the  employment  of  drum- 
mers for  that  purpose  injuriously  affect  the  local  interest  of  the  state, 
Ck>ngres8,  if  applied  to,  will  undoubtedly  make  such  reasonable  regn- 
lations  as  the  case  may  demand.  And  Congress  alone  can  do  it ;  for 
it  is  obvious  that  such  regulations  should  be  based  on  a  uniform  sys- 
tem applicable  to  the  whole  country,  and  not  left  to  the  varied, 
discordant,  or  retaliatory  enactments  of  40  different  states.  The 
confusion  into  which  the  commerce  of  the  country  would  be  thrown 
by  being  subject  to  state  legislation  on  this  subject  would  t>e  but  a 
repetition  of  the  disorder  which  prevailed  under  the  Articles  of  Cou- 
federation." 

See,  also,  Brennan  v.  TitusvUle,  153  U.  S.  289,  14  Sup.  Ct. 
829,  38  L.  Ed.  719;  Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Ct. 
1,  32  L.  Ed.  368;  Caldwell  v.  North  Carolina,  187  U.  S.  622, 
23  Sup.  Ct.  229,  47  L.  Ed.  336 ;  Bearick  v.  Pennsylvania,  203 
U.  S.  507,  27  Sup.  Ct.  159,  51  L.  Ed.  295. 

Where  the  title  to  the  goods  sold  by  the  salesman  tech- 
nically passes  cannot,  therefore,  be  regarded  as  important, 
"  commerce  among  the  states  is  a  practical  conception,  not 
drawn  from  the  '  witty  diversities '  ( Yelv.  33)  of  the  law  of 
sales"  {Bearick  v.  Pennsylvania,  supra).  Moreover,  the 
facts  bring  the  case  within  the  language  of  Swift  v.  United 
States,  196  U.  S.  375, 399,  25  Sup.  Ct.  276,  280, 49  L.  Ed.  518 : 

"  But  the  allegations  of  the  second  section,  even  if  they  import  a 
technical  passing  of  title  at  the  slaughtering  places,  also  import  that 
the  sales  are  to  persons  In  other  states,  and  that  the  shipments  to 
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other  states  are  part  of  the  transaction — 'pursuant  to  such  sales* — 
and  the  third  section  imports  that  the  same  things  which  are  sent  to 
agents  are  sold  by  them,  and  sufQciently  indicates  that  some  at  least 
of  the  sales  are  of  the  original  packages.  Moreover,  the  sales  are 
by  persons  in  one  state  to  persons  in  another." 

But  still,  if  the  technicality  is  important,  the  record  shows, 
as  we  have  seen,  continued  shipments  of  raw  materials  and 
finished  products  across  state  lines  from  one  constituent 
corporation  to  another — constant  purchases  of  materials,  sup- 
plies, and  products.  If  the  combination  as  a  shipper  is  not 
directly  engaged  in  interstate  commerce,  then  as  a  consignee 
it  is  so  engaged,  and  the  same  result  is  reached. 

Assuming,  however,  that  these  defendants  are  not  directly 
engaged  in  interstate  commerce,  and  are  thus  beyond  the 
reach  of  the  federal  statute,  what  is  the  situation?  Simply 
this :  That  there  is  no  power — state  or  national — of  practical 
efficiency  which  can  reach  industrial  combinations,  no  mat- 
ter how  oppressive  they  may  be.  The  result  necessarily  fol- 
lows from  the  operation  of  the  commerce  clause  of  the 
Constitution.  As  we  have  just  seen,  the  Supreme  CJourt  has 
held  that  state  laws  imposing  conditions  upon  the  sale  of 
goods  to  be  shipped  into  a  state  by  a  foreign  vendor  are  un- 
constitutional, as  trenching  upon  the  powers  of  Congress. 
If  such  a  sale  is  interstate  commerce  to  the  extent  that  it  is 
free  from  local  regulation,  and  yet  the  combination  mak- 
[715]ing  it  is  not  so  directly  engaged  in  interstate  com- 
merce as  to  be  subject  to  federal  control,  then  there  is  a 
hiatus  in  power  which  leaves  the  combination  above  the 
law. 

The  business  of  a  producing  combination,  in  so  far  as  it 
affects  states  other  than  those  in  which  its  plants  are  located, 
consists  in  the  sale  and  delivery  of  its  products.  If  it  may 
sell  its  goods  by  shipment  across  state  lines  free  from  local 
laws,  it  may  freely  do  business  in  states  with  whose  laws 
and  policy  it  is  wholly  antagonistic.  The  police  power  could 
not  be  extended  to  reach  it.  Inspection  laws  and  statutes 
regulating  the  sale  of  injurious  articles  would  be  ineffective. 
Such  a  combination  might  locate  its  factory  over  the  bound- 
ary line  of  a  state,  and,  operating  from  t^ere,  adopt  the 
most  oppressive  tactics  to  stifle  local  oompetition.    If  the 
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commerce  clause  ties  the  hands  of  the  states,  and  yet  fails  to 
give  Congress  efficient  power,  its  eflfect  is  to  force  upon  the 
whole  country  the  standard  of  the  state  which  charters  the 
ccmibination  or  of  that  in  which  its  plants  are  located — 
standards  which,  as  limiting  the  power  of  the  combination, 
might  impose  no  limitation  at  all. 

I  cannot  accept  this  conclusion.  In  my  opinion  that  which 
the  Constitution  took  from  the  states  it  gave  to  the  nation. 
There  was  no  loss  of  power  in  the  transmission.  There  is 
no  middle  ground.  The  business  of  the  defendants  in  selling 
their  goods  and  buying  their  materials,  involving  interstate 
dealings  not  subject  to  state  anti-trust  statutes,  is  interstate 
commerce,  subject  to  the  federal  anti-trust  statute. 

But  it  is  contended  that  the  question  whether  the  defend- 
ants are  directly  engaged  in  interstate  commerce  is  settled 
by  the  decision  of  the  Supreme  Court  in  United  States  v. 
E.  C.  Knight  Company,  156  U.  S.  1,  15  Sup.  Ct.  249,  39  L. 
Ed.  325.  I  do  not  so  regard  the  eflfect  of  that  decision.  As 
I  view  it,  the  opinion  of  the  majority  of  the  court  turned 
upon  the  distinction  between  manufacture  and  commerce, 
and  treated  the  case  as  one  relating  solely  to  manufacture 
within  a  single  state.  As  said  by  the  court  (page  17  of  156 
U.  S.,  page  255  of  15  Sup.  Ct.  [39  L.  Ed.  325]) : 

"What  the  law  struck  at  was  combinations,  contracts,  and  con- 
spiracies to  monopolize  trade  and  commerce  among  the  several  states 
or  with  foreign  nations ;  but  the  contracts  and  acts  of  the  defendants 
related  exclusively  to  the  acquisition  of  the  Philadelphia  refineries 
and  the  business  of  sugar  refining  In  Pennsylvania,  and  bore  no 
direct  relation  to  commerce  between  the  states  or  with  foreign  nations. 
The  object  was  manifestly  private  gain  In  the  manufacture  of  the 
commodity,  but  not  through  the  control  of  interstate  or  foreign  com- 
merce." 

The  object  of  the  proceedings  in  that  case  was,  not  to 
reach  the  American  Sugar  Refining  Company  as  an  unlawful 
combination,  but  to  prevent  the  acquisition  by  it  of  local 
manufacturing  properties.  It  is  true  that  it  appeared,  in- 
cidentally, that  the  article  manufactured  was  intended  for 
transportation  beyond  the  state ;  but  no  combination  relating 
either  to  the  purchase  and  interstate  shipment  of  raw  mate- 
rials or  to  the  disposition  of  the  finished  product  was  shown. 
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Upon  the  facts  shown  in  this  record  tke  principles  of  the 
Addyaton  Pipe  case  (176  U.  S.  211,  20  Sup.  Ct  96,  44  L.  Ed. 
136)  rather  than  those  of  the  Knight  case,  seem  applicable. 
[716]  These  defendants  are  not  a  combination  relating 
solely  to  manufacture,  nor  solely  of  manufacturers.  As  al- 
ready shown,  the  combination  embrace*  dealers  as  well  as 
manufacturers,  and  producers  of  materials  and  supplies  as 
well  as  of  the  finished  tobacco  products.  The  language  of 
the  Supreme  Court  in  Montague  <&  Co,  v.  Lowry^  193  U.  S. 
38,  47,  24  Sup.  Ct.  307,  310,  48  L.  Ed.  608,  distinguishing 
the  Knight  case,  is  applicable: 

"  It  was  not  a  combination  or  monopoly  among  manufacturers  sim- 
ply, but  one  between  them  and  dealers  In  the  manufactured  article, 
which  was  an  article  of  commerce  between  the  states.  United  States 
V.  E,  0,  KrUght  Company,  156  U.  S.  1.  15  Sup.  Ct.  249,  39  L.  Ed.  826. 
did  not,  therefore  cover  it" 

Furthermore,  the  recent  decisions  of  the  Supreme  Court 
indicate  that  the  Knight  decision  is  inapplicable  to  a  case 
like  the  present.  Thus,  in  the  Northern  Securities  case^  193 
U.  S.  197,  329,  24  Sup.  Ct.  436,  453, 48  L.  Ed.  679,  Mr.  Justice 
Harlan  said  of  the  Knight  decision : 

"  It  was  held  that  the  agreement  or  arrangement  there  Involved  had 
reference  only  to  the  manuafcture  or  production  of  sugar  by  those 
engaged  in  the  alleged  combination ;  but,  if  it  had  directly  embraced 
interstate  or  international  commerce,  it  would  then  have  been  covered 
by  the  Anti-Trust  Act  and  would  have  been  illegal." 

And  in  Swift  v.  United  States,  196  U.  S.  375,  397,  26  Sup. 
Ct.  276,  279,  49  L.  Ed.  518,  the  court  said : 

"Although  the  combination  alleged  embraces  restraint  and  monopoly 
of  trade  within  a  single  state,  its  effect  upon  commerce  among  the 
states  is  not  accidental,  secondary,  remote,  or  merely  probable.  On 
the  aUegations  of  the  bill  the  latter  commerce  no  less,  perhaps  even 
more,  than  commerce  within  a  single  state,  is  an  object  of  attack. 
♦  ♦  ♦  Moreover,  it  is  a  direct  object  It  is  that  for  the  sake  of 
which  the  several  specific  acts  and  courses  of  conduct  are  done  and 
adopted.  Therefore  the  case  is  not  like  United  States  v.  E.  G.  Knight 
Co.,  156  U.  S.  1, 15  Sup.  C5t  249,  39  L.  Ed.  326,  where  the  subject-matter 
of  the  combination  was  manufacture  and  the  direct  object  monopoly 
of  manafactur«  within  a  state." 

See,  also,  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301, 
62  L.  Ed.  488. 
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In  view  of  the  world-wide  business  of  these  defendants,  of 
the  constant  reaching  out  for  new  markets  in  new  countries, 
of  the  many  different  industries  in  many  different  states 
involved,  of  the  constant  shipments  of  materials  from  state 
to  state,  and  of  the  control  of  the  disposition  of  the  manu- 
factured product,  can  it  be  said  that  the  direct  object  of  this 
vast  combination — the  dominating  factor  in  the  tobacco  in- 
dustry of  the  country — is  the  "monopoly  of  manufacture 
within  a  state"?  I  must  answer  this  question  in  the  nega- 
tive. In  my  opinion  the  defendants  are  engaged  in  inter- 
state commerce,  and  that  which  the  combination  directly 
affects  is  interstate  commerce. 

This  conclusion  ends  the  inquiry  of  the  greatest  moment  in 
the  case.  It  is  of  much  importance  to  many  people  at  the  pres- 
ent time  whether  the  defendants  have  entered  into  an  unlawful 
combination.  It  is  of  the  most  momentous  importance  to  all 
the  people  for  all  time  whether  the  national  government  has 
power  to  reach  industrial  combinations  dealing  across  state 
lines.  Concede  that  the  present  statute  goes  too  far.  Con- 
cede, even,  that  no  enactments  are  now  necessary.  Yet  all 
must  [717]  agree  that  conditions  may  arise  in  the  future 
requiring  legislative  action  which  shall  be  both  uniform  and 
effective.  Congress  alone  could  take  such  action,  and  if  this 
case  shall  finally  establish  that  the  power  exists  in  Congress 
to  take  it,  then,  regardless  of  all  other  results,  it  is  a  good 
thing  for  the  future  of  this  country  that  these  proceedings 
were  instituted. 

Returning,  now,  to  the  charges  against  these  defendants, 
and  regarding  it  as  settled  that,  if  a  combination  or  monop- 
oly within  the  meaning  of  the  anti-trust  statute  is  shown,  it 
directly  affects  interstate  commerce,  the  next  inquiry  is 
whether  such  a  combination  or  monopoly  is  established. 
In  determining  whether  a  combination,  within  the  meaning 
of  the  statute,  is  shown,  these  propositions  must  be  accepted 
as  established  by  decisions  of  the  Supreme  Court  of  the 
United  States: 

(1)  Every  combination  in  restraint  of  interstate  com- 
merce, whether  reasonable  or  unreasonable,  is  in  violation  of 
the  statute.    The  present  state  of  the  law  is  thus  summarized 
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in  the  very  recent  case  of  Shawfiee  Compress  Co,  v.  Ander- 
son, 209  U.  S.  423,  434,  28  Sup.  Ct.  572,  575,  52  L.  Ed.  865 : 

"And  It  has  been  decided  that  not  only  unreasonable,  but  all  direct, 
restraint  of  trade  are  prohibited,  the  law  being  thereby  distinguished 
from  the  common  law." 

See,  also,  United  States  v.  Trans-Missouri  Freight  Ass^n^ 
166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007;  Northern 
Securities  case,  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679. 

(2)  Every  combination  restraining  competition  in  inter- 
state trade  is  a  combination  in  restraint  of  interstate  com- 
merce. As  said  by  Mr.  Justice  Harlan  in  the  Northern  Se- 
cimties  case,  193  U.  S.  197,  337,  24  Sup.  Ct.  436,  457,  48  L. 
Ed.  679: 

•*  To  destroy  or  restrict  free  competition  In  interstate  commerce  was 
to  restrain  such  commerce." 

And  as  stated  by  the  court  in  National  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  115, 129,  25  Sup.  Ct.  379,  382,  49  L.  Ed.  689, 
in  speaking  of  the  purpose  of  the  state  and  federal  statutes 
against  combination : 

"According  to  them,  competition,  not  combination,  should  be  the  law 
of  trade.  If  there  is  evil  in  this,  it  should  be  accepted  as  less  than 
that  which  may  result  from  the  unification  of  interests,  and  the 
power  such  unification  gives." 

This  construction  of  the  statute  confines  the  duty  of  this 
court  in  applying  it  within  very  narrow  limits.  We  have 
only  to  inquire  whether  the  evidence  shows  a  combination 
restraining  competition.  There  is  no  necessity  for  going 
further.  Other  inquiries  are  immaterial.  The  combination 
may  not  reduce  the  prices  paid  to  the  growers  of  raw  mate- 
rials, may  not  increase  the  prices  charged  to  consumers,  may 
not  seek  to  exclude  all  others  from  the  field,  may  be  free 
from  coercion  or  oppression,  and  yet  if  it  restrict  competi- 
tion, if  it  restrain  trade,  reasonable  or  unreasonably,  it  falls 
within  the  statute.  The  statute  declares  unlawful  every  com- 
bination in  restraint  of  trade.  It  contains  no  words  of 
limitation  or  qualification,  and  the  Supreme  Court  of  the 
[718]  United  States  has  decided  that  the  courts  have  no 
right  to  attach  them  to  it 
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In  looking  through  the  record  for  •a  combination  which 
restricts  competition,  it  is  not  necessary  to  go  far.  The  de- 
fendants, in  their  own  statement  of  that  which  they  have 
done,  present  such  a  combination.  In  their  brief  (page  132) 
they  say  that  their  actions  fall  into  two  classes,  of  which  the 
following  is  the  first : 

"The  consolidation  of  interests,  more  or  less  sharply  competitive, 
through  the  formation  of  a  corporation  and  the  transfer  to  it  of  the 
r<»8pective  properties  and  business  of  such  competitors.** 

A  consolidation  of  competitive  interests  in  this  form,  when 
a  combination,  as  distinguished  from  a  sale,  is  a  combination 
which,  restraining  interstate  commerce,  violates  the  federal 
anti-trust  statuta  Whether  a  transaction  amounts  to  a  sale 
or  to  a  combination  depends  upon  whether  the  vendor  parts 
with  all  interests  in  the  business  sold  or  merely  changes  the 
form  of  his  investment.  A  bona  fide  sale  of  a  plant  for  cash 
or  its  equivalent  possesses  none  of  the  elements  of  combina- 
tion. An  exchange  of  one  plant  for  an  interest  in  imited 
plants  possesses  all  the  elements  of  combination.  See  Davis 
V.  A.  Booth  cfc  Co.,  131  Fed.  37,  65  C.  C.  A.  209;  Bigelow  v. 
Calumet,  etc.,  Mining  Co.  (C.  C.)  155  Fed.  869;  also,  upon 
the  underlying  principle  involved,  Shawnee  Compress  Co.  v. 
Anderson,  209  U.  S.  423,  28  Sup.  Ct.  572,  52  L.  Ed.  865,  and 
the  Northern  Securities  case,  supra. 

The  testimony  in  this  case  shows  repeated  instances  where, 
upon  the  transfer  of  a  competing  business,  the  vendors 
merely  changed  the  form  of  their  investment.  They  trans- 
ferred their  property  and  received  in  exchange  stock  in  the 
transferee  corporation.  Tliey  exchanged  large  interests  in 
a  small  property  for  small  interests  in  a  large  property. 
Instead  of  standing  by  themselves,  they  combined,  and,  in 
combining,  violated  the  federal  statute. 

There  is  no  especial  merit  in  the  corporate  form  of  com- 
bination. A  corporation  without  statutory  authority — ex- 
press or  incidental — to  acquire  property  cannot  take  it  at  all. 
With  such  authority  it  has  only  the  power  which  an  individ- 
ual enjoys  of  natural  right  Both  may  purchase  and  other- 
wise acquire  property  for  lawful  purposes;  but  neither  can 
acquire  property  for  a  purpose  forbidden  by  law.    The  cor- 
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porations  formed  by  the  defendants,  with  the  ordinary  power 
to  acquire  all  kinds  of  property,  had  no  right  to  acquire 
property  in  order  to  form  an  unlawful  combination.  The 
grant  of  power  would  not  be  construed  as  authorizing  any 
such  acquisition;  and  any  grant  which  went  further,  and 
did  attempt  to  authorize  the  formation  of  a  combination  in 
violation  of  the  federal  statute,  would  be  wholly  void.  No 
state  can  authorize  any  individual  or  corporation  to  break 
a  law  of  the  United  States.  See  the  Northern  Securitteif 
Cdse^  supra.  Upon  the  defendants'  own  presentation  of  their 
acts,  therefore,  I  cannot  avoid  the  conclusion  that  they  have, 
with  certain  exceptions,  engaged  in  a  combination  contrary 
to  the  first  section  of  the  federal  anti-trust  statute. 

In  thus  considering  whether  the  defendants  have  com- 
bined in  violation  of  the  first  section  of  the  act,  they  have 
been  treated  as  an  asso[719]ciation  of  corporations  and 
individuals.  But  they  are  all  dominated  by  the  American 
Tobacco  Company,  and,  in  determining  whether  a  monopoly 
has  been  created  in  contravention  of  the  second  section,  they 
may  properly  be  considered  as  a  unit.  In  pursuing  the  lat- 
ter inquiry,  however,  it  is  not  necessary  to  go  far.  The  vio- 
lation of  the  first  section  requires  the  issuance  of  an  injunc- 
tion. No  further  relief  could  be  granted,  should  the  defend- 
ants be  held  to  also  violate  the  second  section.  The  question 
of  monopoly  is,  however,  fully  presented  upon  the  briefs,  and 
I  think  should  not  be  passed  over. 

It  appears  from  the  record  that  the  defendants  produce  70 
per  cent  of  the  smoking  tobacco  made  in  this  country,  73  per 
cent  of  the  cigarettes,  81  per  cent  of  the  plug  and  twist  to- 
bacco, 81  per  cent  of  the  fine-cut  tobacco,  89  per  cent  of  the 
little  cigars,  and  96  per  cent  of  the  snuff.  They  also  make 
95  per  cent  of  the  licorice  paste  produced,  75  per  cent  of  the 
tin  foil,  and  most  of  the  tobacco  extracts,  boxes,  and  con- 
tainers. 

The  acquisition  by  the  defendants  in  taking  over  the  vari- 
ous competing  plants  of  most  of  the  .well-established  and 
popular  brands  of  tobacco  gives  them  especial  power  to  con- 
trol the  market.    As  pointed  out  in  the  defendants*  brief: 

"The  difficulties  of  estabUshlng  a  brand  of  tobacco  are  numeroos, 
but  they  are  compensated  by  the  value  of  the  brand  when  established.** 
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The  consumer  becomes  accustomed  to,  and  buys  by,  a 
brand.  It  is  difficult  to  induce  him  to  purchase  another 
brand.  ''His  habit  is  a  'Bull  Durham'  habit,  and  not  a 
mere  tobacco  habit" 

The  defendants  purchase  the  major  part  of  all  the  tobacco 
leaf — other  than  that  used  for  cigars — raised  in  this  country. 
Of  some  important  types  they  buy  a  very  large  proportion 
of  the  total  production.  Thus  of  burley,  used  in  the  manu- 
facture of  plug  tobacco,  they  bought  in  1905  175,000,000 
pounds  out  of  a  total  crop  of  240,000,000  pounds ;  of  Virginia 
sun  cured,  used  for  chewing  tobacco,  they  bought  7,400,000 
pounds  out  of  a  crop  of  8,100,000  pounds.  The  hold  of  the 
defendants  upon  the  tobacco  industry  of  the  country  has 
steadily  increased  since  the  formation  of  the  combination. 
There  is  only  one  branch  of  the  industry  which  they  do  not 
have  within  their  grasp — the  cigar  branch;,  but  their  pre- 
dominating interest  in  all  of  the  other  branches  is  not  less- 
ened by  the  fact  that  they  have  not  as  yet  obtained  control  of 
this  branch.  To  create  a  monopoly,  it  is  not  necessary  to 
gather  in  all  the  branches  of  a  great  industry. 

In  view  of  these  facts,  and  of  the  further  fact  that  the 
assets  of  the  defendants  amount  to  hundreds  of  millions  of 
dollars,  let  us,  with  respect  to  the  question  whether  they  are 
monopolizing  trade,  again  test  their  position  from  their  own 
point  of  view.  In  examining  the  second  section  of  the  act 
the  defendants  in  their  brief  (page  172)  say: 

'*The  sole  question  Is:  Do  the  defendants  so  engross  the  market 
that  they  can  prevent  others  from  engaging  therein  freely,  and  thus 
at  pleasure  fix  the  prices  either  of  the  raw  materials  or  of  the  manu- 
factured article?" 

The  record  shows  that,  to  establish  and  popularize  a  brand 
of  tobacco,  the  expenditure  of  much  time  and  money  is  nec- 
essary. Whether  a  person  of  moderate  capital  could  suc- 
cessfully engage  in  the  [720]  manufacture  of  tobacco  would 
depend  entirely  upon  the  position  taken  by  the  defendants. 
They  might  suffer  him  to  succeed.  On  the  other  hand,  they 
might  deem  it  expedient  to  crush  him,  and,  if  they  exercised 
the  power  which  they  possess,  there  could  be  but  one  result. 
Considering  the  enormous  inherent  and  collateral  power  of 
the  defendants,  the  record  is  remarkably  free  from  acta  of 
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oppression  or  coercion.  But  still  there  is  enough  to  show 
how  a  c(mipetitor  can  be  brought  to  terms  if  occasion  de- 
mands. The  letters  between  the  defendants'  officials  point 
out  most  effective  means  for  entering  "  upon  a  vigorous  cam- 
paign, to  be  kept  up  until  the  desired  end  is  accomplished." 

Under  these  conditions,  I  am  of  the  opinion — in  answer  to 
the  first  phase  of  the  defendants'  question — that  the  defend- 
ants do  so  engross  the  tobacco  market  that  they  have  power 
"  to  prevent  others  from  engaging  therein  freely."  The  ex- 
tent to  which  they  have  exercised  their  power  is  immaterial. 
The  question  presented  by  the  defendants'  inquiry  is  one  of 
the  existence  of  power,  not  its  exercise. 

Subject  to  the  economic  limit  that  prices  cannot  be  fixed 
so  low  as  to  deprive  the  grower  of  inducement  to  raise  future 
crops,  the  extent  of  the  defendants'  purchases  of  tobacco 
leaf  necessarily  ogives  them  large  power  to  fix  the  prices  to 
be  paid  for  the  types  which  they  require.  Prices  may  be 
regulated — as  the  defendants  assert — by  the  law  of  supply 
and  demand;  but  the  difficulty  here  is  that  the  demand  for 
many  types  comes,  practically,  from  only  one  source.  To 
whom,  for  example,  can  the  growers  of  hurley  or  Virginia 
sun-cured  tobacco  sell  their  crop,  if  they  refuse  the  prices 
offered  by  the  defendants?  Similarly,  the  production  by  the 
defendants  of  by  far  the  greater  part  of  the  tobacco  used  in 
this  country  gives  the  power  to  control  the  prices  of  the 
manufactured  article,  subject  to  the  economic  limit  that,  if 
placed  too  high,  the  consumer  will  give  up  the  use  of  tobacco. 
It  is  not  a  question  of  going  to  another  producer.  No  other 
producer  could  supply  the  amount  required.  Where  will  the 
users  of  snuff  obtain  it,  if  they  are  unwilling  to  pay  the 
prices  charged  by  the  defendants  ? 

Moreover,  the  defendants  possess  an  even  greater  power 
over  the  prices  of  raw  materials  and  finished  products  than 
the  statistics  which  we  have  noticed  indicate.  It  is  apparent 
from  the  record  that  they  are  the  dominating  factors  in  the 
tobacco  industry.  Other  producers  are  scattered  and  do  not 
act  together.  They  are  not  in  a  position  to  initiate  price 
making. 

They  must  follow  the  action  of  the  defendants.  Upon 
these  facts,  I  am  of  the  opinion  that  the  second  phase  of  the 
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defendants'  inquiry  must,  like  the  first,  be  answered  in  the 
aflirmative — that  the  defendants  do  have  power  to  determine 
the  prices  of  raw  materials  and  of  the  manufactured  article. 
Thus,  applying  to  the  defendants'  position  the  test  of  their 
own  inquiry,  it  follows  that  they  constitute  a  monopoly. 
And  the  same  result  is  reached  if  it  be  sought  to  bring  them 
within  the  description  of  a  monopoly  stated  by  Mr.  Justice 
McKenna  in  National  Cotton  Oil  Co.  v.  Texas^  197  U.  S.  129, 
25  Sup.  Ct.  382,  49  L.  Ed.  689 : 

"  Its  dominant  thoiigbt  now  Is,  to  quote  another,  '  the  motion  of 
exclusiveness  or  unity';  in  other  words,  the  suppresion  of  competi- 
tion by  the  unifica-  [721]  tion  of  interest  or  management,  or.  It  may 
be,  through  agreement  and  concert  of  action.  And  the  purpose  is  t>o 
definitely  the  control  of  prices  that  monopoly  has  been  defined  to  be 
*  unified  tactics  with  regard  to  prices.'  It  is  the  power  to  control 
prices  which  makes  the  inducement  of  combinations  and  their  profit. 
It  is  such  power  that  makes  it  the  concern  of  the  law  to  prohibit  or 
limit  them." 

Still  another  test  brings  us  to  the  same  conclusion.  The 
authorities  warrant  the  statement  that  a  monopoly,  in  the 
modern  sense,  is  created  when,  as  a  result  of  efforts  to  that 
end,  previously  competing  businesses  are  so  concentrated 
in  the  hands  of  a  single  person  or  corporation,  or  a  few  per- 
sons or  corporations  acting  together,  that  they  have  power 
to  practically  control  the  prices  of  commodities  and  thus 
to  practically  suppress  competition.  National  Cotton  Oil 
Co.  V.  Texas^  supra ;  United  States  v.  E.  C.  Knight  Co.^  150 
U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325;  Northern  Securities 
case,  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679;  Swift  v. 
United  States,  196  U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed. 
518;  American  Biscuit,  etc.,  Co.  v.  Klotz  (C.  C.)  44  Fed. 
724;  United  States  v.  Chesapeake,  etc.,  Fuel  Co.  (C.  C.)  105 
Fed.  104;  Chesapeake  <&  O.  Fuel  Co.  v.  United  States,  115 
Fed.  610,  53  C.  C.  A.  256;  People  v.  North  River  Sugar  Re- 
fining  Co.,  54  Hun,  377,  note  3  N.  Y.  Supp.  401,  2  L.  R.  A. 
33;  Pocahontas  Coke  Co.  v.  Powhatan  Coal,  etc.,  Co.,  60 
W.  Va.  508,  56  S.  E.  264,  10  L.  R.  .A.  (N.  S.;  268,  116  .Vm. 
St.  Rep.  901 ;  Richardson  v.  Puhl,  77  Mich.  658,  43  N.  W. 
1102,  6  L.  R.  A.  457;  Harding  v.  American  Ghwose  Co.,  182 
111.  616,  55  N.  E.  577,  64  L.  R.  A.  738,  74  Am.  St.  Rep.  189; 
Herrknan  v.  Menzies,  115  Cal.  16,  44  Pac.  660,  46  Pac  730, 
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35  L.  R.  A.  318,  56  Am.  St.  Rep.  81;  Lough  v.  Outenhridge^ 
143  N.  Y.  271,  38  N.  E.  292,  25  L.  R.  A.  674,  42  Am.  St.  Rep. 
712;  Wood  v.  Greemjoood  Hardware  Co.^  76  S.  C.  383,  55 
S.  E.  973,  9  L.  R.  A.  (N.  S.)  501.  And  the  examination 
of  facts  already  made  shows  this  concentration  of  power  in 
the  hands  of  the  defendants. 

It  must  be  noted  that  the  authorities  hold  that  the  ma- 
terial consideration,  in  determining  whether  a  monopoly 
exists,  is  not  that  prices  are  raised  and  that  competition  is 
excluded,  but  that  power  exists  to  raise  prices  or  to  exclude 
competition  when  it  is  desired  to  do  so.  The  validity  of  an 
organization,  according  to  the  authorities — 

**is  not  to  be  tested  by  what  has  been  done  under  it,  but  by  what 
may  be  done  under  It;  not  by  Its  performance,  but  by  its  power  of 
perfonnance  when  fully  exercised."  Pocahontas  Coke  Co.  v.  Powha- 
tan Coal,  etc.,  Co.,  supra. 

Following  the  authorities,  the  necessary  result  is  that  the 
defendants,  in  possessing  the  power  of  control  over  the  to- 
bacco market,  monopolize  interstate  trade  and  commerce 
within  the  meaning  and  in  violation  of  the  second  section 
of  the  statute.  And  yet,  in  view  of  the  possible  results  from 
this  interpretation  of  the  statute,  I  could  only  with  hesi- 
tation unqualifiedly  adopt  it.  An  aggregation  of  capital  or 
property,  with  power  to  control  the  market  for  a  product, 
might  be  brought  about  by  lawful  means  without  the  element 
of  combination,  and  might  carry  on  its  operations  without 
the  element  of  oppression.  If  the  mere  possession  of  power 
is  the  test  of  legality,  then  the  inquiry  in  that  case,  as  in 
any  other  case,  would  merely  relate  to  the  present  status 
of  the  aggregation:  What  has  it  power  to  do? — ^withf7221 
out  regard  to  its  past  history  or  its  present  methods.  Thus 
a  result  might  be  declared  unlawful,  which  was  obtained  by 
lawful  means ;  an  aggregation  of  capital  criminal,  whi«h  ac- 
tually operated  to  the  public  benefit.  The  law  that  illegality 
depends  wholly  upon  the  power  of  performance  may  be  set- 
tled; but  it  was  not  settled  when  the  tendency  towards  the 
unification  of  interests  was  so  marked  as  at  the  present  time. 
It  may  be  that  now,  in  applying  the  second  section  of  the 
statute,  performance,  as  well  as  power  of  performance, 
should  be  considered;  that  the  elements  of  oppression  and 
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coercion  should  be  shown  to  exist,  to  establish  an  unlawful 
monopoly.  And,  if  these  elements  are  to  be  considered, 
they  are  not  suflBciently  presented  upon  this  record.  It  is 
not  shown  that  the  defendants  have  reduced  prices  to 
growers,  nor  that  they  have  raised  prices  to  consumers.  The 
instances  of  coercion  which  are  shown  appear  rather  as  inci- 
dental to  the  development  of  a  great  business  than  as  indica- 
tive of  a  policy  of  oppression.  But  a  judicial  opinion  upon 
the  important  question  whether  the  conclusion  which  the 
authorities  lead  to  should  be  adopted  without  qualification 
in  construing  and  applying  the  second  section  should  only 
be  expressed  when  necessary  to  the  renditjpn  of  a  decision. 
There  is  no  such  necessity  in  this  case.  In  view  of  the 
opinions  of  the  other  members  of  the  court,  the  decree  must 
run  against  the  defendants  under  the  first,  and  not  under  the 
second,  section  of  the  statute.  Therefore,  while  I  have  felt 
it  my  duty  to  examine  the  situation  under  the  second  section, 
its  consideration  need  not  be  carried  further. 

The  only  matters  remaining  relate  to  the  decree.  While 
not  wholly  adopting  the  views  of  Judges  Lacombe  and  Coxe 
with  respect  to  certain  of  the  defendants,  I  concur  in  the 
results  which  they  reach,  and  in  their  conclusion  that  an 
injunction  of  the  nature  stated  should  be  issued  against  the 
defendants,  with  the  exceptions  noted,  but  with  stay  pending 
appeal. 

Ward,  Circuit  Judge  (dissenting). 

I  feel  constrained  to  dissent  from  the  judgment  of  the 
court  in  this  case.  The  United  States  charges  in  its  bill 
that  the  defendants  have  been  and  are  engaged  in  an  illegal 
combination  to  restrain  and  monopolize  trade,  in  violation 
of  an  act  of  Congress  passed  July  2,  1890  (26  Stat.  209,  c. 
647  [U.  S.  Comp.  St.  1901,  p.  3200])  known  as  the  ''  Sherman 
Act,"  and  prays  for  relief  by  injunction  and  otherwise.  An 
outline  of  the  acts  complained  of  as  evidencing  a  combina- 
tion in  restraint  of  trade  and  a  monopoly  is  as  follows: 

In  January,  1890,  the  American  Tobacco  Company  was 
incorporated,  to  take  over  the  business  of  five  independent 
concerns  engaged  almost  wholly  in  the  manufacture  of  cigar- 
10870**— S.  Doc.  Ill,  62-1.  vol  3 30 
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ettes.  This  company  substantially  covered  the  entire  output 
of  cigarettes  in  the  United  States.  It  is  no  defense  that  it 
was  incorporated  some  six  months  before  the  passage  of  the 
Sherman  act,  if  an  illegal  combination  within  the  meaning 
of  that  act.  United  States  v.  Trans-Missouri  Freight  Asso- 
ciation, 166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007. 
There  is  no  evidence  that  the  combination  was  the  result  of 
cutting  of  prices  or  of  a  commercial  war  of  any  kind.  The 
company  from  time  to  time  bought  [723]  other  plants  en- 
gaged in  manufacturing  smoking  tobacco  and  others  en- 
gaged in  manufacturing  plug  tobacco. 

In  1898  the  Continental  Tobacco  Company  was  incorpo- 
rated, to  take  over  the  plug  tobacco  business  of  the  American 
Tobacco  Company  and  the  business  of  five  other  independ- 
ent concerns  manufacturing  principally  plug  tobacco.  There 
had  been  a  war  in  the  way  of  cutting  of  prices  in  certain 
brands  of  plug  tobacco,  which  probably  had  something  to 
do  with  the  formation  of  it.  Subsequently  the  American 
Tobacco  Company  bought  or  obtained  control  of  many  plants 
engaged  in  the  manufacture  of  smoking  tobacco,  and  the 
Continental  many  plants  engaged  in  the  manufacture  of 
plug  tobacco.  Some  of  them  were  absorbed,  and  others,  like 
the  defendants,  continued  their  corporate  existence. 

In  1900  the  American  Snuff  Company  was  incorporated, 
to  take  over  the  snuff  business  of  the  American  Tobacco 
Company,  of  the  Continental  Tobacco  Company,  and  of 
two  other  independent  manufacturers. 

In  1901  the  American  Cigar  Company  was  incorporated, 
to  take  over  the  business  of  the  American  Tobacco  Company 
and  of  Powell,  Smith  &  Co.  in  manufacturing  and  selling 
cigars,  cheroots,  and  stogies.  In  the  same  year  the  Consoli- 
dated Tobacco  Company  was  incorporated,  to  take  over  as  a 
holding  company,  in  exchange  for  its  bonds,  substantially 
all  of  the  stock  of  the  American  Tobacco  Company  and  the 
Continental  Tobacco  Company. 

In  1903  the  American  Stogie  Company  was  incorporated, 
to  take  over  the  stogie  business  of  the  American  Cigar  Com- 
pany, the  American  Tobacco  Company,  and  the  Continental 
Tobacco  Company.  In  1904  the  American  Tobacco  Com- 
pany, the  Continental  Tobacco  Company,  and  the  Consoli- 
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dated  Tobacco  Company  were  merged  into  the  present  Amer- 
ican Tobacco  Company. 

The  companies  above  named,  being  the  principal  defend- 
ants, acquired  control  of  the  plants  of  many  other  concerns 
engaged  in  manufacturing  or  distributing  tobacco,  and  also 
of  concerns  supplying  things  necessary  in  the  tobacco  busi- 
ness, such  as  tin  foil,  licorice  root,  and  its  products,  bags, 
boxes,  signs,  and  briar  pipes.  Most  of  the  vendors  of  the 
tobacco  plants  entered  into  contracts  not  to  engage  in  the 
business  sold  in  certain  territory  for  a  certain  time,  which  I 
regard  as  proper  for  the  protection  of  the  vendees. 

Referring  to  the  combination  of  1904,  which  created  the 
present  American  Tobacco  Company,  it  is  to  be  remembered 
that  the  Consolidated  Company  was  a  mere  holding  com- 
pany, and  the  American  Tobacco  Company  and  the  Conti- 
nental Tobacco  Company  were  in  no  sense  competitors;  the 
former  being  engaged  in  manufacturing  cigarettes  and  smok- 
ing tobacco,  and  the  latter  in  manufacturing  plug  and  twist 
tobacco.  Their  merger  was  not  in  restraint  of  trade,  unless 
it  could  be  regarded  as  an  illegal  monopoly,  because  it  pro- 
duced from  60  to  90  per  cent  of  the  total  output  of  the  United 
States  of  the  various  articles  it  manufactured.  The  profits 
of  the  present  American  Tobacco  Company  and  its  controlled 
companies  have  been  and  are  very  large,  and  their  business, 
excluding  cigars,  covers  not  less  than  [724]  75  per  cent  of 
the  whole  output  of  manufactured  tobacco  in  the  United 
States. 

The  government  has  offered  in  evidence  a  stipulation 
(Government's  Exhibit  No.  8)  of  all  the  defendants,  except 
the  Imperial  Tobacco  Company,  the  United  Cigar  Stores 
Company,  K.  L.  Richardson  Company,  Incorporated,  and 
W.  C.  Reed,  which  must  be  taken  correctly  to  describe  the 
way  the  business  is  done,  there  being  nothing  in  the  record 
to  the  contrary,  as  follows : 

"We  admit  that  all  the  vendors  and  corporation  defendants  men- 
tioned in  the  petition  as  engaged  In  the  manufacture  and  sale  of 
tobacco  products,  except  Imperial  Tobacco  Company,  Limited,  pur- 
chased or  now  purchases  some  or  all  of  the  requisite  raw  material 
in  states  or  countries  other  than  those  in  which  the  factories  were 
or  are  located,  and  had  or  has  it  transported  thence  through  the 
medium  of  common  carriers  to  said  factories,  and  employed  or  employ 
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traveling  salesmen,  who  solicited  or  solicit  In  states  or  conntries  other 
than  those  in  which  the  factory  was  or  is  located  orders  for  the 
tobacco  products,  which  by  them  were  or  are  transmitted  to  said 
factory  or  other  chief  office  of  the  manufacturer,  and,  if  approved, 
they  are  filled  by  the  delivery  of  the  goods  to  a  common  carrier  where 
the  factory  was  or  is  located,  duly  consigned  to  the  purchaser;  title 
passing  to  said  purchaser  on  said  delivery  to  the  common  carrier.** 

It  can  hardly  be  doubted  that  a  manufacturer  who  makes 
his  product  of  materials  found  within  the  state  of  manufac- 
ture and  sells  his  entire  product  there  is  not  engaged  in  in- 
terstate commerce.  It  will  make  no  difference  that  the  pur- 
chasers send  and  sell  the  manufacturer's  product  throughout 
the  United  States.  Except  that  they  buy  their  raw  material 
in  other  states,  this  is  the  way  the  manufacturing  defendants 
in  this  case  do  their  business.  Their  business  is  manufac- 
turing, and  the  fact  that  they  get  their  raw  material  in  other 
states  and  send  agents  to  other  states  to  solicit  orders  does  not 
make  their  business  interstate  commerce.  This  certainly  ap- 
pears to  be  the  view  of  the  Supreme  Court  in  the  case  of 
United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct. 
249,  39  L.  Ed.  325.  In  it  the  American  Sugar  Refining  Com- 
pany and  four  refineries  in  Philadelphia  were  all  engaged 
in  competition  with  each  other  in  the  importing  of  raw  sugar 
into  the  United  States,  refining  it,  and  selling  it  throughout 
the  country.  Their  business  was  exactly  like  that  of  the  prin- 
cipal defendants,  except  that  it  was  in  a  necessary  of  life, 
instead  of  a  luxury.  A  combination  was  made  between  the 
American  Sugar  Refining  Company  and  the  Pennsylvania 
refineries  by  the  exchange  of  all  their  capital  stock  for  shares 
of  its  capital  stock.  The  monopoly  was  greater  than  in  the 
case  now  under  consideration,  because  the  combination  manu- 
factured 98  per  cent,  of  the  entire  sugar  output  of  the  United 
States.  The  bill  averred  that  the  American  Sugar  Refining 
Company  monopolized  the  manufacture  and  sale  of  refined 
sugar  in  the  United  States,  controlled  its  price,  and  had  com- 
bined with  the  other  defendants  to  restrain  the  conmierce  in 
refined  sugar  in  the  several  states  and  foreign  nations  and  to 
increase  its  price.    The  trial  court  (60  Fed.  306)  found  that: 

"  The  object  in  purchasing  the  PhUadelphla  refineries  was  to  obtain 
a  greater  influence  or  more  perfect  control  over  the  business  of  refin- 
ing and  Rolling  sugar  in  this  country.** 
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[726]  When  the  case  reached  the  United  States  Supreme 
Court,  Chief  Justice  Fuller,  who  delivered  the  opinion  of  the 
court,  assumed  that  the  transaction  did  constitute  a  monop- 
oly, but  held  that  it  was  a  monopoly  of  the  manufacture  of 
a  necessary  of  life.  He  said,  at  page  17  of  156  U.  S.,  and 
page  255  of  15  Sup.  Ct.  (39  L.  Ed.  325) : 

"  The  object  was  manifestly  private  gain  in  the  manufacture  of  the 
commodity,  but  not  through  the  control  of  interstate  or  foreign  com- 
merce. It  is  true  that  the  bill  alleged  that  the  products  of  these 
refineries  were  sold  and  distributed  among  the  several  states,  and  that 
all  the  companies  were  engaged  in  trade  or  commerce  with  the  sev- 
eral states  and  with  foreign  nations;  but  this  was  no  more  than  to 
say  that  trade  and  commerce  served  manufacture  to  fulfill  its  func- 
tion. Sugar  was  refined  for  sale,  and  sales  were  probably  made  at 
Philadelphia  for  consumption,  and  undoubtedly  for  resale  by  the  first 
purchasers  throughout  Pennsylvania  and  other  states,  and  refined 
sugar  was  also  forwarded  by  the  companies  to  other  states  for  sale. 
Nevertheless  it  does  not  follow  that  an  attempt  to  monopolize,  or  the 
actual  monopoly  of,  the  manufacture  was  an  attempt,  whether  execu- 
tory or  consummated,  to  monoix)lize  commerce,  even  though,  in  order 
to  dispose  of  the  product,  the  instrumentality  of  commerce  was  nec- 
essarily invoked.  There  was  nothing  in  the  proofs  to  indicate  any 
intention  to  put  a  restraint  upon  trade  or  conmaerce;  and  the  fact  as 
we  have  seen  that  trade  or  commerce  might  be  indirectly  affected  was 
not  enough  to  entitle  complainants  to  a  decree.  The  subject-matter 
of  the  sale  was  shares  of  manufacturing  stock,  and  the  relief  sought 
was  the  surrender  of  property  which  had  already  passed  and  the  sup- 
pression of  the  alleged  monopoly  In  manufacture  by  the  restoration 
of  the  status  quo  before  the  transfers;  yet  the  act  of  Congress  c^ly 
authorized  the  Circuit  Courts  to  proceed  by  way  of  preventing  and 
restraining  violations  of  the  act  in  respect  of  contracts,  combinations, 
or  conspiracies  in  restraint  of  interstate  or  international  trade  or 
commerce." 

It  is  clear  that  the  court  recognized  that  the  business  of 
the  defendants,  though  manufacturing,  did  incidentally,  and 
not  directly,  embrace  interstate  commerce.  If  this  fact  suf- 
ficed to  bring  them  within  the  Sherman  Act,  then  almost 
every  occupation  may  be  regulated  by  Congress.  The  dis- 
senting opinion  of  Harlan,  J.,  proceeded  principally  upon 
the  theory  that  the  combination  was  necessarily  one  relating 
fo  the  sale  of  goods,  and  raised  every  objection  now  relied 
upon  by  the  government  to  the  conclusion  of  the  court. 
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The  majority  of  the  court  think  that  subsequent  decisions, 
especially  Loewe  v.  Lawlor^  208  U.  S.  274,  28  Sup.  Ct.  301, 
52  L.  Ed.  488,  have  impliedly  overruled  the  Knight  case. 
In  no  subsequent  decision  has  it  been  expressly  qualified, 
and  in  the  Loewe  case  Chief  Justice  Fuller,  delivering  the 
unanimous  opinion  of  the  court,  said  at  page  279  of  208  U.  S., 
and  page  304  of  28  Sup.  Ct.  (52  L.  Ed.  488) : 

"  We  do  not  pause  to  comment  on  such  cases  as  United  States  v. 
Knight,  156  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325;  Hopkins  v.  United 
8tate,%  171  U.  S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  290 ;  and  Anderson  v. 
United  States,  171  U.  S.  604,  19  Sup.  Ct.  50,  43  L.  Ed.  300,  in  which 
the  undisputed  facts  showed  that  the  purpose  of  the  agreement  was 
not  to  obstruct  or  restrain  Interstate  commerce.  The  object  and  in- 
tent of  the  combination  determined  its  legality." 

It  has  been  suggested  that  the  plaintiffs  in  the  Loewe  case 
must  have  been  held  by  the  court  to  have  been  directly  en- 
gaged in  interstate  commerce,  or  otherwise  the  demurrer 
would  not  have  been  overruled,  and,  if  they  were  directly 
engaged  in  interstate  commerce,  the  defendants  in  the  Knight 
case  must  have  been  so  also;  the  only  difference  being  that 
one  manufactured  sugar  and  the  other  manufactur[726]ed 
hats.  But  one  need  not  be  engaged  in  interstate  commerce 
at  all  to  get  the  benefit  of  the  Sherman  Act.  Section  7  au- 
thorizes "  any  person  who  shall  be  injured  in  his  business  or 
property  "  by  a  violation  of  the  act  to  bring  just  such  a  suit 
as  Loewe  brought.  Although  the  plaintiffs,  as  manufac- 
turers, might  not  have  been  engaged  in  business  which  would 
bring  them  within  the  operation  of  the  Sherman  Act,  still 
a  combination  of  third  partie.s  to  restrain  a  part  of  their 
business  incidentally  embraced  in  interstate  commerce  might 
well  bring  that  combination  within  the  operation  of  the  act. 
The  decision  in  the  Loewe  case  was  unanimous,  and,  ex- 
pressly approving  the  Knight  case,  proceeded  upon  the 
ground  that  the  defendants'  combination  necessarily  and  di- 
rectly restrained  the  purchases  and  sales  of  hats  between 
the  plaintiffs  and  citizens  of  other  states.  Chief  Justice 
Fuller  delivered  the  opinion  in  both  cases.  Three  of  the  jus- 
tices who  were  of  the  majority  in  the  Knight  case  concurred 
in  the  Loewe  case,  and  it  can  hardly  be  supposed  that  they 
were  overruling  the  Knight  case  by  implication. 
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I  think  it  conclusive  in  this  case.  If  it  be  said  this  con- 
clusion would  leave  great  evils  without  correction,  the  answer 
is  they  may  be  corrected  by  the  states  or  in  the  territories  by 
the  United  States,  because  they  can  prevent  monopolies  and 
combinations  in  restraint  of  trade  within  their  own  borders, 
whether  carried  on  by  their  own  citizens  or  by  others. 

Assuming,  however,  that  the  Knight  case  does  not  apply, 
are  the  defendants  within  the  prohibition  of  the  first  section 
of  the  Sherman  Act?  Undoubtedly  the  original  American 
Tobacco  Company  and  the  Continental  Tobacco  Company 
(both  of  which  have  ceased  to  exist)  and  the  American  Snuff 
Company  and  the  American  Cigar  Company  were  combina- 
tions of  independent  concerns;  but  every  combination  is 
obviously  not  within  the  act.  The  prohibition  is  against 
combinations  whose  purpose  is  to  restrain  trade.  Such  a 
combination  is  within  the  act,  even  if  it  fail  to  do  so;  while 
one  whose  purpose  is  not  to  restrain  trade  is  not  within  the  act, 
even  if  it  incidentally  does  so.  Intention  is  of  prime  im- 
portance, because  the  acts  prohibited  are  made  crimes.  So 
far  as  the  volume  of  trade  in  tobacco  is  concerned,  the  proofs 
show  that  it  has  enormously  increased  from  the  raw  mate- 
rial to  the  manufactured  product  since  the  combinations, 
and,  so  far  as  the  price  of  the  product  is  concerned,  that  it 
has  not  been  increased  to  the  consumer  and  has  varied  only 
as  the  price  of  the  raw  material  of  leaf  tobacco  has  varied. 

The  purpose  of  the  combinations  was  not  to  restrain  trade 
or  prevent  competition,  although  competition  was  incident- 
ally prevented,  but,  by  intelligent  economies,  to  increase  the 
volume  and  the  profits  of  the  business  in  which  the  parties 
were  engaged.  No  agreements  were  entered  into,  as  in  many 
of  the  decided  cases,  that  operated  directly  on  interstate  com- 
merce through  common  carriers  by  maintaining  rates  or  pre- 
venting competition,  like  United  States  v.  I'rans-Missouri 
Freight  Association^  166  U.  S.  290, 17  Sup.  Ct.  540,  41  L.  Ed. 
1007,  United  States  v.  Joint  Tra^c  Association^  171  U.  S. 
505,  19  Sup.  Ct.  25,  43  L.  Ed.  259,  and  Northern  Securities 
Co.  V.  United  States  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed. 
679,  or  which  limited  output  of   [727]   manufacturers  or 
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regulated  the  prices  at  or  the  territory  within  which  their 
output  should  be  sold  throughout  the  United  States,  as  in 
Addyston  Pipe  <&  Steel  Co.  v.  United  States^  175  U.  S.  211, 
20  Sup.  Ct.  96,  44  L.  Ed.  136,  Montague  <&  Co.  v.  Lowrey, 
193  U.  S.  38,  24  Sup.  Ct.  307,  48  L.  Ed.  008,  and  Swift  <&  Co. 
V.  United  States,  196  U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed. 
518,  or  which  sought  to  prevent  any  interstate  commerce  at 
all  in  the  goods  in  question,  as  in  Loewe  v.  Lawlor,  208  U.  S. 
274,  28  Sup.  Ct.  301,  52  L.  Ed.  488. 

The  case  of  Shawnee  Compress  Co,  v.  Anderson,  209  U.  S. 
423,  28  Sup.  Ct.  572,  52  L.  Ed.  865,  on  which  the  government 
relies,  throws  little  light  on  the  one  under  consideration.  It 
was  an  appeal  from  the  Supreme  Court  of  the  territory  of 
Oklahoma,  which  court  found  as  a  fact  that  the  lease  in  que?^- 
tion  was  made  in  aid  of  a  conspiracy  to  suppress  competi- 
tion and  secure  a  monopoly.  There  is  nothing  to  show 
whether  the  court  was  relying  upon  the  common  law,  the 
trust  act  of  the  territory,  or  the  Sherman  Act.  The  Supreme 
Court  felt  itself  confined  to  determining  whether  there  was 
evidence  to  support  the  conclusion  of  the  territorial  court, 
and,  finding  that  there  was,  affirmed  the  decree,  Mr.  Justice 
McKenna  said,  referring  to  the  trial  court : 

**  The  court  further  said  that  it  found  *  ample  authority  in  the 
record  for  that  action,'  and,  following  the  rule  *  often  reiterated/  the 
court  further  said  'It  must  hold  that,  where  a  record  contains  some 
ovldeuce  to  support  the  finding  of  the  trial  court,'  the  judgment  will 
not  be  disturbed.  The  ruling  sustaining  the  power  of  the  Shawnee 
Company  to  execute  the  lease  Is  attacked  by  appellees,  but  we  do  not 
find  it  necessary  to  express  an  opinion  upon  it,  on  account  of  the  view 
we  entertain  of  the  second  proposition.  In  passing  on  the  second  prop- 
osition the  Supreme  Court  decided  adversely  to  the  view  taken  by  the 
trial  court.  The  court,  therefore,  must  either  have  conceded  that 
there  was  not  some  evidence  supporting  the  conclusions  of  fact  of  the 
trial  court,  or  must  have  deemed  the  principles  of  law  which  the  trial 
court  upheld  were  not  sustained  by  its  conclusions  of  fact  As  our 
view  in  the  nature  of  things  is  confined  to  determining  whether  the 
court  below  erred,  it  follows  that  our  reviewing  power  under  the  cir- 
cumstances is  coincident  with  the  authority  to  review  possessed  by  the 
court  below,  and  therefore  we  are  confined,  as  was  the  court  below, 
to  determining  whether  there  was  some  evidence  supporting  the  find- 
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ings,  and  whether  the  facts  found  were  adequate  to  sustain  the  legai 
conclusions.  Southern  Lumber  Co,  v.  Ward,  208  U.  S.  126,  28  Sup.  Ct 
239,  52  L.  Kd.  420." 

It  remains  to  inquire  whether  the  American  Tobacco  Com- 
pany and  its  controlled  ccnnpanies  constitute  a  monopoly  of 
or  attempt  to  monopolize  a  part  of  the  foreign  conmierce  or 
commerce  between  the  states  under  the  second  section  of  the 
Sherman  Act.  As  this  section  prohibits  a  monopoly  of  or  an 
attempt  to  monopolize  any  part  of  such  commerce,  it  cannot 
be  literally  construed.  So  applied,  the  act  would  prohibit 
commerce  altogether.  The  first  and  second  sections  must  be 
read  together,  and  I  think  mean  the  same  thing;  the  second 
adding  nothing  except  to  extend  the  prohibition  to  indi- 
viduals who,  without  combination,  monopolize  or  attempt  to 
monopolize.  It  must  be  understood  to  prohibit  monopolies 
or  attempts  to  monopolize  brought  about  by  the  unlawful 
means  contemplated  in  the  first  section,  viz.,  the  purpose  to 
restrain  trade  by  preventing  competition  and  preventing 
others  from  participating  in  it.  The  third  section  of  the  act 
bears  out  this  [728]  construction,  because  it  does  not  mention 
monopolies  or  attempts  to  monopolize  in  the  territories  or 
District  of  Columbia,  where  the  jurisdiction  of  the  United 
States  is  supreme  in  all  things,  and  it  can  hardly  be  that  Con- 
gress intended  to  declare  innocent  acts  committed  within 
them  which  it  pronounces  crimes  if  committed  in  the  states. 

The  purposes  of  the  defendants  should  not  be  made  to  de- 
pend upon  occasional  illegal  or  oppressive  acts  or  letters,  but 
must  be  collected  from  their  conduct  as  a  whole.  A  perusal 
of  the  record  satisfies  me  that  their  purposes  and  conduct 
were  not  illegal  or  oppressive,  but  that  they  strove,  as  every 
business  man  strives,  to  increase  their  business,  and  that  their 
great  success  is  a  natural  growth  resulting  from  industry,  in- 
telligence, and  economy,  doubtless  largely  helped  by  the  vol- 
ume of  business  done  and  the  great  capital  at  conmiand. 

For  these  reasons,  without  considering  others  discussed  by 
counsel,  I  think  the  bill  should  be  dismissed.  For  final  de- 
cree see  164  Fed.  1024. 
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UNITED  STATES  v.  AMERICAN  TOBACCO  CO. 

ET  AL. 

(Circuit  Court,  S.  D.  New  York.    December  15,  1908). 
(164  Fed.  Rep.,  1024.) 

The  following  is  the  substance  of  the  decree  of  the  Circuit 
Court  in  the  above  entitled  case : 

Second.  That  the  defendants,  other  than  those  against 
whom  the  petition  is  dismissed,  have  heretofore  entered  into 
and  are  now  parties  to  combinations  in  restraint  of  trade 
and  commerce  among  the  several  states  and  with  foreign 
nations  in  leaf  tobacco,  products  manufactured  therefrom, 
and  articles  necessary  or  useful  in  connection  therewith,  in 
violation  of  the  act  of  Congress  approved  July  2,  1890,  en- 
titled "An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies."  (Act  July  2,  1890,  c.  647, 
26  Stat.  209  [U.  S.  Comp.  St.  p.  3200]).  Wherefore,  said 
defendants  and  each  of  them,  their  officers,  agents,  directors, 
servants,  and  employees,  are  hereby  restrained  and  enjoined 
from  directly  or  indirectly  doing  any  act  or  thing  whatsoever 
in  furtherance  of  the  objects  and  purposes  of  said  combina- 
tions and  from  continuing  as  parties  thereto. 

Third.  That  each  of  the  defendants,  the  American  To- 
bacco Company,  American  Snuff  Company,  American  Cigar 
Company,  American  Stogie  Company,  and  MacAndrews  & 
Forbes  Company,  constitutes  and  is  itself  a  combination  in 
violation  of  said  act  of  Congress.  Wlierefore,  defendants 
the  American  Tobacco  Company,  American  Snuff  Company, 
American  Cigar  Company,  American  Stogie  Company,  and 
MacAndrews  &  Forbes  Company,  together  with  the  officers, 
directors,  agents,  and  employees  of  each  of  them,  are  each 
and  all  hereby  restrained  and  enjoined  from  further  di- 
rectly or  indirectly  engaging  in  interstate  or  foreign  trade 
and  commerce  in  leaf  tobacco,  or  the  products  manufactured 
therefrom,  or  articles  necessary  or  useful  in  connection  there- 
with; but,  if  any  of  said  last-named  defendants  can  here- 
after affirmatively  show  the  restoration  of  reasonably  com- 
petitive conditions,  such  defendants  may  apply  to  this  court 
for  a  modification,  suspension,  or  dissolution  of  the  injunc- 
tion herein  granted  affainst  if. 
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Fourth.  The  American  Tobacco  Company  has  acquired 
and  now  holds  and  claims  to  own  some  or  all  of  the  capital 
stock  of  the  following  corporations,  defendants  herein :  F.  F. 
Adams  Tobacco  Company,  etc.  The  American  Tobacco, 
Company  also  claims  to  own  a  majority  of  the  ^capital  stock 
of  the  defendant  corporation  R.  P.  Richardson,  Jr.,  &  Co., 
Incorporated.  The  American  Snuff  Company  has  acquired 
and  now  holds  and  claims  to  own  some  or  all  of  the  capital 
stock  of  the  following  corporations  named  as  defendants 
herein:  American  Cigar  Company,  etc.  The  American 
Cigar  Company  has  acquired  and  now  holds  and  claims  to 
own  some  or  all  of  the  capital  stock  of  the  following  cor- 
porations named  as  defendants  herein:  Amsterdam  Supply 
Company,  etc.  P.  Lorillard  Company  has  acquired  and  now 
holds  and  claims  to  own  some  or  all  of  the  capital  stock  of 
the  following  corporations,  defendants  herein:  American 
Snuff  Company  and  Amsterdam  Supply  Company.  R.  J. 
Reynolds  Tobacco  Company  has  acquired  and  now  holds 
and  claims  to  own  some  or  all  of  the  capital  stock  of  the 
following  corporations,  defendants  herein :  Amsterdam  Sup- 
ply Company,  Liipfert-Scales  Company,  knd  MacAndrews  & 
Forbes  Company.  Blackwell's  Durham  Tobacco  Company 
has  acquired  and  now  holds  and  claims  to  own  some  or  all 
of  the  capital  stock  of  the  following  corporations,  defendants 
herein:  Amsterdam  Supply  Company,  F.  R.  Penn  Tobacco 
Company,  Scotton-Dillon  Company,  and  Wells-Whitehead 
Tobacco  Company.  Conley  Foil  Company  has  acquired  and 
now  holds  and  claims  to  own  some  or  all  of  the  capital  stock 
of  the  defendant  Johnson  Tin  Foil  &  Metal  Company. 
Wherefore  each  and  all  of  defendants,  the  American  To- 
bacco Company,  and  American  Snuff  Company,  the  Amer- 
ican Cigar  Company,  P.  Lorillard  Company,  R.  J.  Reynolds 
Tobacco  Company,  Blackwell's  Durham  Tobacco  Company, 
and  Conley  Foil  Company,  their  officers,  directors,  agents, 
servants,  and  employees,  are  hereby  restrained  and  enjoined 
from  acquiring,  by  conveyance  or  otherwise,  the  plant  or 
business  of  any  such  corporation  wherein  any  one  of  them 
now  holds  or  owns  stock ;  and  each  and  all  of  said  defendant 
corporations  so  holding  stock  in  other  corporations  as  above 
specified,  their  officers,  directors,  agents,  servants,  and  em- 
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Syllabua 
ployees,  are  further  enjoined  from  voting  or  attempting  to 
vote  said  stock  at  any  meeting  of  the  stockholders  of  the 
corporations  issuing  the  same,  and  from  exercising  or  at- 
tempting to  exercise  any  control,  direction,  supervision,  or 
influence  whatsoever  over  the  acts  and  doings  of  such  cor- 
poration. And  it  is  further  ordered  and  decreed  that  each 
and  every  of  the  defendant  corporations  the  stock  of  which 
is  held  by  any  other  defendant  corporation  as  hereinbefore 
shown,  their  officers,  directors,  servants,  and  agents  be,  and 
they  are  hereby,  respectively  and  collectively  restrained  and 
enjoined  from  permitting  the  stock  so  held  to  be  voted  by 
any  other  defendant  holding  or  claiming  to  own  the  same, 
or  by  its  attorneys  or  agents,  at  any  corporate  election  for 
directors  or  officers,  and  from  permitting  or  suffering  any 
other  defendant  corporation  claiming  to  own  or  hold  stock 
therein,  or  its  officers  or  agents,  to  exercise  any  control  what- 
soever over  its  corporate  acts. 


1803]     DR.  MILES  MEDICAL  CO.  v.  JOHN  D.  PARK 
&  SONS  CO.- 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     September  10,  1908.) 

[164  Fed.  Rep.,  803.] 

Monopolies  (§  17) — Contracts  in  Restraint  of  Trade — Sale  of 
Proprietary  Medicine. — A  system  of  contracts  between  the  manu- 
f.acturer  of  a  proprietary  medicine  made  in  accordance  with  a  secret 
formula  but  unpatented  and  all  dealers  authorized  by  it  to  handle 
such  medicine,  whether  regarded  as  contracts  of  sale  or  agency,  by 
which  jobbers  are  prohibited  from  selling  to  any  except  retailers 
licensed  by  such  manufacturer,  and  retailers  are  prohibited  from 
selling  to  any  save  those  licensed  to  buy  or  to  persons  buying  for 
consumption  only,  and  neither  jobber  nor  retailer  Is  permitted  to  sell 
except  at  prices  imposed  by  the  manufacturer,  the  purpose  and  effect 
being  to  maintain  prices  by  preventing  comiietition  in  price  between 
either  jobbers  or  retailers,  where  it  affects  interstate  sales  is  illegal 
both  at  common  law  and  under  the  federal  Anti-Trust  Act  of  July 

*  For  opinion  of  Supreme  Court,  affirming  judgment  (220  U.  S.,  378), 
see  vol.  4,  p.  1. 
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2,  1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200),  as  in  re 
straint  of  trade.* 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  i  13;  Dec. 
Dig.  §  17.] 
Sales  (§  7) — Contbacts — CJonstbuction — Sale  of  Bailment. — Con- 
tracts between  the  manufacturer  of  a  proprietary  medicine  and  Job- 
bers dealing  in  the  same  which  puri)ort  to  be  consignment  contracts 
and  to  make  the  Jobbers  agents  for  the  manufacturer  and  provide 
that  title  to  the  goods  shall  remain  in  the  manufacturer  until  they 
are  sold  by  the  Jobber  to  purchasers  whom  it  has  licensed  to  buy  the 
same  and  at  prices  fixed  by  it,  but  which  obligate  the  Jobbers  Co 
pay  a  fixed  price  for  the  medicine  without  the  right  to  return  it  and 
under  which  the  title  is  retained  even  after  the  price  has  been  paid 
or  '*  advanced,"  are  mere  subterfuges  to  disguise  purchasers  in  the 
mask  of  agency  and  to  evade  the  law  which  would  make  open  con- 
tracts of  sale  with  the  same  retrictions  upon  resale  illegal  as  in  re- 
straint of  trade,  and  are  in  fact  contracts  of  sale  and  not  of  agency. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  16,  17;  Dec. 
Dig.  §  7.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Kentucky. 

This  is  a  bill  by  manufacturers  of  proprietary  medicines  who  put 
them  upon  the  market  under  a  sytem  of  contracts  intended  to  main- 
tain the  prices  fixed  by  them.  There  are  two  forms  of  these  contracts, 
one  with  wholesalers  and  another  with  retailers.  Like  contracts,  it 
is  claimed,  have  been  made  and  signed  by  nearly  all  Jobbers  and  re- 
tailers in  the  United  States  who  deal  in  such  goods.  These  contracts 
are  set  out  at  the  close  of  the  opinion. 

The  defendant  company  refuses  to  enter  into  any  such  agreement, 
and,  according  to  the  averment  of  the  bill,  illegally  induces  persons 
who  have  to  violate  their  contracts  by  selling  to  him  though  unau- 
thorized to  buy  and  at  prices  below  those  which  such  persons  are  re- 
quired to  exact.  It  is  also  averred  that  for  the  purpose  of  protecting 
the  seller  from  the  consequences  of  a  breach  of  contract  the  defendant 
company  defaces  the  carton  inclosing  the  medicine  and  destroys  the 
evidence  thereon  or  thereto  attached  by  which,  through  a  serial  num- 
ber, complainant  might  trace  the  seller  who  breached  the  contract 
In  addition,  it  is  charged  that  defendant  sells  to  retailers  who  carry 
on  a  "cut  rate"  business,  who  In  turn  retail  to  consumers  at  rates 
less  than  those  at  which  complainant  requires  all  retailers  to  exact 
from  persons  buying  for  use.  The  biU  in  all  its  Important  averments 
as  to  the  manner  in  which  complainant  carries  on  Its  business  and 
the  advantages  of  such  method  and  the  evils  of  the  "  cut  rate  "  busi- 
ness in  such  goods,  as  well  as  its  averments  as  [  804  ]  to  the  knowledge 
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of  the  system  possessed  by  the  defendant,  are  substantially  Identical 
with  the  averments  of  the  bill  under  consideration  by  this  court  in 
Jno.  D,  Park  d  Sons  Co,  v.  Hartman,  153  Fed.  24,  82  C.  C.  A.  158,  12 
L.  R.  A.  (N.  S.)  1135.  In  the  Hartman  system  of  contracts,  the  con- 
tract  between  Hartman  and  the  Jobber  was  confessedly  one  of  sale; 
under  the  Dr.  Miles  system,  it  is  claimed,  it  is  one  of  consignment  or 
Agency  and  not  sale.  With  this  distinction,  If  it  exist,  the  opinion  In 
the  Hartman  case  may  be  referred  to  for  a  more  detailed  statement  of 
the  evils  of  the  competitive  or  '*cut  rate"  system  and  the  advantages 
of  the  one  price  or  noncompetitive  plan  which  the  complainant  seeks 
to  bring  about  by  the  system  of  contracts  here  involved. 

The  acts  and  conduct  against  which  complainant  seeks  relief  are 
identically  the  conduct  complained  of  in  the  Hartman  case,  and  the 
opinion  in  that  case  may  be  referred  to  for  a  more  detailed  statement 
of  the  case  here  made  for  relief.  A  demurrer  to  the  bill  was  sustained 
upon  the  authority  of  the  opinion  of  this  court  in  the  Hartman  case, 

Frank  F.  Reed   (Edward  S.  Rogers  and  Frederick  W. 
Hinkle^  on  the  brief),  for  appellant. 
William  J.  Shroder^  for  appellee. 

Before  Lurton,  Severens,  and  Richards,  Circuit  Judges. 

LuRTON,  Circuit  Judge  (after  stating  the  facts  as  above). 

We  see  no  substantial  difference  between  the  systems  of 
contracts  under  which  the  Dr.  Miles  Medical  Company  is 
now  conducting  its  business  and  that  under  which  Dr.  Hart- 
man carried  on  his  business  as  a  manufacturer  of  Perima, 
considered  by  this  court  at  length  in  the  case  of  Jno.  Z>.  Park 
(&  Sons  V.  Hartman^  153  Fed.  24,  82  C.  C.  A.  158, 12  L.  R.  A. 
(N.  S.)  1135.  That  case  is  pending,  undecided,  in  the  Su- 
preme Court.  The  complainant's  very  learned  counsel  was 
the  counsel  for  Hartman  in  that  case,  and  both  systems  of 
contracts  are  most  probably  the  fruit  of  his  acknowledged 
skill  in  respect  to  this  class  of  business  arrangements.  No 
difference  whatever  is  suggested  between  the  system  of  con- 
tracts considered  in  that  case  and  those  here  presented,  ex- 
cept, it  is  claimed,  that  the  agreement  with  jobbers  and 
wholesale  dealers  here  involved  is  one  of  bailment  or  agency 
and  not  one  of  sale  as  in  the  Hartman  case.  If  this  were  ad- 
mitted, it  does  not,  in  our  judgment,  operate  to  legalize  the 
"system"  of  which  that  agreement  is  but  one  part.    The 
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effect  of  that  contract  with  jobbers,  whether  it  be  regarded 
as  one  of  sale  or  of  agency,  is  to  restrain  jobbers  from  selling 
to  any  save  retailers  licensed  by  complainant,  and  to  restrain 
retailers  from  selling  for  resale  to  any  save  those  licensed  to 
buy  or  to  persons  who  buy  for  consumption  only,  and  to  none, 
by  either  jobber  or  retailer,  except  at  a  price  imposed  by  the 
manufacturer.  The  confessed  object  of  this  plan  or  system 
is  to  obtain  a  price  to  the  jobber  and  to  the  retailer  unaffected 
by  any  competition  between  them.  The  scheme  is  one  to 
enhance  or  maintain  prices  by  eliminating  all  possibility  of 
competing  rates  between  either  jobbers  or  retailers,  and  is 
quite  as  effectual  in  its  results  as  if  the  contract  with  the 
jobber  was  plainly  one  of  sale. 

But  we  are  not  disposed  to  concede  that  the  contracts  with 
jobbers  are  contracts  of  bailment.  There  are  too  many  fea- 
tures which  seem  inconsistent  with  a  mere  agency  or  commis- 
sion agreement.  All  the  responsibility  of  an  owner  seems 
cast  upon  the  so-called  "consignee."  He  is  not  given  the 
right  to  return  goods  unsold ;  that  can  be  done  only  upon  the 
cancellation  of  the  contract  and  demand  for  return.  The 
[806]  retention  of  title  for  the  security  of  the  price  would 
after  all  make  the  contract  one  of  conditional  sale,  and  the 
jobber  would  still  be  the  general  owner  and  responsible  as 
such.  Curiously  enough,  the  actual  payment  of  the  price  at 
which  the  consignment  is  billed  is  not  to  affect  the  title;  it  is 
still,  under  the  contract,  to  remain  with  the  so-called  *'  con- 
signor." Yet  the  heavy  inducement  of  5  per  cent  upon  a  very 
close  class  of  goods  is  held  out  to  induce  a  payment  in  ad- 
vance of  sales.  It  is  difficult  to  believe,  whatever  the  techni- 
cal relation  of  the  parties  under  such  an  agreement,  and 
whatever  the  belief  each  may  have  had  as  to  his  relation  to 
the  other,  that  such  jobbers  were  not  in  fact  and  law  the  gen- 
eral owners  of  goods  so  "consigned,"  and  engaged  in  selling 
for  themselves  and  not  as  the  mere  agents,  del  credere  or 
otherwise,  of  the  complainant.  The  scheme  seems  to  be  an 
effort  to  disguise  the  wholesale  dealers  in  the  mask  of  agency 
upon  the  theory  that  in  that  character  one  link  in  the  sys 
tern  for  the  suppression  of  the  "  cut  rate  "  business  might  be 
regarded  as  valid.  Hardly  any  two  contracts  raising  the 
question  of  sale  or  agency  are  so  near  alike  as  to  make  an 
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opinion  construing  one  an  authority  in  another*  It  matters 
little  what  the  parties  call  such  agreements.  Whether  the 
result  is  a  sale  or  an  agency  must  depend  upon  the  meaning 
and  intent  of  the  instrument  as  a  whole.  Looking  at  this 
agreement  thus,  we  think  the  jobber  must  be  regarded  as  the 
general  owner  and  engaged  in  selling  for  himself  and  not  as 
a  mere  agent  of  another.  True,  he  must  sell,  if  this  system  of 
doing  business  is  valid  and  enforceable,  as  he  obligates  him- 
self to  do,  but  nevertheless  he  is  selling  for  himself  and  upon 
his  own  account  and  risk.  Coweta  Fertilizer  Co.  v.  Bromn 
(decided  at  this  term,  and  cases  therein  cited)  163  Fed.  162; 
Ex  parte  White,  L.  R.  1870,  6  Ch.  App.  Cases;  Mack  v. 
Drummond  Tobacco  Co.,  48  Neb.  397,  67  N.  W.  174,  58  Am. 
St.  Rep.  691;  PeoHa  Co.  v.  Lyons,  153  111.  427,  38  N.  E.  661; 
ArhuckU  v.  Kirkpatrich,  98  Tenn.  221,  39  S.  W.  3, 36  L.  R.  A. 
285,  60  Am.  St.  Rep.  854. 

This  case  must,  after  all,  turn  upon  whether  there  is  such 
identity  of  character  between  the  statutory  monopoly  of 
articles  made  under  a  valid  patent  or  copyright  and  articles 
made  according  to  some  private  formula  as  to  exempt  them 
from  the  principles  which  apply  to  contracts  which  tend  to 
create  a  monopoly  or  restrain  trade  when  the  subject  is  an 
article  not  made  under  a  patent  or  copyright  or  secret  for- 
mula. A  distinction  exists  between  the  extent  of  the  pro- 
tection granted  by  the  patent  and  copyright  statutes,  and  the 
copyright  statute  has  been  held  "  not  to  create  the  right  to 
impose,  by  notice,  a  limitation  at  which  a  book  shall  be  sold 
at  retail  by  future  purchasers,  with  whom  there  is  no  privity 
of  contract."  Bobhs-Merrill  Co.  v.  Straus  (decided  by  the 
Supreme  Court,  June  1,  1908)  210  U.  S.  339,  28  Sup.  Ct. 
722,  52  L.  Ed.  1086.  This  distinction  has  been  drawn  since 
the  decision  of  the  cases  we  refer  to,  and  since  the  decision 
of  the  Hartman  case  above  referred  to.  There  are  decisions 
by  most  respectable  courts  which  hold  that  articles,  such  as 
proprietary  medicines,  are  outside  of  all  rules  and  statutes 
which  forbid  contracts  in  restraint  of  trade,  because  they  are 
made  under  a  secret  formula.  Some,  if  not  most,  of  these  de- 
cisions have  been  made  in  cases  in  which  the  Dr.  Miles  Med- 
ical (Company  has  been  a  party.  They  are  cited  and  com- 
mented [806]  upon  by  this  court  in  the  case  of  Jno.  D.  Park 
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d&  Sons  V.  Hartman,  153  Fed.  24,  34,  82  C.  C.  A.  158,  12 
L.  R.  A.  (N.  S.)  1135.  They  go  upon  the  conceded  fact  that 
a  trade  secret  or  medical  formula  is  a  monopoly  until  discov- 
ered by  fair  means,  and  will  be  protected  against  abuse  by 
one  who  learns  it  under  a  contract  limiting  its  use  or  in  the 
confidence  of  an  employment.  They  do  not  observe  any  dis- 
tinction between  the  necessary  monopoly  of  the  secret  itself 
and  the  unnecessary  monopoly  of  the  articles  made  accord- 
ing to  the  secret  process  and  offered  for  sale  and  resale  to  the 
consuming  public.  Neither  do  those  decisions  recognize  any 
distinction  between  the  statutory  monopoly  accorded  to  arti- 
cles protected  by  a  patent  or  copyright  and  those  made  under 
such  private  formulas.  The  argument  in  support  of  this  re- 
sult is  epitomized  in  all  the  cases  referred  to,  but  may  be 
seen  in  full  in  the  opinion  of  Colt,  C.  J.,  in  the  case  styled 
''Dr.  Miles  Medical  Co.  v.  Jayrws  Drug  Co.''  (C.  C.)  149 
Fed.  838.  The  same  argument  was  presented  by  the  counsel 
now  representing  the  Dr.  Miles  Medical  Company  in  the 
case  decided  by  this  court  of  Jno.  D.  Park  cfe  Sons  Co.  v. 
Hartman,  153  Fed.  24,  82  C.  C.  A.  158,  12  L.  R.  A.  (N.  S.) 
1135,  and  again  presented  with  elaboration  in  the  present 
case.  In  the  case  referred  to,  we  reached  with  unanimity  the 
conclusion  that  no  legal,  economic,  or  moral  reason  existed 
for  regarding  contracts  in  respect  to  the  vast  and  ever-in- 
creasing commerce  in  proprietary  medicines  as  either  out- 
side of  the  mischief  intended  to  be  remedied  by  the  federal 
statute  against  monopolies  or  the  rules  of  the  common  law, 
or  within  the  statutory  protection  afforded  by  the  patent 
and  copyright  statutes.  Any  other  conclusion  would  be  to 
sanction  a  monopoly  in  that  class  of  goods  vastly  more  far- 
reaching  than  the  monopoly  extended  upon  high  grounds 
of  public  policy  to  the  inventor.  The  statutory  monopoly 
has  a  limitation  of  a  few  years.  To  obtain  it  the  inventor 
must  put  on  record  his  invention.  At  the  end  of  the  term  the 
public  will  be  free  to  employ  the  discovery  without  the  bur- 
den theretofore  imposed  as  a  compensation  to  the  inventor. 
Not  so  with  the  monopoly  asked  for  by  those  who  control 
the  enormous  proprietary  trade  of  this  country.  Their 
monopoly  will  go  on  forever,  and,  if  there  be  merit  in  their 
10870'— S.  Doc.  Ill,  62-1,  vol  3 81 


Digitized  by 


Google 


476  164  FEDERAL  REPORTEB,  807. 

Opinion  of  the  Court. 

formula,  they  may  not  only  preserve  it  through  all  time,  but 
continue  to  restrain  prices  and  prevent  competition  in  the 
sale  of  the  product.  It  is  said  that  the  proprietor  of  such  a 
secret  remedy  need  never  communicate  his  formula.  Con- 
cede this.  To  say  that  he  need  never  compound  his  medicine, 
and  that,  if  he  does,  he  need  not  sell  it  unless  he  chooses,  is 
undoubtedly  true.  But  as  much  may  be  said  about  any  arti- 
cle which  the  producer  may  choose  to  make  or  not  to  make, 
sell  or  not  sell,  as  he  wills.  So  much  pertains  inherently  to 
the  natural  freedom  of  man  in  respect  to  his  own  actions. 
But  if  he  elects  to  make  and  sell  a  product  according  to  his 
formula,  a  public  interest  is  affected  if  he  be  permitted  to 
restrain  freedom  of  trade  in  the  article  when  it  has  once 
passed  under  the  dominion  of  a  buyer.  A  free  right  of 
alienation  is  an  incident  to  the  general  right  of  property  in 
articles  which  pass  from  hand  to  hand  in  the  commerce  of 
the  world.  Coke  on  Littleton,  §  360.  The  mere  fact  that 
one  article  or  class  of  articles  is  made  under  an  unknown 
and  private  formula  and  another  class  is  not  is  an  undeniable 
fact  which  may  serve  for  some  purposes  to  differentiate  them. 
But  [807]  that  single  fact  does  not  afford  an  economic 
reason,  and  still  less  a  legal  reason,  for  saying  that  it  oper- 
ates to  exempt  such  articles  from  rules  against  unlawful 
restraints  of  trade. 

We  need  not  repeat  the  argument  by  which  we  reached 
the  conclusion  that  the  system  of  contracts  which  Hartman 
sought  to  enforce  through  the  injunctive  power  of  a  court 
of  equity  was  obnoxious  not  only  to  the  statute  of  Congress 
against  restraints  and  monopolies  in  respect  of  interstate 
trade  but  inimical  also  to  the  reasonable  restraints  which 
at  common  law  may  be  imposed  as  ancillary  to  a  principal 
contract.  All  that  we  said  in  respect  to  the  Hartman  sys- 
tem is  applicable  here.  The  case  falls  directly  within  the 
reasoning  and  decision  of  that  case  in  respect  to  every  aspect 
of  the  question,  and  the  decree  sustaining  the  demurrer  inter- 
posed by  the  appellees  must  be  affirmed. 

"  Cofnaignment  (Contract    Wholesale.    The  Dr.  Miles  Medical  Company. 

"This  agreement  made  by  and  between  the  Dr.  Miles  Medical 
Ck)mpany,  a  corporation,  of  Elkhart,  Indiana,  hereinafter  referred  to 
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as  the  proprietor  and hereinafter  referred  to  as  the  con- 
signee, witnesseth: 

''That  the^said  proprietor  hereby  appoints  said  consignee  one  of 
its  \««iolesale  distrlbutiDg  agents,  and  agrees  to  consign  to  snch  con- 
signee for  sale  for  the  account  of  said  proprietor  snch  goods  of  Its 
manufacture  as  the  proprietor  may  deem  necessary,  the  title  thereto 
and  property  therein  to  be  and  remain  in  the  proprietor  absolutely 
until  sold  under  and  in  accordance  with  the  provisions  hereof,  and 
all  unsold  goods  to  be  immediately  returned  to  said  proprietor  on 
demand  and  the  cancellation  of  this  agreement  Said  goods  to  be 
invoiced  to  consignee  at  the  following  prices : 

''Medicines,  of  which  the  retail  price  is  $1.00;  $8.00  per  dozen. 

"Medicines  (if  any)  of  which  the  retail  price  is  50  cents;  $4.00 
per  dozen. 

"  Medicines,  of  which  the  retail  price  Is  25  cents ;  $2.00  per  dozen. 

"  E^eig^t  on  all  orders,  the  invoice  price  of  which  amounts  to 
$100.00  or  more,  to  t>e  prepaid  by  the  proprietor;  otherwise,  freight 
to  be  paid  by  consignee. 

"  Said  consignee  agrees  to  confine  the  sale  of  all  goods  and  products 
of  the  said  proprietor  strictly  to  and  to  sell  only  to  the  designated 
retail  agents  of  said  proprietor  as  spedfled  in  lists  of  such  retail 
agents  furnished  by  said  proprietor  and  alterable  at  the  will  of  said 
proprietor,  and  to  faithfully  and  promptly  account  and  pay  to  the 
proprietor  the  proceeds  of  all  sales,  after  deducting  as  full  com- 
pensation for  all  services,  charges  and  disbursements  a  commission 
of  ten  per  cent  of  the  invoice  value,  and  a  further  commission  of 
five  per  cent  on  the  net  amount  of  each  consignment,  after  deducting 
the  said  ten  per  cent  commission,  on  all  advances  on  account  re- 
mitted within  ten  days  from  date  of  any  consignment,  it  being  agreed 
between  the  parties  hereto  that  such  advances  shall  in  no  manner 
affect  the  title  to  such  goods,  which  title  shall  remain  in  the  pro- 
prietor as  if  no  such  advances  had  been  made;  provided  that  such 
advances  shall  be  repaid  to  said  consignee  should  the  said  proprietor 
terminate  this  agreement  and  the  return  of  any  unsold  goods  on 
which  advances  have  been  made.  Said  consignee  guarantees  the 
paym^it  for  all  goods  sold  under  this  agreement  and  agrees  to  render 
a  full  account  and  remit  the  net  proceeds  on  the  first  day  of  each 
month  of  and  for  the  sales  of  the  month  preceding.  Failure  to  make 
such  accounting  and  remittance  within  ten  days  from  the  first  of 
each  month  shall  render  the  whole  account  payable  and  subject  to 
draft,  but  the  proceeds  of  such  draft  shall  n^t  affect  the  title  of  any 
unsold  goods  which  shall  remain  In  the  proprietor  until  actually 
sold,  as  herein  provided. 

"  It  is  further  agreed  that  the  consignee  shall  furnish  the  proprietor 
from- time  to  time  upon  demand  full  statements  of  the  stock  of  goods 
of  the  proprietor  on  hand  on  any  date  specified  and  that  a  failure  to 
furnish  such  statements  within  ten  days  from  date  of  such  demand 
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shall  be  a  sufficient  cause  for  the  cancellation  of  this  agreement,  and 
a  demand  for  the  return  of  the  consigned  goods. 

[808]  "It  is  further  agreed  that  the  proprietor  will  cause  each 
retail  package  of  its  goods  to  be  identified  by  a  number  and  said  con- 
signee hereby  agrees  to  furnish  the  said  proprietor  full  reports  npon 
proper  cards  or  blanks  furnished  by  said  proprietor  of  the  disposition 
of  each  dozen  or  fraction  of  such  goods  by  means  of  the  identifying 
numt>ers,  specifying  the  names  and  addresses  of  the  retail  agents  to 
whom  such  goods  hare  been  delivered  and  the  dates  of  such  delivery, 
and  to  send  such  reports  to  said  proprietor  at  least  semi-monthly,  and 
at  any  other  time  on  the  request  of  said  proprietor. 

"It  Is  understood  and  agreed  between  the  parties  hereto  that  the 
commissions  herein  specified  shall  not  be  considered  as  earned  by  said 
consignee  upon  any  goods  of  said  proprietor  which  shall  have  been 
delivered  to  dealers  not  authorized  agents  of  sold  proprietor,  as  per 
list  of  such  agents,  or  upon  any  goods  whose  disposition  by  said  con- 
signee shall  not  have  been  properly  reported  as  herein  provided,  or 
sold  at  prices  less  than  the  prices  authorized,  and  that  said  consignee 
shall  not  credit  any  such  commissions  when  making  remittances  ou 
consignment  account  provided  notice  has  been  given  by  said  proprietor 
that  such  commissions  are  unearned ;  and  that  If  such  unearned  com- 
missions have  been  deducted  by  said  consignee  In  making  advance 
payments  or  monthly  remittances  on  account  they  shall  be  charged 
back  to  said  consignee  and  credited  and  paid  to  said  proprietor.  It 
is  understood  that  violation  or  non-observance  of  any  provision  hereof 
by  the  consignee  shall  make  this  agreement  terminable  and  all  unsold 
goods  returnable  at  the  option  of  the  proprietor. 

"  It  Is  agreed  that  the  goods  of  said  proprietor  shall  be  sold  by  said 
consignee  only  to  the  said  retail  or  wholesale  agents  of  said  proprietor, 
as  per  list  furnished,  at  not  less  than  the  following  prices,  to-wit: 

"  Medicines,  of  which  the  retail  price  is  $1.00 ;  $8.00  per  dozen. 

"  Medicines  (if  any),  of  which  the  retail  price  Is  50  cents;  $4.00  per 
dozen. 

"  Medicines,  of  which  the  retail  price  is  25  cents ;  $2.00  per  dozen. 

"  Provided,  that  said  consignee  may  allow  a  cash  discount  not  ex- 
ceeding one  per  cent,  if  paid  within  ten  days  from  date  of  invoice, 
and  that  when  sales  at  one  time  and  at  one  invoice,  amount  to  $15.00 
or  more,  the  said  consignee  may  allow  three  per  cent  trade  discount, 
and  if  said  purchase  amounts  to  $50.00  or  more,  five  per  cent  trade 
discount,  all  without  cost  to  the  proprietor,  and  if  such  $50.00  quan- 
tity shall  be  shipped  direct  to  the  retail  purchaser  from  the  labora- 
tory of  the  said  proprietor,  on  the  order  from  the  said  wholesale  dis- 
tributing agent,  freight  will  be  prepaid  by  the  proprietor,  but  not 
otherwise. 

"This  contract  will  take  effect  when  the  original,  duly  signed  by 
the  consignee,  has  been  received  and  accepted  by  the  Dr.  Miles  Medi- 
cal Ck>mpany,  at  Elkhart,  Indiana. 
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•  Done  under  our  hands A.  D.,  1907. 

(Fill  in  date  on  above  line.) 

'The  Dr.  Miles  Medical  CJompany. 


"Wholesale  dealer.  Sign  your  name  on  above  line.  Original  re- 
turn in  enclosed  envelope." 

"  Retail  Agency  CJontract 

"The  Dr.  Miles  Medical  Company. 

"  This  agreement  between  the  Dr.  Miles  Medical  Company  of  Elk- 
hart, Indiana,  and of ,  Retailers  named  on 

above  line, Town, State,  hereinafter  referred  to  as  the 

retail  agent,  witnesseth: 

** Appointed  Agent. 

"The  said  Dr.  Miles  Medical  Company  hereby  appoints  said  retail 
dealer  as  one  of  the  retail  distributing  agents  of  its  proprietary  medi- 
cines and  agrees  that  said  retail  agent  may  purchase  the  proprietary 
medicines  manufactured  by  said  Dr.  Miles  Medical  Company  (each 
retail  package  of  which  the  said  company  will  cause  to  be  Identified 
by  a  number)  at  the  following  prices,  to-wit: 

[809]  "  Wholesale  Prices. 

"MedicineSp  of  which  the  retail  price  is  fLOO;  $8.00  per  dozen. 
"  Medicines,  of  which  the  retail  price  is  50  cents ;  $4.00  per  dozen. 
"  Medicines,  of  which  the  retail  price  is  25  cents ;  $2.00  per  dozen. 

"Quantity  Discounts. 

"Provided  that  when  purchases  at  one  time  and  on  one  invoice 
amount  to  $15.00  (or  more),  wholesale  distributing  agents  are  au- 
thorized to  allow  three  per  cent  trade  discount;  if  such  purchase 
amounts  to  $50.00  (or  more)  five  per  cent  trade  discount  will  be 
allowed,  and  if  such  $50.00  quantity  be  shipped  direct  to  the  pur- 
chaser from  the  laboratory  of  said  Dr.  Miles  Medical  Ck)mpany  for 
the  account  at  such  wholesale  agent,  freight  will  be  prepaid,  but  not 
otherwise. 

"Full  price. 

"In  consideration  whereof  said  retail  agent  agrees  In  no  case  to 
Hell  or  furnish  the  said  proprietary  medicines  to  any  person,  firm  or 
corporation  whatsoever,  at  less  than  the  fuU  retail  price  as  printed 
on  the  packages,  without  reduction  for  quantity ;  and  said  retail  agent 
farther  agrees  not  to  sell  the  said  proprietary  medicines  at  any  price 
to  wholesale  or  retail  dealers  not  accredited  agents  of  the  Dr.  Miles 
Medical  (Company. 
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•*It  Is  further  agreed  between  the  parties  hereto  that  the  giving 
of  any  article  of  value,  or  the  making  of  any  concession  by  means 
of  trading  stamps,  cash  register  coupons,  or  otherwise,  for  the  pur- 
pose of  reducing  the  price  above  agreed  upon  shall  be  considered  a 
violation  of  this  agreement,  and  further  it  is  agreed  between  the 
parties  hereto  that  the  Dr.  Miles  Medical  Company  will  sustain 
damage  in  the  sum  of  twenty-five  dollars  ($25.00)  for  each  violation 
of  any  provision  of  this  agreement,  it  being  otherwise  impossible  to 
fix  the  measure  of  damage. 

"This  contract  will  take  effect  when  a  duplicate  thereof,  duly 
signed  by  the  retail  agent,  has  been  received  and  approved  by  the 
Dr.  Miles  Medical  Company,  at  its  office  at  Elkhart,  Indiana. 

"  Done  under  our  hands ,  A.  D.  1907. 

(Fill  in  date  on  above  line.) 

"  The  Dr.  Miles  Medical  Company. 


"  Retail  dealer,  sign  your  name  on  above  line  in  ink. 
"To  retail  dealer: 

"Paste  printed  label,  giving  name  and  address,  that  your  name 
may  be  correctly  listed. 

"  Duplicate.    Keep  for  reference." 


[227]     CONTINENTAL  WALL  PAPER  COMPANY  v. 
LOUIS  VOIGHT  &  SONS  COMPANY.- 

CERTIORARI  TO  THE   UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  SIXTH  CIRCUIT. 

No.  16.     Argued  April  24,  27,  1908. — Decided  February  1,  1909. 
[212  U.  S.  227.] 

Where  a  number  of  manufacturers  situated  in  different  States  en- 
gaged in  manufacturing  an  article  sold  in  different  States,  organ- 
ize a  selling  company  through  which  their  entire  output  is  sold,  In 
accordance  with  an  agreement  between  themselves,  to  persons  only 
as  enter  into  a  purchasing  agreement  by  which  their  sales  are 
restricted,  the  effect  [228]  is  to  restrain  and  monopolize  interstate 
and  foreign  trade  and  commerce  and  is  illegal  under  the  Anti- 
Trust  Act  of  July  2, 1890,  c.  647,  26  Stat.  209 ;  and  so  held  in  regaM 
to  a  combination  of  wall  paper  manufacturers.* 

<>For  opinion  of  Circuit  Court  of  Appeals,  Sixth  Circuit  (148  Fed. 
Rep.  939)  see,  ante,  p.  44. 

*  Syllabus  co^rlghted,  1909,  by  The  Banks  Law  Publishing  Ooa- 
pany. 
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While  a  voluntary  purchaser  of  goods  at  stipulated  prices  under  a 
collateral,  independent  contract  cannot  avoid  payment  merely  on 
the  ground  that  the  vendor  was  an  illegal  combination,  Connolly  v. 
Union  Sewer  Pipe  Co,,  384  U.  S.  540,  a  vendee  of  goods  purchased 
from  an  illegal  agreement  can  plead  such  illegality  as  a  defense. 

The  court  can  not  lend  its  aid  in  any  way  to  a  party  seeking  to  real- 
ize the  fruits  of  an  illegal  contract,  and,  while  this  may  at  times 
result  in  relieving  a  purchaser  from  paying  for  what  he  has  had, 
public  policy  demands  that  the  court  deny  its  aid  to  carry  out  ille- 
gal contracts  without  regard  to  individual  interests,  or  knowledge 
of  the  parties. 

The  refusal  of  judicial  aid  to  enforce  illegal  contracts  tends  to  reduce 
such  transactions. 

In  determining  whether  a  contract  amounts  to  a  combination  in  re- 
straint of  interstate  trade  in  violation  of  the  act  of  July  2,  1890, 
all  the  facts  and  circumstances  will  be  considered.    Addyston  Pipe 
Co,  V.  United  States,  175  U.  S.  211,  247. 
148  Fed.  Rep.  939,  affirmed. 

[53  L.  ed.  486.]  • 

1.  A  recovery  upon  an  account  for  goods  sold  and  delivered  by  a  cor- 
poration created  to  elTectuate  a  combination  of  wall  paper  manu- 
facturers, inten\1lng  and  having  the  effect  directly  to  restrain  and 
monopolize  trade  and  commerce,  In  violation  of  the  Anti-Trust  Act 
of  July  2,  1890  (26  Stat,  at  L.  200,  chap.  647,  XT.  S.  Comp.  Stat. 
1901,  p.  3200).  can  not  be  had  where  the  account  is  made  up,  within 
the  knowledge  of  both  buyer  and  seller,  with  direct  reference  to., 
and  in  execution  of,  the  agreements  which  »!onstitute  the  illegal 
combination.'* 

2.  Defendants  In  an  action  for  goods  sold  and  delivered  are  entitled 
to  judgment  on  a  demurrer  admitting  the  allegations  of  a  defense 
set  up  by  way  of  answer,  which  in  substance  disclose  that  plaintift 
is  the  selling  agent  of  a  combination  of  wall  pai)er  manufacturers 
which  offends  against  the  Anti-Trust  Act  of  July  2,  ISOO,  that,  in 
carrying  out  such  combination,  defendants  were  virtually  compelled 
to  sign  a  jobber's  agreement  which,  in  effect,  bound  them  to  buy 
from  the  plaintiff  all  the  wall  paper  needed  in  their  business  at  cer- 
tain fixed  prices,  and  not  to  sell  at  lower  prices  or  upon  better  terms 
than  those  at  which  plaintiff  itself  sells  to  dealers  otlier  than  job- 
bers, that  the  goods  in  question  were  ordered  pursuant  to  such 
agreement  and  at  the  prices  fixed,  that  such  prices  were  unreason- 
able, and  that  all  the  transactions  between  the  parties  were  in  fur- 
therance of  the  illegal  combination.^ 

•  Syllabus  copyrighted,  1909,  by  The  Lawyers  Co-operative  Publish- 
ing Ck>mpany. 
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The  facts  appear  in  the  statement  of  Mr.  Justice  Harlan. 
Mr,  Louis  Marshall^  with  whom  Mr.  Joseph  WUby  was  on 
the  brief,  for  petitioner. 

Assuming,  but  not  conceding,  that  the  organization  of  the 
plaintiff  was  for  the  purpose  of  restraining  competition,  and 
enhancing  prices,  the  defendants  have  no  defense,  under  com- 
mon-law considerations,  to  the  action  brought  against  them 
to  recover  for  goods  sold  and  delivered. 

The  illegality  of  the  acts  of  plaintiff,  even  if  proved,  do 
not  absolve  the  defendants  from  the  legal  obligation  to  pay 
for  goods  admittedly  bought  by  them.  "A  person  does  not 
become  an  outlaw  and  lose  all  rights  by  doing  an  illegal 
act."    National  Bank  &  Loan  Co,  v.  Petrie,  189  U.  S.  425. 

This  case  is  governed  by  the  decision  of  this  court  in  the 
case  of  Connolly  v.  Union  Sewer  Pipe  Co,^  184  U.  S.  540, 
and  [229]  cases  there  cited.  See  also,  to  the  same  effect,  ttie 
following:  Edison  Electric  Light  Co,  v.  Sawyer-Man  Elec- 
tric Co,^  53  Fed.  Rep.  598;  American  Soda  Fountain  Co.  v. 
Green,  69  Fed.  Rep.  333;  Brown  Saddle  Co.  v.  Troxel^  98 
Fed.  Rep.  G20;  National  Folding  Box  and  Paper  Co,  v. 
Robertson,  99  Fed.  Rep.  985;  Otis  Elevator  Co,  v.  Geiger^ 
107  Fed.  Rep.  131 ;  Ocean  Ins,  Co,  v.  Polleys,  13  Peters,  164 
Armstrong  v.  American  Exchange  Bank,  133  U.  S.  467 
Buchanan  v.  Drovers*  National  Bank,  55  Fed.  Rep.  226 
Morris  v.  Norton,  75  Fed  Rep.  926;  Phalen  v.  Clark^  19 
Connecticut,  432;  The  Charles  E,  Wisewell,  86  Fed.  Rep. 
674;  Phenix  Ins,  Co.  v.  Clay,  101  Georgia,  332;  Erb  v.  In- 
surance Co,,  98  Iowa,  611;  Niagara  Ins.  Co.  v.  DeGraff,  12 
Michigan,  136;  Tracy  v.  Talmage,  14  N.  Y.  175;  Curtis  v. 
Leavitt,  15  N.  Y.  245;  Mandelbaum,  v.  Greyovich,  17  Nevada, 
95;  Planters*  Bank  v.  Union  Bank,  16  Wall.  600;  Yar- 
bor oughts  Admr,  v.  Avant,  66  Alabama,  526;  Ware  v.  Curry, 
67  Alabama,  274;  Martin  v.  Hodge,  47  Arkansas,  378; 
National  Distilling  Co.  v.  Cream  City  Importing  Co.,  86 
Wisconsin,  352;  Minnesota  Lumber  Co.  v.  Whitebreast  Co., 
56  111.  App.  248;  Congress  Co.  v.  Knowlton,  103  U.  S.  49; 
Welch  V.  Wasson^  6  Gray,  506 ;  Levin  v.  Chicago  Gas  Light 
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ds  Coke  Co.y  64  HI.  App.  393 ;  Ingraham  v.  National  Salt  Co.^ 
130  Fed.  Rep.  676. 

Again,  assuming  that  the  plaintiff  was  a  trust,  and  that 
it  could  have  been  lawfully  proceeded  against,  under  the  act 
of  Congress  of  July  2,  1890,  yet  that  fact  does  not  prevent 
the  plaintiflP  from  recovering  for  the  goods  which  it  sold  and 
delivered  to  the  defendants. 

While  the  statute  declares  a  trust,  or  combination,  such  as 
the  plaintiff  is  claimed  to  be,  illegal,  and  subjects  every  per- 
son entering  into  the  combination  to  fine  and  imprisonment, 
and  makes  adequate  provision  for  its  annulment,  yet  there  is 
nothing  in  the  act,  which  permits  one  who  purchases  goods 
from  such  a  trust,  to  despoil  it  of  its  property.  The  Gov- 
ernment of  the  United  States  is  sufficiently  powerful  to  cope 
with  an  unlawful  monopoly,  without  legalizing  robbery  of 
the  char  [  230  Jacter  which  the  defendants  are  seeking  to 
perpetrate,  through  the  aid  of  the  courts.  Connolly  v. 
Union  iSexcer  Pipe  Co.,  184  U.  S.  540;  Tlie  Charles  E.  Wise- 
wall,  74  Fed.  Rep.  802,  affirmed,  86  Fed.  Itep.  671 ;  Dicker- 
man  V.  Northern  Trust  Co.,  176  U.  S.  195;  Lafayette  Bridge 
Co.  V.  City  of  Streator,  105  Fed.  Rep.  229 ;  Cincinnati  Packet 
Co.  V.  Bay,  200  U.  S.  179,  185. 

Even  assuming,  that  the  clause  contained  in  the  contract 
between  the  plaintiff  and  the  defendants,  which  prohibited 
the  latter  from  selling  any  of  the  merchandise  purchased 
from  the  former,  at  lower  prices  than  those  specified  in  the 
schedule  annexed,  was  illegal,  the  only  effect  of  such  ille- 
gality would  be,  to  nullify  that  provision,  and  not  to  prevent 
the  plaintiff  from  recovering  for  merchandise  actually  re- 
ceived and  kept  by  the  defendants.  Pigofs  case,  11  Coke 
Rep.  276  (1615),  holding  that  if  some  conditions  indorsed 
on  a  bond,  are  against  law,  and  some  are  good  and  lawful, 
the  covenants  or  conditions  which  are  against  law,  are  void 
ah  inito,  and  the  others  stand  good.  And  see  Hammon  on 
Contracts,  251  et  seq.;  Anson  on  Contracts  (8th  ed.),  206; 
Pickering  v.  Rfracomhe  Ry.  Co.,  L.  R.  3  C.  P.  235,  250; 
United  States  v.  Bradley,  10  Pet.  343;  Hynds  v.  Hays,  25 
Indiana,  3] ;  Kerrison  v.  Cole,  8  East,  231;  Gelpcke  v.  City 
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of  Duhuque^  1  Wall.  221;  Gaskell  v.  King^  11  East,  165; 
Erie  Ry,  Co,  v.  Union  Locomotive  &  Exp,  Co.^  35  N.  J.  L. 
240;  Baines  v.  Gearey^  35  Ch.  Div.  154;  Waliis  v.  Day,  2 
Mees.  &  W.  273;  Haynes  v.  Doman,  L.  R.  (1899)  2  Ch.  13; 
Oregon  Navigation  Co,  v.  Winsor,  20  Wall.  64;  Western 
U.  T.  Co.  V.  Burlington  cfe  S.  W,  Ry.  Co.,  11  Fed.  Rep.  1; 
Preshury  v.  Fisher,  18  Missouri,  50;  Moore  v.  Bonnet,  40 
California,  251 ;  Hanauer  v.  C^/'fl^y,  25  Arkansas,  350;  Price  v. 
Green,  16  Mees.  &  W.  346;  Wiley  v.  Baumgardner,  97  In- 
diana, 66;  Z>^fln  v.  Emerson,  102  Massachusetts,  480;  P^Z^s  v. 
Eichele,  62  Missouri,  171 ;  United  States  v.  Bradley,  10  Pet. 
343,  360,  364;  Trenton  Potteries  Co,  v.  Oliphant,  58  N.  J. 
Eq.  507;  S.  C.  46  L.  R.  A.  255;  Thomas  v.  Miles,  3  Ohio  St. 
274;  Smith's  Appeal,  113  Pa.  St.  579. 

The  principle  of  these  cases  is  directly  in  point  here.  The 
plaintiff  agreed  to  sell  to  the  defendants  certain  merchan- 
dise [231]  at  an  agreed  price.  The  latter  agreed  to  pay  for 
the  merchandise  received  the  stipulated  price,  and  also 
agreed  that  they  would  not  sell  such  merchandise  at  a  lesser 
price  than  that  specified  in  the  contract. 

Assuming  that  the  latter  condition  is  void,  in  that  event 
it  was  not  binding  upon  the  defendants ;  but,  as  has  been  seen, 
such  invalidity  would  not  absolve  the  defendants  from  lia- 
bility on  their  covenant  to  pay  for  the  merchandise  delivered. 

Mr.  Orris  P.  Cobb  and  Mr.  Morrison  R.  Waite  for  re- 
spondent. 

Treating  the  matter,  as  it  must  be  treated,  as  one  general 
scheme,  all  one  agreement,  it  plainly  comes  within  the  com- 
mon-law inhibition  against  contracts  in  restraint  of  trade, 
as  well  as  the  statutes.  Addyston  Pipe  <&  Steel  Co.  v. 
United  States,  175  U.  S.  211 ;  Swift  &  Co.  v.  United  States, 
196  U.  S.  375,  396;  Montague  v.  Lowry,  193  U.  S.  38,  45; 
Loewe  v.  Lawlor,  208  U.  S.  274. 

The  combination  was  an  illegal  trust,  and  an  unlawful 
combination  within  the  meaning  of  the  statutes.  United 
States  V.  Titans-Missouri  Assn.,  166  IT.  S.  290 ;  United  States 
v.  Joint  Traffic  Assn.,  171  U.  S.  505;  Montague  v.  Lowry, 
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193  U.  S.  38;  Northern  Securities  Co.  v.  United  States^  193 
U.  S.  197;  Swift  <&  Co.  v.  United  States,  196  U.  S.  375;  Na- 
tional  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  115,  129;  United 
States  V.  Jellico  C.  <&  C.  Co.,  46  Fed.  Rep.  432;  American 
Biscuit  Co.  V.  Klotz,  44  Fed.  Rep.  721 ;  Oliver  v.  GUmore, 
52  Fed.  Rep.  562;  C,  M.  cfe  St.  P.  R.  Co.  v.  W abash,  cfcc, 
R.  R.  Co.,  61  Fed.  Rep.  993,  997;  National  Hankow  Co.  v. 
Bench,  83  Fed.  Rep.  36,  38;  S.  C.  84  Fed.  Rep.  226;  United 
States  V.  Coal  Dealers'*  Assn.,  85  Fed.  Rep.  252;  Cravens  v. 
Carter-Crume  Co.,  92  Fed.  Rep.  479,  485;  Lourry  v.  Tile  & 
G.  Assn.,  98  Fed.  Rep.  817,  826;  S.  C.  106  Fed:  Rep.  38; 
Montague  v.  Lowry,  116  Fed.  Rep.  27;  United  States  v. 
C.  <&  O.  Fuel  Co.,  105  Fed.  Rep.  93;  C.  &  O.  Fuel  Co.  v. 
United  States,  115  Fed.  Rep.  610;  City  of  Atlanta  v.  Chatta- 
nooga, F.  &  P.  Co.,  101  Fed.  Rep.  900. 

The  contract  between  the  plaintiff  and  defendant,  under 
which  [282  J  arises  the  account  sued  on,  is  a  part  of  and  di- 
rectly connected  with  the  illegal  combination,  and  hence, 
unenforceable,  and  not  merely  a  collateral  or  independent 
contract. 

It  is  clear  that  this  is  not  a  mere  case  of  a  sale  by  a  monop- 
oly or  a  trust  to  a  third  person  and  that  the  objection  raised 
by  the  defendant  is  not  the  same  as  that  which  would  be 
raised  by  an  outsider  purchasing  from  a  trust  Connolly  v. 
Union  Sewer  Pipe  Company,  184  U.  S.  540,  distinguished. 

The  fact  that  the  consideration  has  all  been  executed  on 
one  side  can  not  alter  the  matter.  There  can  be  no  recovery 
for  goods  sold  and  delivered  under  trust  contracts,  or  any 
other  contract  creating  an  illegal  monopoly  in  restraint  of 
trade.  See  Detroit  Salt  Co.  v.  National  Salt  Co.,  134  Michi- 
gan, 103 ;  Amot  v.  Pittston  c6  Ehnira  Coal  Co.,  68  N.  Y.  558 ; 
Unckles  v.  Colgate,  148  N.  Y.  529,  538;  Clancy  v.  Onondaga 
Fine  Salt  Mfg.  Co.,  62  Barb.  395,  405^07;  Houck  v.  Brew. 
Assn.,  88  Texas,  184;  Fuqua  v.  Pabst  Brew.  Co.,  90  Texas, 
298;  Texas  Brew.  Co.  v.  Templeman,  90  Texas,  277;  Carriage 
Co.  V.  Hatch,  19  Tex.  Civ.  App.  120. 

All  the  statutes  relied  on  in  this  case  expressly  forbid 
the  making  of  the  contracts  of  which  the  one  between  the 
plaintiff  and  defendant,  set  out  in  the  third  defense,  was  a 
material  step;  expressly  declare  the  contracts  void;  and  ex- 
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pressly  impose  a  penalty  upon  the  making  of  them  and  ex- 
pressly make  them  criminal. 

Under  these  statutes  such  transactions  and  such  contracts 
are  just  as  illegal  as  gambling;  as  contracts  to  assist  in  the 
smuggling  of  goods ;  as  contracts  to  deal  in  futures ;  as  con- 
tracts to  make  and  circulate  counterfeit  money;  as  the  sale 
of  liquor  in  violation  of  law ;  as  contracts  to  assist  in  prosti- 
tution; or  in  any  other  way  to  violate  criminal  statutes,  or 
in  furtherance  of  such  objects. 

The  cases  in  which  recovery  has  been  denied  either  of  the 
contract  price  when  suing  on  the  contract  or  on  the  common 
counts  ignoring  the  contract,  are  numerous.  Ribhans  v. 
Crickett,  1  B.  &  P.  264,  266;  Bensley  v.  Bignold,  6  B.  & 
Aid.  [233]  335;  Marchant  v.  Evans,  2  J.  B.  Moore,  14; 
Gibh8  V.  Gas  Co,,  130  U.  S.  396,  412;  Irwin  v.  Williar,  110 
U.  S.  499;  McMullen  v.  Hoffman,  174  U.  S.  639;  Embry  v, 
Jemison,  131  U.  S.  336,  348;  Miller  v.  Ammon,  145  U.  S. 
421,  427;  Hanauer  v.  Doane,  12  Wall.  342;  Sprott  v.  Umted 
States,  20  Wall.  469;  Kohn  v.  Melcher,  43  Fed.  Kep.  641; 
Peck  V.  Burr,  10  N.  Y.  294,  297;  Johnston  v.  Dahlgren,  166 
N.  Y.  355,  25S;Brinkman  v.  Eisler,  40  N.  Y.  865,  866. 

These  cases  show  that  wherever  and  in  whatever  form  the 
question  has  arisen,  whether  for  goods  sold  and  delivered, 
for  money  loaned,  services  rendered,  there  can  be  no  recovery 
on  an  implied  contract  where  the  express  contract  is  illegal 
and  the  goods  sold,  the  money  loaned,  or  the  services  per- 
formed under  and  in  pursuance  of  and  in  furtherance  of  an 
illegal  contract. 

Mr.  Justice  Harlan  made  the  following  statement  of  facts. 

The  Continental  Wall  Paper  Company,  a  corporation  of 
New  York,  brought  this  action  against  The  Lewis  Voight  & 
Sons  Company,  a  corporation  of  Ohio,  to  recover  the  sum 
of  $56,762.10,  as  the  alleged  balance  on  an  account  for 
merchandise  sold  and  delivered  to  the  defendant 

The  petition  and  answer  were  both  amended.  The 
amended  answer  contained  six  separate  defenses,  the  last 
three  of  which  were  made  counterclaims  and  cross-petitions. 
The  plaintiff  demurred  to  the  second,  third,  fourth  and  fifth 
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defenses  upon  the  ground  that  neither  of  them  stated  facts 
sufficient  to  constitute  a  defense;  and  it  demurred  to  the 
first  and  second  counterclaims  and  cross-petitions  upon  the 
ground  that  they  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  plaintiflF.  It  also  replied  to  the 
sixth  defense  and  to  the  third  counterclaim. 

The  cause  was  submitted  in  the  Circuit  Court  on  the  de- 
murrers, and  the  court  sustained  the  demurrer  to  the  second, 
fourth  and  fifth  defenses  and  to  the  first  and  second 
counter[234] claims  and  cross-petitions,  but  overruled  the 
demurrer  to  the  third  defense.  The  parties  not  desiring  to 
plead  further,  it  was  adjudged  that  upon  the  allegations  of 
the  third  defense  the  defendant  was  entitled  to  judgment 
(and  judgment  was  entered)  dismissing  the  petition  and 
amended  petition;  and  was  likewise  entitled  to  judgment 
(and  judgment  was  entered)  dismissing  the  first  and  second 
counterclaims  and  cross-petitions.  The  case  was  carried  by 
the  Continental  Wall  Paper  Company  to  the  Circuit  Court 
of  Appeals,  where  it  was  assigned  for  error  that  the  Circuit 
Court  erred  in  overruling  the  demurrer  to  the  third  defense, 
and  in  dismissing  the  suit.  The  Circuit  Court  of  Appeals 
affirmed  the  judgment,  thereby  sustaining  the  sufficiency  of 
that  defense.    The  case  is  fully  reported  in  148  Fed.  Rep.  939. 

If  the  facts  stated  in  the  third  defense — ^taking  them  to  be 
true,  as  upon  demurrer  we  must  do — are  sufficient  to  prevent 
any  recovery  whatever,  by  the  plaintiff,  it  is  not  necessary 
to  go  further  and  consider  any  other  questions.  In  view  of 
the  peculiar  character  of  the  case  it  is  deemed  just  to  the 
parties,  however  much  it  may  lengthen  or  burden  this  opin- 
ion to  do  so,  to  set  out  that  defense  fully  and  in  the  words 
of  the  answer. 

The  third  defense — the  facts  stated  therein  being  admitted 
by  the  demurrer — gives  the  names  of  numerous  companies 
and  firms  (more  than  thirty  in  number)  which  formed  a 
combination  by  the  name  of  the  Continental  Wall  Paper 
Company,  and  also  sets  out  the  various  agreements  under 
which,  it  was  alleged,  the  combination  was  organized  to 
restrain  and  monopolize  interstate  commerce.  The  defendant 
corporation  alleged  that  on  the  first  day  of  July,  1898,  the 
National  Wall  Paper  Company  was  the  owner  of  factories 
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for  the  manufacture  of  wall  paper  in  certain  cities  in  New 
York,  Pennsylvania,  New  Jersey  and  Massachusetts,  and 
that  there  were  like  factories  owned  by  persons  and  corpora- 
tions in  other  States;  that  "  all  of  said  companies  and  firms 
were  engaged  in  the  manufacture  of  wall  paper  and  in  sell- 
ing their  product  in  the  States  where  their  said  manufac- 
tories were  situated,  and  in  all  the  [236]  other  States  and 
Territories  of  the  United  States  and  in  foreign  countries, 
and  were  each  and  all  engaged  in  commerce  between  the 
States  and  Territories  and  with  foreign  nations,  and  they 
produced  and  sold  upwards  of  ninety-eight  (98)  per  cent  of 
all  the  wall  paper  manufactured  and  sold  in  the  several 
States  and  Territories  of  the  United  States.  Contriving  and 
intending  and  conspiring  with  each  other  to  form  a  combina- 
tion and  trust  by  which  to  limit  the  production  of  wall  paper 
in  the  United  States  and  also  to  enhance  the  price  thereof 
to  the  jobbers,  the  wholesalers,  the  retailers  and  the  con- 
sumers of  wall  paper,  which  is  an  article  of  commodity  of 
general  necessity  and  use  among  the  United  States  and 
foreign  countries,  and,  as  such,  was  and  is  used  and  sold 
everywhere  for  the  preservation,  protection,  and  decoration 
of  buildings  and  dwelling  houses;  and,  contriving  and  in- 
tending and  conspiring  with  each  other  to  unlawfully  control 
and  restrain  trade  and  commerce  between  the  several  States 
and  Territories  of  the  United  States,  and  with  foreign  coun- 
tries, the  firms  and  corporations  hereinbefore  mentioned, 
agreed  with  each  other  that  while  said  corporations  and  per- 
sons retain  the  ownership  of  their  several  plants  and  busi- 
ness, and  preserve  and  continue  their  separate  identities  and 
operate  said  several  manufactories  and  business  as  before, 
the  control  of  said  several  businesses,  and  all  matters  relating 
to  and  affecting  the  production  of  said  establishments  and 
the  prices  and  sale  of  wall  paper  manufactured  thereby, 
should  be  placed  under  the  control  of  a  committee  to  be  ap- 
pointed by  said  several  corporations  and  firms,  each  to  have 
a  voice  in  such  appointment,  in  proportion  to  the  capacity 
of  the  several  factories  owned  by  them  respectively;  that 
said  committee  should  adopt  rules  and  regulations  govern- 
ing the  manner  of  conducting  the  business  of  all  said  persons, 
firms,  and  corporations,  the  hours  said  factories,  owned  by 
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them,  should  be  operated,  the  patterns  of  wall  paper  to  be 
manufactured  by  them,  the  times  when  samples  of  the  goods 
to  be  manufactured  for  the  ensuing  season  should  be  sub- 
mitted to  a  pricing  committee,  appointed  by  said  committee, 
to  enable  it  to  classify  and  [236]  fix  the  list  prices  thereof; 
to  fix  and  determine  list  prices,  discounts,  terms  of  sale, 
equalization  of  freight  rates  and  all  other  matters  affecting 
the  production  and  regulation  of  prices,  and  the  classification 
of  the  dealers  in  wall  paper  in  the  United  States;  and  the 
prices  at  which  wall  paper  should  be  sold  to,  and  by  such 
several  classes;  and  the  division  of  the  profits,  thence  arising 
among  said  corporations  and  firms,  not  in  proportion  to  their 
production  and  sales,  but  in  proportion  to  their  capacity ; 
and,  further,  that,  to  secure  the  faithful  performance  by  each 
of  said  persons  and  corporations  of  the  provisions  of  said 
trust  agreement,  they  should  each  pay  a  sum  into  a  common 
pool,  in  proportion  to  the  capacity  of  their  respective  manu- 
factories, which  said  sum  should  be  forfeited  by  any  of  said 
manufacturers  who  should  break  said  agreement,  compete 
with  the  other  parties  to  said  agreement,  or  sell  at  other  or 
different  prices  than  those  to  be  fixed  by  said  committee. 
«  «  «  «  « 

The  National  Wall  Paper  Company,  for  itself  and  the 
members  of  said  combination,  hereinbefore  alleged  to  be 
represented  by  it,  should  select  three  (3)  so-called  directors 
of  said  The  Continental  Wall  Paper  Company,  and  said 
other  firms  and  corporations  should  select  three  (3)  other 
so-called  directors  of  said  company,  which  six  (6)  so-called 
directors  should  select  a  seventh  (7th),  who  should  decide 
all  disputed  matters ;  that  said  corporation  and  firms,  calling 
itself,  or  themselves,  respectively,  the  vendor,  should  sign  a 
printed  contract  or  agreement  with  said  The  Continental 
Wall  Paper  Company,  calling  itself  the  company,  a  copy  of 
which  contract  or  agreement  is  attached  hereto  marked  *"  Ex- 
hibit 1,"  [which  is  given  in  the  margin  «]  the  said  agreement 

<»  Exhibit  1, 

An  agreement,  made  this  —  day  of in  the  year  one  thousand 

dgbt  hundred  and  ninety-eight,  by  and  between a  cor- 
poration organised  under  the  laws  of  the  State  of (hereinafter 
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being  printed  with  blanks  for  [287]  the  necessary  signatures 
as  well  as  numbers  of  shares  allotted,  the  sum  to  be  paid 
therefor  and  the  name  of  the  so-called  vendor. 

[238]  For  the  purposes  and  with  the  intentions  aforesaid, 
it  was  further  agreed  that  said  The  Continental  Wall  Paper 
Company  should,  in  some  form  so  as  to  disguise  the  real 
nature  of  the  transaction,  compel  all  dealers  in  wall  paper, 
whether  [239]  jobbers  or  wholesalers,  to  sign  an  agreement 

called  the  vendor),  party  of  the  first  part,  and  the  (Continental  Wall 
Paper  Company,  organized  under  the  laws  of  the  State  of  New  York 
(hereinafter  called  the  company),  party  of  the  second  part. 

Whereas,  the  vendor  is  engaged  in  the  manufacture  and  sale  of  wall 
paper,  borders  and  other  articles  usually  produced  and  handled  In 
connection  therewith,  and  the  comimny  is  desirous  of  action  as  its 
selling  agent  in  handling  the  entire  product  of  the  vendor;  and 

Whereas,  the  company  has  an  authorized  capital  of  two  hundred 
thousand  dollars,  divided  into  16,(X)0  shares,  of  the  par  value  of  |12.50 
each;  and 

Whereas,  the  vendor  is  desirous  of  acquiring  shares  of  the  stock 
of  said  company  at  par,  and  to  that  end  has  offered  to  enter  Into  this 
agreement  and  to  secure  the  performance  thereof  by  the  deposit  of 
said  shares. 

Now,  therefore,  in  consideration  of  the  foregoing  recitals,  and  for 
other  good  and  valuable  considerations  it  is  agreed,  between  the  par- 
ties hereto,  as  follows: 

First.  The  vendor  hereby  agrees  to  sell  unto  the  company  and  the 
latter  agrees  to  purchase,  the  entire  product  of  wall  paper  that  may 
be  manufactured  by  the  vendor  for  the  period  from  July  20th,  1898, 
to  the  first  day  of  July,  1899. 

The  prices  at  which  the  merchandise  shall  be  sold  to  the  company 
are  set  forth  in  a  schedule  hereto  annexed,  marked  "A"  and  hereby 
made  part  of  this  agreement. 

The  vendor  further  grants  unto  the  company  the  right  to  two  re- 
newals of  said  contract  of  one  year  each,  provided  that  In  the  event 
of  the  election  of  the  company  to  avail  Itself  of  either  of  said  renewals 
it  shall  so  signify  in  writing  to  the  vendor  before  the  first  day  of  June 
next  preceding  the  renewal  term,  and  provided  further  that  such 
election  to  renew  shall  be  accompanied  by  the  written  consents  of  all 
the  registered  stockholders  of  the  company,  including  that  of  the 
vendor. 

Second.  That  the  goods  acquired  by  the  company  from  the  voidor 
hereunder  which  are  to  be  sold  to  Jobbers,  shall  be  so  sold  by  the  com- 
pany, and  not  by  the  vendor,  for  the  account  of  the  company.  Snch 
sale  shall  be  made  by  the  company  at  discounts  from  road  prices  fixed 
in  the  schedule  hereto  annexed,  marked  "  B,**  which  is  berehy  mad^ 
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obligating  the  jobbers  or  wholesalers  to  buy  from  no  one  but 
said  members  of  said  combination  and  trust,  and  at  the  prices 
fixed  in  schedule  B,  attached  to  said  "  Exhibit  1,"  and  like- 
wise an  agreement  [240]  by  such  jobbers,  not  to  sell  goods  to 
dealers  other  than  jobbers,  at  lower  prices  or  upon  better  or 
more  favorable  terms  than  those  shown  in  schedule  C,  at- 
tached to  said  "  Exhibit  1,"  under  the  penalty  that,  if  they 
refused  so  to  do,  no  wall  paper  should  [241 J  be  sold  to  such 

part  of  this  agreement  The  vendor  will  deliver  such  goods  upon  the 
direction  of  the  company,  at  the  risk  and  for  the  account  of  the  latter 
f.  o.  b.  at  the  place  of  manufacture,  provided,  however,  that  In  all 
cases  in  which  the  goods  are  manufactured  at  places  other  than  the 
cities  of  New  York  or  Philadelphia  the  vendor  will  equalize  the 
freights  with  either  of  said  cities  out  of  the  proceeds  receivable  for 
such  goods.  Memorandum  invoices  shall  be  supplied  to  the  customers 
and  to  the  company  immediately  upon  the  shipment  and  delivery  of 
such  goods,  said  invoices  specifying  quantities  and  road  prices. 

Third.  There  shall  be  furnished  by  the  vendor  to  the  company,  on 
the  7th,  14th,  21st  and  last  days  of  each  mouth,  (except  when  those 
days  fall  on  Sundays,  and  then  on  the  next  preceding  day),  a  Just 
and  true  statement  of  all  shipments  and  deliveries  of  merchandise  in> 
eluded  in  this  contract  which  the  vendor  may  make  for  the  account  of 
the  company,  which  statement  shall  contain  the  names  of  the  pur- 
chasers, the  character  of  the  goods  sold  and  the  prices  at  which  they 
are  sold,  to  the  end  that  the  company  may  make  tbe  proper  charges, 
and  in  order  to  entitle  the  vendor  to  be  credited  with  the  agreed  cost 
price  for  such  goods. 

Each  of  such  statements  of  shipment  shall  be  accompanied  by  an 
affidavit  of  one  of  the  officers  of  the  vendor  and  one  of  its  bookkeepers 
and  one  of  its  shipffng  clerks,  to  the  effect  that  the  information 
contained  therein  is  true. 

Fourth.  The  vendor  will,  at  the  option  of  the  company,  sell  for  the 
latter  such  of  the  goods  manufactured  by  the  vendor  as  are  to  be  dis- 
posed of  to  purchasers  not  classified  as  jobbers,  which  sales  shall  be 
made  at  the  cost  and  expense  of  the  vendor,  said  vendor  hereby  guaran- 
teeing all  credits  connected  with  such  sales.  The  prices  at  which  and 
the  terms  upon  which  such  goods  are  to  be  sold  are  designated  in  this 
agreement  as  the  **  road  prices,"  and  are  contained  in  a  schedule 
hereto  annexed,  marked  **C,"  which  is  hereby  made  a  part  of  this 
agreement. 

On  the  7th.  14th.  21st  and  last  days  of  each  month  (except  wheji 
those  days  fall  on  Sundays,  and  then  on  the  next  succeeding  days) 
the  Ttfidor  will  furnish  to  the  company  a  statement  showing  all  the 
shipments  made  on  account  of  such  sales  which  statement  shal]  con- 
tain the  names  of  the  purchasers,  the  character  of  the  goods  and  the 
10870"~S.  Doc.  ni,  62-1,  vol  3 32 
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jobber  by  any  of  said  corporations  or  firms,  and  that,  thereby, 
such  jobbers  should  be  driven  out  of  business ;  and  that,  in  some 
form  or  other,  so  as  to  disguise  the  real  nature  of  the  transac- 
tion, all  wholesalers  other  than  jobbers  should  be  compelled  to 
make  an  agreement  in  writing,  with  said  corporations  or  firms, 
not  to  sell  such  goods  on  terms  better  or  more  favorable  than 
those  specified  in  schedule  C,  attached  to  said  "Exhibit  1," 
under  penalty  that  if  such  wholesaler  refuse  to  sign  and  carry 

prices  at  which  they  were  sold,  and  such  sales  shaU  be  credited  to  the 
vendor  by  the  company  at  the  prices  fixed  in  schedule  "A,"  and  shall 
be  charged  against  said  vendor  at  the  prices  at  which  they  were  sold, 
which  shall  in  no  event  be  less  than  those  designated  in  schedule  "C.** 

The  vendor  is  to  receive  for  its  services  and  expenses  connected  with 
such  sales  and  allowances  discounts  equal  to  those  who  are  designated 
in  a  classification  made  by  the  parties  hereto  as  "  second  class  jobbers," 
less  the  discounts  made  on  sales  to  purchasers  designated  in  the  accom- 
panying schedules  as  *'  quantity  purchasers  "  on  which  tlie  vendor  has 
allowed  the  quantity  discount,  except  that  where  special  and  exclusive 
goods  are  sold  there  shall  be  an  allowance  of  30  per  cent  discount  to 
the  vendor. 

The  prices  of  goods  as  fixed  by  schedule  **A"  and  "C"  may  be 
altered  from  time  to  time,  but  the  discounts  allowed  to  Jobbers  shall 
not  be  altered  at  any  time  during  the  term  of  this  agreement 

Fifth.  The  vendor  will  make  collections  of  all  accounts  for  goods 
sold  by  it  for  the  accounts  of  the  company  under  the  provisions  of  the 
agreement,  except  for  sales  to  Jobbers  (which  accounts  the  company  is 
to  coUect,)  nnd  will,  on  the  10th  of  each  and  every  month  during  the 
term  of  this  agreement,  account  to  the  company.  Such  accounts  shall 
be  accompanied  by  a  payment  by  the  vendor  to  the  company  of  the 
difl'erence  between  the  prices  at  which  the  goods  are  agreed  to  be  sold 
to  the  company  as  embodied  in  schedule  "A,"  and  the  prices  at  which 
the  vendor  has  agreed  to  dispose  of  said  goods  as  contained  in  sched- 
ule "C." 

The  purchases  made  by  the  company  from  the  vendor  hereunder 
shall  be  upon  the  same  credit  and  terms  as  those  accorded  to  other 
dealers,  but  the  company  shall  have  the  right  to  anticipate  the  doe 
date  of  all  such  purchases,  and  will  pay,  on  the  10th  day  of  each 
month,  to  the  vendor  a  sum  on  account  of  all  shipments  of  the  preced- 
ing month  equal  to  not  less  than  30  per  cent  of  the  road  prices  of 
goods  shipped  to  the  Jobbers  by  the  company. 

Sixth.  The  vendor  hereby  grants  unto  the  company  the  right,  and 
it  shall  be  the  duty  of  the  latter,  through  its  officers  selected  for  that 
purpose,  to  audit  the  books  of  accounts  of  the  vendor  at  such  tim^ 
and  in  such  manner  as  the  company  may,  from  time  to  time,  deem 
necessary  or  proper.    This  provision  is  of  the  essence  of  the  agree- 
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out  said  agreement,  no  wall  paper  would  be  sold  to  him  by 
any  of  said  corporations  or  firms,  and  he  should  be  driven 
out  of  business,  and  that  the  profits  made  by  such  prevention 
of  competition  and  enhancement  of  price  should  be  divided 
among  said  corporations  and  firms  nominally  as  dividends 
upon  said  stock,  but  in  reality,  in  proportion  to  their  respec- 
tive holdings  as  aforesaid,  and  that  said  committee  of  said 
corporations  and  said  firms,  calling  themselves  such  directors, 

ment,  and  a  failure  on  the  part  of  the  vendor  to  faithfuUy  perform 
the  same  shall  operate  as  a  breach  of  the  contract  entitling  the  com- 
pany to  abrogate  the  agreement  and  to  such  damages  as  it  may  be  able 
to  establish  in  addition  to  the  absolute  transfer  and  surrender  to  it  of 
the  stock  to  be  pledged  as  hereinafter  provided. 

Seventh.  There  shall  be  a  committee  selected  from  the  company  to 
be  known  as  an  auditing  committee,  which  shall  be  made  up  from 
among  the  directors.  Said  committee  shall  have  power  to  establish 
such  a  system  of  bookkeeping  as  in  its  Judgment  may  be  advisable. 

In  order  to  conform  as  nearly  as  may  be  to  the  laws  of  the  vari- 
ous States  in  which  the  factories  of  the  vendor  are  located,  it  is  rai- 
derstood  that  the  vendor  shall  not  be  at  liberty  to  require  from  the 
company  the  acceptance  of  the  product  of  more  than  ten  hours  per 
day  of  any  one  of  said  factories. 

The  product  intended  to  be  sold  to  the  company  hereunder  and 
which  the  latter  undertakes  to  acquire,  does  not  contemplate  the 
enlargement  of  the  manufacturing  facilities  of  the  vendor,  but  noth- 
ing herein  contained  shaU  be  construed  as  affecting  the  right  of  the 
vendor  to  substitute  new  machinery  of  the  same  capacity  for  any  now 
In  use  which  may  become  useless  through  wear  or  through  destruc- 
tion by  fire  or  other  casualty. 

The  power  to  designate  the  parties  who  are  to  be  classed  as  Jobbers 
and  the  discounts  to  which  they  are  entitled  is  expressly  reserved  by 
the  company,  and  such  designation  is  to  be  made  through  its  board  of 
directors,  but  the  vendor  shall  have  the  right  to  select  the  Jobbers 
through  whom  the  goods  manufactured  by  it  are  to  be  distributed. 

All  orders  placed  with  the  vendor  by  jobbers  on  behalf  of  the  com 
pany  must  at  once  be  reported  to  the  latter. 

Eighth.  The  company  hereby  agrees  to  sell  and  the  vendor  agrees  to 

purchase  shares  of  the  common   stock  of  the  company,  for 

which  stock  the  vendor  agrees  to  pay  the  sum  of in  cash  as 

soon  after  the  execution  and  delivery  of  this  agreement  as  the  same 
may  be  demanded  by  the  company,  but  only  if  and  when  the  entire 
share  capital  of  the  company  shall  have  been  fully  subscribed  at  not 
less  than  par. 

The  vendor  will,  after  paying  for  said  shares  of  stock,  endorse  the 
certificates  representing  the  same,   and  deliver   the   certificates   no 
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should  regulate  all  the  matters  hereinbefore  averred,  prevent 
competition  between  said  corporations  and  firms,  limit  pro- 
duction and  enhance  prices,  and  close  all  channels  by  which 
the  consumer  or  retailer  could  obtain  wall  paper  from  the 
producers  thereof. 

In  pursuance  of  said  agreement,  said  plaintiff  was  nomi- 
nally incorporated  with  the  stock  aforesaid,  divided  into  the 
1 842]  number  of  shares  aforesaid,  of  the  par  value  aforesaid, 
which  were  divided  among  the  parties  to  said  agreement 
aforesaid,  in  the  manner  aforesaid,  and  said  contracts  signed 
by  said  The  National  Wall  Paper  Company,  and  said  per- 
sons and  corporations,  being,  at  once,  subscription  for  stock 
by  said  so-called  vendors,  the  acceptance  of  such  subscription 
by  said  The  Continental  Wall  Paper  Company,  and  by  it. 
nominally,  each  so-called  vendor  sold  unto  the  company,  and 
the  latter  agreed  to  purchase,  the  entire  product  of  wall 
paper  manufactured  by  each  of  said  vendors  for  the  period 
from  July  20th,  A.  D.  1898,  to  the  first  day  of  July,  A.  D. 
1899. 

Said  contract  further  fixed  prices  at  which  the  merchan- 
dise should  be  nominally  sold  to  the  company,  said  prices 

endorsed  in  blank  unto  the  company,  upon  the  trust  and  agreement 
that  the  company  shall  hold  said  certificates  as  security  for  the 
performance  by  the  vendor  of  each  and  all  of  the  covenants  and  condl 
tions  of  this  agreement  and  that  upon  the  refusal,  neglect  or  omissiou 
of  the  vendor,  its  successors  or  assigns,  to  perform  this  agreement,  or 
any  part  thereof,  the  said  shares  of  stoclc  and  certificates  represented 
thereby  shall  be  immediately  sold  by  the  company  at  public  or  private 
sale,  without  notice,  upon  such  terms  and  at  such  price  as  the  com- 
pany or  its  oflicers  may  deem  reasonable,  and  that  the  proceeds  of  the 
sale  be  paid  into  the  treasury  of  the  company  as  agreed  and  liquidated 
damages  to  the  company  for  the  breach  of  said  agreement. 

The  parties  hereto  have  fixed  upon  the  said  stocic,  and  the  proceeds 
thereof,  as  liquidated  damages,  because  of  the  difficulty  in  establish- 
ing, in  a  court  of  law,  the  actual  damage  that  would  be  suffered  by 
the  company  In  the  event  of  the  refusal,  neglect  or  omission  to  per- 
form this  agreement,  and  in  order  to  avoid  the  difficulty  of  such 
proof. 

In  witness  whereof,  the  vendor  and  the  company  have  respectively 
caused  this  agreement  to  be  executed  by  their  respective  presidents 
and  their  respective  corporate  seals  to  be  hereto  attached  pursuant 
to  resolutions  of  their  respective  boards  of  directors*  the  day  and  year 
first  above  written. 


Digitized  by 


Google 


CONTINENTAL  WAUL  PAFEB  00.  V.  VOIGHT  A  SONS  CO.      496 

Statement  of  the  Case. 

being  the  cost  of  production  with  a  slight  profit  added 
thereto,  sufficient  to  cover  incidental  expenses  merely.  The 
prices  at  which  said  goods  were  to  be  nominally  sold  by  said 
so-called  vendors  to  said  company  are  set  forth  in  the  sched- 
ule attached  to  said  "  Exhibit  1 "  and  marked  "A." 

Said  agreement  further  nominally  provided  that  the  goods 
pretended  to  be  acquired  by  the  company,  from  the  so-called 
vendor,  which  were  to  be  sold  by  jobbers,  should  be  so  sold  by 
the  coinpany  and  not  by  the  vendor,  for  the  account  of  the 
company,  but  that  the  goods  acquired  by  the  company  from 
the  so-called  vendor,  which  should  be  sold  to  wholesaler.^ 
other  than  jobbers,  should  be  sold  by  the  so-called  vendor  for 
the  account  of  the  company. 

The  schedule  attached  to  said  agreement  contained  a  list 
of  prices  for  all  commodities  in  the  wall  paper  line,  which 
were  called  "  List "  or  "  Road  price,"  and  said  contract  pro- 
vided that  sales  made  to  jobbers  should  be  made  at  dis- 
counts from  said  "  List "  or  "  Road  prices "  fixed  in  the 
schedule  marked  "  B,"  annexed  to  said  "  Exhibit  1,"  but  that, 
in  all  cases  in  which  the  goods  were  manufactured  at  places 
other  than  the  cities  of  New  York  or  Philadelphia,  and  sold 
to  jobbers,  the  vendor  should  equalize  the  freights  with  either 
of  the  said  cities,  out  of  the  proceeds  receivable  for  such 
goods. 

[843]  In  reality,  the  agreement  was,  and  so  the  business 
was  carried  on,  that  the  manufacturers  should  maintain 
sample  rooms  and  selling  agents,  and  should  solicit  and  re- 
ceive the  orders  from  all  wholesalers,  whether  jobbers  or  so- 
called  "  Road  "  or  "  Quantity  buyers;  "  that  the  entire  busi- 
ness should  be  done  by  said  so-called  vendors,  hut  payments 
should  be  made  by  the  jobbers  to  the  so-called  company,  and 
by  the  wholesalers,  other  than  jobbers,  directly  to  the  so- 
called  vendors. 

Said  contract  further  provided,  in  order  to  protect  said 
corporations  and  firms  against  competition  from  each  other, 
and  to  insure  against  violation  of  said  agreement,  or  any  of 
them,  that,  from  time  to  time,  invoices  should  be  supplied, 
at  once  to  the  customer  and  to  the  company,  upon  shipment 
and  delivery  of  such  goods,  specifying  quantities  and  road 
prices;  that  each  vendor  should  furnish  to  the  company,  at 
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periods  stated,  just,  true,  and  sworn  statements  of  all  ship- 
ments and  deliveries  of  merchandise  made  by  the  vendors 
direct  to  the  purchasers,  which  statements  should  contain 
the  names  of  the  purchasers,  the  character  of  the  goods  sold, 
and  the  prices  at  which  they  were  sold,  so  that  the  company 
might  receive  the  difference  between  the  prices  at  which  the 
goods  were  nominally  billed  to  said  company,  and  at  which 
they  were  sold  to  the  purchaser,  to  the  end  that  this  differ- 
ence, being  the  net  profits  derived  from  such  purchase  and  sale, 
should  be  di\dded  among  such  corporations  and  firms,  in 
proportion  to  the  capacity  of  their  respective  businesses, 
determined  as  aforesaid,  without  regards  to  the  amount  sold 
by  each. 

The  prices  at  which,  and  the  terms  upon  which,  goods 
were  to  be  sold  by  the  vendors  to  all  wholesalers  other  than 
jobbers,  were  designated  "  Road "  or  "  List "  prices,  and 
were  contained  in  the  schedule  marked  "  C,"  annexed  to  said 
"  Exhibit  I,"  and  forming  a  part  thereof. 

For  the  further  purpose  of  carrying  out  said  agreement, 
and  ascertaining  said  net  profits,  and  for  further  disguising 
the  real  nature  of  the  transaction,  it  was  provided  that  the 
so-called  vendor  should  receive  from  sales  made  by  it  to  so- 
called  [244]  "  Quantity  buyers,"  the  difference  between  the 
discounts  allowed  to  those  designated  in  the  classification 
hereinbefore  referred  to  as  "  Second-class  jobbers  "  and  the 
discounts  provided  in  said  agreement  to  be  made  to  pur- 
chasers styled,  in  said  schedules,  "  Quantity  buyers  "  in  which 
the  vendor  is  allowed  the  quantity  discount,  except  that, 
where  special  and  exclusive  goods  were  sold,  there  should  be 
an  allowance  of  thirty  (30  per  cent)  per  cent  discount  to  said 
vendor. 

Said  agreement  further  stipulated  that  the  prices  of  goods 
as  fixed  by  said  schedules  A  and  C  might  be  altered  from  time 
to  time,  but  the  discounts  allowed  to  jobbers  should  not  be 
altered  at  any  time  during  the  term  of  the  agreement. 

Said  written  contract  further  provided  that  the  so-called 
vendor  should  make  collections  of  accounts  for  goods  sold 
to  wholesalers  other  than  the  jobbers,  but  that  the  company 
should  collect  the  proceeds  of  sales  to  the  jobbers,  and  that 
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accounts  should  be  stated  between  the  so-called  vendors  and 
the  company  at  stated  periods,  and  the  amount  accompanied 
by  payment,  by  the  so-called  vendor,  to  the  so-called  com- 
pany, of  the  difference  between  the  prices  at  which  the  goods 
were  to  be  billed  to  the  company  and  the  prices  at  which  the 
so-called  vendors  had  agreed  to  charge  the  "  Quantity 
buyers." 

It  was  further  stipulated  in  said  agreement  that  monthly 
divisions  should  be  made  by  said  company  of  at  least  thirty 
(30)  per  cent  of  the  "  Road  prices  "  of  goods  shipped  to 
jobbers  by  the  company. 

For  the  further  purpose  of  protecting  said  corporations 
and  firms  and  individuals  from  each  other,  preventing  and 
stifling  competition,  and  enforcing  said  combination,  trust 
and  monopoly,  each  of  said  corporations  and  vendors  gave 
the  company  the  right,  and  made  it  the  duty  of  the  company, 
to  audit  the  books  of  account  of  said  so-called  vendors,  at 
such  times  and  in  such  manner  as  the  company  might  from 
time  to  time  deem  necessary  or  proper.  It  was  further  stipu- 
lated that  this  right  to  examine  and  audit  the  books  was  of 
the  essence  of  the  agreement,  and  that  a  failure  on  the  part 
of  the  so-called  ven-  [245]  dor,  to  permit  the  same,  should 
operate  as  a  breach  of  the  contract,  entitling  the  company  to 
abrogate  the  agreement,  to  recover  such  damages  as  it  might 
be  able  to  establish,  and  to  the  forfeiture  of  the  stock  held 
by  said  vendor  in  such  company. 

It  was  further  provided  that  said  so-called  company  should 
appoint  an  auditing  committee  from  its  directors,  which 
should  establish  such  a  system  of  bookkeeping  as  it  thought 
advisable. 

It  was  further  a  part  of  said  agreements,  though  not  re- 
duced to  writing,  save  as  it  set  forth  in  said  exhibit,  that 
all  jobbers  and  other  wholesalers  of  wall  paper  should  be 
forced  to  sign  an  agreement,  binding  themselves  to  purchase 
their  entire  stock  of  wall  paper,  nominally  either  from 
plaintiff  or  from  said  corporations  or  firms,  at  prices  fixed 
in  said  "  Exhibit  1,"  and  that  they  should  only  sell  at  prices 
fixed  in  the  schedules  attached  to  said  "  Exhibit  l,'^  under 
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the  penalty,  which  the  combination  of  all  of  said  corpora- 
tions and  firms  enabled  them  to  enforce,  that  such  jobbers 
or  wholesalers,  in  case  of  refusal  to  accede  to  the  terms  so 
imposed,  or  in  case  of  violation  thereof,  should  be  unable 
to  buy  wall  paper;  should  be  driven  out  of  business,  and 
should  sacrifice  the  good-will  and  capital  therein  invested. 

In  the  further  carrying  out  of  said  purpose,  said  plaintiff 
and  other  persons,  natural  or  artificial,  engaged  in  the  manu- 
facture and  sale  of  wall  paper  in  different  States  of  the 
Union,  and  in  trade  and  commerce  between  the  several  States 
and  foreign  countries,  whose  names  and  locations  these  de- 
fendants are  unable  to  state,  entered  into  contracts  substan- 
tially similar  to  "  Exhibit  1,"  except  that,  instead  of  such 
persons  pledging  stock  in  plaintiff  as  security  for  the  per- 
formance, by  them,  of  the  stipulations  of  said  contract,  they 
gave  other  security,  the  nature  of  which  these  defendants 
are  unable  to  state,  and  which  such  other  persons  assume 
obligations,  and  gave,  to  said  plaintiff,  rights  and  powers, 
and  said  plaintiff  exercised,  as  to  them,  such  rights  and 
powers,  as  were  created  by  said  instru[24r6]ment  "Exhibit 
I,''*  and  were  exercised  by  plaintiff  and  its  officers  and  direc- 
tors in  relation  to  the  persons,  natural  or  artificial,  who  were 
theretofore  members  of  such  combination  and  trust 

In  the  further  carrying  out  of  said  scheme  to  stifle  compe- 
tition; to  restrain  commerce  between  the  States  and  Terri- 
tories of  the  United  States  and  with  foreign  countries;  to 
unduly  and  unreasonably  enhance  prices,  it  was  further 
agreed  between  the  members  of  said  combination  and  trust, 
that  the  so-called  directors  of  plaintiff,  being  really  a  com- 
mittee appointed,  as  aforesaid,  by  said  the  members  of  said 
trust  or  combination,  should  arbitrarily  classify  the  whole- 
sale dealers  of  wall  paper  in  the  United  States  and  Terri- 
tories thereof,  into  two  (2)  classes,  namely,  jobbers  and 
"Road"  or  "Quantity  buyers;"  that  they  rfiould  further 
arbitrarily  classify  the  jobbers  into  "  first  class,"  and  "  second 
class"  and  "third  class"  jobbers;  that  they  should  further 
arbitrarily  classify  the  other  wholesalers  into  "Road**  or 
''  Quantity  buyer,"  and  "  Special  buyers ;"  that,  being  thns 
classified,  they  should  all  be  compelled  to  sign  written  agree- 
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ments,  nominaUy  with  said  company,  really  with  said  mem- 
bers of  said  combination  or  trust,  obligating  them  to  buy 
their  entire  stock  of  merchandise  from  said  company. 

A  copy  of  said  agreement  so  to  be  signed  by  said  jobbers, 
IP  attached  hereto,  marked  "  Exhibit  2  "  [which  is  in  mar- 
gin*] and  [247]  made  part  hereof,  the  same  being  printed 

«  Exhibit  2. 

Aq  agreement  made  this  —  day  of — ,  In  the  year  one  thou- 
sand eight  hundred  and  ninety-eight,  between  the  Continental  WaH 
Paper  Ck)mpany,  a  corporation  organized  under  the  laws  of  the  State 
of  New  York,   (hereinafter  called  the  company),  party  of  tlie  first 

part,  and ,  of ,  (hereinafter  called  the  jobber). 

party  of  the  second  part 

In  consideration  of  the  sum  of  one  dollar,  paid  by  the  Jobber  unto 
the  company  for  granting  of  this  agreement,  the  receipt  whereof  is 
hereby  acknowledged,  and  other  valuable  considerations,  it  is  agreed 
between  the  parties  hereto  as  follows: 

P^rst  That  the  company  will  sell,  subject  to  8urh  credit  limitation 
as  it  may  Impose,  and  the  jobber  will  purchase  the  entire  require- 
ments of  the  jobber  In  his  business  of  selling  wall  paper  for  the  busi- 
ness year  ending  July  1,  1809,  to  the  amount  of  a  gross  value,  without 

discounts,  of  ,  the  jobber  reserving  to  himself  the  right  to 

purchase  such  merchandise  as  he  may  need  in  excess  of  —  -  from 
others. 

The  company  Is  to  deliver  the  goods  without  additional  charge 
f.  o.  b.  at  New  York  or  Philadelphia,  or  to  equalize  freights  from  he 
places  at  which  it  makes  deliveries  to  either  of  said  cities. 

Second.  The  jobber  shall  be  allowed  discounts  at  the  rates  shown 
in  the  accompanying  schedule,  marked  *'A,"  which  is  hereby  embodied 
in  this  agreement  as  a  part  thereof. 

The  terms  of  payment  to  be  as  follows :  Four  months  from  the  date 
of  invoice,  with  discount  at  the  rate  of  1  per  cent  per  month  for 
anticipated  payment;  provided  settlement  be  made  within  30  days 
from  date  of  shipment,  either  by  cash  or  note.  Invoices  for  all 
goods  shipped  between  October  15  and  March  1  to  take  the  latter  date. 

Third.  Attached  hereto,  marked  **  B,**  is  a  schedule  of  the  road 
prices  at  which  the  company  sells  its  goods  for  the  term  embraced 
in  this  contract  to  dealers  other  than  jobbers,  and  also  a  statement 
of  discounts  allowed  to  such  customers  other  than  jobbers  for  quan- 
tity purchases,  together  with  the  terms  of  credit  and  freight  allow- 
ance to  which  such  customers  are  entitled. 

It  is  an  essential  condition  of  this  agreement  that  the  jobber  will 
not  directly  or  indirectly  sell  or  offer  for  sale  any  of  the  merchan- 
dise purchased  from  the  company  hereunder  at  lower  prices  or  upon 
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forms  with  blanks  for  names,  dates  and  amounts  of  pur- 
chases. 

To  conceal  the  fact  that  it  was  an  agreement  to  purchase 
from  no  one  but  said  company,  and  the  members  of  said 
combination  and  trust,  the  amount  of  purchases  made  by  the 
buyer,  in  the  previous  year,  from  all  the  members  of  said 
combination  or  trust,  being  the  entire  amount  of  purchases 
made  by  such  [248]  buyer,  during  the  preceding  year,  was 
ascertained,  and  an  amount  at  least  double  thereof,  being 
an  amount  supposed  to  be,  and  which  was  in  fact,  more  than, 
by  any  possibility,  could  be  needed  by  such  buyer,  was  in- 
serted in  said  blank  as  the  amount  to  be  purchased  by  such 
buyer  from  the  company. 

By  said  agreement,  the  prices  to  be  paid  by  the  jobber  were 
fixed  according  to  the  class  in  which  he  was  arbitrarily 
placed,  at  prices  enumerated  in  schedules  B,  attached  to  said 
"  Exhibit  1,"  and  the  prices  at  which,  alone,  said  jobber 
could  sell,  were  fixed  as  shown  by  schedule  C,  attached  to 
said  "  Exhibit  1." 

«  «  «  «  «  iK  « 

Schedule  A  attached  to  said  "  Exhibit  2  "  is  the  same,  so 
far  as  relates  to  jobbers  of  the  class  with  whom  the  agreement 
is  made,  as  the  corresponding  provisions  of  schedule  B,  at- 
tached to  said  "  Exhibit  1 "  and  schedule  B,  attached  to 
"  Exhibit  2  "  is  the  same  as  schedule  C,  attached  to  "  Ex- 
hibit 1."  The  members  of  said  combination  and  trust,  and 
said  plaintiff,  further  to  carry  out  said  agreement,  compelled 
all  other  wholesale  and  quantity  buyers  to  sign  agreements 
in  the  form  attached  to  this  answer,  marked  "  Exhibit  3  " 

better  or  more  favorable  terms  than  those  shown  lr>  schedule  **B,'* 
the  Intent  hereof  being  to  assure  the  company  against  the  use  by  the  . 
jobbers  of  this  agreement  to  undersell  the  company. 

The  prompt  performance  by  the  Jobber  of  the  proviBions  of  tliU 
agreement  as  to  payment  and  otherwise  is  a  condition  precedent  to 
exacting  the  continuous  performance  of  said  agreement  by  the 
company. 

In  witness  whereof  the  company  has  caused  this  Instruioent  to  be 
executed,  and  the  jobber  has  hereunto  set  his  hand»  the  day  and 
year  flrst  above  written. 
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[which  is  in  the  margin*],  and  [249]  filed  herewith;  the 
same  being  a  printed  form  with  blanks  for  signatures  and 
having  attached  thereto  the  prices  shown  in  schedule  C, 
attached  to  "  Exhibit  1,"  which  are  the  list  prices  referred  to 
in  said  agreement 

All  said  agreements,  "Exhibits  1, 2, and 3 "  were  drawn  for 
the  purpose,  and  with  the  intent  of  disguising  the  real  nature 
of  the  transaction  and  the  real  purpose,  as  herein  set  forth. 

In  further  carrying  out  said  combination  and  with  said 
purpose  and  intent,  agreements  were  made  by  plaintiff  and 
the  members  of  said  combination  and  trust,  and  persons,  nat- 
ural and  artificial,  in  the  Dominion  of  Canada,  by  which 
each  agreed  not  to  compete  with  the  other,  nor  cut  prices,  the 
Americans  in  Canada,  the  Canadians  in  the  United  States. 

On,  before  and  after  said  first  day  of  July,  A.  D.  1898, 
this  defendant  had  a  large  and  profitable  business  of  long 
standing,  possessing  a  valuable  good  will,  and  in  which  they 
had  a  large  capital  invested,  being  what  is  generally  called 
the  business  of  a  jobber  or  wholesaler  of  wall  paper  in  the 
State  of  Ohio  and  throughout  the  States  and  Territories  of 
the  United  States. 

«  Exhibit  3. 

In  consideration  of  your  having  sold  us  wall  paper,  etc.,  at  Ust 
prices  and  at  quantity  discounts  as  per  following  schedule: 


Up  to  5|  cents,  inclusive. 

6  u>  •  oents,  inclusive 

10  to  IS  cents,  inclusive... 
16  oanti  aud  ap 


Rolls. 


Per  cent. 


•  00 

6 

;;(M) 

7i 

200 

10 

100 

10 

Rolls. 

Per  cent. 

1.200 

10 

too 

12J 

400 

15 

200 

15 

Discount  on  borders  and  celling  papers  follow  the  discounts  on  the 
hangings  they  match. 

Plain  ingrains. 

Varnish  tiles,  200  rolls  or  more,  10  per  cent. 

Ingrain  borders,  26  rolls  of  a  kind,  10  per  cent 

Ingrain  borders,  50  rolls  or  over,  15  per  cent. 

We  hereby  agree  not  to  sell  any  of  such  goods  to  others  on  terms 
better  or  more  favorable  than  those  specified  in  the  above  schedule  nor 
lower  than  said  list  prices,  and  onr  faithful  performance  of  this  agree- 
ment iB  a  condition  precedent  to  the  filing  of  our  order. 

Tlie  intent  hereof  is  to  protect  you  fully  against  l>eing  undersold 
by  vm  among  customers  to  whom  you  do  allow  quantity  discounts. 
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The  defendant  and  all  other  persons  engaged  in  the  whole- 
sale wall  paper  business,  at  the  beginning  of  each  season, 
which  commenced  in  September  and  closed  the  first  of  July, 
following,  according  to  the  custom  of  the  trade,  bought  from 
the  various  persons  engaged  in  the  manufacture  and  sale  of 
wall  paper  in  the  United  States,  being  the  persons,  members 
of  said  combination  and  monopoly,  their  stock  of  wall  paper 
to  be  sold  by  them  during  the  ensuing  year,  such  stock  to  be 
manufactured  for  them  from  samples  submitted  at  the  be- 
ginning of  said  season,  in  wholesale  lots,  and  those  for  de- 
fendant to  be  shipped  to  Cincinnati,  Ohio,  and  there  resold 
by  defendant,  from  time  to  time,  to  retail  dealers  throughout 
the  States  of  Ohio,  Kentucky,  [250  J  Indiana,  Illinois,  and 
other  States  and  Territories  of  the  United  States. 

At  said  tijne  said  members  of  said  combination  and  trust 
having,  by  the  agreements  and  acts  aforesaid,  obtained  the 
control  of  the  wall  paper  trade  throughout  the  United  States, 
at  once  greatly  advanced  the  price  of  said  wall  paper,  and 
threatened  defendant  that,  unless  it  signed  said  agreement, 
"  Exhibit  2,"  no  wall  paper  would  be  sold  to  it ;  that  said 
combination  would  make  it  impossible  for  it  to  buy  wall 
paper,  or  to  continue  its  business,  and  would  drive  it  out  of  its 
said  business,  and  compel  it  to  sacrifice  the  good  will  owned 
by  it  as  aforesaid,  and  the  capital  invested  by  it  in  said 
business. 

Said  combination  or  trust  then,  and  from  that  time  there- 
after, until  the  first  day  of  July,  A.  D.  1900,  had  the  power, 
by  means  of  said  combination  and  said  agreements,  and  the 
will,  to  carry  out  its  said  threats,  and  deprive  these  defend- 
ants or  any  person,  firm  or  corporation  engaged  in  the  busi- 
ness of  selling  wall  paper  in  the  United  States,  of  the  power 
to  obtain  waU  paper  for  its  or  their  trade,  and  the  will  and 
the  power  to  drive  out  of  business  any  person,  firm,  or 
corporation  engaged  in  the  business  of  selling  wall  paper; 
deprive  them  of  their  good  will,  and  compel  them  to  sacri- 
fice the  capital  invested  in  the  business. 

In  like  manner,  by  the  same  means,  all  other  jobbers  and 
wholesalers  of  wall  paper  in  the  United  States,  and  all  per- 
sons engaged  in  commerce  in  the  wall  paper  trade  between 
the  several  States  of  the  Union  and  foreign  countries,  were 
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compelled  to,  and  did  sign  the  agreements  attached  to  this 
answer,  as  "  Exhibits  2  and  3." 

The  immediate,  intended  and  direct  effect  of  the  said  com- 
bmation  and  agreements  was  the  stifling  of  competition  be- 
tween said  manufacturers  and  vendors  of  wall  paper,  and 
between  the  jobbers  and  wholesalers  thereof,  and  to  unduly 
enhance  the  price  of  wall  paper,  making  it  one-half  more 
than  the  price  which  it  would  be  had  the  same  been  left  to 
free  and  unrestrained  competition;  to  compel  said  jobbers 
and  whole  [261  ]salers  to  pay  such  unduly  enhanced  and  un- 
reasonable price  to  plaintiff,  and  to  members  of  said  combina- 
tion, and  to  exact  from  others  an  unduly  enhanced  prices. 

After  the  making  of  said  agreements,  as  before,  the  mem- 
bers of  such  combination  solicited  and  received  orders  from 
this  defendant,  and  all  other  wholesalers;  filled  their  orders; 
charged  the  prices  fixed  in  said  schedules  attached  to  said 
"  Exhibit  1 "  and  directed  that  payment  for  such  merchan- 
dise should  be  made  by  the  jobbers  to  said  plaintiff  combina- 
tion for  said  several  members  of  said  combination  and  trust, 
to  be  divided  in  the  manner  aforesaid.  Said  combination 
contrived,  intended  and  did  prevent  free  and  unrestrained 
competition  between  the  producers,  and  between  the  pur- 
chasers of  wall  paper,  and  between  the  jobbers  and  whole- 
salers of  wall  paper  throughout  the  United  States. 

Defendant  avers  that  said  plaintiff,  and  the  members  of 
said  combination  as  aforesaid,  being  more  than  two  persons, 
firms,  corporations,  partnerships,  and  associations,  combined 
capital  and  skill  for  each  and  all  of  the  following  purposes, 
to  wit:  To  create  restrictions  in  trade  and  commerce;  to  carry 
out  restrictions  in  trade  and  commerce ;  to  limit  the  product 
of  wall  paper;  to  reduce  the  production  of  wall  paper;  to 
increase  the  price  of  wall  paper;  to  prevent  competition  in 
the  manufacturing  and  making  of  wall  paper;  to  prevent 
competition  in  the  sale  of  wall  paper;  to  prevent  competi- 
tion in  the  purchase  of  wall  paper;  to  fix  a  standard  or 
figure  whereby  its  price  to  the  public  or  consumer  should  be 
controlled  and  established  as  to  an  article  or  commodity  of 
merchandise,  to  wit:  Wall  paper  intended  for  sale,  use  and 
consumption  in  the  States  of  Ohio,  Indiana,  Kentucky,  and 
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Illinois;  to  make  and  enter  into  contracts,  obligations  and 
agreements  by  which  they  bound  themselves  not  to  sell  or 
dispose  of  wall  paper  below  a  common  standard  figure  or 
fixed  value;  to  carry  out  contracts,  obligations  and  agree- 
ments by  which  they  bound  themselves  not  to  sell  or  dispose 
of  wall  paper  below  a  common  standard  figure  or  fixed  value; 
to  make  and  enter  into  contracts,  obligations  [252  J  and 
agreements  by  which  they  agreed  to  keep  the  price  of  wall 
paper  at  a  fixed  or  graduated  figure;  to  carry  out  contracts, 
obligations  and  agreements  by  which  they  agreed  to  keep  the 
price  of  wall  paper  at  a  fixed  or  graduated  figure;  to  make 
and  enter  into  contracts,  obligations  and  agreements  by 
which  they  established  and  settled  the  price  of  wall  paper 
between  themselves  and  between  themselves  and  others,  so 
as  to  both  directly  and  indirectly  preclude  a  free  and  unre- 
stricted competition  among  themselves,  and  among  them- 
selves and  purchasers,  and  among  purchasers  in  the  sale  of 
wall  paper;  to  carry  out  contracts,  obligations  and  agree- 
ments by  which  they  established  and  settled  the  price  of 
wall  paper  between  themselves  and  themselves  and  others,  so 
as  to  both  directly  and  indirectly  preclude  a  free  and  un- 
restricted competition  both  between  themselves,  and  between 
themselves  and  purchasers,  and  between  purchasers  in  the 
sale  of  wall  paper;  to  make  and  enter  into  contracts,  obli- 
gations and  agreements  by  which  they  agreed  to  pool,  com- 
bine, and  both  directly  and  indirectly  unite  the  interests  they 
had  connected  with  the  sale  of  wall  paper  so  that  its  price 
might  be  affected;  to  carry  out  contracts,  obligations  and 
agreements  by  which  they  agreed  to  pool,  combine  and  both 
directly  and  indirectly  unite  the  interests  that  they  had  con- 
nected with  the  sale  of  wall  paper  so  that  its  price  might  be 
affected. 

Said  contracts  and  agreements  were  each  and  all  combina- 
tions and  conspiracies  in  restraint  of  trade  and  commerce 
among  the  several  States,  and  with  foreign  nations,  and  had 
the  intent  and  effect  of  restraining  trade  and  commerce  be- 
tween the  several  States  and  with  foreign  nations,  and  were 
an  attempt,  by  combinations  and  conspiracy,  between  the 
members  of  said  combination  and  trust  to  monopolize  the 
trade  and  commerce  in  wall  paper  among  the  several  States 
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and  with  foreign  nations,  and,  by  said  contracts,  and  the  acts 
done  by  members  thereof,  and  by  said  plaintiff  under  and  in 
pursuance  thereof  said  plaintiff  and  the  said  members  of 
said  combination  or  trust  did  monopolize  and  attempt  to 
monopolize  the  trade  and  [253]  commerce  in  wall  paper 
among  the  several  States  and  with  foreign  nations. 

In  further  carrying  out  of  said  scheme  and  combination 
the  members  thereof  delivered  to  this  defendant,  in  the  year 
from  September,  A.  D.  1898,  to  September,  A.  D.  1899,  wall 
paper  for  which  this  defendant  paid  to  said  plaintiff,  for  and 
per  direction  of  the  members  of  said  combination,  the  sum 
of  one  hundred  and  forty-four  thousand  eight  hundred  and 
fifty-four  dollars  and  fourteen  cents  ($144,854.14). 

These  defendants  aver  that  the  prices  charged  in  said 
Exhibit  attached  to  said  amended  petition  [which  are  item- 
ized accounts  showing  each  article  and  the  price  therefor 
alleged  to  have  been  sold  and  delivered  to  the  defendant] 
are  the  prices  fixed  and  determined  in  pursuance  of  and  by 
the  combination  or  trust  agreement^  as  above  set  forth^  and 
are  unreasonable,  unjust  and  excessive  and  at  least  one-h/ilf 
more  than  they  tcould  otherwise  have  been.  In  transacting 
all  business  aforesaid,  at  all  said  times,  said  business  was 
transacted  under  and  in  pursuance  of  said  combination  or 
trust  agreement,  and  for  the  purposes  and  each  of  them, 
above  specified,  and  not  otherwise. 

The  allegations  in  said  plaintiff's  petition  set  forth  as  a 
suit  on  account  are  an  attempt  to  enforce,  carry  out  and  re- 
cover upon  and  by  virtue  of  said  unlawful  combination, 
aforesaid,  the  prices  fixed  by  such  combination,  and  the 
prices  therein  sought  to  be  recovered  for  said  merchandise 
are  unreasonable,  excessive  and  above  the  fair  market  price 
of  such  merchandise  by  more  than  the  amount  so  sought  to 
be  recovered. 

Each  and  all  of  the  provisions  of  said  contract  and  agree- 
ment between  said  members  of  said  combination  and  each 
other;  between  said  so-called  vendors  and  said  plaintiff; 
between  said  members  of  said  combination  and  said  plaintiff 
and  the  so-called  jobbers;  between  the  members  of  said  com- 
bination  and   trust   and   said    plaintiff   and   the   so-called 
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"  Road  ^  or  "  Quantity  buyers,"  are  each  and  all  contrary  to 
the  provisions  of  the  statutes  of  the  State  of  New  York, 
where  said  plaintiflF  was  organized;  contrary  to  the  provi- 
sions of  the  laws  of  the  [264]  State  of  Ohio,  where  the  mer- 
chandise was  delivered;  contrary  to  the  laws  of  the  several 
States  where  each  of  the  members  of  said  combinations  did 
business;  contrary  to  the  laws  of  the  United  States;  and 
made  criminal  by  the  laws  of  each  of  said  several  States  and 
by  the  laws  of  the  United  States;  and  each  and  all  of  said 
agreements  aforesaid  are  contrary  to  public  policy,  and  in 
violation  of  the  rights  of  the  defendant,  and  injurious  to 
the  interests  of  the  consumer  and  of  the  public. 

Mr.  Justice  Harlan  (after  making  the  above  statement) 
delivered  the  opinion  of  the  Court. 

The  Anti-Trust  Act  of  1890  declares  illegal  every  contract, 
combination  in  the  form  of  a  trust  or  otherwise,  or  conspir- 
acy, in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  and  also  declares  it  to  be  a 
misdemeanor,  punishable  by  fine  or  imprisonment,  or  both, 
for  any  one  to  make  any  such  contract  or  to  engage  in  any 
such  combination  or  conspiracy.  §  1.  It  is  also  made  a  mis- 
demeanor, punishable  by  fine  or  imprisonment,  or  both,  for 
any  one  to  monopolize  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons  to  monopolize, 
any  part  of  the  trade  or  commerce  among  the  several  States 
or  witH  foreign  nations.  §  2.  Similar  provisions  were  made 
in  reference  to  contracts,  combinations  in  the  form  of  trust 
or  otherwise,  or  conspiracies,  in  restraint  of  trade  or  com- 
merce in  any  Territory  of  the  United  States  or  of  the  Dis- 
trict of  Columbia,  or  between  any  such  Territory  or  another, 
or  between  any  such  Territory  or  Territories  and  any  State 
or  States  or  the  District  of  Columbia  or  with  foreign  nations, 
or  between  the  District  of  Columbia  and  any  State  or  States 
or  foreign  nations.  §  3.  The  act  further  provided  that  any 
person  injured  in  his  business  or  property  by  any  other 
person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful,  may  sue  therefor  in  the  Circuit 
Court  of  the  United  States  in  the  district  where  the  defend- 
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ant  resides  or  is  found,  without  regard  to  the  amount 
[255]  in  controversy,  and  recover  threefold  the  damages  sus- 
tained by  him.    §  3.    26  Stat  209. 

The  defendant  contends  that  under  the  facts  admitted  by 
the  demurrer  it  must  be  taken  that  the  Continental  Wall 
Paper  Company  is  the  representative  in  this  suit  of  a  com- 
bination or  trust  formed  for  the  purpose  of  restraining  and 
monopolizing  trade  and  commerce  among  the  several  States 
in  the  manufacturing,  buying,  selling  and  dealing  in  wall 
paper;  that  this  combination  has  the  direct  effect  to  accom- 
plish that  purpose;  that  the  defendant,  engaged  in  buying 
and  selling  wall  paper  in  Ohio  and  other  States,  was  com- 
pelled to  become  a  party  to  the  illegal  combination  or  go 
out  of  business;  that  the  account  in  suit  was  made  up,  as 
to  prices  and  terms  of  sale,  not  upon  the  basis  of  an  inde- 
pendent,  collateral  contract  for  goods  sold  and  delivered,  but 
with  direct  reference  to,  in  conformity  with  and  for  the 
object  of  enforcing  the  agreements  that  constituted,  or  out  of 
which  came,  the  illegal  combination  whose  business  is  car- 
ried on  under  the  name  of  the  Continental  Wall  Paper  Com- 
pany; that  a  judgment  against  the  defendant  upon  the  ac- 
count in  suit  will,  in  effect,  legally  and  practically  aid  the 
combination  to  reap  the  fruits  of  agreements  that  were  illegal 
under  the  acts  of  Congress,  and  the  making  of  which  was  de- 
clared by  that  act  a  crime;  consequently,  that  the  petition 
upon  the  facts  admitted  was  properly  dismissed. 

That  the  combination  represented  by  the  plaintiff  company 
is  within  the  prohibitions  of  the  above  act  of  Congress  is 
clear  from  the  facts  admitted  by  the  demurrer.  We  assume, 
therefore,  without  discussion — for  discussion  is  unneces- 
sary— ^that  there  is  a  combination,  of  which  the  Continental 
Wall  Paper  Company  is  the  representative,  and  that,  in 
violation  of  that  act,  such  combination  was  formed  with  the 
intent,  and  will  have  the  effect,  directly,  to  restrain  as  well 
as  monopolize  trade  and  commerce  among  the  several  States 
and  with  foreign  nations  as  involved  in  the  manufacture, 
sale  and  transportation  of  wall  paper  among  the  several 
States  and  with  foreign  nations.  This  part  of  the  case  is 
lOSTC*— S.  Doc.  lU.  62-1,  vol  3 33 
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forcibly  presented  by  the  Cir[2561cuit  Court  of  Appeals 
which,  in  its  opinion  delivered  by  Judge  Lurton,  well  said: 

"The  conspiring  milis  were  situated  in  many  States.  The  con- 
sumers [of  wall  paper]  embraced  the  whole  citizenship  of  the  United 
States.  The  Jobbers  and  wholesalers,  who  were  to  be  coerced  Into 
contracts  to  buy  their  entire  demands  from  the  Gontinoital  Wail 
Paper  Company  or  be  driven  out  of  business,  were  in  every  Stat^ 
Before  the  combination  each  of  the  combining  companies  was  engaged 
in  both  State  and  interstate  commerce.  The  freedom  of  each,  with 
respect  to  prices  and  terms,  was  restrained  by  the  agreement  and 
interstate  commerce  directly  affected  thereby,  as  well  as  by  the  en- 
hancement of  prices  which  resulted.  A  more  complete  monopoly  In 
an  article  of  universal  use  lias  probably  never  been  brought  about 
It  may  be  that  the  wit  of  man  may  yet  devise  a  more  complete  scheme 
to  accomplish  the  stifling  of  competition.  But  none  of  the  shifts 
resorted  to  for  suppressing  freedom  of  commerce  and  securing  undue 
prices,  shown  by  the  reported  cases,  is  half  so  complete  in  its  details. 
None  of  the  schemes  with  which  this  may  be  compared  is  more  cer- 
tain in  results,  more  widespread  Id  its  operation,  and  more  evil 
in  its  purposes.  It  must  fall  within  the  definition  of  a  *  restraint 
of  trade,*  whether  we  confine  ourselves  to  the  common  law  Interpre 
tation  of  that  term  or  apply  that  given  to  the  term  as  used  in  the 
Federal  act,"  148  Fed.  Rep.  939,  947. 

But  it  is  contended  that  however  illegal  the  combination 
represented  by  the  plaintiff  may  be,  and  whatever  may  be  the 
effect  of  a  judgment  against  the  defendant,  the  plaintiff  com- 
pany is  entitled  to  a  judgment  under  the  principles  an- 
nounced in  Connolly  v.  Union  Sewer  Pipe  Co.^  184  U.  S.  640. 
545.  Let  us  see  what  that  case  was  and  whether  it  may  not 
be  distinguished  from  the  one  now  before  us. 

The  Union  Sewer  Pipe  Company,  a  corporation  of  Ohio, 
doing  business  in  Illinois,  brought  suit  against  Connolly,  a 
citizen  of  Illinois,  upon  promissory  notes  given  in  Illinois  on 
account  of  the  purchase  by  the  defendant  from  that  com- 
pany, under  contracts  made  in  that  State,  of  sewer  pipt? 
known  as  [257]  Akron  pipe.  It  also  b' ought  suit  against 
one  Dee,  a  citizen  of  Illinois,  upon  an  open  account  for  the- 
value  of  similar  sewer  pipe  sold  to  him  under  a  written  con- 
tract, also  made  in  that  State.  In  each  case  the  defendant 
disputed  his  liability  for  the  value  of  the  goods  obtained 
from  the  Sewer  Pipe  Company  upon  the  ground  that  at  the 
time  of  their  respective  purchases  that  c<»npany  was  in  a  oom- 
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bination  with  certain  firms,  corporations  and  companies  en- 
gaged in  the  manufacture  of  Akron  pipe,  which  combina- 
tion, it  was  alleged,  was  in  illegal  restraint  of  trade,  and  for- 
bidden by  the  principles  of  the  common  law,  as  recognized 
and  enforced  both  in  Ohio  and  Illinois.  The  defense  was 
also  made  that  the  Sewer  Pipe  Company  was  a  combination 
doing  business  throughout  the  United  States  and  between 
Ohio  and  Illinois,  in  the  form  of  a  trust,  in  restraint  of 
trade  and  commerce  among  the  several  States,  contrary  not 
only  to  the  Anti-Trust  Act  of  Congress  of  July  2d  1890,  c, 
647,  but  contrary  to  the  Illinois  Anti-Trust  statute  of  Jan- 
uary 1st  1893,  forbidding,  under  penalties,  the  combination 
of  capital,  skill  or  acts  for  certain  specified  purposes.  26 
Stat  209;  Laws  111.  1893,  p.  182;  Kurd's  Itev.  Stat  111.  1899, 
p.  618,  title  Criminal  Code. 

The  defense  based  upon  the  principles  of  the  common  law 
was  overruled  in  the  CormoUy  case^  the  court  saying : 

"Assuming,  as  defendants  contend,  that  the  alleged  combination  was 
illegal  if  tested  by  the  principles  of  the  common  law,  still  it  would 
not  follow  that  they  could,  at  common  law,  refuse  to  pay  for  pipe 
bought  by  them  under  special  contracts  with  the  plaintiff.  The 
illegality  of  such  combination  did  not  prevent  the  plaintiff  corpora- 
tion from  selling  pipe  that  it  obtained  from  its  constituent  companies, 
or  either  of  them.  It  could  pass  a  title  by  a  sale  to  any  one  desiring 
to  buy,  and  the  buyer  could  not  Justify  a  refusal  to  pay  for  what  be 
bought  and  received  by  proving  that  the  seller  had  previously,  in  the 
prosecution  of  its  business,  entered  into  an  iUegal  combination  with 
others  in  refer^ice,  generally^  to  the  sale  of  Akron  pipe." 

Again,  after  referring  to  several  cases  establishing  the 
general  [358]  principle  that  a  court  will  not  lend  assistance 
to  carry  out  the  terms  of  an  illegal  contract,  and  that  one 
purchasing  and  receiving  goods  under  a  contract,  expressed 
or  implied,  to  pay  for  them,  cannot  refuse  to  pay  simply 
because  of  the  illegal  character  of  his  Tendor,  the  court  pro- 
ceeded: 

"In  tile  present  [CJonnolly]  case  other  considerations  must  control. 
This  is  not  an  action  to  enforce  or  which  involves  the  enforcement  of 
the  alleged  arrangement  or  combination  between  the  plaintiff  cor- 
poration and  other  corporations,  firms  and  companies  in  relation  to 
the  sale  of  Akron  pipe.  As  already  suggested,  the  plaintiff,  even  if 
part  of  a  combination  illegal  at  common  law,  was  not  for  that  reason 
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forbidden  to  sell  property  it  acquired  or  held  for  sala  The  purchaaes 
by  the  defendants  had  no  necessary  or  direct  connection  with  the 
alleged  illegal  combination ;  for  the  contracts  between  the  defendants 
and  the  plaintiff  could  have  been  proven  without  any  reference  to  the 
arrangement  whereby  the  latter  became  an  illegal  combination.  QT, 
according  to  the  principles  of  the  common  law,  the  Union  Sewev  Flpe 
Company  could  not  have  sold  or  passed  tlUe  tx)  any  pipe  it  received 
and  held  for  sale,  because  of  an  illegal  arrangement  previously  made 
with  other  corporations,  firms  or  companies,  a  different  question  would 
be  presented.  But  we  are  aware  of  no  decision  to  the  effect  that  a 
sale  similar  to  that  made  by  the  present  plaintiff  to  the  defenAaats 
respectively  would,  in  itself,  be  illegal  or  void  under  the  pdnciplea  9t 
the  common  law.  The  contracts  between  the  plaintiff  and  the  respec- 
tive defendants  were,  In  every  sense,  collateral  to  the  alleged  agree- 
ment between  the  plaintiff  and  the  other  corporations.  Arms  or 
associations  whereby  an  illegal  combination  was  formed  fbr  tHe  sale 
of  sewer  pipe." 

Turning  to  the  defense  based  on  the  Anti-Trust  Act  of 
Congress,  the  court  in  the  Connolly  case  said : 

**  Much  of  what  has  Just  been  said  in  reference  to  the  first  special 
defense  based  on  the  common  law  is  applicable  to  this  part  ot  the 
case.  If  the  contract  between  the  plaintiff  corporation  and  the  other 
named  corporations,  persons,  and  companies  or  the  combination  [2M] 
thereby  formed,  was  illegal  under  the  act  of  Congress,  then  all  thonet 
whether  persons,  corporations  or  associations^  directly  connaeted 
therewith,  became  subject  to  the  penalties  prescribed  by  Congreca 
But  the  act  does  not  declare  illegal  or  void  any  sale  made  by  fluob 
combination,  or  by  its  agents,  of  property  it  acquired  or  which  came 
into  its  iwssession  fbr  the  purpose  of  being  sold — such  propettsr  not 
being  at  the  time  in  the  course  of  transportation  from  one  State  to 
another  or  to  a  foreign  country.  The  buyer  could  not  refus«  t©  com- 
ply with  his  contract  of  purchase  upon  the  ground  that  the  s^ler  was 
an  illegal  combination  which  might  be  restrained  or  suppressed  ih  the 
mode  prescribed  by  the  act  of  Congress;  for  Congress  did  not  declare 
that  a  combination  illegally  formed  under  the  act  of  1890  should  not 
in  the  conduct  of  its  business,  become  the  owner  of  property  wiUdi  it 
might  sell  to  whomsoever  wished  to  buy  it.  So  that  there  is  no  necea- 
sary  legal  connection  here  between  the  sale  of  pipe  to  the  defendants 
by  the  plaintiff  corporation  and  the  alleged  arrangement  made  by  it 
with  other  corporations,  companies  and  firms.  The  contracts  under 
which  the  pipe  in  question  was  sold  were,  as  already  aaid^  ooUaAerai 
to  the  arrangement  for  the  combination  referred  to,  and  this  ia  not 
an  action  to  enforce  the  terms  of  such  arraogemant  That  coiabina- 
tion  may  have  been  iUegaly  and  yet  tha  sale  to  the  defdndants  was 
valid." 
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Further: 

**  Kor  ean  itbe  defendants  refuse  to  pay  for  wtMit  tiiey  bought  upon 
the  ground  that  the  seventh  section  of  the  Sherman  Act  gives  tX» 
right  to  any  person  '  injured  in  his  business  or  proi)erty  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful '  by  the  act,  to  sue  and  recover  treble  the 
damage  sustained  by  him.  We  shall  not  now  attempt  to  declave  the 
full  scope  and  meaning  of  that  section  of  the  act  of  Oongreta  It  is 
sufficient  to  say  that  the  action  which  it  authorizes  must  be  a  direct 
one,  and  the  damages  claimed  can  not  be  set  off  in  these  actions 
based  upon  special  contracts  for  the  sale  of  pipe  that  have  no  direct 
connection  with  the  alleged  arrangement  or  combination  between  the 
plaintiff  and  [200]  other  corporations,  ftrms  or  companies,  fluch 
damages  ean  not  be  said,  as  matter  of  law,  to  have  directly  grown  out 
of  that  arrangement  or  combination,  and  are,  besides,  unliquidated. 
Besides,  It  Is  well  settled  in  Illinois  that  '  unliquidated  damages  aris- 
ing out  of  covenants,  contracts  or  torts  disconnected  with  plaintiff's 
claim  can  not  be  set  off  under  the  statute.'  ** 

We  need  not  here  refer  to  that  part  of  the  Connolly  case 
relating  to  the  defense  based  on  the  anti-trust  act  of  Illinois; 
for,  the  court  adjudged  that  act  to  be  void  because  of  a  cer- 
tain provision  in  it  which,  contrary  to  the  Constitution  of 
the  United  States,  denied  the  equal  protection  of  the  laws  to 
all  persons  within  the  jurisdiction  of  the  State,  except  a 
named  favored  class. 

The  present  case  is  plainly  distinguishable  from  the  Con- 
nolly ease.  In  that  case  the  defendant,  who  sought  to  avoid 
payment  for  the  goods  purchased  by  him  under  contract, 
had  no  connection  with  the  general  business  or  operations 
of  the  alleged  illegal  corporation  that  sold  the  goods.  He 
had  nothing  whatever  to  do  with  the  formation  of  that  cor- 
poration, and  could  not  participate  in  the  profits  of  its  busi- 
ness. His  contract  was  to  take  certain  goods  at  an  agreed 
price,  nothing  more,  and  was  not  in  itself  illegal,  nor  part 
of  nor  in  eweciition  of  any  general  plan  or  scheme  that  the 
law  condemned.  The  contract  of  purchase  was  wholly  col- 
lateral to  and  independent  of  the  agreement  under  which 
the  combination  had  been  previously  formed  by  others  in 
Ohio.  It  was  the  case  simply  of  a  corporation  that  dealt  with 
an  entire  stranger  to  its  management  and  operations  and  sold 
goods  that  it  owned  to  one  who  wished  to  buy  them.  In 
short,  the  defense  in  the  Connolly  case  was  that  the  plaintiff 
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corporation,  although  owning  the  pipe  in  question  and  hav- 
ing authority  to  sell  and  pass  title  to  the  property,  was  pre- 
cluded by  reason  alone  of  its  illegal  character  from  having  a 
judgment  against  the  purchaser.  We  held  that  that  defense 
could  not  be  sustained  either  upon  the  principles  of  the 
common  law  or  under  the  Anti-Trust  Act  of  Congress. 

[261]  The  case  now  before  us  is  an  entirely  diflFerent  one. 
The  Continental  Wall  Paper  Company  seeks,  in  legal  effect, 
the  aid  of  the  court  to  enforce  a  contract  for  the  sale  and 
purchase  of  goods,  which,  it  is  admitted  by  the  demurrer  was 
in  fact  and  was  intended  hy  the  parties  to  he  based  upon 
agreements  that  were  and  are  essential  parts  of  an  illegal 
scfiem^.  We  state  the  matter  in  this  way,  because  the  plain- 
tiff by  its  demurrer  admits  for  the  purposes  of  this  case  the 
truth  of  all  the  facts  alleged  in  the  third  defense.  It  is 
admitted  by  the  demurrer  to  that  defense  that  the  account 
sued  on  has  been  made  up  in  execution  of  the  agreements 
that  constituted  or  out  of  which  came  the  illegal  combination 
formed  for  the  purpose  and  with  effect  of  both  restraining 
and  monopolizing  trade  and  commerce  among  the  several 
States. 

The  present  suit  is  not  based  upon  an  implied  contract  of 
the  defendant  company  to  pay  a  reasonable  price  for  goods 
that  it  purchased,  but  upon  agreements,  to  which  both  the 
plaintiff  and  the  defendant  were  parties,  and  pursuant  to 
which  the  accounts  sued  on  were  made  out,  and  which  had  for 
their  object,  and  which  it  is  admitted  had  directly  the  effect, 
to  accomplish  the  illegal  ends  for  which  the  Continental 
Wall  Paper  Company  was  organized.  If  judgment  be  given 
for  the  plaintiff  the  result,  beyond  all  question,  will  be  to  give 
the  aid  of  the  court  in  making  effective  the  illegal  agreements 
that  constituted  the  forbidden  combination.  These  considera- 
tions make  it  evident  that  the  present  case  is  different  from 
the  Connolly  case.  In  that  case  the  court  regarded  the  record 
as  presenting  the  question  whether  a  voluntary  purchaser  of 
goods  at  stipulated  prices,  under  a  collateral,  independent 
contract,  can  escape  an  obligation  to  pay  for  them  upon  the 
ground  merely  that  the  seller,  which  owned  the  goods  was  an 
illegal  combination  or  trust.  We  held  that  he  could  not,  and 
nothing  more  touching  that  question  was  decided  or  intended 
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to  be  decided  in  the  Connolly  case.  The  question  here  is 
whether  the  plaintiflF  company  can  have  judgment  upon  an 
acoount  which,  it  is  admitted  by  demurrer,  was  made  up, 
within  the  knowledge  of  [262]  both  seller  and  buyer,  with 
direct  reference  to  and  in  execution  of  certain  agreements 
under  which  an  illegal  combination,  represented  by  the  seller, 
was  organized.  Stated  shortly,  the  present  case  is  this:  The 
plaintiff  comes  into  court  admitting  that  it  is  an  illegal  com- 
bination whose  operations  restrain  and  monopolize  commerce 
and  trade  among  the  States  and  asks  a  judgment  that  will 
give  effect,  as  far  as  it  goes,  to  agreements  that  constituted 
that  combination,  and  by  means  of  which  the  combination 
proposes  to  accomplish  forbidden  ends.  We  hold  that  such 
a  judgment  can  not  be  granted  without  departing  from  the 
statutory  rule,  long  established  in  the  jurisprudence  of  both 
this  country  and  England,  that  a  court  will  not  lend  its  aid, 
in  anyway,  to  a  party  seeking  to  realize  the  fruits  of  an 
agreement  that  appears  to  be  tainted  with  illegality,  al- 
though the  result  of  applying  that  rule  may  sometimes  be 
to  shield  one  who  has  got  something  for  which  as  between 
man  and  man  he  ought,  perhaps,  to  pay,  but  for  which  he  is 
unwilling  to  pay. 

In  such  cases  the  aid  of  the  court  is  denied,  not  for  the 
benefit  of  the  defendant,  but  because  public  policy  demands 
that  it  should  be  denied  without  regard  to  the  interests  of 
individual  parties.  It  is  of  no  consequence  that  the  present 
defendant  company  had  knowledge  of  the  alleged  illegal 
combination  and  its  plans  or  was  directly  or  indirectly  a 
party  thereto.  Its  interest  must  be  put  out  of  view  altogether 
when  it  is  sought  to  have  the  assistance  of  the  court  in  ac- 
complishing ends  forbidden  by  the  law. 

In  Hanauer  v.  Doane^  12  Wall.  342,  349,  this  court  said : 

"The  whole  doctrine  of  avoiding  contracts  for  iUegality  and  im- 
morality is  founded  on  public  policy.  It  is  certainly  contrary  to 
public  policy  to  give  the  aid  of  the  courts  to  a  vendor  who  knew 
that  his  goods  were  purchased,  or  to  a  lender  who  knew  that  his 
money  was  borrowed,  for  the  purpose  of  being  employed  in  the  com- 
mission of  a  criminal  act,  injurious  to  society  or  to  any  of  its 
members." 
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In  McMuO&n,  v.  Hoifrrym^  174  U.  S.  689,  654,  669,  where 
[268]  the  authorities  are  reviewed  and  the  whole  subject 
carefully  examined,  the  court  said : 

*'  The  authorities  from  the  earliest  time  to  the  present  unanimoo^y 
hold  that  no  conrt  will  lend  its  assistance  in  any  way  towards  carry- 
ing out  the  terms  of  an  illegal  contract"  (citing  many  fiSngUsh  and 
American  cases).  ''The  court  refuses  to  enforce  such  a  contract, 
and  it  permits  defendant  to  set  up  its  illegality,  not  out  of  any  regan) 
for  the  defendant  who  sets  it  up,  but  only  on  account  of  the  public 
interest  It  has  been  often  stated  in  similar  cases  that  the  defense 
is  a  very  dishonest  one,  and  It  lies  ill  in  the  mouth  of  the  defendant 
to  allege  it,  and  it  is  only  allowed  for  public  considerations  and  in 
order  the  better  to  secure  the  public  against  dishonest  transactions 
To  refuse  to  grant  either  party  to  an  illegal  contract  Judicial  aid 
for  the  enforcement  of  his  alleged  rights  under  it  tends  strongly 
towards  reducing  the  number  of  such  transactions  to  a  minimum. 
The  more  plainly  parties  understand  that  when  they  enter  Into  con- 
tracts of  this  nature  they  place  themselves  outside  the  protection  of 
the  law,  so  far  as  that  protection  consists  in  aiding  them  to  enforce 
such  contracts,  the  less  inclined  will  they  be  to  enter  into  them.  In 
that  way  the  public  secures  the  benefit  of  a  rigid  adherence  to  the 
law." 

In  that  case  the  principle  announced  in  Coppell  v.  HaU^ 
7  Wall.  542,  548,  was  reaffirmed,  namely : 

"  Whenever  the  Illegality  appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal  to  the  case.  No  consent 
of  the  defendant  can  neutralize  its  effect.  A  stipulation  in  the  most 
solemn  form  to  waive  the  objection  would  be  tainted  with  the  vice 
of  the  original  contract,  and  void  for  the  same  reason.  Wherever  the 
contamination  reaches  it  destroys.  The  principle  to  be  extracted  from 
all  the  cases  is,  that  the  law  will  not  lend  its  support  to  a  daini 
founded  upon  its  violation." 

In  Emhrey  v.  Jemison^  131  U.  S.  336,  348,  the  defendant, 
who  was  sued  upon  promissory  given  in  execution  of  a  pre- 
vious verbal  contract  that  was  illegal,  this  court  said  that 
he  could  not  "  be  permitted  to  withdraw  attention  from  this 
[263]  feature  of  the  transaction  by  the  device  of  obtaining 
notes  for  the  amount  claimed  under  the  illegal  agreement; 
for  they  are  not  founded  on  any  new  or  independent  con- 
sideration, but  are  only  written  promises  to  pay  that  which 
the  obligor  had  verbally  agreed  to  pay.  They  do  not,  in  any 
just  sense,  constitute  a  distinct  or  collateral  contract  based 
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upon  a  valid  consideration.  Nor  do  they  represent  anything 
of  value  in  the  hands  of  the  defendant  which,  in  good  con- 
science, belongs  to  ihe  plaintiff  or  to  his  firm.  Althou^  the 
burden  of  proof  is  on  the  obligor  to  show  the  real  considera- 
tion, the  execution  of  the  notes  could  not  obliterate  the  sub- 
stantive fact  that  they  grew  immediately  out  of  and  are 
directly  connected  with  a  wagering  contract.  They  must, 
therefore,  be  regarded  as  tainted  with  the  illegality  of  that 
contract,  the  benefits  of  which  the  plaintiff  seeks  to  obtain 
by  this  suit.  That  the  defendant  executed  the  notes  with 
full  knowledge  of  all  the  facts  is  of  no  mom^it.  The  defense 
he  makes  is  not  allowed  for  his  sake,  but  to  maintain  the 
policy  of  the  law.     CoppeU  v.  Hall,  7  Wall,  542,  558." 

In  Montague  d&  Co.  v.  Lowry,  193  U.  S.  38,  45,  46,  which 
involved,  in  part,  the  question  whether  a  particular  contract 
made  in  California  for  the  purchase  of  tiles  related  to  inter- 
state commerce,  and  was  illegal,  the  court  said: 

"  The  provision  as  to  this  sale  is  but  a  part  of  the  agreement,  and 
it  is  so  united  with  the  rest  as  to  be  incapable  of  separation  without 
at  the  same  time  altering  the  general  purpose  of  the  agreement.  The 
whole  agreement  is  to  be  construed  as  one  piece,  in  which  the  manu- 
facturers are  parties  as  well  as  the  San  Francisco  dealers,  and  the 
refusal  to  sell  on  the  part  of  the  manufacturers  is  connected  with 
and  a  part  of  the  scheme  which  Includes  the  enhancement  of  the  price 
of  th%  unset  tiles  by  the  San  Francisco  dealers.  The  whole  thing  is 
so  bound  together  that  when  looked  at  as  a  whole  the  sale  of  unset 
tiles  ceases  to  be  a  mere  transaction  in  the  State  of  California,  and 
becomes  a  part  of  a  purpose  which,  when  carried  out,  amounts  to  and 
is  a  contract  or  combination  in  restraint  of  interstate  trade  or  com- 
merce." 

[266]  So,  in  Swift  &  Co,  v.  United  States,  196  U.  S.  375, 
396: 

"The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the  law. 
The  constituent  elements,  as  we  have  stated  them,  are  enough  to  give 
to  the  scheme  a  body,  and  for  all  that  we  can  say,  to  accomplish  it. 
Moreover,  whatever  we  may  tiilnk  of  them  separately,  when  we  take 
them  up  as  distinct  charges,  they  are  alleged  sufficiently  as  elements 
of  the  scheme.  It  is  suggested  that  the  several  acts  charged  are 
lawful  and  that  intent  can  make  no  difference.  But  they  are  bound 
together  as  the  parts  of  a  single  plan.  The  plan  may  make  the  parts 
unlawful.    Aikena  v.  Wisconsin,  195  U.  S.  194,  206.'* 
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In  Bement  v.  National  Harrow  Company  186  U.  S.  70,  87, 
88,  the  court,  after  referring  to  that  section  of  the  act  of 
Congress  relating  to  suits  by  the  Attorney  General  and  by 
persons  injured  in  their  business  or  property,  said : 

"Assuming  that  the  plaintiff  is  right  so  far  as  regards  any  snit 
brought  under  that  act,  we  are  nevertheless  of  opinion  that  any  one 
sued  upon  a  contract  may  set  up  as  a  defense  that  it  is  a  yiolatioi] 
of  the  act  of  Congress,  and  if  found  to  be  so,  that  fact  wiU  constitute 
a  good  defense  to  the  action.  The  first  section  of  the  act  provides 
that  'every  contract,  combination  in  the  form  of  trust,  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  is  hereby  declared  to  be  iUegaL*  Bvery 
person  making  such  a  contract  is  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  is  to  be  punished  by  fine  or  by  imprisonment,  or 
both.  As  the  statute  makes  the  contract  In  itself  illegal,  no  recovery 
can  be  had  upon  it  when  the  defense  of  illegality  is  shown  to  the  court. 
The  act  provides  for  the  prevention  of  violations  thereof,  and  makes 
it  the  duty  of  the  several  district  attorneys,  under  the  direction  of 
the  Attorney  General,  to  institute  proceedings  in  equity  to  prevent 
and  restrain  such  violations,  and  it  gives  to  any  person  injured  in  his 
business  or  property  the  right  to  sue,  but  that  does  not  prevent  a 
private  individual  when  sued  upon  a  contract  which  is  void  as  in 
violation  of  the  act  from  setting  it  up  as  a  defense,  and  we  think 
when  proved  it  is  a  valid  de[2B6]fense  to  any  claim  made  under  a 
contract  thus  denounced  as  illegal." 

Again,  in  the  recent  case  of  Loewe  v.  Lawlor^  208  U.  S.  274, 
301,  which  involved  the  inquiry  whether  certain  acts  could 
be  regarded  as  in  restraint  of  inter-state  commerce,  the  court 
said: 

**  So  that,  although  some  of  the  means  whereby  the  interstate  traffic 
was  to  be  destroyed  were  acts  within  a  State  and  some  of  them 
were  in  themselves  as  a  part  of  their  obvious  purpose  and  effect  be- 
yond the  scope  of  Federal  authority,  still,  as  we  have  seen  the  acts 
must  be  considered  as  a  whole,  and  the  plan  is  open  to  condemnation, 
notwithstanding  n  negligible  amount  of  intrastate  business  might  be 
affected  in  carrying  it  out  If  the  purpose  of  the  combination  was, 
as  alleged,  to  prevent  any  interstate  transportation  at  all,  the  fact 
that  the  means  operated  at  the  one  end  before  physical  transportation 
commenced  and  at  the  other  end  after  the  physical  transportation 
ended,  was  immaterial." 

See  also  Oibha  v.  Baltimore  Gas  Go.^  130  U.  S.  896,  412, 
The  adjudged  cases  all  hold  that  upon  the  question  whether 
the  particular  contract  sought  to  be  enforced  arises  out  of  an 
illegal  transaction,  the  court  will  not  be  restricted  to  a  partial 
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statement  of  the  facts  but  will  consider  all  the  circumstances 
connected  with  the  transaction  so  as  to  ascertain  its  real 
nature.  In  Addyaton  Pipe  <&  Steel  Co.  v.  United  States^  175 
U.  S.  211,  247,  the  court  said  that 

"all  the  facts  and  circumstances  are,  however,  to  be  considered  in 
order  to  determine  the  fundamental  question  whether  the  necessary 
effect  of  the  combination  is  to  restrain  Interstate  commerce." 

Upon  the  whole  case,  and  without  further  citation  of  au- 
thorities, we  adjudge,  upon  the  admitted  facts,  that  the  com- 
bination, represented  by  the  plaintiff  in  this  case,  was  illegal 
under  the  Anti-Trust  Act  of  1890;  that  it  is  to  be  taken  as 
one  intended,  and  which  will  have  the  effect  directly,  to 
restrain  and  monopolize  trade  and  commerce  among  the  sev- 
eral States  and  with  foreign  States;  and  that  the  plaintiff 
can  not  have  a  judgment  for  the  amount  of  the  account  sued 
on,  because,  for  [267]  the  reasons  we  have  stated,  such  a  judg- 
ment would,  in  effect,  aid  the  execution  of  the  agreements 
which  constituted  that  illegal  combination.  We  consequently 
hold  that  the  Circuit  Court  of  Appeals  properly  sustained 
the  third  defense,  and  rightly  dismissed  the  suit.  Its  judg- 
ment must  be  affirmed* 

It  is  so  ordered. 

Mr.  Justice  Holbies,  with  whom  concurred  Mr.  Justice 
Bbewer,  Mr.  Justice  White,  and  Mr.  Justice  Peckham,  dis- 
senting: 

This  action  is  for  goods  admitted  to  have  been  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  and  the  question 
arises,  as  has  been  explained,  on  demurrer  to  the  third  defense. 
The  elements  of  that  defense  may  be  stated  in  a  few  words. 
Nearly  all  the  manufacturers  of  wall  paper  in  the  United 
States  formed  a  combination  which,  under  the  present  policy 
of  the  law,  was  an  illegal  attempt  to  restrain  and  monopolize 
trade  in  and  among  the  several  States.  As  a  part  of  the 
scheme  the  plaintiff  corporation  was  created,  which  by  the 
agreement  became  the  purchaser  of  the  products  of  the 
constituent  companies,  and  was  to  sell  the  same,  although 
the  constituent  companies  continued  to  manufacture  and  to 
carry  on  the  business  of  soliciting  orders.  The  only  material 
facts  about  this  agreement  are  that  under  it  the  plaintiff  got 
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title  to  the  goods,  that  it  fixed  prices  at  which  goods  were  to 
be  sold,  and  that  it  contemplated  compelling  the  jobbers  and 
others  who  bought  to  purchase  at  those  prices,  if  they  ipere 
to  get  any  paper  at  all.  The  conspirators  threatened  and  had 
the  power  to  drive  any  jobber  out  of  business  who  did  not 
come  in. 

In  pursuance  of  the  combination  and  its  purpose  the  de- 
fendant, a  jobbing  house,  and  all  other  jobbers,  were  com- 
pelled to  sign  a  contract  which,  in  effect,  bound  them  to  buy 
all  the  wall  paper  needed  in  their  business  from  the  plaintiff 
at  the  above-mentioned  prices,  and  which  made  it  an  "  essen- 
tial condition  of  this  agreement "  that  they  should  not  sell 
at  lower  prices  [268]  or  upon  better  terms  than  thoae  at 
which  the  plaintiff  sold.  After  these  two  contracts  were 
made  the  defendant  ordered  the  goods  in  question  at  the 
prices  named.  It  is  alleged  that  those  prices  were  unreason- 
able, and  it  is  alleged,  repeatedly  and  with  much  detail,  that 
all  the  arrangements  were  made  and  all  the  business  was 
done  in  furtherance  of  the  plan  set  forth,  contrary  to  the  law 
of  the  United  States  and  of  the  States  concerned,  and  in 
violation  of  the  defendant's  rights,  this  suit  being  the  fiaal 
step  in  the  attempt  to  carry  out  the  plan. 

It  seems  to  me  that  the  foregoing  facts  show  no  defense. 
I  will  consider  them  in  their  successive  degrees  of  com^ectAOO 
with  the  affair,  and  in  the  first  place  will  take  up  the  terms 
of  the  actual  contracts  in  suit.  These  were  ordinary  parol 
sales  made  by  the  owner  of  goods.  The  suit  was  not  upon 
the  general  agreement  between  the  plaintiff  and  defendant. 
That  by  itself  sold  nothing,  and  it  may  be  questioned  whethei' 
it  purported  absolutely  to  bind  the  defendant  to  buy  a  roll 
of  paper.  See  Dennis  v.  Slyfield^  117  Fed.  Rep.  474.  Ster- 
ling Coal  Co.  V.  Silver  Spriiig  Bleaching  cfe  Dyeing  Co.^  162 
Fed.  Rep.  848,  850.  The  actual  contracts  by  which  the 
plaintiff  bound  itself  to  deliver,  and  the  sales  under  which  it 
did  deliver  the  specific  goods  for  which  it  seeks  to  recover  the 
price,  were  made  after  the  making  of  the  general  a^eement, 
as  it  is  apparent  on  the  face  of  that  agreement  that  they 
must  have  been,  and  as  is  alleged  by  the  answer  in  so  oaany 
words.    Each  wa*?  a  separate  transaction.    There  is  nothing 
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alleged  concerning  the  terms  of  these  parol  sales  that  has 
any  element  of  illegality  about  it. 

Next  as  to  the  effect  of  the  general  agreement  between  the 
plaintiff  and  defendant  It  is  alleged  that  after  it  was 
made  the  members  of  the  combination  solicited,  received  and 
filled  orders,  and  charged  the  prices  fixed  in  the  ori^nal  com- 
bination agreement.  It  is  not  alleged  that  either  agreement 
was  referred  to  even  by  implication.  The  sales  are  left  by 
the  answer  as  so  many  distinct  transactions.  But  if,  in  order 
to  help  the  defendant  to  escape,  we  are  to  infer  that  the  ordei*.^ 
were  given  with  implied  reference  to  the  general  contract, 
what  ef[ 269] feet  could  such  a  reference  have?  Plainly 
only  to  fix  the  price,  and  for  this  purpose  it  was  simply  a 
schedule,  figures  on  a  piece  of  paper  or  in  the  memory  of  the 
parties,  which  were  adopted  by  pointing  to  them  in  some 
way,  as  if  they  had  been  written  on  a  blackboard.  It  did 
not  matter  whether  the  document  pointed  at  was  lawful  or 
unlawful,  as  the  whole  business  was  done  by  the  later  con- 
tracts. See  Interstate  Consolidated  Street  Ry.  Co.  v.  Masaa- 
chm^ts,  207  U.  S.  79,  84,  85. 

If  the  condition  in  the  general  agreement  between  the 
plaintiff  and  defendant  made  it  bad,  still  it  went  only  to  that 
agreement  and  to  the  plaintiff's  promise  to  sell  at  certain 
prices,  not  to  any  subsequent  sales,  or  to  the  defendant's  title 
to  goods  got  imder  subsequent  sales.  If  it  had  been  incor- 
porated in  any  way  into  the  specific  sales,  it  would  be  neces- 
sary to  consider  the  case  of  CinemnaU^  Portsmouth^  Big 
Saudy  <&  Pom&roy  Packet  Co.  v.  Bay,  200  U.  S.  179,  185, 
But  no  such  incorporation  is  alleged,  or  in  any  probability 
could  have  been  alleged.  So  I  think  that  I  may  assume  that 
the  parol  sales  were  made  no  worse,  on  their  face,  by  any 
reference  to  the  content  of  the  general  agreement.  And  I 
may  add  that  the  unlawfulness  of  the  general  agreemeiit 
would  not  make  the  sales  bad  from  the  outside,  so  to  speak, 
if  that  was  all  that  there  was  against  them.  A  lawful  pur- 
cltoae  is  not  made  unlawful  merely  by  being  the  fulfillment 
of  Ml  unlawful  contract. 

It  has  been  suggested  that  the  plaintiff  was  not  the  real 
seller  and  only  got  its  standing  from  the  general  agreement 
with  the  defendant,  and  that  therefore  it  had  to  rely  upon  an 
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illegal  contract  to  make  out  its  case.  But  the  defense  does 
not  deny  that  the  plaintiff  became  the  owner  of  the  goods 
or  that  the  manufacturers  sold  in  its  name  as  the  original 
combination  provided.  It  is  true  that  it  says  that  the 
arrangements  were  made  with  a  view  of  disguising  the  real 
transaction  and  purpose,  and  that  really  the  business  was  to 
be  done  by  the  manufacturers,  as  I  have  stated.  But  it  adds 
that  payments  were  to  be  made  to  the  plaintiff,  and  it  no- 
where suggest  that  the  first  contract  set  forth  did  not  operate, 
or  that  the  plaintiff  [270]  did  not  get  the  title  it  professed 
to  transfer.  Its  illegality  would  not  prevent  the  title  pass- 
ing. If  the  defendant  meant  to  deny  that  it  bought  from 
the  plaintiff  goods  which  the  plaintiff  owned,  it  was  very 
easy  to  deny  it  and  to  leave  the  plaintiff  to  set  up  the  agree- 
ment if  it  did  not  join  issue  as  it  naturally  would.  As  tiie 
defense  stands,  I  think  it  means,  as  I  have  no  doubt  is  the 
fact,  that  the  technical  legal  title  to  the  goods  was  in  the 
plaintiff,  and  that  the  defendant  purported  to  contract  with 
it,  the  manufacturers  selling  in  its  name. 

I  now  pass  to  the  more  remote  considerations  that  are  sup- 
posed to  have  a  greater  effect.  It  is  said  that  the  specific 
sales,  the  general  agreement  and  the  original  combination 
all  are  steps  in  one  illegal  plan,  and  that  the  plan  gives 
character  to  the  whole.  But  we  must  be  more  precise.  The 
plaintiff  alone  was  party  to  the  plan.  The  defendant  repre- 
sents itself  as  a  victim,  and  says  that  the  plan  was  against 
its  rights.  On  what  ground  then  does  the  illegal  purpose 
of  the  plaintiff  warrant  the  defendant  in  professing  to  buy 
its  goods  and  then  refusing  to  pay  for  them  f 

The  plaintiff's  unlawful  purpose  did  not  make  it  unlawful 
to  buy  the  plaintiff's  goods.  It  is  decided,  if  decision  is 
necessary,  that  a  purchaser  cannot  escape  merely  on  the 
ground  that  the  seller  is  an  unlawful  trust.  CormoUy  v. 
Union  Sewer  Pipe  Co.^  184  U.  S.  540.  Chattanooga  Fowndry 
<&  Pipe  Works  v.  Atlanta,  203  U.  S.  890,  897.  I  repeat  that 
it  is  not  alleged  that  the  defendant  in  any  way  shared  the 
plaintiff's  intent,  but  to  go  further  than  I  need,  I  will  assume 
that  it  may  be  taken  to  have  made  ihe  general  contract  with 
knowledge  of  that  intent.  But  it  can  not  be  contended  that, 
therefore,  it  was  party  to  a  transaction  iUegal  for  that  rea- 
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son.  Whenever  a  party  knows  that  he  is  buying  from  an 
illegal  trust,  and  still  more  when  he  buys  at  a  price  that  he 
thinks  unreasonable  but  is  compelled  to  pay  in  order  to  get 
the  goods  he  needs,  he  knows  that  he  is  doing  an  act  in 
furtherance  of  the  unlawful  purpose  of  the  trust,  which 
always  is  to  get  the  most  it  can  for  its  wares.  But  that 
knowledge  makes  no  diflference,  because  the  policy  of  not 
[271]  furthering  the  purposes  of  the  trust  is  less  important 
than  the  policy  of  preventing  people  from  getting  other 
peoples'  property  for  nothing  when  they  purport  to  be  buy- 
ing it  And  if  knowledge  of  the  purchaser  that  he  is  fur- 
thering the  purpose  of  the  trust  makes  no  difference,  it  makes 
no  difference  whether  he  is  glad  or  sorry  for  the  result.  A 
man  does  not  make  conduct  otherwise  lawful  unlawful 
simply  by  yearning  that  it  should  be  so.  In  this  case  how- 
ever the  defendant  was  an  unwilling  accessory,  exactly  as 
Dee  was  in  the  CoiinoUy  case. 

The  effect  of  the  defendant's  knowledge  of  the  plaintiff's 
scheme  is  no  greater  because  it  signed  the  illegal  general 
contract.  I  think  that  I  have  shown  that  the  illegality  of 
that  contract,  taken  by  itself,  did  not  make  the  specific  sale 
illegal,  and  from  the  point  of  view  that  all  that  was  done 
was  a  carrying  out  of  the  plaintiff's  illegal  scheme,  it  does 
not  matter  to  the  legality  of  the  sales  whether  a  particular 
previous  step  was  legal  or  not.  If  knowledge  that  the  plain- 
tiff was  attempting  to  monopolize,  and  that  it  sold  at  prices 
fixed  in  aid  of  the  intent  would  not  exonerate  the  defendant 
when  it  yielded  to  its  necessities  and  bought,  the  same  knowl- 
edge would  have  no  greater  effect  if  the  same  necessities  led 
it  to  agree  beforehand  to  do  what  it  did. 

Perhaps,  in  order  to  answer  every  aspect  that  this  rambling 
defense  presents,  I  ought  to  say  in  conclusion  that  the  allega- 
tions that  the  price  was  unreasonable,  and  that  the  plaintiff 
threatened  and  had  power  to  drive  jobbers  out  of  business 
that  did  not  come  into  its  arrangement,  is  not  stated  in  such 
form  as  to  make  a  case  of  duress.  I  think  that  that  would 
have  been  the  strongest  ground  on  which  the  defense  could 
have  been  put  Courts  and  legislation  sometimes  have  recog- 
nized that  the  so-called  freedom  to  contract  or  not  may  be 
made  illusory  by  the  economic  situation  of  one  of  the  parties. 
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Schlemmer  v.  BMffalo^  Rochester  cfe  Pittsburg  Ry.  Co.^  205 
U.  S.  1,  12.  It  would  be  extending  the  recogniti<m  further 
than  it  yet  has  been  extended,  so  far  as  I  am  awace,  to 
apply  it  to  a  case  like  this.  But  I  express  no  opinion  upon 
its  possible  ap[  273]  plication  because,  as  I  have  said,  the 
allegaticms  are  not  directed  to  that  end,  and  do  not  suflSciently 
show  that  the  specific  purchases  were  induced  by  fear.  More- 
over, as  such  duress,  like  fraud,  goes  only  to  motives.  The 
EUm  Lines,  199  U.  S.  119,  131,  if  the  frightened  or  de- 
frauded party  would  rescind  he  must  restore  the  considera- 
tion, or  at  least  be  ready  to  pay  the  reasonable  price,  of 
neither  of  which  is  there  any  hint. 

I  think  that  this  decision  must  mean  that  ConnoUy  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  ought  to  have  been 
decided  the  other  way.  There,  as  here,  there  was,  or  was 
assumed  to  be,  an  Ulegal  trust.  In  furtherance  of  the  pur- 
poses of  the  trust  a  general  agreement  was  made  between  the 
trust  and  the  defendants,  the  purchasers,  which  required 
defendants  to  buy  from  the  plaintiff  alone  at  prices  alleged 
to  be  unreasonable,  they  receiving  a  rebate  upon  that  con- 
sideration, and  which  fixed  a  price  at  which  the  defendants 
would  sell.  There  was  just  as  much  of  a  scheme  and  just 
the  same  scheme  in  that  case  as  in  this.  In  both  the  de- 
fendants cooperated  as  victims  to  the  monopoly  in  precisely 
the  same  way.  The  facts  spoke  for  themselves,  and  were  the 
same.  Nothing  is  added  to  the  case  by  calling  the  arrange- 
ments set  forth  a  scheme,  but  similar  language  was  used  in 
the  former  case,  as  appears  from  the  record.  The  contract 
wUl  be  found  in  the  same  record.  It  was  assigned  aa  error 
and  argued  that  the  Circuit  Court  ruled  that  the  said  con- 
tract, again  set  forth,  was  not  void.  For  these  reasons  I  feel 
compelled  to  dissent  from  the  judgment  of  the  court.  I  am 
authorized  to  say  that  Mr.  Justice  Bbewer,  Mr.  Justice 
WnrrE  and  Mr.  Justice  Peckham  concur  in  this  djjspftn^^ 

Mr.  Justice  Brewer,  dissenting. 

Concurring  in  the  views  expressed  by  Mr.  Justice  Holmes, 
it  seems  to  me  another  matter  is  worthy  of  consideration. 

The  transactions  between  the  plaintiff  and  defendant  were, 
as  held  by  the  court,  in  violation  of  the  Anti-Trust  Act,  26 
[278]  Stat.  209.    That  act  defines  the  rights  and  liabilitieB 
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of  the  parties.  The  first  three  sections  prohibit  contracts  and 
combinations  in  restraint  of  trade  and  monopolies;  declare 
a  person  violating  the  provisions  of  these  sections  guilty  of 
a  misdemeanor  and  prescribe  the  punishment.  Section  4 
gives  power  to  the  Circuit  Courts  of  the  United  States  to 
prevent  and  restrain  violations  of  the  act  Section  6  provides 
for  a  forfeiture  of  property  owned  under  any  contract  or 
combination  or  pursuant  to  any  conspiracy,  and  seized  while 
in  course  of  transportation.  Section  7  declares  that  any  per- 
son injured  in  his  business  or  property  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  in  the  act  may 
sue  therefor  ih  any  Circuit  Court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  three- 
fold damages  by  him  sustained. 

The  present  case  comes  within  the  proposition  that  "  where 
a  statute  creates  a  new  offense  and  denounces  the  penalty,  or 
gives  a  new  right  and  declares  the  remedy,  the  punishment 
or  the  remedy  can  be  only  that  which  the  statute  prescribes." 
Famiera  <&  Mechanics^  National  Bank  v,  Dearing^  91  U.  S. 
29,  35;  Bamet  v.  National  Bank,  98  U.  S.  555.  These  two 
cases  arose  under  the  National  Banking  Act  of  June  3,  18G4^ 
c.  106,  13  Stat  99,  and  allustrate  the  doctrine  referred  to. 
That  act  prescribed  the  rate  of  interest  which  might  be  taken 
by  national  banks,  and  added  that  knowing  and  receiving  a 
greater  rate  of  interest  should  forfeit  the  entire  interest ;  or  if 
the  interest  had  been  paid,  that  the  person  paying  might  re- 
cover in  an  action  of  debt  twice  the  amount  of  interest  thus 
paid.  These  cases  held  that  relief  for  a  violation  of  the  stat- 
ute was  a  forfeiture  of  the  interest  due  and  not  paid,  or  in 
case  the  interest  had  been  paid  an  action  of  debt  to  recover 
double  the  amount  paid.  See  also  Oates  v.  National  Bank, 
100  U.  S.  239. 

In  Stephens  v.  Monongahela  Bank,  111  U.  S.  197,  it  was 
decided  that  the  remedy  prescribed  by  the  statute  was  exclu- 
sive. In  Driesbach  v.  National  Bank,  104  U.  S.  52,  it  was 
held  that  usurious  interest  paid  a  national  bank  on  renewing 
a  series  of  [274]  notes  could  not  in  an  action  by  the  bank 
10870**— S.  Doc.  Ill,  62-1,  vol  3 S4 
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on  the  last  of  them  be  applied  in  satisfaction  of  the  principal 
of  the  debt 

Now,  the  remedies  given  in  the  Anti-Trust  Act  are  three 
in  number :  First,  a  criminal  prosecution ;  second,  a  forfeiture 
of  property  ;^and,  third  an  action  by  any  person  injured  to 
recover  threefold  the  damages  by  him  sustained.  These 
being  the  remedies  prescribed,  are  exclusive.  The  defendant 
sought  neither  of  these  remedies.  It  was  not  so  anxious  for 
the  public  welfare  as  to  make  complaint  and  secure  criminal 
proceedings.  There  was  no  property  to  be  forfeited.  It  did 
not  seek  to  recover  threefold  the  damage  it  had  sustained,  but 
only  to  avoid  paying  for  the  property  it  had  purchased. 
The  reason  therefor  is  suggested  in  the  opinion  of  the  Circuit 
Court  of  Appeals,  148  Fed.  Rep.  950 : 

"  The  averment  that  they  paid  50  per  cent  more  for  their  gross  pur- 
chases in  consequence  of  the  Illegal  combination  has  little  merit  in  it, 
moral  or  otherwise.  They  doubtless  sold  again  at  the  great  minimum 
profit  they  agreed  to  exact  from  retailers,  and  the  retailers  later 
exacted  the  undue  profit  from  the  consuming  public" 

Something  of  the  same  idea  of  the  exclusiveness  of  a  statu- 
tory remedy  finds  expression  in  Texas  cfe  Pdcific  Railway 
Company  v.  Abilene  Cotton  Oil  Company^  204  U.  S.  426,  in 
which  it  was  held  that  a  carrier  could  not  maintain  an  action 
at  common  law  for  excessive  and  unreasonable  freight 
charges  exacted  on  interstate  shipments,  where  the  rates 
charged  were  those  which  had  been  duly  fixed  by  the  carrier 
according  to  the  interstate  commerce  act,  and  had  not  been 
found  to  be  unreasonable  by  the  Interstate  Commerce  Com- 
mission, and  this  notwithstanding  the  provision  in  section 
22  of  the  act  to  regulate  interstate  commerce: 

"  Nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or  by  statute,  but  the  pro- 
visions of  this  act  are  in  addition  to  such  remedies."   * 


[742]  UNITED  STATES  v.  NEW  YORK,  N.  H.  &  H.  R. 
CO.  ET.  AL. 

(Circuit  Court,  D.    Massachusetts.    December  4,  1906.) 
[165  Fed.  Rep.,  742.] 
CowsTiTUTioNAL  Law    (8  209) — "Due  Pbogbss  of  Law" — "  Bquai. 
PioTBcnoN  OF  Laws."— There  is  a  substantial  distinction  between 
the  fifth  amendment  of  the  federal  Constitution,  which  is  obligatory 
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onlj  on  the  United  States,  and  secures  due  process  of  law,  and  the 
fourteenth  amendment,  which  is  obligatory  on  the  states  and  pro- 
hibits the  denial  of  the  equal  protection  of  the  laws;  the  latter 
expression  being  broader  than  the  former,  though  the  mere  denial 
of  equal  protection  of  the  laws  may  run  into  the  other  limitation. 
Mere  discrimination,  however,  does  not  necessarily  haye  that  effect <> 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent.  Dig. 
§1  678,  727;  Dec.  Dig.  §  209. 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2227- 
2266,  2423-2426;  vol.  8,  p.  7644.] 
CJowsTiTunoNAL  LAW  (§314) — CJouBTS — Establishment — Due  Pbocess 
oy  LAW.—Act  Cong.  Feb.  11,  1903,  c.  544,  32  Stat  823  (U.  S.  Comp. 
St.  Supp.  1907,  p.  951),  providing  that  In  any  equity  suit,  in  any 
federal  Circuit  Court,  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,  the  Attorney  General  may  file  a 
certificate  of  importance,  whereupon  the  case  shall  be  given  preced- 
ence, and  shall  be  heard  by  not  [748]  less  than  three  Circuit 
Judges,  or,  if  there  are  only  two  Circuit  Judges  in  the  circuit,  then 
before  them  and  such  District  Judge  as  they  select,  though  dis- 
criminatory, is  not  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig. 
§  934;  Dec.  Dig.  S  314.] 
Constitutional  Law  (§  251) — Due  Pbocess  op  Law. 

"Due  process  of  law"  does  not  prohibit  the  establishment  of 
special  commissions  or  the  assignment  of  special  Judges  for  the 
trial  of  a  specific  offender,  so  long  as  there  is  a  compliance  other- 
wise with  the  rules  of  the  common  law. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Dec.  Dig 
§251.] 
Constitutional  Law   (§251*) — "Due  Process  of  Law" — "Law  of 
THE  Land.** 

The  expressions  "  due  process  of  law  "  and  "  the  law  of  the  land  " 
are  synonymous. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig. 
1732;  Dec.  Dig.  «  251. 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7701, 
7702.] 

In  equity. 

Asa.  P.  French^  U.  S.  Atty.,  and  Wade  H.  Ellisy  Asst. 
Atty.  Gen.,  for  the  United  States. 

Henry  W.  Beal,  for  defendants,  New  York,  N.  H.  &  H.  R. 
Co.,  Consolidated  Ry.  Co.,  and  Providence  Securities  Co. 

•  Syllabus  copyrighted,  1909,  by  West  Publishing  Company. 
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Coolidge  &  Eight  and  Edgar  T.  Bic/u,  for  defendant 
Boston  &  M.  B.  R. 

F.  A.  Famhaniy  for  defendant  Providence  Securities  Co. 

/.  H.  Benton,  for  defendants  New  York,  N.  H.  &  IL  K. 
Co.  and  Providence  Securities  Co. 

Before  Colt,  Putnam,  and  Lowell,  Circuit  Judges. 

Putnam,  Circuit  Judge. 

This  is  a  bill  filed  by  the  United  States  by  virtue  of  the  pro- 
visions of  the  act  approved  July  2,  1890,  c.  647,  26  Stat. 
209  (U.  S.  Comp.  St.  1901,  p.  3200),  commonly  known  as 
the  "  Sherman  "  or  "Anti-Trust  Act,"  and  perhaps  of  sta- 
tutes in  amendment  thereof.  After  the  bill  had  been  filed 
and  the  subpoena  issued,  and  certain  demurrers  and  pleas 
filed  by  the  whole  or  a  portion  of  the  respondents,  and  on 
October  1,  1908,  the  Attorney  General  filed  the  following 
certificate : 

**  In  the  Circuit  Court  of  the  United  States  for  the  District  of  Massa* 

chusetts. 

"No.  4S3,  In  Equity. 

"The  United  States,  Petitioner,  v.  The  New  York,  New  Haven  and 

Hartford  Railroad  Company  et  al. 

*'  I  hereby  certify  that,  in  my  opinion,  the  above-entitJed  caae  U 

of  geuereal  public  importance,  and  request  that  the  same  be  given 

precedence  over  others  and  in  every  way  expedited,  and  be  assigned 

for  hearing  at  the  earliest  practicable  day  before  not  less  than  three 

Circuit  Judges  of  the  First  Judicial  Circuit. 

[Signed]  Charles  J.  Bonapabtb, 

*' Attorney  General  of  the  United  Staites,** 

[744]  Thereupon,  and  with  suflScient  promptness,  to  wit, 
on  October  20,  1908,  the  respondents  filed  the  following 
paper,  namely : 

(Circuit  Court  of  the  United  States  for  the  District  of  Massachusetts.) 
No.  483.~In  Equity. 

The  United  States  of  Ameriea,  complainant,  v.  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  and  others,  defer.dants. 

(Objection  to  hearing  this  case  "  before  not  less  than  three  Cipcalt 
Judges  of  the  First  Judicial  Circuit,"  as  requested  by  the  Attorney 
General  of  the  United  States.) 


Digitized  by 


Google 


UNITED  STATES  V.  N.  Y.,  N.  H.  ft  H.  R.  CO.  527 

Opinion  of  the  ronrt. 

**  The  defendants  object  to  the  hearing  of  this  rase  *  before  not  less 
than  three  Circuit  Judges  of  the  First  Judicial  Circuit/  as  requestecl 
by  the  Attorney  General  of  the  United  States  in  his  certificate  filed 
October  1,  1908,  for  the  following,  among  other,  reasons : 

"  First.  Because  such  three  Judges  sitting  for  the  hearing  of  this 
case,  as  thus  requested,  will  not  be  an  inferior  court  ordained  and 
established  by  the  Congress  of  the  United  States,  within  the  meaning 
of  the  Constitution  of  the  United  States,  and  especially  within  the 
meaning  of  section  1,  art  3,  Constitution  of  the  United  States. 

"  Second.  Because  it  is  not  competent  for  Congress  mider  the  pro- 
visions of  tlie  Constitution  of  the  United  States  to  authorize  the  hear- 
ing and  determination  of  this  cause  by  three  Circuit  Judges  in  the 
manner  requested  by  the  Attorney  General  In  his  said  certificate. 

"Third.  Because  the  three  Circuit  Judges  who  are  requested  by 
the  Attorney  General  to  hear  and  determine  this  cause  haye  no  JnriB- 
diction  thus  to  hear  and  determine  it 

**  Fourth.  Because  this  cause  being  brought  and  now  pending  in  the 
Circuit  Court  of  the  United  States,  and  the  parties  being  by  proper 
pleadings  at  issue  therein,  the  same  can  not  be  transferred  to  the 
Jurisdiction  of  three  Circuit  Judges  and  be  by  them  tried  as  a  special 
tribuBal  npon  the  discretionary  request  of  the  Attorney  General  of  the 
United  States." 

The  proceedings  with  reference  to  determining  the  juris- 
diction and  organization  of  the  courts  of  the  United  States 
are  so  simple  and  infonnal  that  we  need  not  consider  at  all 
whether  there  is  any  particular  method  by  which  the  re- 
spondents should  raise  the  propositions  which  the  paper 
copies  seeks  to  raise,  beyond  stating  that  there  is  no  question 
that  none  of  the  issues  have  been  waived,  or  lost,  either  by 
express  or  implied  estoppel,  or  otherwise. 

The  statute  by  virtue  of  which  this  certificate  of  the  Attor- 
ney General  was  filed,  namely,  section  1  of  the  act  of  Feb- 
ruary 11,  1903,  c.  544,  32  Stat.  823  (U.  S.  Comp.  St.  Supp. 
1907,  p.  951),  reads  as  follows: 

"That  in  any  suit  In  equity  pending  or  hereafter  brought  In  any 
Circuit  Court  of  the  United  States  under  the  act  entitled  *An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies,* approved  July  second,  eighteen  hundred  and  ninety,  *An  act  to 
r^nlate  commerce,'  approved  February  4,  eighteen  hundred  and 
eighty-sepen,  or  any  other  acts  having  a  like  purpose  that  hereafter 
may  be  enacted,  wherein  the  United  States  is  complainant,  the  Attor- 
ney General  may  file  with  the  clerk  of  such  court  a  certificate  that,  In 
his  opinion,  the  case  Is  one  of  general  public  importance,  a  copy  of 
which  shall  be  immediately  furnished  by  such  clerk  to  each  of  the 
Circuit  Judges  of  the  circuit  In  which  the  ease  is  pending.    ThereopoQ 
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such  case  shall  be  given  precedence  over  others  and  In  every  way 
expedited,  and  be  assigned  for  hearing  at  the  earliest  practicable  day, 
before  not  less  than  three  of  the  Circuit  Judges  of  said  circuit,  if 
there  be  three  or  more;  and  If  there  be  not  more  than  two  Circuit 
Judges,  then  before  them  and  such  District  Judge  as  they  may  select. 
In  the  event  the  judges  sitting  in  such  case  shall  be  divided  in  opin* 
ion,  the  case  shall  be  certified  to  the  Supreme  [746]  Court  for  review 
in  like  manner  as  if  taken  there  by  appeal  as  hereinafter  provided." 

In  order  that  the  issues  may  be  understood,  we  will  state 
that  the  respondents  do  not  maintain  that  a  statute  having 
a  general  application,  providing  that  for  certain  purposes 
the  Circuit  Court  may  sit  with  three  judges,  would  be  in- 
valid. Their  proposition  is  that  the  statute  in  question  is 
so  framed  that  it  is  limited  to  a  particular  class  of  cases,  and 
operative  only  at  the  request  of  the  United  States,  and  can 
never  be  called  on  by  a  respondent,  and  never  by  either  party 
in  suits  brought  by  others  than  the  United  States.  There 
can  be  no  question  that  this  makes  an  apparent  discrimina- 
tion, j'et  we  are  unable  to  perceive  that  it  is  injurious  to  the 
respondents,  or  any  other  possible  respondents,  in  any  legal 
sense  of  the  word.  The  interests  involved  under  the  Sher- 
man Anti-Trust  Act  and  its  amendments  are  liable  to  include 
exceedingly  extensive  pecuniary  values;  and  the  possible 
remedies  given  thereby,  which  combine,  with  the  rest,  the 
powers,  express  or  implied,  of  issuing  injunctions,  and  of 
appointing  receivers,  and  declaring  forfeitures,  all  relating 
iio  vast  properties,  are  of  so  radical  a  character  that  a  hasty 
or  inapt  administration  of  the  statute  by  a  single  judge  might 
inevitably  embarrass  industries  as  wide  as  the  continent,  and 
even  practically  destroy  them,  before  an  appellate  tribunal 
could  be  reached.  Therefore,  we  say  the  statute  under  which 
the  Attorney  General  filed  his  certificate  is  not  injurious,  be- 
cause, on  the  whole,  when  availed  of,  it  operates  for  the  pro- 
tection of  the  intercvsts  of  respondents  more  than  for  those 
of  the  United  States.  From  the  standpoint  of  the  sub- 
stantial effect  of  the  statute,  the  only  complaint  that  could 
apparently  be  made  is  that  it  is  meritorious,  but  does  not  go 
so  far  as  it  might.  Nevertheless,  in  the  eyes  of  ^he  law, 
when  legislaticm  is  discriminatory,  if  it  is  both  discrimina- 
tory and  unconstitutional,  it  is  the  right  of  parties  litigant 
to  determine  for  themselves  what  their  interests  are,  and 
object  to  it  if  they  see  fit  so  to  do. 
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It  certainly  can  not  be  maintained  that  the  statute  under 
which  the  Attorney  General  acted  is  unconstitutional  merely 
because  it  is  discriminatory.  We  can*  find  neither  in  the  Con- 
stitution, nor  in  the  fundamental  principles  which  underlie 
free  government  where  the  English  language  is  spoken,  any 
inhibition  on  Congress  with  reference  to  the  matter  now 
before  us,  unless  it  be  in  that  part  of  the  fifth  amendment 
which  secures  "  due  process  of  law."  Even  if  there  were  any 
constitutional  provision  applying  to  Congress  like  the  four- 
teenth amendment,  which  in  terms  prohibited  the  United 
States  from  denying  "the  equal  protection  of  the  laws," 
nevertheless,  even  then  it  would  follow  that  there  might  be 
legislation  discriminatory  on  its  face,  yet  constitutional  be- 
cause of  the  broad  rules  which  have  been  admitted  by  the 
Supreme  Court  with  reference  to  legislation  sustainable  by 
reason  of  classification.  It  is,  however,  necessary  to  observe 
the  substantial  distinction  between  the  fifth  amendment, 
which  is  obligatory  only  on  the  United  States,  and  the  four- 
teenth amendment,  which  is  obligatory  only  on  the  states. 
The  limitation  in  the  former  is  "  without  due  process  of  law." 
In  the  fourteenth  amendment  this  limitation  is  accompanied 
with  a  prohibition  of  the  denial  of  the  "  equal  protection  of 
the  laws."  Of  course,  the  latter  expression  is  broader  than 
the  former,  although  it  must  be  [746]  conceded  that  the 
mere  denial  of  the  "  equal  protection  of  the  laws  "  might  run 
into  the  other  limitation.  It  is  plain,  nevertheless,  that  mere 
discrimination  in  certain  particulars  does  not  necessarily 
have  this  effect.  "  Due  process  of  law,"  as  understood  when 
the  Constitution  was  adopted,  did  not  prohibit  the  estab- 
lishment of  special  commissions  or  the  assignment  of  special 
judges  for  trying  specific  offenders  so  long  as  there  was  com- 
pliance otherwise  with  the  rules  of  the  common  law.  Neither 
does  it  always  entitle  persons  claiming  mere  civil  rights  to 
adjudications  by  strictly  judicial  tribunals.  This  was  estab- 
lished as  early  as  Murray^ b  Lessee  v.  Hohoken  Land  Impro ce- 
ment Company^  18  How.  272,  15  L.  Ed.  872,  and  indeed 
earlier,  followed  by  Davidson  v.  New  Orleans^  96  U.  S.  97, 
24  L,  Ed.  616,  Turpin  v.  Lemon^  187  U.  S.  51,  and,  finally,  by 
the  extreme  case  of  United  States  v.  Ju  Toj/y  198  U.  S.  253, 
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25  Sup.  Ct.  644,  49  L.  Ed.  1040.  There  are  still  other  de- 
cisions of  the  Supreme  Court  of  the  same  class,  which,  with 
those  cited,  show  that  the  expre.ssion  "due  process  of  law" 
may  cover  a  great  variety  of  tribunals,  judicial  and  quasi 
judicial.  So  it  is  clear  that  there  may  be  a  great  variety  of 
methods  of  procedure.  Nevertheless,  that  there  is  some- 
where a  limitation  is  brought  out  in  a  marked  way  by  a  cita- 
tion from  Mr.  Justice  Catron  of  expressions  used  by  him 
when  sitting  in  the  Supreme  Court  of  Tennessee,  and,  of 
course,  before  the  adoption  of  the  fourteenth  amendment, 
and  approved  in  Cotting  v.  Kansas  City  Stockyards  Comr- 
pany  183  U.  S.  79,  105,  22  Sup.  Ct  30,  41,  46  L.  Ed.  92,  as 
follows : 

"  Every  partial  or  private  law,  vrhich  directly  proposes  to  destroy 
or  aflPect  individual  rights,  or  does  the  same  thing  by  affording  reme- 
dies leading  to  similar  consequences,  is  unconstitutional  and  void. 
Were  this  otherwise,  odious  individuals  and  corporate  bodies  would 
be  governed  by  one  rule,  and  the  mass  of  the  community  who  made 
the  law  by  another." 

Of  course,  there  is  a  middle  ground,  which  it  may  not 
always  be  easy  to  find,  because  there  may  be,  as  intimated  in 
the  quotation  from  Mr.  Justice  Catron,  circumstances  undei 
which  what  appears  to  be  in  form  a  mere  change  of  pro- 
cedure would  in  fact  discriminate  in  a  manner  which  did 
direct  justice,  or  which  operated  in  an  injurious  way  to 
burden  or  obstruct  the  obtaining  of  justice  by  a  particular 
individual  or  corporation.  Yet,  in  the  fourth  edition  of 
Story  on  the  Constitution,  in  the  sections  added  to  cover  the 
late  amendments,  the  language  of  Mr.  Webster  was  quoted 
as  follows: 

"  By  the  law  of  the  land  Is  most  clearly  intended  the  general  law ; 
a  law  which  hears  before  it  condemns;  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial.  The  meaning  is  that  every 
citizen  shall  hold  his  life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  govern  society." 

It  is  settled  that  the  expressions  "  due  process  of  law  " 
and  "  the  law  of  the  land  "  go  strictly  hand  in  hand.  We 
understand  this  quotation  from  Mr.  Webster  appeared  first 
in  section  1944  of  the  fourth  edition  of  Mr.  Justice  Story's 
work,  and  that  this  section  was  drafted  by  Judge  Cooley, 
who  knew  as  well  as  any  one  what  was  fit  language  for  this 
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purpose.    We  can  safely  adopt  it  for  the  purposes  of  this 
case. 

In  Twirmtg  v.  New  Jersey  (in  an  opinion  announced  No- 
vemberr  9, 1908) ,  28  Sup.  Ct.  14, 53  L.  Ed.  97,  [211 U.  S.  78]  Mr. 
Justice  Moody  has  considered  [747]  thoroughly,  from  both 
historical  and  legal  points,  the  meaning  of  the  expression 
"  due  process  of  law  " ;  but  we  have  no  occasion  for  this  case 
to  quote  from  him. 

Following  out  the  limitations  expressed  by  Mr.  Webster 
pro  and  con,  whatever  might  be  said  if  the  special  organiza- 
tion of  the  court  required  by  the  statute  here  discriminated 
against  the  respondents,  or  other  individuals  or  corporations 
situated  in  a  similar  condition,  to  such  an  extent,  or  in  such 
way,  as  to  be  injurious  in  the  eye  of  the  law,  or  as  to  burden 
the  defense  thus  injuriously,  it  might  well  be  regarded  as 
such  a  denial  of  equality  that  it  would  amount  in  a  consti- 
tutional sense  to  a  denial  of  "  due  process  of  law."  As,  how- 
ever we  can  see  nothing  here  of  this  nature  but  in  lieu  thereof 
as  we  have  already  said,  a  partial,  if  not  complete,  protection 
to  all  concerned  against  hasty  or  indiscreet  judgments  of 
courts  consisting  of  a  single  judge,  we  can  find  nothing 
which,  in  a  constitutional  sense,  distinguishes  this  from  the 
ordinary  class  of  legislation  by  virtue  of  which  federal  courts 
may  be  held  by  one  or  two  judges,  or  even  by  judges  out  of 
the  district. 

Coming  to  authorities  bearing  more  directly  on  the  situ- 
ation before  us,  we  call  attention  to  Cincinnati  Street  Rail- 
way Company  v.  Snell,  193  U.  S.  30,  24  Sup.  Ct.  319,  48 
L.  Ed.  604,  which  seems  to  be  so  strictly  analogous  to  the  case 
at  bar  that  we  are  unable  to  distinguish  them  so  far  as  any 
substantial  question  is  concerned.  The  case  arose  under  the 
fourteenth  amendment,  broader  in  its  limitations  than  the 
fifth  amendment,  and  yet  it  involved  a  discrimination  of 
precisely  the  character  which  we  have  here.  There,  as  ex- 
plained at  pages  33  and  34  of  193  U.  S.,  at  page  821  of  24 
Sup.  Ct.  (48  L.  Ed.  604),  the  statute  provided  that  the 
venue  might  be  changed  on  the  mere  motion  of  the  plaintiff 
in  a  suit  against  a  corporation,  accompanied  with  a  purely 
ex  parte  affidavit  of  five  persons  residing  in  the  county,  while 
the  corporation  had  no  corresponding  right,  and  no  corre- 
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spending  right  existed  in  behalf  of  any  plaintiff  in  any  suit 
against  individuals.  The  constitutionality  of  the  law  was 
sustained,  and  several  cases  cited  as  furnishing  analogies 
which  we  need  not  explain  in  detail.  It  seems  impossible 
here  to  escape  the  conclusions  of  the  principal  case,  or  like 
conclusions  in  United  States  v.  Union  Pacific  Railroad  Com- 
pany^ 98  U.  S.  569,  25  L.  Ed.  143,  where  there  were  very 
sweeping  provisions  for  the  exercise  of  a  peculiar  juris- 
dictiouf  limited  entirely  to  that  particular  suit.  The  legis- 
lation was  sustained,  and,  at  page  607  of  98  U.  S.  (25  L.  Ed. 
143),  the  following  is  found  in  the  opinion: 

"But  whatever  be  the  relief  asked,  it  could  only,  by  the  express 
terms  of  the  act,  be  granted  to  that  party  who  was  In  equity  thereunto 
entitled.  It  is  very  plain  that  there  was  here  no  new  right  estabUshed, 
no  new  cause  of  etiuitable  relief,  no  new  rule  for  determining  what 
were  the  rights  of  the  parties.  That  was  to  be  decided  by  the  prin- 
ciples of  equity,  not  new  principles  of  equity,  but  the  existing  prin- 
ciples of  equitable  Jurisprudence." 

This  was  not  in  any  sense  a  dictum,  but  it  was  necessary 
to  the  decision  of  the  case,  which  seems  to  us  to  fully  sustain 
the  statute  in  question  here,  so  far  as  it  is  now  before  us. 

Some  propositions  made  by  the  respondents  can  only  be 
accepted  as  maintaining  that  the  statute  before  us  in  effect 
covers  an  attempt  to  create  a  special  court.  This  would  not 
necessarily  raise  any  question  [748]  as  to  "due  process  of 
law,"  because,  as  we  have  said,  special  courts  were  every- 
where known  under  the  common  law  of  England;  yet  it 
would,  of  course,  involve  a  peculiar  question  arising  solely 
under  the  Constitution  of  the  United  States — that  of  the 
power  of  Congress  to  establish  a  special  court  for  a  par- 
ticular case  or  a  particular  class  of  cases.  If  this  proposi- 
tion is  now  insisted  on,  it  is  decided  against  the  respondents 
by  In  re  Claasen,  140  U.  S.  200,  11  Sup.  Ct.  735,  35  L.  Ed. 
409,  wherein  was  brought  in  question  the  constitutionality 
of  a  statute  providing  that  the  Circuit  Court  for  the  South- 
em  District  of  New  York  might  be  held  by  three  judges  for 
the  purpose  of  determining  criminal  cases.  If  the  present 
statute  creates  a  special  tribunal,  so  did  that  statute;  and 
there  is  no  fundamental  difference  between  the  nature  of  the 
legislation  so  far  as  that  particular  topic  is  concerned.    Wo 
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find  no  word  in  the  statute  indicating  sudi  an  intention  here. 
We  are  clear  in  reference  to  this  point 

On  the  whole,  while  the  legislation  is  apparently  dis- 
criminatory, it  seems  plain  to  us  that  it  does  not  contravene 
any  provision  of  the  Constitution  of  the  United  States  limit- 
ing the  powers  of  Congress,  and  especially  that  it  does  not  in 
any  way  deprive  the  respondents  of  "  due  process  of  law." 

The  attorneys  for  the  United  States  have  cited  to  us  sev- 
eral cases  where  a  certificate  has  been  filed  by  the  Attorney 
General  like  that  before  us,  and  in  which  three  or  more  judges 
have  sat  as  provided  in  the  statute  under  investigation.  The 
most  important  of  them  all  was  Northern  Securities  Com- 
pany V.  United  States,  193  U.  S.  197,  24  Sup.  Ct.  436,  48 
L.  Ed.  679.  This  case  was  one  involving  vast  interests,  and 
was  argued  by  very  eminent  counsel,  including  Mr.  Attorney 
General  Knox  in  person.  In  none  was  there  any  suggestion 
of  any  difiiculty  like  that  now  brought  to  our  attention. 
It  is  true  that  this  could  hardly  be  regarded  as  an  authori- 
tative fact,  because  no  issue  was  made  in  reference  thereto; 
but  it  enables  us  to  rest  more  easily  on  the  conclusion  which 
we  have  reached. 

The  court  having  considered  the  certificate  of  the  Attorney 
General  filed  on  October  1,  1908,  and  the  suggestions  of  the 
respondents  in  reference  thereto,  filed  on  October  29, 1908 : 

It  is  ordered  that  this  case  proceed  in  accordance  with  the 
certificate  of  the  Attorney  General,  filed  on  October  1,  1908, 
pursuant  to  the  first  section  of  chapter  544  of  the  act  ap- 
proved on  February  11,  1903,  so  far  as  that  statute  relates  to 
the  personality  and  the  number  of  the  judges  to  sit  therein. 

Note  by  the  coukt. — While  this  opinion  was  in  prepara- 
tion the  decision  of  the  Circuit  Court  for  the  Third  Circuit 
in  United  States  v.  Delaware  &  H,  Co.,  164  Fed.  215,  came 
to  hand.  This  decision  related  to  several  cases  which  were 
proceedings  by  the  United  States,  under  the  so-called  "  com- 
modities clause  "  of  the  interstate  commerce  statutes,  against 
the  various  coal-carrying  railroads  in  Pennsylvania.  Three 
Circuit  Judges  sat — namely,  Dallas,  Gray,  and  Bufiington — 
and  a  statement  made  by  Judge  Gray  in  his  opinion  in  behalf 
of  the  court  illustrates  in  a  striking  manner  the  vast  interests 
which  may  be  involved  in  this  class  of  litigation,  and  the 
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great  detriment  which  [749]  would  come,  not  only  to  cor- 
porate property,  but  to  the  public  at  large,  by  an  inapt  de- 
cision, and  particularly  the  reason  for  a  requirement  that 
Congress  should  give  to  respondents  in  proceedings  by  the 
United  States  a  like  right  of  demanding  a  conservative  tri- 
bunal of  three  judges  which  is  now  given  to  the  Attorney 
General.  The  opinion,  at  page  225  of  164  Fed.,  said  as 
follows : 

"  It  results,  therefore,  that  the  coal  described  in  the  foregoing  cate- 
gories Is  outlawed  in  interstate  commerce,  and  must  remain  so,  imless 
the  defendants  can  divest  themselves  of  all  title  or  interest  in  the 
coal,  coal  lands,  or  coal  companies  from  which  the  markets  in  other 
states  have  been  so  largely  supplied.  The  enforcement  of  the  act 
must,  of  necessity,  result,  either  in  the  defendants  holding  their  coal 
properties  and  refraining  from  transporting  coal  to  other  states,  and 
confining  themselves  to  the  mining  of  such  coal  as  may  be  used  in  the 
State  of  Pennsylvania,  or  in  their  divesting  themselves  of  all  title  or 
interest,  direct  or  indirect,  in  said  properties,  by  sale  or  surrender 
thereof,  as  they  may  be  able  to  accomplish  the  same.  The  population 
of  the  region,  outside  of  Pennsylvania,  absolutely  dependent  upon  the 
use  of  anthracite  coal  for  domestic  or  industrial  purposes,  is  very 
large,  and  has  been,  no  doubt  moderately,  estimated  at  from  12.000,000 
to  15,000,000.  The  adoption  of  the  former  alternative,  therefore,  wovld 
entail,  while  it  continued,  an  amount  of  suffering  and  deprivation 
that  it  is  hard  to  forecast  or  appreciate,  while  the  forced  resort  to 
the  other  would  necessarily  inflict  upon  the  defendants  and  their 
stockholders  a  most  disastrous  sacrifice  and  pecuniary  loss." 


[774]  MONARCH  TOBACCO  WORKS  v.  AMERICAN 
TOBACCO  CO.  ET  AL. 

(Circuit  Court,  W.  D.  Kentucky,  December  21,  1906.) 

[165  Fed.  Rep.,  774.] 

Monopolies  (§  12) — Interstate  Trade — Statutes. — Act  Cong.  Juty  2, 
1890,  c.  647,  §  1,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200).  pro- 
vides that  every  contract,  combination  In  the  form  of  trust  or  other- 
wise, or  conspiracy.  In  restraint  of  trade  or  commerce,  is  Illegal, 
and  every  person  who  shall  make  any  such  contract,  or  engage  in 
any  such  conspiracy,  etc.,  on  conviction  shall  be  fined.  Section  2 
declares  that  every  person  who  shall  monopolise,  or  attempt  to  mo- 
nopolize, or  combine  or  conspire  to  monopolize,  any  part  of  the  In- 
terstate trade  or  commerce,  on  conviction  shall  be  punished,  etc. 
Held,  that  such  sections  referred  to  and  made  illegal  two  different 
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tilings :  Section  1,  combinations  In  restraint  of  Interstate  trade  and 
commerce;  and  section  2«  combinations  or  conspiracies  to  monopo- 
lize, or  to  attempt  to  monopolize,  interstate  trade  and  commerce.** 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  I  10;  I>ec. 
Dig.  I  12.] 
Monopolies  (8  28 > — Pbfvate  Injuries — Action. — Act  Ck)ng.  July  2, 
1890.  c.  647,  I  7,  26  Stat.  210  (U.  S.  CJomp.  St.  1901.  p.  3202),  de 
Clares  that  any  person  who  shall  be  injured  In  his  business  or  prop- 
erty by  any  other  person,  or  corporation,  by  anything  forbidden  or 
declared  to  be  unlawful  by  the  act  which  prohibits  combinations 
fn  restraint  of  interstate  trade  and  commerce,  and  combinations  or 
conspiracies  to  monopolize,  etc.,  may  sue  therefor  In  any  federal 
court  In  which  the  defendant  resides  or  is  found,  and  may  recover 
threefold  damages,  etc.  Held,  that  it  is  only  necessary  to  sup- 
port an  action  under  such  section  that  complainant^s  business  or 
property  has  been  in  some  way  injured  by  reason  of  defendant's 
illegal  scheme. 

[ICd.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  §  16;  Dec. 
Dig.  »  23.1 
Monopolies  (§  28) — Conspiracies  to  Monopolize  Interstate  Com- 
MKSCE — Res  Inter  Alias  Acta. — In  an  action  for  damages  to  plain- 
tiff by  defendant's  alleged  combination  to  monopolize  or  attempt 
to  monopolize  interstate  commerce  in  tobacco,  in  violation  of  Act 
Cong.  July  2,  1890,  c.  647,  §  7,  26  Stat.  210  (U.  S.  Comp.  St.  1901, 
p.  3200),  prohibiting  conspiracies  to  monoi)olize  or  attempts  to  mo- 
nopolize interstate  commerce,  defendant's  acts  and  conduct  prior  to 
plaintiff's  organization  and  entering  the  business  were  immaterial 
as  res  inter  alios  acta. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  §  18;  Dec. 
Dig.  f  28.] 
Monopolies  (§  28) — Conspiracy  to  Monopolize — Civil  Damages — 
Petition — Construction. — Act  Cong.  July  2,  1890.  c.  647,  §  1,  26 
Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200),  prohibits  combinations 
In  restraint  of  interstate  trade  and  commerce,  and  section  2  pro- 
hibits conspiracies  to  monopolize  or  attempts  to  monopolize  inter- 
state trade  and  commerce.  Section  7  provides  that  any  person 
Injured  by  a  violation  of  either  section  may  sue  for  and  recover 
treble  damages.  Held  that,  in  an  action  brought  for  such  damages 
in  a  [776]  federal  court  sitting  In  Kentucky,  it  was  not  necessary 
that  the  petition  should  state  the  facts  showing  a  right  of  action 
with  the  particularity  of  an  indictment,  but  that  it  was  sufficient 
If  the  facts  constituting  a  cause  of  action  were  stated  as  consisely 
as  possible  consistent  with  clearness,  as  required  by  Civ.  Code  Prac. 
Ky.  S§  90,  115. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  §  18;  Dec. 
Dig.  f  28.] 

«  Syllabus  copyrighted,  1909,  by  West  Publishing  Co. 
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Monopolies  (8  28) — CJombination  of  Monopolies — ^Damages. — Wheace^ 
as  a  result  of  conspiracy  or  combination  in  restraint  of  interstate 
commerce,  prohibited  by  Act  Cong.  July  2,  1890,  c.  647,  26  State.  2O0 
(U.  S.  Comp.  St.  1001,  p.  3200),  a  person  is  injured  by  being  com> 
polled  to  pay  a  higher  price  for  any  article  aflTected  thereby  than 
he  would  otherwise  be  compelled  to  pay,  he  may  recover  treble  the 
amount  of  the  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  18;  Dec. 
Dig.  §  28.] 

Monopolies  (§  24) — Unlawful  Combinations — Restraint  of  Teadk- - 
Injunction. — Combinations  may  be  enjoined  if  the  objects  of  the 
association  are  such  as  to  violate  Act  Cong.  July  2,  1890,  c.  647, 
26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200),  prohibiting  combina- 
tions in  restraint  of  interstate  commerce,  and  combinations  and  con- 
spiracies to  monopolize  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  1 17;  Dec. 
Dig.  §  24.] 

Monopolies  (§  14) — Combinations — Manufacture  of  Article  of 
Necessity. — A  combination,  the  sole  object  of  which  Is  to  manufac- 
ture an  article  of  common  necessity.  Is  not,  without  more,  a  viola- 
tion of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp 
St  1901,  p.  3200),  prohibiting  combinations  in  restraint  of  Inter- 
state commerce. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §  11 ;  Dec. 
Dig.  §  14.] 

Monopolies  (§  12) — Conspiracies  in  Restraint  of  Trade — Separate 
Acts. — A  combination  or  conspiracy  to  monopolize  or  attempt  to 
monopolize  interstate  commerce,  in  violation  of  Act  Cong.  July  2. 
1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200),  was  not 
immune  because  it  was  carried  into  effect  by  a  series  of  separatp 
acts,  each  one  of  which  taken  alone,  was  not  objectionable,  where 
the  direct  object  and  result  of  all  was  the  perfection  of  a  combina- 
tton  agreement  whereby  the  free  flow  of  commerce  between  the 
states,  or  the  liberty  of  the  trader,  was  obstructed. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  10;  Dec. 
Dig.  §  12.] 

Monopolies  (§  12) — Interstate  Commerce — Restraint — ^Extent. — It 
is  not  necessary  that  restraint  of  interstate  trade  and  commerce 
should  be  so  complete  as  to  amount  to  total  destruction  in  order  to 
constitute  a  violation  of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat  209 
(U.  S.  Comp.  St  1901,  p.  3200),  prohibiting  combinations  and  cou- 
spiracies  in  restraint  of  interstate  trade  and  commerce,  or  to  monopo- 
lize or  attempt  to  monopolize  the  same. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  f  10;  Dec 
Dig.  §  12.1 

Monopolies  (8  28)— Civil  Damages— Parties. — ^Where  a  complaint 
for  conspiracy  to  monopolize  interstate  trade  and  conmierce  charged 
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all  the  defendants  jointly  with  having  entered  each  of  the  alleged 
combinations  and  conspiracies  complained  of,  and  all  the  acts  were 
alleged  to  have  been  done  pursuant  to  a  common  design,  plaln- 
[776]  tiff  was  not  required  to  elect  because  some  of  the  defendants 
were  charged  with  doing  one  act  and  others  with  another. 

[Ed.  Note — For  other  cases,  see  Monopolies,  Gent  Dig.  §  18;  Dee. 
Dig.§  28.] 
Damages  (S142) — Pleading — Specification. — Oiv.  Code  Prac.  Ky. 
I  134,  proTides  that,  if  the  allegations  of  the  petition  are  so  in- 
definite or  uncertain  that  the  precise  nature  of  the  claim  does  not 
appear,  the  court  may  require  that  It  be  made  more  definite  and 
certain  by  amendment.  Held,  that  under  the  conformity  act  (Rev. 
St  §  914  [U.  S.  Comp.  St.  1901,  p.  6841)  a  petition  for  treble  dam- 
ages  to  plaintiff  because  of  defendants'  alleged  unlawful  combina- 
tion or  conspiracy  to  monopolize  interstate  commerce  in  violation 
of  Act  Cong.  July  2.  1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St. 
1901,  p.  3200),  sufficiently  charged  general  damages  by  an  allega- 
tion that,  by  virtue  of  defendant's  alleged  unlawful  acts,  plaintiff 
had  sustained  damages  in  the  sum  of  $500,000. 

[E3d.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  i  413;  Dec. 
Dig.  S  142.] 

Helm  Bruce  and  OWeal  and  O'Neal  for  plaintiffs. 

Gibson,  Marshall  and  Gibson,  for  American  Tobacco  Co. 

Carroll  and  Middleton,  for  Nail  &  Williams  Tobacco  Co. 

Humphrey  J  Davie  and  Humphrey,  for  Mengel  Box  Co. 

Evans,  District  Judge. 

An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,  approved  July  2,  1890,  c  647,  26 
Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200),  provides  as 
follows : 

•*  Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy.  In  restraint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.  Every  person  who  shall  make  any  such  contract  or  engage 
in  any  such  combination  or  conspiracy,  shall  be  deemed,  guilty  of  a 
misdemeanor,  and.  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceed 
ing  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court 
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*'  Sec.  2.  Eivery  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  sliall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

"  Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  this  act,  may  sue  therefor  in  any  Cir- 
cuit Court  of  the  United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  controversy, 
and  shall  recover  three  fold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  Including  a  reasonable  attorney's  fee." 

It  will  be  seen  that  section  1  makes  every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  among  the  several  states, 
illegal;  and  that  section  2  provides  that  every  person  who 
shall  monopolize  or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  person  or  persons  to  monopolize,  any  part 
of  the  trade  or  commerce  among  the  several  states,  shall  be 
deemed  guilty  of  a  misdemeanor.  It  is  obvious  that  the  two 
sections  refer[777]red  to  make  illegal  two  different,  though 
nearly  allied,  things,  namely,  section  1  refers  to  combinations 
in  restraint  of  interstate  trade  and  commerce,  and  section  2 
refers  to  combinations  or  conspiracies  to  monopolize,  or  to 
attempt  to  monopolize,  interstate  trade  and  commerce. 
Prima  facie  these  two  sections  deal  with  the  criminal  features 
of  certain  conduct,  but  section  7  gives  a  right  of  acticm  for 
the  recovery  of  damages  to  any  person  who  shall  be  injured 
in  his  business  or  property  by  any  otlier  person  or  corpora- 
tion by  reason  of  anything  forbidden  or  declared  by  the  act 
to  be  unlawful.  The  language  of  each  of  the  three  sections 
is  very  general,  that  of  the  seventh  section  in  no  wise  detail- 
ing or  limiting  in  terms  the  character  of  injuries  for  which 
a  right  to  sue  is  given.  All  that  is  necessary  to  support  the 
action  is  that  the  business  or  property  of  the  plaintiff  shall 
have  been  in  some  way  injured  by  reason  of  the  illegal 
scheme. 

The  petition  shows  that  the  plaintiff  is  a  corporation  which 
was  organized  in  1901,  and  that  by  the  coming  in  of  the  year 
1903,  by  the  expenditure  of  large  sums  of  money,  it  had  laid 
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the  foundation  for,  and  in  fact  had  built  up,  a  good  trade 
in  tobacco,  which  it  was  then  selling  in  large  quantities.  The 
petition  also  contains  a  long,  general  statement  as  to  how  the 
defendant,  the  American  Tobacco  Company,  had  theretofore 
built  itself  up  into  a  gigantic  corporation  with  immense  capi- 
tal, and  makes  evident  the  fact  that  this  was  done  by  a  series 
of  acts  and  a  course  of  conduct  with  which  its  co-defendants 
had  nothing  to  do,  and  in  which  the  plaintiff  could  not  have 
had  an  interest,  it  not  then  being  in  existence.  Indeed,  the 
pleading  makes  manifest  the  fact  that  such  acts  and  con- 
duct on  the  pail  of  the  American  Tobacco  Company  were  res 
inter  alios  acta.  Passing  all  such  averments  by  as  not  ma- 
cerial  nor  pertinent  to  any  cause  of  action  in  plaintiff's  favor, 
which  must  depend  upon  the  combination  of  the  defend- 
ants, we  come  to  those  allegations  of  the  petition  which  bear 
upon  the  complaint  made  against  them  and  growing  out  of 
their  conduct  in  cooperation  one  with  the  other.  Stated  gen- 
erally, the  pleading  avers  that  after  plaintiff  had  been  organ- 
ized in  1901,  and  had,  as  we  have  indicated,  by  1903  built  up 
a  fairly  good  trade,  the  defendants  combined  and  conspired 
with  each  other,  and  with  various  other  persons  unknown, 
in  the  form  of  a  trust  or  otherwise  to  restrain  trade  and  com- 
merce in  tobacco  among  the  several  states ;  and,  further,  that 
the  defendants  combined  and  conspired  to  monopolize,  and 
have  attempted  to  monopolize,  trade  and  commerce  in  tobacco 
among  the  several  states.  Such  are  the  charges  of  the  plain- 
tiff against  the  defendant,  and  in  general  terms  they  come 
within  the  language  of  sections  1  and  2  of  the  act.  The  peti- 
tion then  undertakes  to  specify  the  acts  of  the  defendants, 
whereby  it  sustained  the  injuries  complained  of.  It  is  alleged 
that  in  1903  the  American  Tobacco  Compa»^ y  acquired  control 
of  the  Nail  &  Williams  Tobacco  Company  by  purchasing  a 
large  majority  of  its  capital  stock,  which  fact  it  kept  secret; 
that  the  Nail  &  Williams  Tobacco  Company  had  theretofore 
been  an  independent  concern  hostile  to  the  American  Tobacco 
Company;  and  that  by  falsely  pretending  that  the  Nail  & 
Williams  Tobacco  Company  remained  independent,  and  by 
other  means  set  forth,  the  defendants  carried  out  and  put  into 
operation  the  conspiracies  and  combinations  alleged  in  tlie 
10870*— S.  Doc.  Ill,  62-1,  vol  3 35 
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petition,  and  competed  under  false  pre-  [778]  tenses  with 
plaintiff  in  Indianapolis,  Ind.,  in  Minneapolis,  Minn.,  in 
Cumberland,  Md.,  and  in  Louisville,  Ky.,  greatly  to  plain- 
tiff's injury.  Some  details  of  these  transactions  in  the  cities 
named  are  set  forth  in  the  petition,  and  it  is  also  averred  that 
the  defendant  the  Mengel  Box  Company  was  a  party  to  the 
combinations  and  conspiracies  referred  to ;  that  it  had  a  con- 
tract to  furnish  the  plaintiff  with  boxes  for  all  the  tobacco 
it  put  up,  and  that  the  contract  contained  a  stipulation 
whereby  the  Mengel  Box  Company  agreed  to  keep  entirely, 
secret  its  transactions  with  the  plaintiff  and  the  number  of 
boxes  plaintiff  purchased,  but  that  in  order  to  carry  out  the 
alleged  combinations  and  conspiracies,  and  to  put  them  into 
operative  effect,  the  American  Tobacco  Company  acquired  a 
controlling  interest  in  the  Mengel  Box  Company,  exposed 
plaintiff's  said  secret,  and,  having  acquired  knowledge  of 
plaintiff's  affairs  in  this  way,  was  enabled  to  materially  aid 
in  carrying  into  effect  the  conspiracies  and  combinations  of 
which  the  plaintiff  complains.  The  plaintiff  then  avers  that 
"by  the  aforesaid  unlawful  acts  of  defendants,  and  those 
conspiring  and  combining  with  them,  plaintiff  has  been  in- 
jured in  its  business  and  property,  and  has  thereby  sustained 
damages  in  the  sum  of  five  hundred  thousand  dollars."  The 
prayer  of  the  petition  is  for  the  recovery  against  the  tlu'ee 
defendants  of  three  times  the  amount  of  the  alleged  dam- 
ages, namely,  $1,500,000,  and  the  costs  of  the  suit,  including 
a  reasonable  attorney's  fee. 

Each  of  the  defendants  has  filed  a  general  demurrer  to  the 
petition;  each  of  them,  in  one  form  or  another,  has  moved 
the  court  to  require  the  plaintiff  to  make  its  allegations  of 
"  damages "  more  definite  and  certain ;  and  the  American 
Tobacco  Company  and  the  Mengel  Box  Company,  insisting 
that  two  separate  causes  of  action  not  affecting  all  of  the 
parties  defendant  are  set  up  in  the  petition,  have,  under 
section  83  of  the  Civil  Code  of  Practice  of  Kentucky,  moved 
the  court  to  require  the  plaintiff  to  elect  whether  it  will  pros- 
ecute the  action  against  the  American  Tobacco  Company  and 
the  Nail  &  Williams  Tobacco  Company  alone,  or  whether 
it  will  prosecute  it  against  the  American  Tobacco  Company 
and  the  Mengel  Box  Company  alone. 
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The  general  demurrers  to  the  petition  raise  an  important 
and  interesting  question,  as  to  which,  after  very  careful  con- 
sideration, the  court  has  not  beea  able  altogether  to  free  itself 
from  doubt.  It  goes  without  saying  that  the  act  should  be 
so  construed  as  to  effectuate  the  purposes  for  which  it  was 
enacted,  but  the  language  of  section  7  is  very  brief  and  very 
general,  prescribing  no  limits,  except  the  broad  one  that  the 
suits  it  authorizes  shall  be  for  injuries  which  have  been  suf- 
fered by  any  person  in  his  business  or  property  at  the  hands 
of  any  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  the  act.  As  applied  to  this 
case,  the  statutory  factors  of  the  right  to  recover  may  be 
stated  to  be:  First,  that  there  has  been  a  combination  and 
conspiracy  to  restrain  interstate  trade  and  commerce  in 
tobacco ;  second,  that  there  has  been  a  combination  and  con- 
spiracy to  monopolize,  or  at  least  to  attempt  to  monopolize, 
interstate  trade  and  commerce  in  tobacco;  and,  third,  that, 
by  reason  of  one  or  the  other,  or  both,  [779]  of  these  com- 
binations or  conspiracies,  the  plaintiflf  has  been  injured  in 
its  business  and  property. 

At  the  outset  it  is  urged  that  the  petition,  which,  it  is 
contended,  is  based  upon  a  highly  penal  statute,  should  state 
the  facts  showing  a  right  of  action  with  all  the  fullness  and 
particularity  required  in  an  indictment  charging  a  criminal 
offense.  If  the  pecuniary  penalties  prescribed  for  any  viola- 
tion of  the  act  could  be  recovered  by  the  United  States  in  a 
civil  action  instead  of  by  indictment,  as  Congress  might  have 
enacted,  there  would  be  plausibility  in  the  contention,  for 
sections  1  and  2  are  expressly  penal,  but  it  cannot  be  con- 
ceded that  section  7  is  penal  in  any  such  sense  as  to  support 
the  argument.  It  gives  any  individual  the  right  to  a  civil 
action  for  certain  injuries  he  may  sustain,  and  this,  like 
other  civil  actions,  as  to  the  pleadings  therein,  must  be  gov- 
erned by  the  provisions  of  the  Civil  Code  of  Practice  of  Ken- 
tucky when  the  suit  is  brought  here;  and  those  provisions 
demand,  not  that  the  rules  of  pleading  in  criminal  cases  shall 
be  observed,  but  sections  116  and  90  of  the  Code  require  that 
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the  petition  must,  in  language  "  as  concise  as  possible  consist- 
ently with  clearness,"  state  "  facts  which  constitute  a  cause 
of  action."  By  this  rule  the  pleading  in  this  case  must  be 
tested. 

The  statute  has  many  times  been  before  the  courts,  and 
certain  questions  have  been  definitely  settled.  It  has  been 
adjudged  that  where,  as  the  result  of  such  combinations  as 
the  act  makes  unlawful,  one  is  injured  by  being  compelled 
to  pay  a  higher  price  for  any  article  affected  thereby,  he  may 
recover  triple  the  amount  of  the  damages  sustained.  Chatta- 
nooga Foundry  v.  Atlanta,  203  U.  S.  390,  27  Sup.  Ct.  65,  51 
L.  Ed.  241.  See,  also,  Montague  dk  Co,  v.  Lowry,  193  U.  S. 
38,  24  Sup.  Ct.  307,  48  L.  Ed.  608.  It  has  been  settled  that 
combinations  may  be  enjoined  by  a  court  of  equity  if  the 
objects  of  the  association  be  such  as  violate  the  provisions  of 
the  act.  Swift  cfe  Co.  v.  United  States,  196  U.  S.  875,  25 
Sup.  Ct.  276,  49  L.  Ed.  518.  If,  however,  the  sole  object  of 
the  combination  be  to  manufacture  an  article  of  conmion 
necessity,  it  has  been  held  that  that  of  itself  is  not  interstate 
commerce,  and  that  the  act  is  not  thereby  violated.  United 
States  V.  E.  C.  Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct.  249,  39 
L.  Ed.  325.  If  useful,  we  might  refer  to  many  other  cases, 
but  for  the  present  we  content  ourselves  with  the  summary 
of  them  made  by  the  Chief  Justice  in  Loewe  v.  Lawlor,  208 
U.  S.,  at  page  293,  28  Sup.  Ct.  301,  at  page  303,  52  L.  Ed. 
488,  when,  in  delivering  the  opinion  of  the  court  upholding 
the  complaint  in  that  case,  he  said  that  the  conclusion  rested 
"  on  many  judgments  of  this  court  to  the  effect  that  the  act 
prohibits  any  combination  whatever  to  secure  action  which 
essentially  obstructs  the  free  flow  of  commerce  between  the 
states,  or  obstructs  in  that  regard  the  liberty  of  a  trader  to 
engage  in  business." 

The  demurrer  admits  as  true  the  averments  of  the  petiti<Hi, 
which,  in  the  language  of  the  act,  show  the  existence  of  just 
such  combinations  and  conspiracies  as  the  act  condemns.  The 
demurrer  must,  therefore,  be  overruled  unless  the  specified 
details  of  the  acts  by  which  the  objects  of  the  combinations 
and  conspiracies  were  carried  into  effect  obviate  or  destroy 
the  force  and  effect  of  the  admitted  existence  of  the  com- 
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binations  themselves.  The  effect  of  this  proposition,  if 
f  780]  sound,  would  be  that  the  illegal  conspiracies  and  com- 
binations which  were  entered  into  by  the  defendants  gave  the 
plaintiff  no  cause  of  action,  because,  though  they  were  in  fact 
carried  into  effect,  it  was  done  by  a  series  of  separate  acts, 
each  one  of  which,  when  taken  alone,  was  within  the  rights 
of  the  defendant.  That  this,  while  plausible,  is  not  sound, 
would  seem  to  be  indicated  with  sufficient  clearness  by  what 
the  Supreme  Court  said  in  Swift  cfe  Co.  v.  United  States^  196 
U.  S.,  where,  at  page  396,  25  Sup.  Ct.  279,  49  L.  Ed.  518,  Mr. 
Justice  Holmes,  speaking  for  the  court,  used  this  language: 

"  The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the  law. 
The  constituent  elements,  as  we  have  stated  them,  are  ^ough  to  give 
to  the  scheme  a  body,  and,  for  all  tliat  we  can  say,  to  accomplish  it 
Moreover,  whatever  we  may  thinlc  of  them  separately,  when  we  talce 
them  up  as  different  charges  they  are  alleged  suflSciently  as  ele- 
ments of  the  scheme.  It  is  suggested  that  the  several  acts  cliarged 
are  lawful,  and  that  intent  can  malse  no  difference.  But  they  are 
bound  together  as  the  parts  of  a  single  plan.  The  plan  may  malce 
the  parts  unlawful.  Aikens  v.  Wiscomin,  195  U.  S.  194,  206,  25  Sup. 
Ct.  3.  49  L.  Ed.  154." 

In  Chattanooga  Foundry  v.  Atlanta^  203  U.  S.  397,  27  Sup. 
Ct.  66,  51  L.  Ed.  241,  the  same  learned  justice  said: 

*'  Finally,  the  fact  that  the  sale  was  not  so  connected  in  its  terms 
with  the  unlawful  combination  as  to  be  unlawful,  in  no  way  con- 
tradicts the  proposition  that  the  motives  and  inducements  to  malce 
it  were  so  affected  by  the  combination  as  to  constitute  a  wrong." 

These  views  were  reiterated  and  strongly  enforced  in 
Loewe  v.  Lawlor,  208  U.  S.  298-299,  28  Sup.  Ct.  301,  52 
L.  Ed.  488.  The  reasons  for  the  rule  do  not  seem  to  lie 
very  deep,  it  being  conceivable  that  the  object  of  every  such 
combination  could,  and  probably  would,  be  consummated 
by  acts  which  would  be  perfectly  lawful  if  not  done  with 
the  design  to  put  the  unlawful  scheme  into  successful  opera- 
tion. The  conspiracy  and  combination,  though  themselves 
unlawful,  cannot  injure  any  person  either  in  his  business  or 
property  so  as  to  give  him  a  cause  of  action  under  section  7, 
unless  something  be  done  to  make  the  combination  and  con- 
spiracy effective;  but  whatever  is  done  by  those  engaged 
in  the  scheme  or  plot  with  the  motive  and  intent  to  carry 
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out  the  unlawful  purpose  itself  becomes  tainted  with  the 
illegality  of  the  scheme,  however  innocent  it  might  otherwise 
have  been,  the  separate  acts  becoming  thereby  so  interwoven 
with  the  unlawful  scheme  as  to  cause  the  injury  "  by  reason  " 
of  the  combination,  within  the  language  of  section  7.  It 
therefore  seems  that  a  series  of  acts,  each  of  which  may  be 
innocent  in  itself,  may  be  wrongful  if  the  direct  object,  pur- 
pose, and  result  thereof  be  to  carry  into  effect  a  combination 
agreement  whereby  the  free  flow  of  commerce  between  the 
states  or  the  liberty  of  a  trader  to  carry  on  his  business  be 
obstructed.  It  may  be  that  nothing  was  in  fact  done  in 
either  one  of  the  four  cities  mentioned  in  the  petition  which 
related  in  the  direct  sense  to  interstate  commerce.  Yet  the 
plaintiff  was  engaged  in  interstate  commerce,  and  if  it  be 
true  that  one  object  of  the  combination  was  to  interfere  un- 
lawfully with  that  business,  even  though  it  were  done  locally, 
it  might  give  him  a  right  of  recovery  for  the  consequent 
injuries.  Sometimes  an  unlawful  act  may  be  done  by  means 
that  appear  to  be  lawful,  just  as  a  lawful  [781]  act  may  be 
accomplished  by  means  that  are  manifestly  unlawful.  It 
must  be  confessed,  however,  that  many  of  the  material  aver- 
ments of  the  petition  are  expressed  in  somewhat  vague  and 
general  terms,  making  it  difficult  to  tell  what  are  the  real 
elements  of  the  injuries  complained  of,  so  as  to  enable  us 
definitely  to  say  whether  the  infliction  of  those  injuries  was 
through  conduct  condemned  by  the  act.  It  is  certain  that 
monopoly  in  interstate  trade  and  commerce  respecting  to- 
bacco was  not  made  complete,  and  only  the  attempt  to  create 
the  monopoly  is  complained  of,  attempt  alone  being  also 
within  the  act.  The  act  does  not  appear  to  require  that  the 
restraint  of  interstate  trade  and  commerce  shall  be  so  com- 
plete as  to  amount  to  total  destruction.  Nor,  indeed,  would 
that  be  essential,  as  injury  to  the  business  or  property  of 
the  plaintiff  might  result  although  the  objects  of  the  illegal 
combination  were  only  partially  accomplished.  It  was  con- 
tended that  it  was  not  unlawful  merely  to  keep  one's  business 
affairs  secret,  nor  for  one  corporation  to  obtain  a  controlling 
interest  in  another,  nor  merely  to  compete  with  a  rival  for 
trade  and  by  mere  competition  to  drive  him  out  of  business, 
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nor  to  offer  better  terms  and  inducements  than  a  rival  in 
business  offered,  and  we  are  by  no  means  inclined  to  deny 
either  of  those  propositions  in  the  abstract,  for  neither  is 
in  terms  forbidden  by  the  act,  nor,  possibly,  by  any  moral 
consideration;  but,  as  we  have  seen,  the  seventh  section  of 
the  act,  in  most  general  language,  provides  that  "  any  per- 
son who  shall  be  injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  this  act "  shall  have  a  right  to 
recover  therefor,  and  the  rulings  of  the  Supreme  Court  to 
which  we  have  called  attention  seem  clearly  to  show  that 
even  lawful  acts  may  become  agencies  of  wrongdoing  if  the 
motive  of  doing  those  acts  be  to  carry  into  effect  a  combina- 
tion made  illegal  under  the  statute,  and  particularly  if  doing 
them  does  in  fact  effectuate  the  purposes  of  the  unlawful 
scheme. 

In  the  case  of  Whitwell  v.  Continental  Tobacco  Co.^  125 
Fed.  454,  60  C.  C.  A.  290,  64  L.  R.  A.  689,  cited  for  the  de- 
fendants, the  plaintiff  sued  to  recover  triple  damages,  as 
plaintiff  has  done  in  this  case;  but  the  conduct  of  the  de- 
fendant in  that  case  consisted  solely  of  a  single  course  of 
business,  and  the  court,  holding,  as  we  construe  its  opinion, 
that  that  particular  course  of  business  was  not  unlawful, 
and  did  not  of  itself  constitute  an  unlawful  combination, 
denied  the  plaintiff's  right  to  recover.  If  we  dissect  the 
petition  in  this  case  so  far  as  it  gives  specifications  of  the 
operations  of  the  defendants  in  carrying  their  combinations 
and  conspiracies  into  effect,  and  look  separately  at  each  act 
charged,  we  might  conclude  that  at  least  some  of  them  were 
strictly  within  defendants'  rights,  and  if  the  plaintiff  at 
the  trial  shall  prove  the  existence  of  the  conspiracy,  then 
what  may  be  the  result  when  further  testimony  shall  fully 
show  the  exact  situation,  as  distinguished  from  what  we 
merely  assume  to  be  true  on  demurrer,  we  cannot  now  under- 
take to  determine;  but  as  the  existence  of  the  illegal  combina- 
tions and  conspiracies  to  restrain  and  monopolize  interstate 
trade  and  commerce  in  tobacco  is  admitted  by  the  demurrer, 
we  have  concluded  that  the  petition  states  a  cause  of  action 
under  the  statute,  and  that,  whatever  may  be  the  case  as  to 
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each  of  the  sep-  [782]  arate  lines  of  conduct  to  which  the 
defendants  resorted  in  the  four  cities  named  to  carry  such 
combinations  and  conspiracies  into  effect,  that  conduct,  when 
taken  together,  may  show  not  only  how  plaintiff  was  injured, 
but  the  motive  of  the  defendants  in  doing  the  things  com- 
plained of.    The  demurrers  will  be  overruled. 

EI^CTION. 

We  have  no  doubt  that  all  the  defendants  are  jointly 
charged  with  having  entered  into  each  of  the  alleged  combi- 
nations and  conspiracies  complained  of,  and,  while  one  is 
charged  with  doing  one  thing  and  one  another,  all  of  these 
acts,  we  think,  are  sufficiently  alleged  to  have  been  done  in 
pursuance  of  the  common  design,  and  for  that  reason  the  mo- 
tions to  require  an  election  are  overruled. 

MOTIONS  TO  MAKE  THE   PETITION   MORE  DEFINITE. 

In  one  form  or  another  each  of  these  motions  seeks  to  have 
the  plaintiff's  averments  as  to  "  damages"  made  more  definite 
and  certain.  The  motions  in  terms  all  relate  to  the  "dam- 
ages," as  distinguished  from  a  statement  of  the  injury  plain- 
tiff claims  to  have  suffered.  We  conceive  the  injury  to  be 
one  thing,  and  the  damages  resulting  from  the  injury  to  be 
another.  Section  134  of  the  Civil  Code  of  Practice  provides 
that  the  court  may  at  any  time,  in  furtherance  of  justice, 
cause  or  permit  a  petition  to  be  amended,  and,  if  its  alle- 
gations be  so  indefinite  or  uncertain  that  the  precise  nature 
of  the  claim  is  not  apparent,  the  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  by  amendment;  and  the 
practice  act  (section  914,  Rev.  St.  [U.  S.  Comp.  St.  1901. 
p.  684])  requires  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  in  common-law  actions  in  the  federal 
courts  to  conform  as  near  as  may  be  to  those  of  the  state. 

As  already  pointed  out,  the  petition  asserts  that  by  reason 
of  the  alleged  unlawful  acts  of  the  defendants  it  was  dam- 
aged in  the  sum  of  $500,000,  and  these  motions  are  made  in 
order  that  plaintiff  may  be  required  to  show  more  definitely 
and  in  more  detail  the  elements  of  the  ^^ damages"  said  to 
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have  been  inflicted  so  that  the  defendants  can  know  what 
they  are  to  meet    The  general  rule  is  accurately  stated  in 
Section  1001  of  Bates  on  Federal  Procedure,  where  it  is  said : 

"  The  damages  are  either  general  or  speciaL  General  damages  are 
such  as  naturally  arise  out  of,  or  are  connected  with,  and  which  the 
law  implies  or  presumes  to  have  accrued  from,  the  injury  complained 
of;  and  special  damages  are  such  as  really  accrued  and  are  not  Im- 
plied by  law,  and  are  either  superadded  to  general  damages  arising 
from  an  act  injurious  in  itself,  or  are  such  as  arise  from  an  act  in- 
different and  not  actionable  in  itself,  but  injurious  only  in  its  conse- 
quences, and  they  must  be  specially  alleged.'*  Tidd*s  Prac  (1807) 
389-400;  1  Chitty,  PI.  (12th  Am.  Ed.)  396-3d9. 

In  Kentucky  it  is  well  settled  that,  if  the  damages  claimed 
are  such  as  would  usually  or  naturally  accompany  or  follow 
or  be  included  in  the  results  of  the  injuries  complained  of, 
they  may  be  stated  and  claimed  in  general  terms,  but  that 
other  and  further  damages  can  neither  be  proved  nor  re- 
covered unless  expressly  averred  and  shown.  A  familiar 
illustration  of  the  diflference  between  the  two  may  be  found 
in  suits  for  damages  for  libel  or  slander.  The  damages 
usually  or  [783  J  naturally  resulting  from  incriminating  pub- 
lications may  be  stated  in  general  terms  and  proved  at  the 
trial;  but  if,  in  addition,  the  plaintiff  had  been  prevented  by 
the  publication  from  obtaining  or  continuing  to  hold  profit- 
able employment,  such  result  not  usually  following  a  slan- 
derous or  libelous  statement,  there  must  be  a  special  aver- 
ment showing  the  special  injury,  or  otherwise  damages 
therefor  can  neither  be  proved  nor  recovered  in  the  action. 
The  rule  is  entirely  familiar  that  to  entitle  a  plaintiff  to 
prove  special  damages  he  must  allege  in  his  petition  the  facts 
causing  them.  Many  other  illustrations  might  be  given,  but 
we  think  it  sufficient  to  say  that  in  our  opinion  the  damages 
claimed  in  the  petition  in  this  case  are  not  special  damages 
within  the  rules  distinguishing  them  from  those  which  may 
be  supposed  usually  or  naturally  to  flow  from  the  conduct 
complained  of.  The  plaintiff  in  a  suit  for  damages  for 
personal  injuries,  for  example,  is  never  required  to  give  a 
bill  of  particulars  or  an  analytical  statement  showing  in 
detail  how  much  one  bone  or  one  limb  or  one  organ  suffered, 
and  what  portion  of  the  damages  claimed  should  be  appor- 
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tioned  and  attributed  to  each,  and  this  suggestion  will  serve 
to  illustrate  the  idea  of  the  court  in  this  case  as  to  specifying 
the  elements  of  the  damages  claimed.  The  universal  prac- 
tice in  Kentucky  is  to  allege  damages,  when  claimed  as  such, 
in  general  terms,  in  much  the  same  way  as  was  done  by  the 
plaintiff  in  the  petition  in  this  case,  unless  special  damages 
are  sought  to  be  recovered.  The  Kentucky  practice  may  be 
illogical  and  not  the  best  or  fairest  way  for  giving  the  de- 
fendant notice  of  what  he  is  to  meet,  but,  being  the  rule  in 
Kentucky,  we  must  conform  to  it. 

For  these  reasons,  the  motions  to  require  the  petition  to  be 
made  more  definite  and  certain  as  to  the  "damages"  claimed 
will  all  be  overruled. 


[261]  THOMSEN  ET  AL.  v.  UNION  CASTLE  MAIL 
S.  S.  CO.  ET  AL.« 

(Circuit  Court  of  Appeals,  Second  Circuit.    October  1.  1908.) 

[166  Fed.  Rep.,  251.] 

Appeal  and  Error  (§  927) — Dismissal — Review. — In  revie^ilng  a 
Judgment  dismissing  plaintiffs'  complaint  over  their  objection  before 
plaintiffs*  testimony  had  closed,  It  must  be  assumed  tliat  piaintifTs. 
if  permitted  to  proceed,  would  have  established  that  whlc^j  they 
alleged,  unless  negatived  by  their  evidence  or  admissions  on  the 
trial.* 

[Ed.  Note. — For  other  cases,  see  Appeal   and   Error,  Ceni.   Dig 
I  3748;  Dec.  Dig.  §  927.1 

.Monopolies  (S  1G)— Restraint  of  Trade — Foreign  CoMyERCS — 
"  Combination  in  Restraint  of  Competition." — A  combination  of 
shipowners  to  prevent  comi)etltlon  between  meml)ers  by  maintain- 
ing uniform  freight  rates  In  South  African  trade,  and  to  eliminate 
the  possibility  of  com|)etition  with  other  lines  by  requiring  shippers 
to  pay  forfeit  money  In  case  they  patronized  other  lines,  consti- 
tuted a  combination  In  restraint  of  competition  and  foreign  com- 
merce. In  contravention  of  the  federal  anti-trust  statute. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  I  12;  Dec. 
Dig.  §  16. 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1276 ;  vol. 
8,  p.  7606.] 

«  For  opinion  of  Circuit  Court  (149  Fed.  Rep.,  933)  see  ante,  p.  108. 
^Syllabas  copyrighted,  1909.  by  West  Publishing  Co. 
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Monopolies  (§  12) — Restraint  op  Trade — Reasonableness. — In  an 
action  to  recover  treble  damages  caused  by  an  unlawful  combina- 
tion in  restraint  of  foreign  commerce,  in  violation  of  the  federal 
anti-  [252]  trust  statute,  whether  the  restraint  of  trade  caused  by 
the  combination  was  reasonable  or  unreasonable  was  immaterial. 

[M.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  10;  Dec 
Dig.  §  12.J 

Monopolies  (§  12) — Restraint  or  Foreign  Commerce — Continuing 
Combinations. — Where  a  combination  in  restraint  of  foreign  com- 
merce was  continuing,  It  was  not  material  to  plaintiff's  right  U) 
recover  treble  damages  sustained  thereby,  under  the  federal  Anti- 
Trust  Act,  whether  the  combination  was  entered  into  before  or 
after  plaintiffs  comnjenced  business,  it  being  equally  unlawful  to 
prevent  a  person  from  engaging  in  business  as  to  drive  a  person  out 
of  business. 

[Bid.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  S  10;  Dec 
Dig.  §  12.] 

Monopolies  (§  12) — Foreign  Commerce — Place  or  Combination.— 
Where  a  combination  in  restraint  of  foreign  commerce,  in  violation 
of  the  federal  Anti-Trust  Act,  was  put  In  operation  In  the  United 
Stilt es  and  affected  her  foreign  commerce,  it  was  not  material  to  a 
suit  by  a  person  Injured  thereby  that  it  was  formed  in  a  foreign 
country. 

[Ekl.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  §  10 ;  Dec. 
Dig.  §  12.1 

Monopolies  (§  28) — Restraint  of  Foreign  Commerce — Complaint-- 
Damages. — Where  a  complaint,  under  the  federal  Anti-Trust  Act,  to 
recover  treble  damages  for  a  combination  in  restraint  of  foreign 
commerce,  alleged  that  plaintiffs  were  coerced  by  defendants*  unlaw 
ful  combination  to  pay  a  sum  in  addition  to  a  reasonable  freight 
rate,  which  was  held  subject  to  forfeiture  in  case  plaintiffs  shipped 
by  other  lines  or  their  consignees  received  freight  by  other  lines, 
and  also  contained  general  allegations  of  damage,  it  sufficiently 
alleged  that  plaintiffs  had  suffered  damage  by  a  violation  of  the  act. 
[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  §  18;  Dec. 
Dig.  §  28.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

For  opinion  below,  see  149  Fed.  933. 

Lorenzo  JJllo  {Albert  M.  Yuzzolino^  of  counsel),  for  plain- 
tiffs in  error. 
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Convers  and  Kirlin  and  Thomas  Thacher  {J,  Parker  Kir- 
lin^  of  counsel),  for  defendants  in  error. 

Before  Lacombe,  Coxe,  and  Notes,  Circuit  Judges. 

NoYES,  Circuit  Judge. 

The  plaintiffs  brought  an  action  for  the  recovery  of  treble 
damages  under  the  seventh  section  of  the  federal  anti-trust 
statute.  The  case  came  to  trial,  and  the  plaintiffs  put  in  a 
part  of  their  testimony,  when,  over  their  objection,  the  trial 
court  dismissed  the  complaint. 

In  determining  whether  there  was  error  in  this  action,  it 
must  be  assumed  that  the  plaintiffs,  had  they  been  permitted 
to  proceed,  would  have  established  that  which  they  alleged, 
unless  negatived  by  their  evidence  or  admissions  upon  the 
trial.  The  complaint  alleges,  in  substance,  that  the  defend- 
ants were  engaged  as  carriers  in  the  South  African  trade,  and 
entered  into  a  combination  in  restraint  of  foreign  [253]  trade 
and  commerce  in  violation  of  the  act  by  means  of  a  scheme 
under  which  they  united  as  "The  South  African  Lines,'' 
fixed  rates,  and  shut  off  outside  competition  by  requiring 
shippers  to  pay  a  percentage  in  addition  to  a  reasonable 
freight  rate  which  they  should  receive  back  in  case — and 
only  in  case — they  refrained  from  shipping  by  other  lines. 
The  evidence  shows  the  existence  of  a  '^  conference  "  for  the 
purpose  of  fixing  and  maintaining  rates  and  a  return  '•  com- 
mission ''  to  "  loyal  "  shippers.  The  manifest  purpose  of  the 
combination  was  to  prevent  competition  between  members  by 
maintaining  uniform  rates,  and  to  eliminate  the  possibility  of 
competition  with  other  lines  by  requiring  shippers  to  pay 
that  whch  was  equivalent  to  forfeit  money.  The  combina- 
tion, being  in  restraint  of  competition  in  foreign  commerce, 
was  in  contravention  of  the  federal  anti-trust  statute.  As 
said  by  the  Supreme  Court  of  the  United  States  in  IVatio?iaJ 
Cotton  Oil  Company  v.  Texas,  197  U.  S.  115,  25  Sup.  Ct.  379, 
49  L.  Ed.  689,  in  speaking  of  the  purposes  of  the  federal  and 
state  statutes  against  combinations: 

"According  to  tliem.  competition,  not  combination,  should  be  the 
law  of  trade.  If  there  is  evil  in  this.  It  is  accepted  as  less  than  that 
which  may  result  from  the  unification  of  interests  and  the  power  such 
nniflcation  gives." 
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See,  also,  Northern  Securities  case^  193  XJ.  S.  197,  24  Sup. 
Ct.  436,  48  L.  Ed.  679.  And  if  there  be  any  exception  to  the 
rule  that  the  purpose  of  the  statute  is  to  preserve  competition, 
it  will  not  be  found  in  a  combination  of  carriers  which  not 
only  eliminates  competition  among  themselves,  but  attempts, 
in  the  manner  shown  in  this  record,  to  prevent  outside  com- 
petition. 

Whether  the  restraint  of  trade  imposed  by  the  combina- 
tion was  reasonable  or  unreasonable  is,  under  repeated  deci- 
sions of  the  Supreme  Court,  immaterial.  Whether  the  com- 
bination was  entered  into  before  or  after  the  plaintiffs  com- 
menced to  do  business  is  equally  immaterial.  The  statute 
applies  to  continuing  combinations.  It  is  as  unlawful  to 
prevent  a  person  from  engaging  in  business  as  it  is  to  drive  a 
person  out  of  business.  That  the  combination  was  formed 
in  a  foreign  country  is  likewise  immaterial.  It  affected  the 
foreign  commerce  of  this  country,  and  was  put  into  operation 
here.  The  complaint,  therefore,  states  an  unlawful  com- 
bination— a  thing  "  forbidden  or  declared  to  be  unlawful " 
by  the  act.  And  the  remaining  question  is  whether  the  plain- 
tiffs were  thereby  injured  in  their  business  or  property. 

The  complaint  alleges,  in  substance,  that  the  plaintiffs 
were  coerced  by  the  unlawful  combination  into  paying  a  sum 
in  addition  to  a  reasonable  freight  rate  which  was  held  prac- 
tically subject  to  forfeiture  in  case  the  plaintiffs  shipped  by 
other  lines  or  their  consignees  received  freight  by  other 
lines.  These  are  allegations  of  injuries  inflicted  by  the 
combination.  If  the  plaintiffs  were  coerced  into  paying  sums 
of  money,  in  excess  of  reasonable  rates,  which  were  held  for 
the  very  purpose  of  preventing  that  competition  which  the 
statute  is  designed  to  promote,  they  were  damaged,  within 
the  meaning  of  the  statute,  to  the  extent  of  the  sums  so  paid. 
Moreover,  the  complaint  contains  general  allegations  of  dam- 
age which  we  do  not  find  to  have  been  withdrawn  upon  the 
trial.  It  may  be  that  the  plaintiffs  will  be  unable  to  [264]  es- 
tablish the  essential  elements  of  the  claims  for  damage  which 
they  set  up.  But  they  are  entitled  to  their  opportunity — to 
their  full  day  in  court. 

Judgment  reversed. 
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[254]     PENNSYLVANIA  SUGAR  REFINING  CO.  v. 
AMERICAN  SUGAR  REFINING  CO.  ET  AL.« 

(Clrcalt  Ck)urt  of  Appeals,  Second  Circuit    December  15,  1008.) 
[166  Fed.  Rep.,  254.] 

Appeal  and  Error  (§  910) — Review — Presumptions. — Where  defend- 
ant's motion  to  dismiss  the  complaint  for  failure  to  state  a  cause  of 
action  was  granted,  It  must  be  assumed  on  a  writ  of  error  that  plain- 
tiff, if  given  an  opportunity,  would  have  established  the  aHegatlons 
of  the  complaint.^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec  Dig. 
§  919.] 

Monopolies  (§17) — Restraint  of  Trade — Statutes. — If  a  contract 
In  restraint  of  trade  only  affects  products  within  the  limits  of  the 
state,  it  is  subject  only  to  state  laws,  any  remote  or  Incidental  effect 
on  interstate  commerce  being  insufficient  to  bring  it  within  the 
federal  law;  but  if,  in  addition,  it  attempts  to  control  the  disposi- 
tion of  the  manufactured  article  across  state  lines,  it  then  directly 
affects  Interstate  commerce,  and  Is  within  the  prohibition  of  the 
federal  act 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  $17.] 

Monopolies  (§17) — Conspiracy  in  Restraint  of  Interstate  CJom- 
MEROE — Monopolizing  Manufacture  and  Sale. — Plaintiff  alleged 
that  having  been  engaged  in  the  purchase  of  raw  sugar  In  different 
states  and  In  their  transportation  to  Pennsylvania,  where  It  manu- 
factured the  same  Into  refined  sugar  and  sold  the  same  In  interstate 
commerce.  It  suspended  business  during  the  Srjanish  War,  and  en- 
larged its  refinery,  preparing  and  intending  to  resume  business, 
when  defendants  conspired  to  prevent  It  from  engaging  In  business, 
and  accomplished  this  result  by  inducing  plaintiff's  majority  stock- 
holder to  accept  a  loan,  pledging  his  stock  as  collateral  with  voting 
power,  by  which  defendant  elected  new  directors,  who  voted  that 
plaintiff  should  do  no  business;  that  the  object  of  such  conspiracy 
was  to  prevent  plaintiff  from  engaging  In  business  In  competition 
with  defendant.  Held,  that  the  conspiracy  alleged  directly  operated 
not  alone  on  the  manufacture  of  sugar  within  the  state  of  Pennsyl- 
vania, but  on  Interstate  commerce  In  the  transportation  and  deliv- 
ery of  both  the  raw  material  and  the  manufactured  product,  and 
was  therefore  within  the  federal  Anti-Trust  Act  (Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  C«it.  Dig.  §  13;  Dec. 
Dig.  %  17.] 

a  For  opinion  of  Circuit  Court  (160  Fed.  Rep.,  144)  see  ante,  p.  869. 
*  Syllabus  copyrighted,  1909.  by  West  Publishing  0>. 
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Monopolies  (§  28) — Restraint  op  Trade — Interstate  Commerce — 
Continuance  of  Business. — Where  plaintiff,  In  a  suit  to  recover 
treble  damages  under  the  Federal  Anti-Trust  Act  (Act  July  2.  1890, 
c.  647.  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]),  alleged  that 
plaintiff  had  been  engaged  In  interstate  commerce,  but  had  tempora- 
rily ceased  business  and  enlarged  its  refinery  at  large  expense,  and 
prepared  and  intended  to  resume  business  as  before,  but  had  been 
prevented  from  doing  so  by  defendant's  alleged  acts,  the  complaint 
was  not  demurrable  as  showing  that  plaintiff  was  not  engaged  in 
business  and  had  no  established  business  to  injure  at  the  time  of  the 
conspiracy. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  28.] 

[255]  Monopolies  (§  28) — Restraint  of  Trade — ^Anti-Trust  Stat- 
ute— Complaint. — A  complaint  to  recover  damages  under  the  fed- 
eral Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat.  209  fU.  S. 
Comp.  St  1901,  p.  3200])  charged  that  defendants  combined  and 
conspired  to  prevent  plaintiff  from  engaging  in  business  and  In 
Interstate  commerce,  and  Induced  S.,  who  was  a  majority  stock- 
holder in  plaintiff  corporation,  to  accept  a  loan  from  defendant 
company  and  pledge  as  security  a  majority  of  plaintiff's  capital 
stock  with  the  absolute  voting  power;  that  defendant  used  such 
power  to  elect  directors  favorable  to  carrying  out  the  object  of  the 
conspiracy,  which  defendant  did  by  voting  that  plaintiff  should  not 
engage  In  business — the  complaint  stated  a  conspiracy  in  restraint 
of  Interstate  trade  and  commerce  in  violation  of  the  act. 
[Ed.  Note.-— For  other  cases,  see  Monopolies,  Dec.  Dig.  §  28.] 

Corporations    (§  317) — Conspieacy — Directors. — A  corporation  can 
not  conspire  that  Its  own  directors  shall  be  unfaithful  to  it. 
[Bd.  Note — For  other  cases,  see  Corporations,  Dec.  Dig.  §  317. 
Liability  of  corporation  for  conspiracy,  see  note  to  HIndman  T. 
First  Nat.  Bank,  39  C.  C.  A.  17.1 

Corporations  (§  317) — Directors — Wrongful  Acts — Effect  as  to 
Corporations. — Action  of  directors  in  the  name  of  their  corpora- 
tion, detrimental  to  Its  interests  and  In  bad  faith,  is,  with  respect 
to  them,  the  act  of  the  corporation  In  name  only. 

[Bd.  Note.— For  other  cases,  see  Corporations,  Dec.  Dig.  §  317.] 

Corporations  (§  317) — Misconduct  of  Directors — Rights  of  Cor- 
poration— Damages. — Directors  and  others  conspirlBg  to  obtain 
action  by  the  directors  against  the  interest  of  the  corporation  for 
wrongful  and  ulterior  purposes  are  liable  to  the  corporation  for 
the  damages  caused  thereby. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  §  317.] 

Corporations  (§  317) — Directors — Wrongful  Acts  of  Majority — 
CoRPOEATiON  IN  Pari  DELICTO. — Where  defendants  obtained  control 
of  plaintiff  corporation  for  the  purpose  of  ruining  it  and  to  prevent 
plaintiff  from  ever  becoming  a  competitor,  and  carried  out  such 
unlawful  purpose  by  vote  of  a  majority  of  plaintiff's  stock  that 
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plaintiff  should  cease  business  against  the  protest  of  the  minority 
stockholders,  the  corporation  and  defendants  were  not  in  pari 
delicto. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Di«.  I  317.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 


For  opinion  below,  see  160  Fed.  144. 


H,  Snowden  Marshall  and  George  H.  Earle^  Jr.  {Frank 
S.  Blacky  Joseph  De  F.  Junkiuj  and  John  W,  Hutchin- 
son^ Jr,y  on  the  brief),  for  plaintiff  in  error. 

John  G,  Johnson  (Henry  W.  Taft,  on  the  brief),  for  de- 
fendants in  error  American  Sugar  Refining  Co.  and  John  E. 
Parsons. 

Howard  Taylor^  for  other  defendants  in  error. 

Before  Lacombe,  Coxe,  and  Noyes,  Circuit  Judges. 

NoYES,  Circuit  Judge. 

This  is  an  action  for  the  recovery  of  treble  damages  under 
the  seventh  section  of  the  federal  anti- trust  [266]  statute 
(Act  July  2, 1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901, 
p.  3202]). 

The  complaint  alleges,  in  substance,  that  the  plaintiff,  a 
Pennsylvania  corporation,  had  from  the  year  1883  to  the 
year  1898  been  engaged  in  the  business  of  importing  raw 
sugar  from  other  states  and  foreign  countries  into  the  state 
of  Pennsylvania,  manufacturing  it  there  into  refined  sugar, 
and  exporting  the  manufactured  product  to  other  states  and 
countries;  that  the  plaintiff  ceased  carrying  on  such  business 
in  1898  on  account  of  the  Spanish  War,  and  had  not  actually 
resumed  at  the  time  of  the  conspiracy  complained  of,  but  at 
such  time  had  erected  a  new  and  enlarged  sugar  refinery 
upon  its  premises  in  said  state  of  Pennsylvania,  and  was  pre- 
pared and  intended  to  resume  and  continue  the  business 
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which  it  had  before  carried  on ;  that  the  defendants  conspired 
to  prevent  the  plaintiff  from  re-engaging  in  business,  and 
that  they  accomplished  their  object  by  inducing  one  Segal, 
who  indirectly  held  a  controlling  stock  interest  in  the  plain- 
tiff corporation,  to  accept  a  loan  of  a  large  sum  of  money 
and  to  turn  over  to  them  such  interest,  with  the  voting  power 
attached  thereto,  which  they  exercised  to  elect  new  directors 
and  caused  such  directors  to  vote  that  the  plaintiff  should  do 
no  business.  The  defendants  answered,  and  the  case  came 
on  for  hearing,  when  a  motion  was  made  to  dismiss  the  com- 
plaint upon  the  ground  that  it  failed  to  state  a  cause  of 
action.    This  motion  was  granted  by  the  trial  court 

Upon  this  writ  of  error  we  must  assume  that  the  plaintiff, 
if  given  the  opportunity,  would  have  established  the  allega- 
tions of  its  complaint — would  have  shown  that  it  was  di- 
rectly engaged  in  importing  raw  sugar,  refining  it,  and  ex- 
porting the  finished  product ;  that  it  temporarily  ceased  to  do 
business,  and  was  prepared  to  resume  with  larger  facilities, 
when,  through  the  defendants'  ( juspiracy,  it  was  prevented 
from  so  doing. 

The  defendants  first  contend  that  the  conspiracy  stated  in 
the  complaint  relates  to  manufacture — to  production — and, 
consequently,  does  not  directly  restrain  interstate  commerce, 
in  violation  of  the  anti-trust  statute.  This  contention  is 
founded  upon  the  decision  in  United  States  v.  E.  C.  Knight 
Co.,  166  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325,  upon  which 
the  trial  court  based  its  decision.  A  comparison  of  the 
Knight  case  with  the  case  at  bar  shows  some  striking  super- 
ficial resemblances.  Both  relate  to  actions  of  the  American 
Sugar  Refining  Company  in  obtaining  control  of  independ- 
ent sugar  refining  companies  in  Philadelphia.  But  there  is 
this  fundamental  distinction  between  them:  The  one  was  an 
agreement  for  the  restriction  of  competition  which  related 
directly  to  manufacture  and  only  indirectly  to  interstate 
commerce;  the  other  was  a  conspiracy  to  prevent  a  manu- 
facturer from  engaging  in  business  which  necessarily  directly 
restrained  interstate  commerce.  An  agreement  or  combina- 
tion for  the  elimination  of  competition,  from  an  economic 
point  of  view,  may  not  operate  in  restraint  of  trade.  It  may 
10870'— -S.  Doc.  Ill,  62-1,  vol  8 36 
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actually  develop  and  increase  trade.  Such  an  agreement, 
however,  from  a  legal  viewpomt,  is  necessarily  in  restraint 
of  trade.  The  law  regards  competition  as  the  life  of  trade, 
and  so  that  which  restricts  competition  restrains  trade.  But 
a  contract  in  re[2571straint  of  trade  may  or  may  not  be 
in  restraint  of  interstate  trade.  If  it  directly  affect  only 
production  within  the  limits  of  a  state,  it  is  in  restraint  of 
intrastate  trade  and  is  subject  only  to  state  laws.  Any  re- 
mote or  incidental  effect  upon  interstate  trade  is  insufficient 
to  bring  it  within  the  federal  enactment.  If,  however,  the 
contract  go  further  and,  for  example,  control  the  disposition 
of  the  manufactured  article  across  state  lines,  it  directly 
affects  interstate  commerce,  and  thus  may  contravene  both 
state  and  national  laws.  On  the  other  hand,  a  conspiracy 
to  prevent  a  manufacturer  who  procures  his  supplies  and 
disposes  of  his  products  by  means  of  interstate  commerce 
from  engaging  in  business  at  all  necessarily  places  restraints 
upon  such  commerce.  Its  flow  is  restricted  and  interrupted. 
The  importation  and  exportation  of  articles  of  commerce 
are  directly  prevented,  and  none  the  less  so  because  the  con- 
spiracy may  be  of  so  wide  a  scope  as  to  interfere  with  inter- 
state commerce  also. 

Now,  in  the  Knight  case  there  was  an  agreement  for  the 
elimination  of  competition,  and  not  a  conspiracy.  In  that 
case  the  United  States  brought  suit  to  annul  certain  con- 
tracts by  which  the  American  Sugar  Refining  Company  ac- 
quired, through  the  exchange  of  shares,  controlling  interests 
in  several  competing  refineries  in  Philadelphia.  These  re- 
fineries continued  in  operation  after  such  acquisition  of  con- 
trol, and  the  amount  of  sugar  refined  in  Philadelphia  was 
increased.  The  arrangement  had  for  its  object  a  unification 
of  interests  in  the  business  of  sugar  refining  in  Pennsylvania. 
No  intention  to  place  any  restraint  upon  interstate  commerce 
was  shown,  and  the  contracts  in  question  bore  no  direct  re- 
lation to  such  commerce.  Any  restraint  which  was  created 
by  legal  construction  was  indirect  and  remote.  In  the  pres- 
ent case  the  elements  of  agreement  and  combination  for  the 
elimination  of  competition  are  wholly  absent.  The  object 
of  the  conspiracy  was  to  exclude  the  plaintiff  from  business, 
not  to  unite  with  it.    The  refinery  was  to  be  shut  down  and 
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not  operated.    The  interstate  shipments  which  would  have 
resulted  from  its  operation  were  prevented.    Instead  of  there 
being  a  development  of  business  and  increase  of  traffic,  the 
possibility  of  there  being  any  traffic  at  all  was  excluded. 

The  decision  in  the  Knigkt  case  was  that  upon  the  proofs 
the  agreements  there  in  question  related  to  manufacture — ^to 
production — and  were  not  in  restraint  of  interstate  com- 
merce, although  they  may  have  affected  such  commerce  inci- 
dentally and  indirectly.  But  there  is  present  in  this  case 
that  which  Mr.  Chief  Justice  Fuller  said  was  absent  in  the 
Knight  case,  156  U.  S.  1,  17,  15  Sup.  Ct.  249,  39  L.  Ed.  325: 

"There  was  nothing  in  the  proofs  to  indicate  any  intention  to  put 
a  restraint  upon  trade  or  commerce,  and  the  fact,  as  we  haye  seen, 
that  trade  or  commerce  might  be  indirectly  affected,  was  not  enough 
to  entitled  complainants  to  a  decree." 

In  the  present  case  the  proofs,  if  supporting  the  allega- 
tions, would  show  a  conspiracy  which  could  have  no  other 
possible  result  than  to  put  a  direct  restraint  upon  interstate 
commerce.  The  complaint  alleges  specifically  that  the  object 
and  intention  of  the  conspirators  was  to  prevent  interstate 
importation  and  exportation  as  well  as  intrastate  manu- 
[258Jfacture.  •'The  object  and  intention  of  the  combina- 
tion determined  its  legality."  Loewe  v.  Lawlor,  208  U.  S. 
274, 28  Sup.  Ct.  301, 52  L.  Ed.  488.  See,  also.  Swift  v.  United 
States,  196  U.  S.  376,  25  Sup.  Ct.  276,  49  L.  Ed.  518.  Had 
the  complaint  merely  charged  a  conspiracy  to  prevent  the 
plaintiff  from  procuring  its  materials  by  means  of  interstate 
commerce,  it  would  manifestly  have  stated  a  conspiracy 
prohibited  by  the  statute.  In  our  opinion,  it  stated  such  a 
conspiracy  none  the  less  when  it  went  further  and  charged 
a  conspiracy  to  prevent  the  plaintiff  from  engaging  in  any 
business  at  all,  interstate  or  intrastate.  This  extract  from 
the  opinion  of  Mr.  Justice  Holmes  in  Swift  v.  United  States, 
196  U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed.  518,  is  pertinent: 

"Although  the  combination  alleged  embraces  restraint  and  monop- 
oly of  trade  within  a  single  state,  its  effect  upon  commerce  among 
the  states  Is  not  accidental,  secondary,  remote,  or  merely  probable 
On  the  allegations  of  the  bill  the  latter  commerce  no  less,  perhaps 
even  more,  than  commerce  within  a  single  state,  is  an  object  of 
attack." 
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See,  also,  Loewe  ▼.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct  801, 

52  L.  Ed.  488. 

It  must  be  clearly  borne  in  mind  that  the  defendants  in 
this  case  are  not  charged  simply  with  preventing  the  plaintiff 
from  engaging  in  a  manufacturing  business.  If  they  were, 
the  Knight  decision  would  undoubtedly  be  applicable.  They 
are  expressly  charged  also  with  preventing  the  plaintiff  from 
engaging  in  interstate  commerce — with  preventing  the  im- 
portation of  raw  materials  and  the  exportation  of  the  manu- 
factured product.  In  fact,  the  allegations  go  so  far  as  to 
charge  a  conspiracy  to  prevent  the  interstate  transportation 
of  materials  and  products.  In  the  face  of  these  allegations 
this  court  cannot  say,  as  a  matter  of  law,  that  the  main  pur- 
pose of  the  conspiracy  was  to  prevent  manufacture,  and  that 
its  effect  upon  interstate  trade  was  incidental  and  remote. 
The  combination  in  the  Knight  case  was  for  the  purpose  of 
procuring  control  of  the  corporations  in  question,  and,  un- 
doubtedly, of  monopolizing  the  sugar  business.  The  pur- 
pose of  the  conspiracy  in  the  present  case  was  not  only  to 
obtain  control  of  the  plaintiff  corporation,  and  thus  doubtless 
acquire  a  monopoly,  but  to  exercise  the  power  of  control  so 
obtained  to  wholly  prevent  the  plaintiff  from  engaging  in 
a  business,  the  carrying  on  of  which  necessarily  involved 
interstate  conmierce. 

If  we  are  to  apply  in  the  present  case  the  principles  of  a 
case  involving  a  contract  or  combination  for  the  elimination 
of  competition,  those  stated  in  Addyston  Pipe^  etc,^  Go,  v. 
United  States,  175  U.  S.  239,  20  Sup.  Ct.  96,  44  L.  Ed.  136, 
are  more  nearly  applicable  than  those  of  the  Knight  case. 
In  the  Addyston  Pipe  case  Mr.  Justice  Peckham  said,  dis- 
tinguishing the  Knight  case: 

"The  direct  purpose  of  the  combination  in  the  Knight  case  was 
the  control  of  the  manufacture  of  sugar.  There  was  no  combination 
or  agreement,  in  terms,  regarding  the  future  disposition  of  the 
manufactured  article;  nothing  looking  to  a  transaction  in  the  nature 
of  interstate  commerce.  The  probable  intention  on  the  part  of  the 
mauufacturer  of  the  sugar  to  thereafter  dispose  of  it  by  sending  it 
to  some  market  in  another  state  was  held  to  be  immaterial  and  not 
to  alter  the  character  of  the  combination.  ♦  ♦  ♦  The  case  was 
decided  upon  the  principle  that  a  combination  simply  to  control  manu- 
facture [259]  was  not  a  violation  of  the  act  of  CongreaB,  because 
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each  contract  or  combination  did  not  directly  control  or  affect  inter- 
state commerce;  but  that  contracts  for  the  sale  and  transportation  to 
other  states  of  specific  articles  were  proper  subjects  of  regulations, 
because  tliey  did  form  part  of  such  commerce.  We  think  the  case  now 
before  us  involves  contracts  of  the  nature  last  above  mentioned,  not 
incidentally  or  collaterally,  but  as  a  direct  and  immediate  result 
of  the  combiuation  engaged  in  by  the  defendants.  ♦  ♦  ♦  If,  there- 
fore, an  agreement  or  combinntion  directly  restrains,  not  alone  the 
manufacture,  but  the  purchase,  sale,  or  exchange  of  the  manufactured 
commodity  among  the  several  states,  it  is  brought  within  the  provi- 
sions of  the  statute.  The  power  to  regulate  such  commerce — that  is, 
the  power  to  prescribe  the  rules  by  which  it  shall  be  governed — is 
vested  in  Ck)ngress,  and,  when  Congress  has  enacted  a  statute  such 
as  the  one  in  question,  any  agreement  or  combination  which  directly 
operates,  not  alone  upon  the  manufacture,  but  upon  the  sale,  trans- 
portation, and  delivery  of  an  article  of  interstate  commerce,  by  pre- 
venting or  restricting  its  sale,  etc.,  thereby  regulates  interstate  com- 
merce to  that  extent,  and  to  the  same  extent  trenches  upon  the  power 
of  the  national  Legislature  and  violates  the  statute." 

In  this  case  the  complaint  alleges  that  the  plaintiff  had 
been  engaged  in  the  purchase  of  raw  materials  in  different 
states  and  in  their  transportation  to  Pennsylvania,  in  the 
manufacture  of  the  refined  sugar  there,  and  in  the  sale  of  the 
manufactured  product  and  its  transportation  to  other  states 
and  countries.  It  further  alleges  that  the  object  of  the  con- 
spiracy was  to  prevent  the  plaintiff  from  re-engaging  in  all 
those  undertakings,  which  was  accomplished  by  preventing 
it  from  engaging  in  business  at  all.  The  conspiracy  directly 
operated  not  alone  upon  the  manufacture,  but  upon  the  pur- 
chase, sale,  transportation,  and  delivery  of  an  article  of  inter- 
state commerce  by  preventing  altogether  such  purchase,  sale, 
transportation,  and  delivery,  as  well  as  such  manufacture. 
And  thereby,  in  the  words  of  the  Addyaton  Pipe  case^  it 
"regulates  interstate  commerce  to  that  extent,  and  to  the 
same  extent  trenches  upon  the  power  of  the  national  Legis- 
lature and  violates  the  statute." 

Loewe  v.  Lawlor^  208  U.  S.  274,  28  Sup.  Ct.  301.  52  L.  Ed. 
488,  is,  however,  the  case  which,  more  than  any  other,  seems 
of  controlling  authority  here.  In  that  case,  like  this,  tliere 
was  no  combination  or  agreement  for  the  elimination  of  com- 
petition, but  a  conspiracy  to  prevent  a  manufacturer  from 
carrying  on  his  business.     Mr.  Chief  Justice  Fuller  said 
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(page  300  of  208  U.  S.,  page  309  of  28  Sup.  Ct.  [52  L.  Ed. 

488]): 

**  The  averments  here  are  that  there  was  an  existing  interstate  traffic* 
between  the  plaintiffs  and  citizens  of  other  states,  and  that  for  the 
direct  purpose  of  destroying  such  interstate  traffic  defendants  com- 
bined not  merely  to  prevent  plaintiffs  from  manufacturing  articles 
then  and  there  intended  for  transportation  beyond  the  state,  but  alao 
to  prevent  the  vendees  from  reselling  the  hats  which  they  had  im- 
ported from  Connecticut,  or  from  further  negotiating  with  plaintUfF 
for  the  purchase  and  intertransportation  of  such  hats  from  Ck)nnectl- 
cut  to  the  various  places  of  destination.  So  that,  although  some  of 
the  means  whereby  the  interstate  traffic  was  to  be  destroyed  were 
acts  within  a  state,  and  some  of  them  were  in  themselves,  as  a  part 
of  their  obvious  purpose  and  effect,  beyond  the  scope  of  federal  author* 
ity,  still,  as  we  have  seen,  the  acts  must  be  considered  as  a  whole,  and 
the  plan  is  open  to  condemnation,  notwithstanding  a  negligible 
amount  of  intrastate  business  might  be  effected  In  carrying  it  out.  If 
the  purposes  of  the  combination  were,  as  alleged,  to  prevent  any  inter- 
state transportation  at  all,  the  fact  that  the  means  operated  at  one 
end  beyond  physical  transportation  com-  [260]  menced,  and  at  tiie 
other  end  after  the  physical  transportation  ended,  was  immaterial.** 

The  averments  in  the  present  complaint  cannot  be  dis- 
tinguished in  principle  from  those  appearing  in  the  Loewe 
complaint.  In  both  it  is  alleged  that  the  respective  defend- 
ants combined  not  only  to  prevent  the  respective  plaintiffs 
from  manufacturing  articles  intended  for  interstate  trans- 
portation, but  also  to  prevent  them  from  engaging  in  inter- 
state transportation  and  traffic  at  all.  It  is  true  that  in  this 
case,  as  in  that  case,  the  conspiracy  affected  intrastate  as  well 
as  interstate  business,  but,  as  we  have  already  seen,  it  affected 
the  latter  none  the  less  because  it  affected  the  former. 

For  these  reasons,  we  think  that  the  conspiracy  charged  in 
the  complaint  does  not  relate  wholly  to  production  within 
the  state  of  Pennsylvania,  and  that  the  present  case  is  not 
controlled  by  the  Knight  decision. 

The  defendants  next  contend  that  the  complaint  fails  to 
state  a  cause  of  action,  because  it  appears  that  the  plaintiff 
was  not  engaged  in  business  at  the  time  of  the  conspiracy; 
that  it  had  no  established  business  to  injure.  But  in  the  very 
recent  case  of  Thomsen  v.  Union  Castle  MaU  Steamship  Co. 
(decided  October,  1908),  166  Fed.  261,  this  court  said:  " It  is 
as  unlawful  to  prevent  a  person  from  engaging  in  business 
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as  it  is  to  drive  a  person  out  of  business.'^  A  person  has  a 
legal  right  to  engage  in  a  lawful  business.  If  he  is  unlaw- 
fully excluded  from  exercising  this  right,  when  he  is  pre- 
pared and  intends  to  exercise  it,  he  suffers  an  injury  for 
which  the  law  awards  damages — ^he  is  "injured"  within  the 
meaning  of  the  federal  statute.  He  may  be  unable  to  prove 
substantial  compensatory  damages,  but  in  stating  the  in- 
fringement of  his  legal  rights  he  states  a  cause  of  action  at 
least  for  nominal  damages,  and  may,  perhaps,  so  state  it  a5 
to  call  for  exemplary  damages.  Scott  v.  Donald^  165  D.  S. 
58,  17  Sup.  Ct.  2C5,  41  L.  Ed.  632. 

But  the  defendants  further  urge  that  the  complaint  merely 
shows  a  naked  intention  to  engage  in  interstate  commerce, 
and  that  legal  damages  cannot  be  predicated  upon  the  preven- 
tion of  the  carrying  out  of  any  such  intention.  We  cannot^ 
so  regard  the  allegations  of  the  complaint.  It  is  averred 
that  the  plaintiff  had  been  engaged  in  interstate  commerce, 
had  temporarily  ceased  to  do  business,  had  built  a  new  re- 
finery at  great  expense,  and  was  prepared  and  intended  to  re- 
sume business  as  before.  Something  more  than  a  mere  mental 
intention  to  engage  in  interstate  commerce  is  involved  when 
a  corporation  spends  millions  of  dollars  in  building  a  sugar 
refinery  which  is  only  of  use  when  operated  and  which  can 
only  be  operated  by  engaging  in  interstate  commerce.  The 
amount  of  money  actually  lost  in  the  enterprise  cannot  be 
regarded  as  wholly  speculative  and  problematical. 

It  is  next  contended  that  the  complaint  failed  to  show  that 
the  defendants  did  anything  which  was  "forbidden  or  de- 
clared to  be  unlawful "  by  the  federal  anti-trust  statute.  As 
already  shown,  however,  the  complaint  charges  that  defend- 
ant combined  and  conspired  to  prevent  the  plaintiff  from 
engaging  in  business  and  in  interstate  commerce;  that  they 
iduced  Segal  to  accept  a  loan  from  the  American  Sugar  Re- 
fining Company  and  to  pledge  as  security  therefor  a  majority 
of  the  [261 J  capital  stock  of  the  plaintiff  corporation  under 
such  conditions  that  the  American  Company  obtained  the 
absolute  voting  power  thereon;  that  the  American  Company 
used  this  power  to  elect  directors  favorable  to  the  carrying 
out  of  the  object  of  the  conspiracy,  and  that  such  directors 
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accomplished  such  object  by  voting  that  the  plaintiff  shonld 
not  engage  in  business.  The  substance  of  the  charge  is  that 
the  defendants  obtained  the  control  of  the  plaintiff  corpOTii- 
tion  to  ruin  it  and  to  prevent  it  from  ever  becoming  a  com- 
petitor of  the  American  Company,  and  that  they  carried  out 
their  unlawful  purpose  in  violation  of  the  trust  imposed  upon 
the  majority  stockholders  for  the  benefit  of  the  minority,  and 
by  inducing  directors  to  be  unfaithful  in  the  performance 
of  the  duties  of  their  office.  In  our  opinion,  the  complaint 
sufficiently  states  a  conspiracy  in  restraint  of  interstate  trad«. 
and  commerce  within  the  meaning  of  the  federal  statutes. 
Indeed,  no  more  effectual  means  to  make  a  conspiracy  effec- 
tive could  be  devised  than  the  manipulation,  in  the  manner 
described  in  the  complaint,  of  the  control  afforded  by  holding 
a  majority  stock  interest — manipulation  wholly  in  violation 
of  the  trust  obligation  of  a  majority  stockholder  to  the 
minority  and  of  the  directors  to  all  the  stockholders. 

It  is  finally  contended  that,  if  the  conspiracy  was  illegal, 
the  plaintiff  was  a  party  to  it,  and  cannot  maintain  an  action 
against  the  other  parties.  The  answer  to  this  contention  is 
that  a  corporation  cannot  conspire  that  its  own  directors  shall 
be  unfaithful  to  it  Action  which  directors  take  in  the  name 
of  their  corporation,  detrimental  to  its  interests  and  in  bad 
faith,  is,  with  respect  to  them,  the  act  of  the  corporation  in 
name  only.  Directors  and  other  persons  entering  into  a 
conspiracy  to  obtain  such  action  for  wrongful  and  ulterior 
purposes  are  liable  to  the  corporation  for  the  damages 
caused  thereby.  Nothing  is  shown  in  this  case  to  call  for 
the  application  of  the  doctrine,  "/n  pari  delicto  potior  est 
conditio  defendentis^ 

It  may  be  that  the  plaintiff  will  be  unable  to  establish  the 
allegations  of  its  complaint — will  be  unable  to  show  any  sudi 
unlawful  conspiracy  as  it  alleges.  But  the  allegations  are 
very  broad  and  sweeping.  They  state  a  cause  of  action,  and 
the  plaintiff  is  entitled  to  an  opportunity  to  prove  them  if 
it  can. 

There  was  error  in  dismissing  the  complaint,  and,  aoooi'd- 
ingly,  the  judgment  of  the  Circuit  Court  is  reversed. 
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AMERICAN  BANANA  CO.  v.  UNITED  FRUIT  C0.« 

(Circuit  CJourt  of  Appeals,  Second  Circuit.     December  15.  1908.) 
[166  Fed.  Rep.,  261.1 

Monopolies  (8  28 — Anti-Tbust  Act — Existing  Business. — In  order 
to  state  a  cause  of  action  for  damages  for  conspiracy  in  restraint 
of  Interstate  commerce  under  the  federal  Anti-Trust  Act,  it  is  not 
necessary  to  allege  Injtiry  to  an  existing  business,  though  it  is  neces- 
sary to  state  facts  showing  an  intention  and  preparedness  to  en- 
gage In  business.  It  being  as  unlawful  to  prevent  a  person  fioni 
engaging  in  business  ns  it  is  to  drive  one  out  of  business.^ 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  S  28.] 

[262]  Monopolies  (8  28) — Conspiracy  in  Restbaint  or  Interstate 
Commerce — Complaint — Incidental  Allegations. — Where  a  com- 
plaint for  conspiracy  in  restraint  of  foreign  commerce  in  violation 
of  the  federal  Anti-Trust  Act  charged  Injury  to  plaintlflTs  plauta- 
tion  by  Costa  Rlcan  officials  resulting  from  an  alleged  conspiracy 
with  defendant,  and  also  that  defendant  controlled  the  banana 
market  in  the  West  Indies  and  in  Central  and  South  America  and 
prevented  plaintiff  from  buying  and  shipping  bananas  to  the  United 
States  and  selling  them  to  its  great  profit,  which  it  would  otherwise 
have  done,  such  latter  allegation  would  be  treated  as  incidental  to 
plaintiffs  demand  for  damages  for  injury  to  its  plantation,  in  the 
absence  of  an  allegation  that  plaintiff  had  invested  any  money  in 
preparing  to  engage  in  buying,  shipping,  and  selling  bananas  as  a 
business  Independent  of  the  operation  of  its  own  plantation. 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  8  28.] 

International  I^w  (8  12) — Acts  op  Foreign  Government. — Where 
Costa  Rica  was  de  facto  sovereign  over  that  part  of  Panama,  in- 
cluding the  McConnell  concession,  at  the  time  plaintiffs  plantation 
and  railroad  in  such  concession  was  injured  by  the  acts  of  the  Costa 
Rlcan  soldiers  and  officers  acting  under  governmental  authority, 
such  acts  were  immune  from  investigation  or  review  by  the  courts 
of  the  United  States. 

[Ed.  Note— For  other  cases,  see  International  Law,  Dec.  Dig. 
I  12.] 

Principal  AND  Agent  (8  14) — Government  and  Informer — Informer's 
Liability. — Where  plaintlflTs  plantation  In  Panama,  over  which  the 
Costa  Rican  government  exercised  de  facto  sovereignty,  was  In- 
jured through  the  acts  of  the  Costa  Rican  officers  and  soldiers  act- 

•For  opinion  of  Circuit  Court  (160  Fed.  Rep..  184)  see  ante,  p.  872. 
»  Syllabus  copyrighted,  1909,  by  West  Publishing  Co, 
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ing  pursuant  to  an  alleged  conspiracy  between  Hie  ofBcers  of  the 
Ck)sta  Rlcan  government  and  defendant,  plalutiflT'^  competitor  in 
business,  defendant  could  not  be  charged  with  the  acts  of  each 
CJosta  Rlcan  officials  on  the  theory  that  the  Costa  Rican  goTem- 
ment  merely  dieted  as  defendant's  agent  in  carrying  out  its  desires, 
there  being  nothing  to  show  that  the  Ck)Sta  Rican  government  was 
not  acting  on  its  own  resiK>nsibility  and  in  its  govemmeiual 
capacity. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Dec.  Dig. 
§  14.] 
Torts  (8  22) — Joint  Tobt-Feasors — Government  and  Individual. — 
Where  officers  and  soldiers  of  Costa  Rica  committed  depredationis  on 
plaintiff's  plantation  in  Panama,  through  an  alleged  conspiracy  be- 
tween defendant  and  the  governing  officials  of  Costa  Rica,  defendant 
and  the  Costa  Rican  government  could  not  be  regarded  as  joint 
tort-feasors. 

[Ed.  Note. — For  other  cases,  see  Torts,  Dec.  Dig.  8  22.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

For  opinion  below,  see  (C.  C.)  160  Fed.  184. 

Wheeler^  Cortia  and  Haight  {Everett  P,  Wheeler^  Clarence 
B.  Smithy  and  John  W.  Griff en^  of  counsel) ,  for  plaintiff  in 
error. 

Strong  and  Cadwalader  {Moorfield  Storey  and  Henry  W. 
Taft^  of  counsel),  for  defendant  in  error. 

Before  Lacombe,  Coxe,  and  Notes,  Circuit  Judges. 
NoYES,  Circuit  Judge. 

This  is  an  action  for  the  recovery  of  treble  damages  undfir 
the  seventh  section  of  the  federal  anti-trust  statute  (Act 
July  2,  1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901,  p. 
3202]). 

The  complaint  alleges,  in  substance,  that  the  defendant 
corporation  was  organized  in  1899,  and  thereafter  at  all 
times  engaged  in  the  business  of  importing  bananas  into  the 
United  States  from  Central  and  South  America;  that  in 
1899  and  subsequent  years,  for  the  purpose  of  [268]  monopo- 
lizing the  banana  trade  between  such  countries,  of  regulating 
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prices,  controlling  production,  and  preventing  competition, 
the  defendant  acquired  the  property  and  business  of  several 
competing  corporations  and  individuals,  entered  into  con- 
tracts regulating  prices  and  restricting  business  with  other 
competitors,  acquired  controlling  stock  interests  in  still 
others,  and  organized  a  common  selling  agent  for  all;  fhut 
in  April,  1903,  one  McConnell  began  to  make  a  banana 
plantation  upon  the  northerly  bank  of  the  Sixola  river  in 
Panama,  then  a  part  of  the  United  States  of  Colombia.  >md 
to  build  a  railway  connecting  said  plantation  with  the  nearest 
port  and  affording  the  only  practicable  means  of  access  to 
the  plantation;  that  said  McConnell  obtained  the  transfer 
of  a  concession  to  build  such  railroad  from  an  official  of  the 
United  States  of  Colombia,  who  subsequently  recommended 
to  his  government  that  Costa  Rica  be  allowed  to  admini«!ter 
the  territory  through  which  it  was  to  run,  notwithstanding 
such  territory  had  previously  been  awarded  to  Colombia  by 
an  award  of  the  President  of  France  acting  in  accordance 
with  a  treaty  between  Colombia  and  Costa  Rica;  that  in 
November,  1903,  that  part  of  the  United  States  of  Colombia 
known  as  the  "  Department  of  Panama,"  and  including  the 
territory  in  question,  revolted  and  became  the  republic  of 
Panama;  that  in  June,  1904,  the  plaintiff  corporation,  which 
had  been  organized  for  the  purpose  of  growing  and  buying 
bananas  in  Central  America  and  importing  them  into  the 
United  States,  purchased  said  plantation  and  concession 
frcMn  McConnell,  and  spent  large  sums  of  money  in  the 
development  of  the  plantation  and  construction  of  the  mil- 
road;  that  in  July,  1904,  Costa  Rican  soldiers  and  officials, 
instigated  and  induced  by  the  defendant,  seized  a  portion 
of  the  plaintiff's  plantation  and  a  cargq  of  supplies  recently 
landed  thereon ;  that  said  soldiers  and  officials  have  continued 
to  forcibly  occupy  and  hold  said  portion  of  said  plantation, 
have  stopped  the  construction  and  operation  of  said  railroad, 
and  have  wholly  prevented  the  plaintiff  from  carrying  on  its 
business;  that  the  plaintiff  has  endeavored  to  induce  the 
government  of  Costa  Rica  to  withdraw  its  soldiers  and 
officials,  but  such  government  has  refused  to  do  so;  that  the 
defendant  has  purchased  aa  alleged  title  to  the  pUintilPs 
plantation,  and  has  instituted  cei*tain   proceedings  there- 
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under,  and  that  the  defendant  and  its  associates  have  com- 
bined to  prevent  the  sale  of  bananas  to  other  exporters  than 
themselves,  and  have  made  such  arrangements  with  growers 
that  there  is  no  market  in  which  bananas  can  be  purchased 
by  the  plaintiff  for  export. 

The  defendant  answered,  and  the  case  came  on  for  trial, 
when  the  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  it  failed  to  state  a  cause  of  action.  This  motion 
was  granted  by  the  trial  court,  and  the  plaintiff  brings  this 
writ  of  error. 

The  seventh  section  of  the  federal  and  anti-trust  statute, 
upon  which  this  action  is  brought,  provides  that  any  person 
"  injured  in  his  business  or  property  "  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  by  the  act  may  recover 
threefold  damages.  It  is  then  of  first  importance  to  ascer- 
tain what  actions  of  the  defendant  have  injured  the  plaintiff. 
If  the  complaint  contains  allegations  of  actions  which  have 
not  had  that  effect,  it  is  unnecessary  to  consider  them,  how- 
ever much  they  may  contravene  the  other  provisions  of  the 
statute.  Thus  [264]  the  averments  concerning  the  various 
combinations  for  the  elimination  of  competition,  standing 
by  themselves,  are  immaterial.  If  the  defendant  had  not 
done  the  things  which  injured  the  plaintiff,  no  cause  of  ac- 
tion would  be  stated,  even  if  it  were  apparent  that  the  pre- 
existing combinations  had  been  of  the  most  unlawful  nature. 
So  the  allegations  concerning  the  purchase  of  the  alleged 
title  and  the  communication  of  the  Colombian  official  to  his 
government  are  immaterial,  because  it  does  not  appear  that 
they  injured  the  plaintiff. 

The  only  damages  claimed  in  the  complaint  are — stated 
inversely  to  the  order  of  their  importance:  (1)  For  the  in- 
jury resulting  from  the  securing  of  control  by  the  defendant 
and  its  associates  of  the  banana  market.  (2)  For  the  in- 
jury to  the  plantation,  business,  and  railroad  inflicted  by  the 
Costa  Rican  officials. 

Now,  in  order  to  state  a  cause  of  action  for  damages  under 
the  statute,  it  is  not  necessary  to  aver  an  injury  to  an  exist- 
ing business.  As  said  by  this  court  in  Thomsen  v.  Uniati^ 
OoBile  Maa  Steamship  Co.  (decided  October,  1908)  166  Fed. 
251,  ^^  it  is  as  unlawful  to  prevent  a  person  from  engaging  in 
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businees  as  it  is  to  drive  a  person  out  of  business.''  See,  also, 
Pennsylvania  Sugar  Befintng  Co.  v.  American  Sugar  Refin- 
ing Co.  (decided  this  day)  166  Fed.  254.  But  it  is  necessary 
to  state  facts  showing  an  intention  and  preparedness  to  en- 
gage in  business.  Thus  in  the  Pennsylvania  Sugar  Re-fining 
case  it  was  alleged  that  the  plaintiff  had  erected  and  equipped 
a  sugar  refinery,  and  was  prepared  and  intended  to  engage 
in  the  manufacture  and  sale  of  sugar,  when  it  was  prevented 
from  so  doing  by  the  acts  of  the  defendants.  In  the  present 
case,  however,  it  is  not  alleged  that  the  plaintiff  had  made 
any  preparations  to  engage  in  the  business  of  buying  bananas 
independently  of  the  operation  of  its  own  plantation,  nor 
that  it  desired  or  intended  to  engage  therein  as  a  separate 
and  independent  business.  It  is  not  averred  that  the  plain- 
tiff invested  any  money  in  preparing  to  engage  in  any  such 
independent  business;  nor  does  the  extent  to  which,  nor  even 
the  country  in  which,  it  desired  or  intended  to  engage  there- 
in, appear.  The  only  allegation  is  that  the  defendant's  con- 
trol of  the  banana  market  in  the  West  Indies  and  Central  and 
South  America  prevented  the  plaintiff  "  from  buying  any 
bananas  and  shipping  them  and  selling  them  in  the  United 
States,  as  it  would  otherwise  have  done  to  its  great  profit." 
But  in  view  of  the  other  allegations  of  the  complaint,  and  of 
the  fact  that  this  demand  is  stated  as  the  basis  for  claiming 
"  additional ''  damage,  we  think  that  it  should  be  treated  as 
being  incidental  to  the  more  substantial  demand  for  damages 
for  injuries  to  the  plantation  and  railroad — that  the  plain- 
tiff intended  to  deal  in  bananas  from  other  plantations  only 
as  auxiliary  to  its  principal  business  of  growing  and  ship- 
ping its  own  fruit.  Certainly  the  allegations  are  too  indefi- 
nite and  uncertain  to  state  a  cause  ef  action  based  upon  an 
independent  and  separate  demand.  Therefore,  unless  our 
inquiry  shows  that  the  complaint  states  a  cause  of  action 
growing  out  of  the  acts  of  the  Costa  Rican  officials,  we  must 
hold  that  it  was  properly  dismissed. 

In  pursuing  this  inquiry  we  may  consider,  in  addition  to 
the  facts  stated  in  the  complaint,  those  appearing  in  the  let- 
ter of  Secretary  Root  f266|  to  the  American  minister  at 
Panama.  In  tiiis  letter  the  Secretary  says,  among  other 
things  : 
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"  In  the  Department's  conception  of  this  matter,  Costa  Rica  exer- 
cises at  present  a  temporary  de  facto  sovereignty  over  the  territory 
included  in  the  McConnell  concession,  subject  of  right  to  be  diverted 
at  any  time  at  the  will  of  Panama,  but  actually  continuing  until  such 
time  as  the  pending  boundnry  treaty  Is  ratified.     ♦     ♦     ♦ 

"  In  considering  the  present  connection  of  Panama  with  the  terri- 
tory in  question,  it  would  appear  that  that  state  has  consented  that 
Costa  Rica  continue  as  the  de  facto  sovereign  until  the  ratification 
of  the  treaty.  If  Panama  should  interfere  and  seelc  to  exercise  at 
present  jurisdiction  north  of  the  Sixola  river,  this  would  be  Inconsist- 
ent with  her  recognition  of  Costa  Rica's  temporary  sovereignty  in  that 
district.  In  the  view  of  the  Department,  as  long  as  the  latter  govern- 
ment is  the  sovereign  in  possession,  whatever  attributes  that  accom- 
pany or  attend  possession  should  be  conceded  to  her,  Including  the 
right  to  control  by  taxation,  or  otherwise,  Importations,  etc.,  at 
Gadocan.** 

Whatever,  therefore,  may  have  been  the  Loubet  award  or 
its  effect  with  respect  to  the  boundary  line  between  CJosta 
Rica  and  Colombia — whatever  may  have  been  the  rights  de 
jure — we  must  start  with  the  proposition  that  the  plaintiff's 
plantation  at  the  time  of  the  acts  in  question  was  in  territory 
over  which  Costa  Rica  was  de  facto  sovereign.  We  must  also 
treat  the  acts  of  the  soldiers  and  officials  of  Costa  Rica  as 
acts  done  by  the  authority  of  the  government  of  that  coun- 
try. The  complaint  shows  that  that  government  in  effect 
ratified  such  acts  and  refused  to  withdraw  from  the  plain- 
tiff's plantation. 

Now  the  only  theory  upon  which  the  plaintiff  can  be 
awarded  damages  against  the  defendant  is  that  it  is  respon- 
sible for  unlawful  acts  instigated  by  it.  It  cannot  be  held 
responsible  for  procuring  that  to  be  done  by  authority  of  the 
government  of  Costa  Rica  which  was  lawful.  Consequently 
this  court  is  called  upon  to  investigate  the  lawfulness  of 
acts  done  under  the  authority  of  a  foreign  independent 
state.  But  this  court  cannot  undertake  any  such  investi- 
gation. The  acts  complained  of  were  adopted  by  the  govern- 
ment of  a  sovereign  state  in  its  political  capacity  and  in  the 
exercise  of  its  de  facto  sovereignty.  The  question  of  their 
legality  or  illegality  cannot  be  determined  by  the  courts  of 
another  country. 
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In  UnderhiU  v.  Hernandez^  65  Fed.  577,  579,  13  C.  C.  A. 
51,  38  L.  R.  A.  405,  this  court  said : 

"Conditions  of  comity  and  of  the  highest  expediency  require  that 
the  conduct  of  states,  whether  in  transactions  with  other  states  or 
with  individuals,  their  own  citizens,  or  foreign  citizens,  should  not 
be  called  in  question  by  the  legal  tribunals  of  any  other  Jurisdiction. 
The  citizens  of  a  state  l^ave  an  adequate  redress  for  any  grievance 
at  its  hands  by  an  appeal  to  the  courts  or  the  other  departments  of 
their  own  government.  Foreign  citizens  can  rely  upon  the  interven- 
tion of  their  respective  governments  to  redress  their  wrongs  even  by 
a  resort,  if  necessary,  to  the  arbitrament  of  war.  It  would  be  not 
only  offensive  and  unnecessary,  but  it  would  imperil  the  amicable 
relations  between  governments  and  vex  the  peace  of  nations,  to  per- 
mit the  sovereign  acts  or  political  transactions  of  states  to  be  sub- 
jected to  the  examination  of  the  legal  tribunals  of  other  states." 

And  in  affirming  the  judgment  in  the  Hernandez  case  the 
Supreme  Court  of  the  United  States  said  (168  U.  S.  251,  18 
Sup.  Ct.  84,  42  L.  Ed.  456) : 

[266]  "  Every  sovereign  state  is  bound  to  respect  the  independence 
of  every  other  sovereign  state,  and  the  courts  of  one  country  will 
not  sit  in  judgment  on  the  acts  of  the  government  of  another  within 
its  own  territory.  Redress  of  grievances  by  reason  of  such  acts  must 
be  obtained  through  the  means  open  to  be  availed  of  by  sovereign 
powers  as  between  themselves." 

In  Webb's  Pollock  on  Torts,  p.  137,  it  is  said : 
"An  act  done  by  the  authority,  previous  or  subsequent,  of  the  gov- 
ernment of  a  sovereign  state  in  the  exercise  of  de  facto  sovereignty, 
is  not  examinable  at  all  in  the  courts  of  Justice  of  any  other  state." 

See,  also,  Duke  of  Brunswick  v.  King  of  Hanover^  2  H.  L. 
Cas.  1,  affinning  6  Beav.  1, 13  L.  J.  Ch.  107;  Nabob  of  Arcot 
V.  East  India  Co,^  4  Brown,  Ch.  131 ;  Hatch  v.  Baez^  7  Hun 
(N.  Y.)  590. 

As  already  indicated,  it  is  sufficient  to  exclude  an  examina- 
tion by  this  court  of  the  lawfulness  of  the  acts  in  question 
that  they  were  committed  in  territory  over  which  Costa  Rica 
was  the  de  facto  sovereign.  Indeed,  had  that  government 
been  merely  a  de  facto  government  its  acts  could  not  be  called 
in  question.  See  Hernandez  case  65  Fed.  57  T,  582,  13 
C.  C.  A.  51,  38  L.  R.  A.  405.  And  the  letter  of  the  Secretary 
of  State  here  shows  that  Panama  even  consented  that  Costa 
Rica  should  exercise  temporary  sovereignty  over  this  terri- 
tory until  the  ratification  of  a  treaty  between  them. 
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Upon  principle  and  authority,  it  follows  that  Costa  Rica 
is  entitled  to  immunity  from  any  investigation  of  its  sov- 
ereign acts  by  this  court.  The  plaintiff,  however,  asserts 
that  this  immunity  is  only  an  immunity  from  suit  which  has 
no  bearing  upon  the  defendant's  liability.  But,  as  we  have 
seen,  the  immunity  is  far  broader  than  this.  The  validity 
of  an  act  adopted  by  a  sovereign  state  cannot  be  inquired  into 
at  all — directly  or  collaterally — by  the  courts  of  another 
state.  Kelief  must  be  sought  in  the  courts  of  the  former  state 
or  through  diplomatic  channels. 

It  is  further  urged  that  the  Costa  Bican  government 
should  be  treated  as  the  agent  of  the  defendant,  and  that  the 
defendant  should  be  held  responsible  as  principal  for  its 
acts.  But  the  relation  of  a  government  acting  in  its  political 
capacity  to  a  person  who  furnishes  the  information  upon 
which  it  acts  cannot,  from  the  very  nature  of  things,  be  that 
of  principal  and  agent.  The  early  case  of  Rafael  v.  Verelst^ 
2  Wm.  Black,  1055,  cited  by  the  plaintiff,  does  not  sustain 
any  such  proposition.  The  very  point  of  that  case  was  that 
the  Nabob  who  seized  the  plaintiff  was  not  acting  as  sov- 
ereign, but  contrary  to  his  own  inclination — as  "  a  mere  ma- 
chine, an  instrument  and  engine  of  the  defendant."  In  the 
present  case,  although  instigated  by  the  defendant,  there  is 
nothing  to  show  that  the  Costa  Rican  government  failed  to 
act  upon  its  own  responsibility  as  a  sovereign  state,  or  that 
it  ever  professed  to  act  in  behalf  of  the  defendant. 

Upon  similar  principles,  there  is  no  ground  for  contend- 
ing that  the  defendant  and  the  government  of  Costa  Rica 
were  joint  tort-feasors.  That  relation,  too,  is  wholly  incon- 
sistent with  the  relation  of  a  sovereign  government  acting  in 
its  political  capacity — as  the  government  of  Costa  Rica  did — 
to  an  informer,  no  matter  how  malicious  the  latter  might  be. 

[267]  For  these  reasons,  it  is  held  that  the  acts  which  re- 
sulted in  the  injury  to  the  plaintiff's  business  and  property 
were  those  of  the  government  of  Costa  Rica,  for  which  the 
defendant  cannot  here  be  held  responsible.  Consequently  the 
complaint — based  upon  those  acts — fails  to  state  a  cause  of 
action. 

The  judgment  of  the  Circuit  Court  is  afcmed. 
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[431]  GOSHEN  RUBBER  WORKS  v.  SINGLE  TUBE 

AUTOMOBILE  &  BICYCLE  TIRE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  20,  1908.) 

[166  Fed.  Rep.,  431.] 

Patents  (8  266) — License  to  MAifUFACTUi;:  -Infiiwokment. — Where 
goods  manufactured  under  a  patent  are  sold  by  the  patentee  or 
licensee,  the  royalty  having  been  previously  paid  or  secured,  the 
patentee  cannot  treat  the  seller  or  user  as  an  infringer.' 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  I  410;  Dec. 
Dig.  $  266.] 

Patents  (8  211) — Licenses — Contract  with  Licensees — Modifica- 
tion.— ^An  owner  of  certain  patents  relating  to  the  maiiiifacture  of 
bicycle  and  automobile  tires  executed  a  license  to  manufacture  and 
sell  to  various  companies  for  the  full  unexpired  patent  term.  There 
after  an  agreement  was  made  with  the  various  llcens*H«  to  secure 
the  payment  of  royalty  on  tires  to  be  subsequently  made,  by  which 
the  owner  of  the  patent  was  enabled  to  ascertain  the  exact  sales 
of  tires  made  by  each  licensee,  and  the  per  centum  of  royalties 
secured  by  the  agreement  was  rendered  certain  in  amount  The 
agreement  also  provided  for  the  services  of  an  arbitrator,  at  the 
sole  cost  of  the  licensees,  whose  decision  was  made  final.  Held, 
that  such  agreement  should  be  treated  as  a  written  modification 
of  the  license,  and,  being  of  benefit  to  the  owner  of  the  patent 
was  based  on  a  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  %%  804,  310; 
Dec.  8  211.] 

[482]  Monopolies  (8  14) — Sale  of  Patented  Articles — Contract 
with  Licensees — Validity— Restraint  of  Trade. — Since  the  public, 
by 'licenses  to  manufacture  patented  automobile  tires,  only  secured 
the  right  to  purchase  the  tires  after  they  have  been  manufactured 
and  offered  for  sale,  and  has  no  right  to  have  the  competition  be- 
tween the  different  licensees  continued,  a  modification  of  the  licensen 
between  the  owner  of  the  patent  and  the  various  licensees  regolatln^ 
the  manufacture  and  sale  of  such  tires  was  not  objectionable  as  a 
restraint  of  trade,  in  violation  of  the  Sherman  Anti-Trust  Act  (Act 
July  2,  1890,  c.  647,  26  Stat  209  [U.  S.  Comp.  St  1901,  p.  3200J). 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  8  11 ;  T>^. 
Dig.  8  14.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

•  Syllabus  copyrighted,  1909,  by  West  Publishing  Co. 
10870*— S.  Doc.  Ill,  62-1,  vol  3 87 
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**  Action  by  a  patentee  against  a  licensee  to  recorer  an  agreed  stmi 
being  royalties  for  the  use  of  the  invention. 

"The  defense  set  op  is  that  the  agreement  upon  which  suit  was 
brought  constitutes  a  restraint  of  trade  and  is  therefore  invalid.  Tho 
case  is  much  Uke  Rubber  Tire  Wheel  Co,  v.  Milwaukee  Rubber  Workf 
Co,  (C.  C.)  142  Fed.  531;  Consolidated  Rubber  Tire  Co.  v.  Diamond 
Rubber  Co,  of  New  York,  157  Fed.  678,  85  C.  O.  A.  849.  AJl  the 
pleadings  were  withdrawn  by  leave  of  court  excepl  the  amended  dec- 
laration, and  an  answer  was  filed  setting  up  facts  tending  to  support 
the  defense  that  the  agreement  sued  on  was  one  in  restraint  of  trade 
and  therefore  invalid.  A  demurrer  to  the  answer  was  filed,  which 
was  sustained  by  the  court.  The  defendant  declined  to  answer  over, 
whereupon  judgment  for  the  plaintiff  was  rendered,  and  the  case  was 
removed  by  writ  of  error  into  this  court. 

"  The  facts  are  that  the  defendant  in  error,  the  Single  Tube  Ante 
mobile  &  Bicycle  Tire  Company,  is  the  owner  of  certain  letters  patent 
for  the  manufacture  of  automobile  and  bicycle  tires.     On  July  19. 

1902,  it  licensed  the  plaintiff  in  error,  the  Goshen  Rubber  Works,  t«» 
manufacture,  sell,  and  use  tires  embodying  the  invention,  for  a  lieoise 
fee  of  $3  per  pair,  and  certain  sums  in  addition  to  such  royalty.  The. 
license  was  for  the  full  unexpired  portion  of  the  patent  term.  Before 
and  after  the  license  was  made,  the  Single  Tube  Company  made  simi- 
lar licenses  to  a  number  of  other  companies,  and  on  September  16, 

1903,  a  **  licensees'  agreement,"  so  called,  was  made  between  the 
Single  Tube  Company  and  all  of  its  licensees,  including  the  Goshen 
Company.  The  contract  sued  on  is  the  licensees  agreement  This 
agreement  runs  for  one  year,  and  is  in  general  terms  similar  to  the 
agreement  set  out  in  the  Rubber  Tire  Wheel  case.  It  recites  ttnt  the 
parties  have  been  licensed  by  the  Single  Tube  Company  to  manufac 
ture  and  sell  tires  under  the  patent,  and  that  it  is  the  desire  of  all  the 
parties  that  the  right  and  license  to  manufacture  shall  be  exercised 
to  the  extent  set  forth  in  the  agreement  upon  uniform  terms  and  con- 
ditions; that  all  the  operations  of  the  licensees  shall  be  supervised 
to  the  said  desired  end  by  an  impartial  administration.  Therefore 
it  is  agreed  that  the  licensees  shall  each  pay  to  one  Jackson,  who  is 
appointed  in  the  agreement  to  supervise  the  transactions  between  the 
parties,  $500  for  each  1  per  centum,  and  a  ratable  amount  for  each 
fraction  thereof  of  the  quota  of  each  of  the  licensees,  which  quota  was 
fixed  according  to  the  number  of  tires  manufactured  by  each  Hc^iBee. 
Those  licensees  exceeding  the  quota  agreed  upon  should  pay  additional 
royalty  of  25  per  centum  on  the  amount  over  the  quota  of  each,  and 
if  less,  then  the  licensee  should  receive  a  like  percentage  on  the  amount 
it  might  be  short  The  kind  of  bicycle  tires  to  be  manufactured  was 
restricted,  and  the  prices  therefor  fixed,  as  well  as  the  prices  on  car- 
riage and  automobile  tires.  All  royalties  collected  by  the  Single  Tube 
Company  were  to  be  paid  over  to  Jackson,  leas  the  amount^  prorlded 
for  in  the  respective  license  agreements  to  each  of  the  Ucenaees.    If 
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any  licoisee  should  sell  any  tires  at  cut  prices.  It  shonld  forfeit  au 
amount  equal  to  the  entire  amount  involved  to  be  divided  among  the 
other  parties  to  the  agreement.  Jackson  was  to  have  Inspection  «>f 
all  contracts  and  books  of  account  of  the  licensees,  [4S8]  and  de(;ide 
any  and  all  questions  arising  between  any  of  the  parties  to  the  con- 
tract His  decision  was  to  be  final,  each  party  agreeing  to  abide 
thereby.  Jackaon*s  compensation  was  to  be  agreed  upon  between  him 
and  the  Single  Tube  Company.  The  validity  of  this  agreement  wns 
challenged  by  the  answer  as  falling  within  the  Sherman  Act  (Act 
July  2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St  1901,  p.  32001),  aod 
also  upon  the  ground  that  the  subject-matter  of  the  licensees'  agree- 
ment had  been  released  from  the  dominion  of  the  patent  monopoly  at 
the  time  such  agreement  was  made,  and  was  subject  to  the  provisiou!:' 
of  such  act ;  in  other  words,  that  there  was  no  consideration  for  the 
licensees*  agreement  because  the  licensor  had  authorized  the  Groshen 
Company  to  make,  use.  and  sell  the  monopoly  secured  by  the  patent 
for  its  full  term,  and  the  licensees*  agreement  was  therefore  without 
consideration." 

S.  C.  EubheU^  for  plaintiff  in  error. 

Augustus  L.  Humes^  for  defendant  in  error. 

Before  Baker  and  Seaman,  Circuit  Judges,  and  San- 
born, District  Judge. 

Sanborn,  District  Judge  (after  stating  the  facts  as  above). 

If  the  patentee  still  retained  an  interest  in  »he  patent 
and  the  licensees'  agreement  was  made  on  sufficient  considera- 
tion, the  case  is  entirely  ruled  by  Rubber  Tire  Wheel  Co.  v. 
Milwaukee  Rubber  Works,  above  cited.  It  is,  however, 
sought  to  distinguish  that  case  by  the  argument  that  the 
licenses  to  various  manufacturers  for  the  full  term  of  the 
patent  divested  the  patentee  of  any  further  interest,  and 
(q>erated  to  release  the  patented  devices  from  the  monopoJy 
of  the  patent.  Of  course,  the  patentee  still  remains  the 
owner.  The  licenses  might  be  modified  at  any  time  by  any 
subsequent  arrangement  between  licensor  and  licensee.  If 
the  subsequent  licensees'  agreement  was  for  the  benefit  of 
the  owners  of  the  patent,  then  it  was  upon  sufficient  con- 
sideration,  amounted  to  a  modification  of  the  licenses,  and 
was  in  all  respects  a  valid  contract.  It  is  familiar  law  that 
articles  manufactured  under  the  term  of  the  patent  are  taken 
out  of  the  limits  of  the  monopoly  and  become  part  of  the 
common  property  of  the  country.  When  they  are  sold  by 
the  patentee  or  his  licensee,  the  royalty  having  been  pre- 
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viously  paid  or  secured,  the  patentee,  having  once  received 
his  royalty  cannot  treat  the  seller  or  user  as  an  infringer. 
Morgan  Envelope  Co.  v.  Albany  Paper  Co.^  152  U.  S.  425, 
14  Sup.  Ct.  627,  38  L.  Ed.  500;  National  Phonograph  Co.  v. 
Schlegel,  128  Fed.  733,  64  C.  C.  A.  594.  The  licensees'  agree- 
ment, however,  related  entirely  to  tires  to  be  manufactured 
in  the  future,  upon  which  no  royalty  had  been  paid.  The 
licensees'  agreement  was  made  for  the  purpose  of  securing 
the  payment  of  the  royalty  upon  tires  to  be  subsequently 
made,  and  the  patentee  had  a  vital  interest  in  the  character 
and  the  amount  of  the  tires  to  be  so  manufactured.  It  will 
hardly  be  denied  that,  if  at  any  time  the  licensees'  operations 
were  unsatisfactory,  the  parties  might  by  subsequent  agree- 
ment modify  them ;  or,  if  the  operations  of  the  licensee  were 
so  unsatisfactory  and  unbusinesslike  as  to  amount  to  a  breach 
of  the  agreement,  the  licensor  would  have  the  right  to  ter- 
minate it  and  make  a  license  to  another. 

It  seems  clear,  therefore,  that  the  dominion  of  the  pat- 
entee remains  for  the  purpose  of  securiuj?  a  substantial  per- 
formance of  the  agreement  made  by  the  licensee.  The  only 
right  secured  to  the  public  by  the  licenses  was  to  purchase 
the  tires  after  they  had  been  man'ufactured  and  [4341  offered 
for  sale.  It  did  not  obtain  the  right  to  have  the  competition 
between  the  different  licensees  continued,  or  in  any  way  ob- 
tain an  embargo  against  a  modification  of  the  licenses. 

The  following  purposes  beneficial  to  the  Single  Tube  Com- 
pany were  secured  by  the  agreement  sued  on:  It  was  en- 
abled to  ascertain  the  exact  amount  of  sales  of  the  patented 
tires  made  by  each  licensee ;  the  per  centum  of  royalties  se- 
cured by  the  agreement  was  rendered  certain  in  amount. 
The  reputation  and  value  of  the  patented  tires  may  have 
been  further  increased  by  the  provisions  as  to  price  and 
quality  of  tires  to  be  made.  The  services  of  an  arbitrator 
were  secured  at  the  sole  cost  of  the  licensees.  The  decision 
of  the  arbitrator  was  made  final,  thereby  preventing  possible 
litigation  between  the  parties.  And  the  agreement  in  suit 
may  be  regarded  as  a  written  modification  of  the  license. 
All  of  these  matter  are  beneficial  to  the  pantentee,  and  form 
a  sufficient  consideration  for  the  agreement. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Syllabus. 

[555]   BLOUNT  MFG.  CO.  v.  YALE  &  TOWNE  MFG.  CO. 

(Circait  Ck>art,  D.  Massachusetta    January  14,  1909.) 

[166  Fed.  Rep.  555.] 

Monopolies  (§12) — Contract  in  Rebtbaint  of  Trade — Patented 
Articles. — Where  certain  contracts  between  manufacturers  of 
liquid  door  checks  restrained  each  of  the  parties  in  the  exercise  of 
its  rights  under  its  own  patents  and  in  the  sale  of  its  articles  made 
thereunder,  the  contracts  were  not  rendered  valid,  though  in  re- 
straint of  interstate  commerce,  because  they  also  authczed  each  of 
the  parties  to  use  patented  inventions  belonging  to  the  others." 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  I  12.] 

Monopolies  (I  12) — Patented  Articles — License — Sherman  Act. — 
A  sale  or  license  of  a  pateuted  article,  with  a  covenant  not  to  com- 
pete, made  as  an  ordinary  incident  to  enhance  the  value  of  the  thing 
conveyed,  was  not  within  Sherman  Anti-Trust  Act  (Act  Cong.  July 
2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]). 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  I  12.] 

Patents  (I  191) — Right  of  Patentee — Use — Contracts. — While  it 
is  the  ordinary  privilege  of  the  owner  of  a  patent  to  use,  or  not, 
without  question  of  motive,  the  grant  of  a  patent  confers  on  the 
patentee  no  right  not  to  use  his  invention,  or  to  agree  not  to  do  so, 
in  restraint  of  trade  in  that  article,  except  in  connection  with  an 
assignment, of  the  rights  conferred  by  the  letters  patent. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  268;  Dec. 

Dig.  I  191. 
Power  of  patentee  to  control  his  iu\'ention,  see  note  to  Heaton^ 
Peninsular  B.  F.  Co.  v.  Hunka  i^iKcialty  Co.,  25  C.  C.  A.  280.] 

Monopolies  (5  12) — Contract  in  Restraint  of  Trade — Patent  Arti- 
cle— Restriction  of  Use. — Contracts  between  manufacturers  of 
liquid  door  checks  under  various  patents,  by  which  each  agreed  to 
restrict  its  own  trade  in  the  article  of  his  own  invention,  not  as  an 
incident  to  a  grant  of  rights  under  patents,  but  to  enhance  the 
price  by  the  removal  of  competition,  and  which  constituted  a  gen- 
eral plan  to  regulate  and  control  the  business  of  dealing  in  such 
checks  sold  in  interstate  commerce,  the  plan  comprehending  the 
maintenance  of  price,  the  pooling  of  profits,  the  elimination  of  com- 
petition, and  restraint  of  improvements,  constituted  a  violation  of 
the  Sherman  anti-trust  act  (Act  Cong.  July  2,  1890,  c.  647,  26  Stat. 
209  [U.  S.  Comp.  St.  1901,  p.  3200]),  and  were  therefore  unenforce- 
able. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  12.] 

•  Syllabus  copyrighted,  1909,  by  West  Publishing  (Company. 
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In  Equity.     On  demurrer  to  bill  of  complaint. 

George  L.  Mayherry  and  W,  H.  Iieonard^  for  complainant. 

Fish^  Richardson^  Herrick  and  Neave^  for  defendant. 

Brown,  District  Judge. 

This  is  a  demurrer  to  a  bill  for  an  accounting  in  dccotd*lice 
with  the  terms  of  a  contract  concerning  the  profits  arising 
from  the  manufacture  and  sale  of  liquid  door  checks. 

This  contract,  Exhibit  A,  is  made  part  of  the  bill.  The 
bill  alleges  the  contemporaneous  making  of  a  contract  be- 
tween the  complainant  and  the  P.  &  F.  Corbin  Company, 
Exhibit  B.  By  reference  this  is  made  a  part  of  the  contract, 
Exhibit  A.  The  Blount  Manufacturing  [656]  Company, 
complainant,  being  a  party  to  both  contracts,  we  may  con- 
veniently distinguish  them  by  calling  Exhibit  A  the  "  Yale 
&  Towne  contract,"  and  Exhibit  B  the  "  Corbin  contract.'' 

I  am  of  the  opinion  that  the  true  contractual  relations  be- 
tween this  complainant  and  defendant  must  be  sought  in 
both  contracts,  and  that  the  validity  of  the  Yale  &  Towne 
contract  is  to  be  determined  by  examination  of  fhe  effect  of 
both. 

In  an  accounting  under  the  Yale  &  Towne  contract  the 
complainant's  share  of  profit  would  be  determined,  in  accord- 
ance with  paragraph  7,  by  finding  the  difference  between  the 
net  prices  actually  received  and  the  arbitrarily  fixed  "  con- 
tract costs"  set  forth  as  an  agreed  basis  for  accountil^; 
said  difference  to  be  increased  or  diminished  by  one-half 
of  the  net  amount  received  or  paid  in  settlements  between  the 
Blount  Manufacturing  Company  and  the  Corbin  Company. 
The  Yale  &  Towne  Company  is  thus  directly  interested  in 
the  Corbin  contract.  It  has  signed  as  an  associate  party,  and 
has  assented  to  the  provisions  of,  the  Corbin  contract,  as 
appears  in  paragraph  17  of  that  contract.  Paragraph  5  of 
the  Yale  &  Towne  contract  also  provides  that  prices  are  to 
be  determined  fi-om  time  to  time  by  agreement  between  the 
Blount  Manufacturing  Company,  the  Yale  &  Towne  Manu- 
facturing Company,  and  the  Corbin  Company. 
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Such  relations  are  established  between  the  complainant,  the 
defendant,  the  Corbin  Company,  and  the  Russell  &  Erwin 
Company  that  the  contracts  before  us  must  be  regarded  as 
related  parts  of  a  general  plan  to  regulate  and  control  the 
business  of  dealing  in  liquid  door  checks.  The  plan  compre- 
hends the  maintaining  of  prices,  the  pooling  of  profits,  the 
elimination  of  competition,  and  the  restraint  of  improve- 
ments. 

If  relating  to  ordinary  articles  of  trade  or  commerce,  it 
seems  reasonably  clear  that  these  contracts  would  be  in  vio- 
lation of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S. 
Comp.  St.  1901,  p.  3200),  known  as  the  "Sherman  Anti- 
Trust  Act,"  and  therefore  unenforceable. 

The  complainant  contends  that  the  demurrer  should  be 
overruled,  because  such  contracts  are  legal  and  valid  when 
the  subject-matter  of  the  contract  comprises  solely  articles 
the  manufacture  and  sale  of  which  are  protected  by  patents. 
The  amended  bill  alleges  in  effect  that  all  liquid  door  checks 
manufactured  or  sold  at  the  time  of  the  execution  of  the 
contracts  embodied  patented  devices  or  improvements. 

While  the  language  of  the  contracts  is  broad  enough  to 
cover  unpatented  as  well  as  patented  articles,  yet  in  view  of 
the  allegations  of  the  amended  bill  I  should  hesitate  to  sus- 
tain the  demurrer  merely  on  the  ground  that  the  contract 
covers  articles  which  do  not  embody  patents.  The  principal 
question  is  whether  the  fact  that  the  articles  to  which  the 
agreements  relate  embody  patented  inventions  is  sufficient  to 
make  the  Sherman  Act  inapplicable.  This  question  was  not 
passed  upon  by  the  Supreme  Court  in  Bement  v.  National 
Harrow  Co,,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed.  1058. 
That  decision  related  to  restraints  and  conditions  imposed 
in  connection  with  the  grant  of  patent  rights. 

Rubber  Tire  A  Wheel  Company  v.  MilwauJcee  Rubber 
Company,  154  Fed.  358,  83  C.  C.  A.  336,  and  Indiana  Manu- 
facturing Company,  [657]  154  Fed.  365,  83  C.  C.  A.  343.  are 
cited  by  the  complainant,  but  the  decisions  are  not  directly 
in  point. 

It  seems  self-evident  that  a  contract  which  is  only  coex- 
tensive with  the  monopoly  conferred  by  letters  patent,  and 
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which  creates  no  additional  restraint  of  trade  or  monopoly, 
does  not  conflict  with  the  Sherman  Act.  The  monopoly 
granted  by  letters  patent  is  of  a  particular  invention.  De- 
vices thus  protected  by  patents  are  as  a  matter  of  fact  in  com- 
mercial competition  with  both  patented  and  unpatented  de- 
vices. A  contract  whereby  the  manufactures  of  two  inde- 
pendent patented  inventions  agree  not  to  compete  in  the  same 
commercial  field  deprives  the  public  of  the  benefits  of  com- 
petition, and  creates  a  restraint  of  trade  which  results,  not 
from  the  granting  of  letters  patent,  but  from  agreement. 
While  the  monopoly  of  the  patented  articles  is  not  increased, 
the  monopoly  of  the  commercial  field  is  increased  by  the 
"  unified  tactics  "  as  to  prices. 

This  question  was  directly  considered  by  the  Circuit  Court 
of  Appeals  of  the  Third  Circuit  in  National  Harrow  Com- 
pany V.  Bench,  83  Fed.  36-38, 27  C.  C.  A.  349, 351, 39  L.  E.  A. 
299.    The  opinion  says : 

"  The  fact  that  the  property  Involved  is  covered  by  letters  patent  is 
urged  as  a  Justification ;  but  we  do  not  see  how  any  Importance  can 
be  attributed  to  this  fact.  Patents  confer  a  monopoly  as  respects  the 
property  covered  by  them,  but  they  confer  no  right  upon  the  owners 
of  several  distinct  patents  to  combine  for  the  purpose  of  restraining 
competition  and  trade.  Patented  property  does  not  differ  in  this  re- 
spect from  any  other.  The  fact  that  one  patentee  may  possess  him- 
self of  several  patents,  and  thus  increase  his  monopoly,  afTords  no 
support  for  an  argument  in  favor  of  a  combination  by  several  dis- 
tinct owners  of  such  property  to  restrain  manufacture,  control  sales, 
and  enhance  prices." 

See,  also,  National  Harrow  Company  v.  Hen^h  (C.  C.) 
76  Fed.  667;  National  Harrow  Company  v.  Quick  (C.  C.) 
67  Fed.  130. 

The  bill  does  not  aver  that  the  articles  made  by  each  com- 
pany embody  features  covered  by  the  patents  of  the  other. 
While  the  contracts  provide  that  the  parties  are  licensed  to 
use  patented  inventions  of  the  other,  this  does  not  alter  the 
fact  that  by  the  terms  of  the  contracts  each  party  is  re- 
strained in  the  exercise  of  its  rights  under  its  own  patents, 
and  in  the  sale  of  articles  made  solely  under  its  own  patents. 

The  right  of  the  owner  of  letters  patent  to  assign  rights 
to  manufacture,  use,  and  vend,  upon  condition  that  the  as- 
signee shall  maintain  ceilain  prices,  and  to  agree  not  to  corn- 
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pete  with  his  assignee  or  to  license  others  to  compete,  is  rec- 
o^ized  in  Bement  v.  National  Harrow  Company^  186  U.  S. 
93,  22  Sup.  a.  747,  46  L.  Ed.  1058. 

Whether  a  patentee  may  not  lawfully  make  such  a  license 
agreement  in  consideration  of  the  making  of  a  like  license 
agreement  by  another  patentee  is  a  somewhat  interesting 
question.  If,  as  a  result  of  mutual  licenses,  there  is  put  upon 
the  market  an  article  embodying  the  inventions  of  both 
patentees,  so  that  as  the  eflfect  of  exchange  of  licenses  a  new 
article  of  commerce  is  developed,  it  is  doubtful  if  the  public 
is  thereby  unlawfully  deprived  of  any  of  its  rights  or  expec- 
tations of  free  competition.  Where,  however,  each  patentee 
continues  to  make  his  own  goods  under  his  own  patents,  and 
seeks  to  enhance  his  profits  by  an  agreement  with  competitors, 
who  make  either  patented  or  unpatented  articles,  then  it 
seems  to  follow  that  the  agreement  of  [558]  each  to  restrain 
his  own  trade  cannot  be  regarded  merely  as  an  incident  to 
the  assignment  of  patent  rights.  The  patentee  then  restrains 
his  own  trade,  not  for  the  purpose  of  enhancing  the  value  of 
the  license  which  he  grants,  but  for  the  purpose  of  enhanc- 
ing the  value  of  his  trade  by  removing  competition.  A  sale 
or  license,  with  a  covenant  not  to  compete,  made  as  an  ordi- 
nary incident  to  enhance  the  value  of  the  thing  conveyed,  is 
not  within  the  Sherman  Act.  Cincinnati  Packet  Company 
V.  Bay,  200  U.  S.  179-185,  26  Sup.  Ct.  208,  50  L.  Ed.  428; 
U.  S.  V.  Freight  Association,  166  U.  S.  329,  17  Sup.  Ct.  540, 
41  L.  Ed.  1007. 

By  the  terms  of  the  present  contracts  each  party  limits  its 
trade  in  goods  made  under  its  own  patents. 

In  Rubber  Tire  Company  v.  Milwaukee  Company,  154 
Fed.  362,  83  C.  C.  A.  336,  on  which  complainant  relies,  it  was 
said  in  the  opinion  of  the  majority  of  the  court: 

"The  Sherman  law  contains  no  reference  to  the  patent  law.  Each 
was  passed  under  a  separate  and  distinct  constitutional  grant  of 
power.  Each  was  passed  professedly  to  advantage  the  public.  The 
necessary  implication  is  not  that  one  iota  was  taken  away  from  the 
patent  law.  The  necessary  implication  Is  that  patented  articles, 
unless  or  until  they  are  released  by  the  owner  of  the  patent  from 
the  dominion  of  his  monopoly,  are  not  articles  of  trade  or  commerce 
among  the  several  states." 
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Judge  Grosscup  was  unable  to  concur  in  this  proposition. 

The  question  whether  agreemc^nts  concerning  patented  ar- 
ticles are  within  the  provisions  of  the  Sherman  Anti-Trust 
Act  must  be  determined  by  a  consideration  of  the  naturt  of 
the  rights  conferred  by  the  grant  of  a  patent. 

While  it  is  the  ordinary  privilege  of  the  owner  of  patmt 
rights  to  use  or  not  to  use  them  without  quesM(m  of  motive, 
the  grant  of  letters  patent  confers  upon  the  patentee  no  right 
not  to  use  his  invention,  or  to  make  an  agreement  in  restraint 
of  trade  in  that  article,  save  in  connection  with  an  assign- 
ment of  the  rights  conferred  by  letters  patent.  The  propo- 
sition that  an  agreement  not  to  manufacture,  or  to  restrain 
trade,  is  within  some  rights  of  nonuse  conferred  upon  a 
patentee,  seems  unsound,  if  we  consider  the  nature  of  the 
grant  of  letters  patent.  The  right  of  the  patentee  or  of  his 
assignee  to  withhold  the  invention  is  quite  apart  from  any 
grant  contained  in  the  letters  patent.  The  privilege  of  re- 
straining others  is  granted  to  the  owner  of  letters  patent. 
He  is  given  no  right  or  privilege  to  restrain  himself.  By  the 
terms  of  the  patent  he  has  the  exclusive  right  to  make,  use, 
and  vend.  The  right  to  make,  use,  and  vend  he  has  without 
the  grant  of  letters  patent.  When  we  say  that  a  patent 
grants  an  "  exclusive  right,"  we  do  not  mean  that  the  right 
to  make,  use,  and  vend  is  granted,  but  only  that  the  paten- 
tee's existing  right  is  made  exclusively  by  the  grant. 

In  the  Paper  Bag  Patent  ease,  210  u!  S.  424,  425,  28  Sup. 
Ct.  748,  758,  52  L.  Ed.  1122,  it  was  said  with  reference  to 
previous  decisions  relating  to  the  nature  of  the  patent  grant: 

"Those  cases  declare  that  he  receives  nothing  from  the  law  that 
he  did  not  have  before,  and  that  the  only  effect  of  the  patent  Ifi  to 
restrain  others  from  manufacturing  and  using  that  which  he  kas 
iuA^ented.  United  States  v.  Bell  Tehphone  Company,  167  U.  S.  224- 
241»,  17  Sup.  Ct.  809,  42  L.  Ed.  144." 

[5591  Bloomer  v.  McQuewan^  14  How.  539-549,  14  L.  Ed. 
532,  is  cited: 

"The  franchise  which  the  patent  grants  consists  altogether  In  the 
right  to  exclude  every  one  from  making,  using,  or  vending  the  thing 
patented  without  the  permission  of  the  pantentee.  This  is  all  that 
he  obtains  by  the  patent" 
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The  right  of  a  patentee  to  suppress  his  own  rests  upon 
ordinary  considerations  of  property  right.  The  public  has 
no  right  to  compel  the  use  of  patented  devices  or  of  un- 
patented devices,  when  that  is  inconsistent  with  fundamental 
rules  of  property.  When  a  patentee  agrees,  however,  to  re- 
strain his  own  trade  in  the  article  of  his  own  invention, 
not  as  an  incident  to  a  granting  of  rights,  but  for  the  pur- 
pose of  enhancing  his  price  by  the  removal  of  competitors, 
he  is  then  quite  outside  the  sphere  of  any  right  granted  him 
by  the  government  He  may  engage  in  interstate  trade  or 
not  as  he  pleases;  but,  being  engaged  in  that  trade,  he  is 
subject  to  all  restrictions  upon  interstate  traders. 

That  patented  articles  are  an  important  factor  in  interstate 
commerce  must  be  especially  apparent  to  those  who  have 
been  engaged  in  the  administration  of  patent  law.  If  they 
are  within  the  ordinary  signification  of  the  broad  terms  of 
the  Sherman  Act,  patented  articles  can  be  excluded  only  by 
showing  some  conflict  or  inconsistency  between  the  patent 
law  and  the  Sherman  Act. 

In  Bement  v.  National  Harrow  Company^  186  U.  S.  92,  22 
Sup.  Ct.  747,  46  L.  Ed.  1058,  the  court  was  of  the  opinion 
that  the  statute  does  not  refer  to  a  restraint  which  may  arise 
from  reasonable  and  legal  conditions  imposed  upon  the  as- 
signee or  licensee,  restricting  the  terms  upon  which  the  article 
may  be  used  and  the  prices  to  be  demanded.  The  restraint 
which  arises  from  joint  agreements  between  independent 
patentees  as  to  the  course  of  conduct  each  will  take  results 
solely  from  voluntary  contract,  and  in  no  sense  from  the 
exercise  of  rights  granted  by  letters  patent  The  patentee 
may  grant  to  others  rights  otherwise  denied  them,  and  may 
limit  those  rights  as  he  pleases.  He  may,  by  assignment  of 
his  exclusive  rights,  exclude  himself;  for  the  rights  of  ex- 
clusion granted  by  the  patent  are  transferable.  Has  he,  in 
spite  of  the  Sherman  Act,  a  full  right  to  agree  that  neither 
he  nor  his  assigns  will  compete  with  other  persons,  or  that 
trade  in  his  invention  will  be  wholly  or  partly  suppressed  or 
restrained  in  order  to  enhance  the  profits  of  the  trade  of 
others  in  other  competing  articles,  patented  or  unpatented  ? 

It  must  be  recognized  that  an  inventor  stands  in  a  special 
relation  to  the  product  of  his  own  faculties.    When  he  has 
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secured  his  patent,  he  may  derive  profit  from  an  agreement 
not  to  use  it  In  the  Paper  Bag  case^  210  U.  S.  429,  28  Sup. 
Ct  748,  52  L.  Ed.  1122,  there  was  involved  the  question 
whether  a  patentee  who  held  his  patent  in  nonuse  had  a 
standing  in  equity  to  restrain  infringement*  Upon  facts 
presented  in  argument  the  court  observed : 

"It  Is  disputable  that  the  non-use  was  unreasonable  or  that  the 
rights  of  the  public  were  involved." 

There  are  sound  reasons  for  holding  that  the  mere  fact  of 
non-use  is  insufficient  for  denying  relief  by  injunction  against 
infringement.  While  the  Sherman  Act  cannot  be  so  applied 
as  to  deprive  the  patentee  [660]  of  the  profits  arising  from 
the  use  of  his  invention  by  himself  or  others,  or  to  deprive 
him  of  the  right  to  make  the  usual  restrictions  necessary  to 
preserve  the  value  of  the  monopoly  conferred  by  letters 
patent,  yet  a  logical  application  of  the  proposition  that  all 
that  letters  patent  convey  is  a  right  to  exclude  others,  and 
to  assign  such  a  right  of  exclusion,  leads  to  the  conclusion 
that  an  agreement  whereby  the  owner  of  the  patent  agrees 
to  restrain  his  own  trade  may  be  as  much  within  the  prohi- 
bition of  the  Sherman  Act  as  any  other  agreement  of  the 
same  character. 

It  is  a  fact,  familiar  in  commercial  history,  that  patent 
rights  have  a  commercial  value  for  purposes  of  extinction; 
that  many  patents  are  purchased  in  order  to  prevent  the  com- 
petition of  new  inventions  and  of  new  machines  with  old 
machines  already  installed.  The  equitable  status  of  an  owner 
of  a  patent  who  has  purchased  and  held  it  in  non-use  for  this 
purpose  is  still  an  open  question,  and  was  not  determined  by 
the  Paper  Bag  Patent  case.  An  attempt  to  make  profit  out 
of  letters  patent  by  suppressing  the  invention  covered  thereby 
is  outside  the  patent  grant,  and  is  so  far  removed  from  the 
spirit  and  intent  of  the  patent  law  that  the  mere  fact  that 
an  inventor  may  make  a  profit  by  suppressing  his  invention 
is  not  a  sufficient  reason  for  holding  the  Sherman  Act  inap- 
plicable to  agreements  affecting  patented  articles.  If  there 
is  secured  to  the  patentee  all  profits  legitimately  arising  from 
the  manufacture,  use,  and  sale  of  his  invention,  this  is  all  that 
is  within  the  terms  of  the  grant    To  prohibit  contracts  for 
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the  suppi-ession  or  restraint  of  his  own  trade  by  the  applica- 
tion of  the  Sherman  Anti-Trust  Act  is  not  inconsistent  with 
his  right  to  manufacture,  use,  and  vend.  That  the  Sherman 
Act  interferes  with  some  supposed  right,  granted  by  the 
patent,  to  suppress  an  invention,  is  an  unsound  proposition, 
for  the  reason  that  letters  patent  grant  no  such  rights,  either 
in  terms  or  by  reasonable  implication.  'When  no  question  of 
the  value  of  the  right  of  excluding  others  is  involved,  I  am 
unable  to  find  in  the  patent  law  any  reason  for  upholding  an 
agreement  for  the  suppression  or  restraint  of  trade  in  a  pat- 
ented article  against  the  provisions  of  the  Sherman  Act. 

Granting  that  non-use  of  an  invention  is  fully  within  the 
right  of  the  owner  of  a  patent,  it  does  not  follow  that  he  may 
by  agreement  bind  himself  to  non-use,  save  in  connection  with 
an  assignment  of  his  letters  patent.  Ownership  of  a  patent 
involves  no  obligation  to  use,  nor  does  ownership  of  other 
property.  Non-use  ordinarly  violates  no  law ;  but  contracting 
with  another,  putting  it  in  the  power  of  another  to  compel 
one  not  to  use,  is  a  contract  in  restraint  of  trade,  designed  for 
the  purpose  of  suppressing  competition. 

Section  4884  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  3881)  defines  the  nature  of  a*  right  conferred  upon  the 
patentee.  It  is  an  assignable  and  heritable  exclusive  right  to 
make,  use,  and  vend.  The  profit  which  arises  from  sup- 
pressing an  invention,  from  non-use,  flows  from  commercial 
tactics,  and  not  from  the  use  of  the  invention.  The  public 
interest  which  forbids  contracts  in  restraint  of  trade  arises 
from  no  right  in  the  public  to  create  trade  by  compulsion, 
but  only  from  the  expectation  of  the  ordinary  course  of  con- 
duct, and  the  harmful  results  of  interference  with  it  by 
monopolistic  schemes. 

[561]  The  inventor  who  has  not  patented  his  invention 
cannot  make  an  agreement  in  restraint  of  interstate  trade 
without  violating  the  Sherman  Act,  even  though  he  is  in  fact 
an  inventor.  The  rules  of  public  policy,  expressed  in  the 
Sherman  Act,  apply  to  him,  and  I  do  not  think  are  affected 
by  his  taking  out  a  patent,  save  in  the  single  particular  of 
an  assignment  or  license. 
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The  object  of  the  constitutional  provision  upon  the  subject 
of  patents,  etc.,  was: 

**  To  promote  the  progress  of  science  and  useful  arte  hy  securing  for 
limited  terms,  to  authors  and  Inventors  the  excluslTe  rig^  to  their 

respective  writings  and  discoveries." 

The  suppression  of  intellectual  products  for  the  preeenra- 
tion  of  the  old  market  does  not  promote  the  progress  of 
science  and  the  arts.  A  patentee  who  agrees  to  suppress  kis 
invention  is  not  promoting  it.  He  is  not  deriving  his  profit 
from  its  promotion,  but  from  manipulation  of  the  market.  It 
is  no  part  of  the  constitutional  scheme,  or  of  the  scheme  of 
the  patent  laws,  to  secure  to  inventors  a  profit  from  the  sup- 
pression of  their  creations.  The  true  rule  seems  to  me  to  be 
well  expressed  by  Judge  Seaman  in  Indiana  Manufacturing 
Company  v.  /.  /.  Case  Threshing  Machine  Company  (C.  C.) 
148  Fed.  21-25: 

"  T  am  of  the  opinion  that  such  combination  must  be  limited  to  tbo 
express  policy  and  object  of  the  patent  grant — monopoly  in  beDeSdal 
use  of  a  specific  invention — and  when  extended  beyond  that  purpose 
by  concert  of  action  may  thus  be  brought  within  the  Inhibition  of 
the  general  law." 

To  limit  the  application  of  the  Sherman  Act  merely  be- 
cause profits  may  be  made  by  a  patentee  in  the  course  of 
business  strategy  seems  to  me  to  be  unsound,  for  the  reason 
that  it  misinterprets  the  language  of  the  patent  law,  and  per- 
verts its  spirit,  and  excludes  from  the  Sherman  Anti-Trust 
Act  a  very  considerable  class  of  agreements  which  are  quite 
as  objectionable  as  agreements  covering  non-patented  articles. 

Is  it  possible  that  the  manufacturers  of  automobiles,  of 
typewriters,  of  shoe  machinery,  or  spinning  machinery,  are 
without  the  scope  of  the  Sherman  Act  for  the  reason  that 
their  machines  generally  "  embody  one  or  more  patented  im- 
provements "  ? 

Regard  must  be  had  to  the  actual  conditions  of  interstate 
trade  and  to  the  general  course  of  combination.  The  reasons 
for  enacting  the  Sherman  law  seem  quite  as  applicable  to 
articles  of  this  character  as  to  articles  having  no  oonnection 
with  patents. 
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The  Sherman  Act  is  not  inconsistent  with  any  rights 
acquired  by  the  patentee  when  it  prevents  agreements  in  re- 
straint of  trade  which  are  not  designed  to  make  valuable 
the  right  to  use.  There  is  no  inconsistency  between  the  grant 
of  an  exclusive  and  assignable  right  to  make,  use,  and  vend, 
and  the  prohibition  of  an  agreement  restraining  or  suppress- 
ing the  sale  of  the  article  in  interstate  commerce,  because 
any  profit  from  such  an  agreement  does  not  arise  from  the 
value  of  making,  using,  and  vending.  There  is  no  inconsist- 
ency between  the  proposition  that  an  inventor  may  withhold 
his  invention  from  use  as  he  sees  fit,  and  the  proposition  that 
be  may  not  make  an  agreement  whereby,  for  the  advantage 
of  a  competitor,  trade  in  his  patented  article  is  restrained  or 
suppressed. 

[662]  Though  an  invention  may  be  suppressed  by  the 
patentee  or  his  assignee,  yet  the  fact  that  there  are  now  two 
ways  of  supressing  a  patent  is  no  reason  for  disregarding  a 
statute  designed  to  prevent  a  third  way. 

In  the  consideration  of  this  case  I  have  dwelt  principally 
upon  the  broad  contention  that  the  Sherman  Anti-Trust  Act 
has  no  application  to  patented  articles.  It  seems  quite  clear 
that  an  agreement  in  restraint  of  trade,  though  it  relates  to 
patented  articles,  may  tend  to  create  a  monopoly  which  is 
different  from  that  conferred  by  grants  of  letters  patent 

Combinations  between  owners  of  independent  patents, 
whereby,  as  part  of  a  plan  to  monopolize  the  commercial 
field,  competition  is  eliminated,  are  within  the  Sherman  Act, 
for  the  reason  that  the  restraint  of  trade  or  monopoly  arises 
from  combination,  and  not  from  the  exercise  of  rights 
granted  by  letters  patent  As  by  the  terms  of  the  contracts 
under  consideration  the  owners  of  distinct  patents  each 
agreed  to  restrain  its  own  interstate  trade,  I  am  of  the 
opinion  that  the  contracts  are  in  these  particulars  obnoxious 
to  the  Sherman  ALuti-Trust  Act. 

I  am  further  of  the  opinion  that  upon  the  present  bill, 
which  is  a  bill  for  the  enforcement  of  the  provisions  of  an 
iinlawful  contract,  no  relief  of  other  nature  can  be  granted. 

The  demurrer  is  sustained. 
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[820]  AMES  V.  AMERICAN  TELEPHONE  &  TELE- 

GRAPH  CO. 

(Clrcolt  Ck)Qrt,  D.     Massachusetts.     January  14,  1909.) 
[108  Fed.  Rep.,  820.] 

GOBPORATIONS     (I     202)— ACTION     BT     STOCK  HOLDKB—INJTJBT    TO    C0»- 

PORATioN. — The  declaration  alleged  that  the  T.  Telegraph  Co^ 
in  which  plaintiff  was  a  stockholder,  was  organized  to  operate  an 
independent  system  throughout  the  United  States,  after  which  the 
defendant  company  secured  control  of  the  T.  Ck).  by  the  purchase 
of  its  stock,  to  prevent  competition  in  interstate  telephone  trafBc, 
which  it  had  planned  to  carry  on.  Defendant  since  so  managed 
the  T.  Co.  as  not  to  develop  its  business,  but  to  prevoit  it  from 
doing  business,  and  suppressed  competition,  until  the  T.  CJo.  wat 
forced  into  the  hands  of  a  receiver.  By  such  control  defendant 
had  monopolized  interstate  telephone  commerce,  and  thereby  ren- 
dered worthless  plaintiff's  stock  in  the  T.  Co.,  which  prior  thereto 
had  been  worth  $15  a  share.  On  demurrer,  held,  an  injury  to  the 
corporation,  and  [821]  not  to  the  stockholders  of  the  T.  Co^  and 
that  plaintiff  could  not  therefore  sue  in  his  own  name  to  recoTer 
treble  damages  under  the  Sherman  Anti-Trust  Act  (Act  July  2.  1800. 
c.  647,  §  7,  26  Stat.  210  [U.  S.  Comp.  St  1901,  p.  3202]),  giving  a 
right  to  recover  threefold  damages  to  any  person  who  shall  be  In- 
jured in  his  business  or  property  by  any  other  person  or  corpora- 
tion by  reason  of  anything  forbidden  or  declared  to  be  unlawful 
by  such  act* 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  i  202.] 
Pleading    (§    216) — Demurrer — Proof. — The   possibility    that    proof 
may  be  introduced  at  the  trial  of  an  injury  other  than  that  alleged 
in  the  declaration  will  not  require  the  overruling  of  a  demurrer 
thereto. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec.  Dig.  I  216.] 
Corporations  (§  211) — Injury  to  Corporation — Damages — Dbclaba- 
TioN. — Where,  in  an  action  by  a  stockholder  of  a  corporation  against 
defendant,  the  only  injury  alleged  was  to  the  corporation,  a  gen 
eral  averment  that  plaintiff  had  been  greatly  injured  in  his  busi- 
ness and  property  was  insufficient  as  an  allegation  of  injury  U 
plaintiff  distinct  from  that  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  I  211. J 

COEPOBATIONS    (§    560) — RECEIVERS — INJURY    TO    CORPORATION. — WliefC 

a  corporation  is  in  the  hands  of  a  receiver,  an  action  for  injuries, 
to  the  corporation  should  be  prosecuted  by  him  for  the  benefit  of 
the  corporation's  creditors 

•  Syllabus  copyrighted,  1900,  by  West  Publishing  Company. 
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[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  §  560.] 

Whipple^  Sears  and  Ogden  and  William  F.  Poole,  for 
plaintiff. 

Storey y  Thomdike,  Pakaer  and  Thayer,  for  defendant 

Brown,  District  Judge. 

The  declaration  is  framed  in  reliance  upon  the  Sherman 
Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  §  1,  26  Stat.  209 
[U.  S.  Comp.  St.  1901,  p.  3200]),  and  claims  threefold  dam- 
ages under  that  act. 

The  declaration  avers  in  effect  that  the  plaintiff  is  the 
owner  of  shares  of  the  capital  stock  of  the  Telephone,  Tele- 
graph &  Cable  Company  of  America,  organized  to  operate 
an  independent  telephone  system  throughout  the  United 
States;  that  the  defendant,  the  American  Telephone  &  Tele- 
graph Company,  secured  control  of  the  Telephone,  Telegraph 
&  Cable  Company  by  the  purchase  of  shares  of  its  stock.  The 
principal  allegation  requiring  consideration  is  the  following: 

"  The  plaintiff  overs  that  the  defendant  purchased  said  shares  and 
secnred  said  control  for  the  purpose  of  preventing  the  free  operation 
of  competition  In  the  Intersta^te  telephone  traffic  and  commerce  which 
said  company  had  planned  to  carry  on,  and  in  the  attempt  to  mo 
nopolize  such  commerce;  that  said  cable  company  has  since  been  man- 
aged by  the  nominees  of  the  defendant  and  its  agent,  the  said  Morse, 
not  for  the  purpose  of  developing  the  business  for  which  said  com- 
pany was  organized,  but  for  the  purpose  of  preventing  said  company 
from  doing  business,  and  thus  suppressing  and  smothering  the  com 
petition  which  it  would  otherwise  cause  to  the  business  of  the  defend 
ant,  until  now  the  company  is  in  the  hands  of  a  receiver;  and  that  by 
the  exercise  of  its  control  of  said  cable  company  the  defendant  has, 
in  fact,  since  monopolized  such  Interstate  telephone  commerce." 

It  is  alleged  that  the  plaintiff's  injury  was  rendering  worth- 
less his  shares  of  stock  of  the  cable  company.  The  principal 
question  upon  [822 1  demurrer  is  whether  the  declaration  sets 
forth  any  injury  to  the  plaintiff  resulting  in  a  special  damage 
peculiar  to  himself  and  distinguishable  in  kind  from  that 
which  he  shares  with  all  other  shareholders  as  a  result  of  an 
injury  to  the  corporation  in  its  business  or  property. 
10870*— S.  Doc.  Ill,  62-1,  vol  3 38 
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Assuming  merely  for  purposes  of  decision  upon  demurrer 
that  the  declaration  alleges  a  violation  of  the  Sherman  Act, 
and  that  it  properly  alleges  consequent  damage,  I  am  of  the 
opinion  that  the  injury  set  forth  is  to  the  corporation,  for 
which  the  corporation  alone  can  maintain  an  action  at  law 
under  the  Sherman  Act.  Section  7  of  that  act  gives  a  right 
to  recover  threefold  damages  to — 

*'  any  person  who  shall  be  injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act"  etc. 

The  business  which  it  is  alleged  was  injured  was  that  of 
the  Telephone,  Telegraph  &  Cable  Company  of  America,  and 
not  of  the  plaintiff.  Can  it  be  said  that  the  injury  which 
the  plaintiff  has  suffered  by  the  depreciation  of  the  value  of 
his  shares  constitutes  such  an  injury  in  his  property  that  it 
is  distinguishable  from  the  injury  to  the  corporation?  The 
right  of  a  stockholder  to  maintain  an  action  at  law  for  injury 
suffered  by  the  corporation  was  carefully  considered  by 
Chief  Justice  Shaw,  in  Smith  v.  Hurd  et  al.,  12  Mete,  (MaS3.) 
371,  46  Am.  Dec.  690.  In  this  opinion  it  is  recognize<}  that 
to  the  extent  of  his  separate  and  peculiar  interest  a  stock- 
holder may  maintain  his  separate  and  special  action.  It  is 
said,  however:  * 

*'  But  an  Injury  done  to  the  stock  and  capital,  by  negligence  or  mis- 
feasance, is  not  an  Injury  to  such  separate  interest,  but  to  the  whole 
body  of  stockholders  in  common.  It  is  like  the  case  of  a  common 
nuisance,  where  one  who  suffered  a  special  damage,  peculiar  to  hlm- 
selt  and  distinguishable  in  kind  from  that  which  he  shares  in  the 
common  injury,  may  maintain  a  special  action." 

A  later  case.  Converge  v.  United  Shoe  Machinery  Com- 
pant/j  185  Mass.  422,  70  N.  E.  444,  reaffirms  the  doctrine  of 
Smith  V.  Hurd,  and  is  in  point  upon  the  question  whether 
this  declaration  sets  forth  any  special  injury  to  the  plaintiff 
which  is  distinguishable  from  the  alleged  injury  to  the  cor- 
poration. The  language  of  the  court  is  as  applicable,  I 
think,  to  the  declaration  in  the  present  case  as  to  the  similar 
declaration  then  before  the  court : 

"All  the  wrongs  done  or  intended,  set  out  in  the  der'n ration,  are 
wrongs  against  the  corporation  in  which  the  plaintiff  is  a  stockholder, 
and  except  through  the  corporation  they  have  no  relation  to  the 
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plaintiff.  She  was  not  affected  by  the  defendant's  conduct,  except  as 
every  other  stockholder  was  affected.  Against  her  as  an  individual 
there  was  no  conspiracy,  and  against  her  as  an  individual  no  wrong 
was  done  directly.  There  is  no  direct  legal  privity  between  her  indi- 
vidually, or  as  a  stockholder,  and  those  defendants." 

The  Sherman  Act  does  not  by  its  terms  affect  the  question 
whether  an  injury  is  in  legal  contemplation  an  injury  to  the 
corporation  or  an  injury  to  the  stockholder.  This  question 
must  be  determined  upon  ordinary  principles  of  law.  There 
can  be  little  doubt  that  the  ordinary  principle  of  representa- 
tion of  the  stockholders  by  the  corporation  is  as  applicable 
to  a  violation  of  the  Sherman  Act  as  to  any  other  violation 
of  law.  There  is  no  indication  of  an  intention  of  Congress 
to  sub[823]ject  a  defendant  to  independent  suits  by  a  mul- 
titude of  stockholders  for  an  act  for  which  the  statute 
affords  redress  to  the  corporation  itself. 

The  corporation  has  a  right  of  action,  and  to  so  interpret 
the  act  as  to  confer  a  right  of  action  upon  the  stockholder 
also,  upon  the  present  declaration,  would  be  in  effect  to  sub- 
ject the  defendant  not  merely  to  treble  damages,  but  to  sex- 
tuple damages,  for  the  same  unlawful  act.  The  plaintiff's 
brief  does  not  make  satisfactory  answer  to  this  point.  It  is 
suggested  by  the  plaintiff: 

"  If  the  corporation  should  also  at  some  later  time  sue  and  recover 
the  fact  of  the  plaintiff's  earlier  recovery  should  be  considered  in  esfl- 
mating  the  damages  to  be  paid  to  the  corporation.*' 

The  declaration  alleges  that  the  cable  companv  19  now  in 
the  hands  of  a  receiver.  It  follows  that  upon  recovery  of 
damages  for  an  injury  to  the  corporation  the  fund  belongs 
to  the  receiver  for  application  to  the  obligations  of  the  cor- 
poration. These  obligations  take  precedence  over  the  inter- 
est of  the  shareholder.  The  prior  recovery  by  a  shareholder, 
if  permitted  to  diminish  recovery  by  the  receiver,  would  re- 
sult in  depriving  creditors  of  the  corporation,  if  there  are 
any,  of  the  ass^ets  properly  belonging  to  them.  Moreover,  the 
assets  of  the  corporation  are  subject  to  disposal  by  proper 
corporate  action,  and  the  individual  stockholder  has  no  rights 
inconsistent  with  this  right  of  the  corporation. 
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The  allegration  of  damage  to  the  plaintiff  is  that: 

"  He  has  been  greatly  injured  in  his  business  and  property,  in  that 
his  said  shares  of  stock  which  were  worth,  as  the  plaintiff  avers,  $15 
per  share,  at  the  time  of  purcliase  of  stock  by  the  defendant,  have 
now  been  rendered  worthless." 

Plaintiff  argues  that,  as  the  declaration  contains  no  aver- 
ment that  the  company  lost  its  assets,  it  is  perfectly  conceiv- 
able that  the  stock  of  the  company  might  become  practically 
worthless,  though  its  assets  were  not  directly  affected,  if  its 
officers  insisted  upon  a  policy  of  doing  no  business  and  pay- 
ing no  dividends. 

It  is  further  suggested  that: 

**  If  absolute  injustice  is  not  to  be  done  by  denying  this  plaintiff 
the  right  to  maintain  his  suit,  the  court  is  required  to  rule  that  in  no 
conceivable  way  and  under  no  conceivable  form  of  proof  could  he 
show  that  the  value  of  his  stock  was  affected  in  the  slightest  degree 
differently  from  the  way  that  damage  was  done  to  the  corporation. 
If  there  is  any  difference  at  all  in  the  nature  of  the  damage,  thai  the 
demurrer  should  be  overruled,  and  the  case  should  be  tried  on  issues 
of  fact  under  the  proper  guidance  of  the  court" 

The  possibility  that  at  the  trial  proof  may  be  introduced 
of  an  injury  other  than  that  alleged  in  the  declaration  is  not 
a  good  reason  for  overruling  the  demurrer.  The  only  injury 
set  forth  is  an  injury  to  the  corporation.  No  facts  are  stated 
which  show  an  injury  to  the  plaintiff  distinct  from  that  to 
the  corporation,  and  the  possibility  of  proof  thereof  at  a 
trial,  therefore,  cannot  be  considered  upon  demurrer.  Such  a 
general  averment  as  that  "  the  plaintiff  has  been  greatly 
injured  in  his  business  and  property  "  cannot  support  the 
introduction  of  testimony  showing  a  different  cause  of  action 
from  that  of  which  [824]  the  defendant  is  given  notice  by 
the  declaration.  The  plaintiff  must  set  out  the  facts  from 
which  it  appears  that  he  has  suffered  a  peculiar  and  individ- 
ual injury. 

Granting  that  the  value  of  corporate  stock  is  dependent, 
not  only  upon  assets  in  possession,  but  upon  the  expectation 
of  profits  to  be  realized  through  conduct  of  the  corporate 
business,  the  shareholder  has  no  special  interest,  distinct 
from  that  of  the  corporation,  in  such  profits.  If  damages 
are  recoverable  for  the  destruction  of  provable  future  profits, 
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the  corporation  or  its  receiver,  and  not  the  stockholder,  would 
be  entitled  to  such  damages.    Porter  v.  Sabin,  149  U.  S.  473, 
13  Sup.  Ct.  1008,  37  L.  Ed.  815. 

It  is  not  necessary,  however,  to  speculate  as  to  the  possibil- 
ities and  as  to  the  conceivable  right  of  stockholders  to  main- 
tain individual  actions.  It  is  enough  to  say  that  the  wrongs 
here  alleged  are  to  the  corporation,  that  to  admit  any  other 
line  of  proof  would  be  to  go  outside  of  the  declaration,  and 
that  the  proper  guidance  of  the  court  should  be  exercised, 
not  in  distinguishing  relevant  and  irrelevant  issues  at  the 
trial,  but  by  rulings  on  demurrer  which  will  determine  the 
orderly  course  of  the  trial. 

The  facts  in  the  case  of  Metcalf  v.  Americctfi  School  Fur- 
niture Company  (C.  C.)  108  Fed.  909,  are  substantially  dif- 
ferent. There  is  no  careful  consideration  in  that  case  of  the 
question  of  representation  of  the  stockholder  by  the  corpora- 
tion in  suits  under  the  Sherman  Anti-Trust  Act.  The  deci- 
sion is  confined  to  the  ground  of  multifariousness.  The 
aflSrmation  of  this  decision  by  the  Circuit  Court  of  Appeals 
in  113  Fed.  1020,  51  C.  C.  A.  599,  amounts  to  nothing  more 
than  an  aflSrmation  of  the  decision  that  the  claim  for  triple 
damages  under  the  Sherman  Act  could  not  be  joined  with 
a  stockholders'  bill.    The  court  observes  that: 

"Section  7  of  the  federal  act  of  1S90  is  declaratory  of  a  common-law 
right  which  existed  in  favor  of  parties  injured  by  wrongs  enumerated 
in  other  sections  of  that  act,  and  confers  Jurisdiction  to  seek  a  rem- 
edy, and  with  treble  damages,  in  a  federal  tribunal.  The  character 
of  the  right  of  action  is  in  no  way  changed,  and  still  remains  one  in 
tort" 

This  is  inconsistent  with  the  contention  that  the  Sherman 
Act  has  the  effect  of  changing  the  ordinary  rule  that  the  cor- 
poration represents  the  stockholder  in  wrongs  done  to  the 
corporation.  The  plaintiff  does  not  contend  that  the  right 
of  action  for  treble  damages  is  given  to  the  stockholder  and 
denied  to  the  corporation.  A  construction  of  the  act  which 
makes  the  defendant  liable  to  sextuple  damages  is  certainly 
to  be  avoided.  The  asserted  right  of  the  stockholder  is  in 
consistent  with  the  right  of  the  corporation  to  maintain  suit 
upon  the  facts  alleged  in  the  declaration* 
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In  Pennsylvania  Sugar  Refining  Company  v.  American 
Sugar  Refining  Company  (C.  C.)  160  Fed.  144,  a  similar  ac- 
tion was  brought,  not  by  a  stockholder,  but  by  the  corpora- 
tion. The  complaint  was  dismissed  by  the  Circuit  Court  on 
the  authority  of  United  States  v.  E.  C.  Knight  Company^ 
15G  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325.  A  recent  press 
report  states,  however,  that  this  decision  was  reversed  by 
the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  and  the  right  [825  J  of  the  corporation  to  maintain 
suit  was  apparently  affirmed.    166  Fed.  254. 

The  plaintiff  contends  that,  if  it  be  true  that  the  corpora- 
tion and  not  the  stockholder  is  the  proper  party  to  bring  suit, 
it  then  follows  that  the  stockholder  has  no  remedy  at  all,  for 
the  reason  that  several  cases  have  decided  that  a  private  in- 
dividual cannot  sue  in  equity  under  the  Sherman  Act,  and 
that  the  only  remedy  is  at  law.  The  cases  of  Pidcock  v. 
Harrington  (C.  C.)  64  Fed.  821,  Gulf,  C.  cfe  S.  F.  Ry.  Co. 
V.  Miami  S.  S.  Co.,  86  Fed.  407,  30  C.  C.  A.  142,  and  South- 
ern Indiana  Eirt,  Co.  v.  U.  S.  Exp.  Co.  (C.  C.)  88  Fed. 
659,  do  not  touch  the  question  of  the  rights  in  equity  of  a 
stockholder  upon  a  refusal  of  a  corporation  to  maintain  an 
action  at  law  for  damages  under  the  Sherman  Act.  A  bill 
in  equity  based  upon  this  ground  would  be  substantially  dif- 
ferent from  the  suits  in  equity  above  referred  to.  The  pos- 
sibility that  the  stockholder  might  be  deprived  of  some. right 
through  the  failure  or  refusal  of  the  corporation  to  take  the 
proper  steps  to  enforce  its  rights  is  not  a  sufficient  reason  for 
disregarding  the  doctrine  of  Smith  v.  Hurd,  and  Converse  v. 
United  States  Shoe  Machincin/  Company,  See  Porter  v. 
Sabin,  149  U.  S.  473, 13  Sup.  Ct.  1008,  37  L.  Ed.  815. 

The  cable  company  being  in  the  hands  of  a  receiver,  there 
should  be  little  practical  difficulty  in  working  out  the  stock- 
holder's right  through  directions  to  the  receiver  as  to  suits 
upon  causes  of  action  belonging  to  the  corporation. 

The  defendant  contends,  further,  that  the  declaration 
shows  no  breach  of  the  Sherman  Act  resulting  in  damage  to 
any  one.  A  decision  of  this  question  involves  a  careful  con- 
sideration of  a  number  of  decisions,  some  of  which  were  not 
discussed  at  the  argument. 
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I  am  of  the  opinion  that  a  consideration  of  this  point  is 
unnecessary,  in  view  of  what  seems  to  me  the  vital  objection 
to  the  maintenance  of  a  suit  by  a  stockholder  upon  the  pres- 
ent declaration. 

Demurrer  sustained. 


[825]  BREED  v.  AMERICAN  TELEPHONE  &  TELE- 
GRAPH CO. 

(Circuit  Court,  D.  Massachusetts.    January  14,  1900.) 
[166  Fed.  Rep.,  825.] 
On  Demurrer  to  Declaration. 

Whipple,  Sears  and  Ogden  and  WiJliam  F,  Poole,  for  plaintiff. 
Storey,  Thomdike,  Palmer  and  Thayer,  for  defendant 
Brown.  District  Judge. 

It  is  admitted  by  the  plaintiff  that  the  questions  arising  upon  the 
demurrer  are  substantially  the  same  as  those  in  the  case  of  Oakes 
Ames  V.  American  Telephone  &  Telegraph  Company,  166  Fed.  820, 
in  which  an  opinion  has  been  passed  down  this  day.  The  defendant's 
brief  points  out  that  the  present  case  differs  from  the  Ames  case  in 
that  Breed  was  note  shareholder  in  the  Telephone,  Telegraph  &  C-able 
CJompany  of  America,  but  a  shareholder  in  the  Boston  &  New  York 
Telephone  Company,  in  which  the  Cable  Company  owned  a  majority 
of  the  shares. 

The  reasons  given  in  the  opinion  In  Ames  v.  this  defendant  apply 
with  at  least  equal  force  to  this  declaration. 

Demurrer  sustained. 


[704]  BIGELOW  V.  CALUMET  &  HECLA  MINING  CO. 
ET  AL.  (two  cases)  .*» 

(Circuit  Court,  W.  D.  Michigan.  N.  D.     October  3,  1908.) 

[167  Fed.  Rep..  704.] 

COBPOBATIONS  (§  377) — POWEBS — PURCHASING  StoCK  IN  OtHER  COR- 
PORATIONS— Michigan  Mining  Statute. — A  mining  corporation  of 
Michigan  may  exercise  the  power  to  purchase  stock  of  other  similar 
corporations  conferred  by  Pub.  Acts  Mich.  1905,  p.  153,  No.  105, 

oFor  prior  opinion  of  Circuit  Court  (155  Fed.  Rep.,  869).  See 
ante,  p.  293.  For  opinion  Circuit  Court  of  Appeals,  Sixth  Circuit  (167 
Fed.  Rep.,  721)  t«ee  post,  p.  618. 
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although  its  articles  of  incorporation  do  not  in  terms  Indnde  such 
power,  the  state  laws  under  which  It  was  organized  and  by  which 
It  is  governed  being  expressly  subject  to  amendment  or  alteration 
under  CJonst.  Mich.  art.  15,  §  1 ;  and  the  acceptance  of  the  statutory 
amendment  is  sufficiently  expressed  by  the  exercise  of  the  power 
given  by  the  amendment.** 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  5  1531; 
Dec.  Dig.  §  377. 

Acquisition  by  corporation  of  stock  of  other  corporation,  see 
note  to  Anglo- American  Land,  Mortgage  &  Agency  Co.  v.  Lombard, 
68  C.  C.  A.  120.] 

Corporations  (§  377) — Powers— Holding  Stock  in  Otheb  Corpo- 
rations.—Pub.  Acts  Mich.  1905,  p.  153,  No.  105,  which  authorizes 
corporations  organized  under  the  mining  laws  of  the  state  to  pur- 
chase the  stock  of  any  other  corporation  organized  thereunder, 
does  not  limit  the  purpose  of  such  purchases,  and  the  purchasing 
company  may  exercise  all  the  lawful  rights  of  a  stockholder,  in- 
cluding voting  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  5  1531; 
Dec.  Dig.  §  377.] 

Monopolies  (§  12) — Combinations  in  Restraint  of  Trade — Inten- 
tion OF  Parties. — In  determining  whether  a  transaction  constituted 
an  illegal  contract,  combination,  or  conspiracy  in  restraint  of  in 
terstate  trade  or  commerce,  or  to  monopolize  the  same  in  violatioD 
of  the  Sherman  Anti-Trust  Act  of  July  2,  1890,  c.  647,  26  Stat.  209 
U.  S.  Comp.  St.  1901,  p.  3200).  the  Intention  of  the  parties  may  or 
may  not  be  material,  depending  on  whether  or  not  the  necessary 
effect  of  the  agreement  or  acts  done  is  to  directly  restrain  such 
trade  or  to  create  such  monopoly.  If  not,  the  intention  Is  important 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  §  10;  Dec 
Dig.  §  12.] 

Monopolies  (§  12) — Combinations  in  Restraint  of  Trade — Federal 
Statute.— A  combination  is  not  illegal  as  in  violation  of  the  Sher- 
man Anti-Trust  Act  of  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S. 
Comp.  St.  1901,  p.  3200),  merely  because  it  may  indirectly,  inci- 
dentally, or  remotely  restrain  interstate  trade  or  tend  toward 
monopoly,  if  its  main  purpose  and  chief  effect  are  to  [706]  promote 
the  business  and  Increase  the  trtde  of  the  parties  in  a  legitimate 
way. 

[Ed.  Note. — For  other  cases,  see  Monopolies.  Cent.  Dig.  §  10;  Dee. 
Dig.  §  12.1 

Monopolies  (§  20) — Combinations  in  Restraint  of  Trade — Com- 
binations BY  Mining  Corporations. — The  securing  by  one  copper 
mining  corporation,  through  stock  purchases  authorized  by  the  lawB 
of  the  state  and  proxies  obtained  from  other  stockholders,  of  con- 

« Syllabus  copyrighted,  1909,  by  West  Publishing  Company. 
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trol  over  a  competing  corporation  owning  and  operating  adjarent 
mines,  does  not  necessarily  restrain  interstate  trade  or  create  a 
monopoly  in  violation  of  the  Sherman  Anti-Trust  Act  of  July  2, 
1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200),  although 
it  is  the  intention  to  place  the  two  corporations  to  a  large  extent 
under  a  common  directorate  and  general  control; 'and  such  puiv 
chase  will  not  be  held  illegal  under  the  statute  because  of  such 
facts,  where  its  primary  purpose  is  to  secure  through  friendly  co- 
operation and  the  Joint  use  of  facilities  a  more  economical  operation 
of  the  mines,  especially  where  the  controlled  corporation  is  one 
of  a  group  previously  under  a  common  control  and  management,  and 
whose  products  were  sold  through  a  common  agency;  nor  does  rhe 
fact  that  such  purchase  will  result  in  the  transfer  of  such  agency 
as  to  its  product  to  that  of  the  purchasing  company  tend  to  unlaw- 
fully restrain  competition. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  20.] 

Monopolies  (§  20) — Combinations  in  Restraint  of  Tbadk — CJombi- 
NATioNs  BY  MINING  CORPORATIONS. — Lake  Superior  copper  of  the 
grade  known  in  the  market  as  "  Best  Lake  "  copper  is  not  s>)  distinct 
from  Western  copper  as  a  commercial  product  as  to  render  a  com- 
bination between  two  or  more  of  the  few  companies  producing  I  he 
same  unlawful  as  a  monopoly  or  attempted  monoi)(>ly  of  such  Best 
Lake  copper,  in  view  of  the  recently  employed  process  of  electrolytic 
refining  which  has  practically,  and  to  a  large  extent  commercially, 
eliminated  the  difference  between  the  Lake  and  Western  products. 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  20.] 

Monopolies  (§  20) — Combinations  in  Restraint  of  Trade — Michi- 
gan Statutes. — The  purchase  by  one  mining  coriwratlon  of  a  con- 
trolling interest  In  the  stock  of  another  competing  corporation  held, 
under  the  evidence,  not  unlawful  as  in  violation  of  Pub.  Acts  Mich. 
1899,  p.  409.  No.  255.  which  prohibits  combinations  for  the  purpose 
of  preventing  competition  in  *'  manufacturing,  making,  transporta- 
tion, sale  or  purchase  of  merchandise,  produce  or  any  commodity," 
or  of  Pub.  Acts  Mich.  1905,  p.  507,  No.  329,  which  declares  illegal  all 
combinations  entered  into  "  for  the  purpose  and  with  the  intent  of 
establishing  and  maintaining,  or  of  attempting  to  establish  and 
maintain  a  monopoly." 

[Ed.  Note. — For  other  cases,  see  Monopolies.  Dec.  Dig.  §  20.] 

Mines  and  Minerals  (§  105) — Corporations — Powers — Restbicticns 
AS  to  Real  Property — Michigan  Mining  Corporations.— The  land 
holdings  of  a  Michigan  copper-mining  corporation,  shown  to  re- 
quire 30,000,000  feet  of  timber  per  year  In  Its  mines,  he)a  not  .so 
excessive  as  to  be  illegal  under  Pub.  Acts  Mich.  1907,  p.  214,  No.  162, 
relating  to  mines,  which  provides  that  "  every  corporation  organized 
or  existing  under  this  act  shall  have  the  power  to  purchase,  hold 
and  convey  all  such  real  estate  as  the  purposes  of  the  corporation 
shall  require.** 
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[Ed.  Note. — For  other  cases,  see  Mines  and  Mtnernls.  Cent  Dig. 
§  229;  Dec.  Dig.  §  105.] 
Mines  and  Minebals  (§  105) — Cobpobations — Powebs — Restbictions 
AS  to  Real  Pbopebtt. — In  determining  wliether  the  land  holdings 
of  a  mining  corporation  exceed  the  statutory  limit,  which  is  fixed 
at  the  amount  the  purposes  of  [700]  the  corporation  shall  require, 
lands  owned  by  other  mining  corporations  which  it  controls  throiigh 
stock  ownership  are  not  to  be  taken  into  account 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig. 
§  229;  Dec.  Dig.  §  105.] 

For  opinion  of  Circuit  Court  of  Appeals  aflirming  decrees, 
see  167  Fed.  721. 

Herbert  E,  Boynton  and  Arthur  C,  Denison^  for  plaintiff. 

Allen  F.  Rees  and  Otto  Kirchner^  for  defendant  Calvimet 
&  Hecla  Mining  Co. 

John  E.  More^  for  defendant  Osceola  Consol.  Min.  Co. 

Knappen,  District  Judge. 

In  the  opinion  filed  by  this  court  upon  the  application  for 
a  preliminary  injunction  in  the  case  first  above  entitled 
{Bigelow  v.  Calumet  <&  Hecla  Mining  Company  [C.  C]  155 
Fed.  869),  the  claims  of  the  comi^lainant  presented  in  that 
cause,  as  well  as  the  conclusions  readied  upon  the  various 
legal  questions  there  raised,  are  fully  stated.  The  bill  of 
complaint  in  the  second  cause  contains,  so  far  as  material  to 
this  opinion,  substantially  the  same  allegations  of  fact  and 
legal  deductions  therefrom  as  the  bill  in  the  first  cause,  ex- 
cept in  certain  respects  to  which  attention  is  especially  called 
in  this  opinion.  Briefly  summarized,  both  bilLs  allege  in 
substance  that  the  purchase  by  the  Calumet  &  Hecla  Com- 
pany of  22,671  shares  of  stock  in  the  Osceola  Company,  and 
the  obtaining  of  proxies  in  the  interest  of  the  Calumet  & 
Hecla  Company,  for  the  voting  of  the  stock  of  other  share- 
holders in  the  Osceola  Company,  is  an  attempt  on  the  part 
of  the  Calumet  &  Hecla  Company  to  monopolize,  in  part,  in- 
terstate commerce,  in  violation  of  the  Sherman  Act  of  July  2, 
1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St.  1901,  p.  820o/,  to 
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effect  a  combination  for  the  purpose  and  with  the  intent  of 
establishing  and  maintaining  a  monopoly  of  the  business  of 
mining,  manufacturing,  and  selling  copper,  contrary  to  the 
Michigan  statute  against  trusts  and  monopolies,  and  in  vio- 
lation of  the  common  law  relating  to  monopoly;  that  such 
action  is  part  of  the  general  plan  of  the  Calumet  &  Hecla 
Company  to  secure  control  of  practically  the  entire  output 
of  so-called  "  Lake  copper,"  and  thereby  to  secure  a  complete 
and  absolute  monopoly  of  such  copper  throughout  the  United 
States;  that,  in  pursuance  of  said  alleged  unlawful  plan,  the 
Calumet  &  Hecla  Company  had  also  acquired  a  control  of 
the  stock  in  the  Allouez  and  Centennial  Companies  (both 
alleged  to  be  actively  competing  companies),  and  of  stock 
interests  in  a  large  number  of  other  companies,  and  was  seek- 
ing to  acquire  further  controlling  holdings  of  stock  in  still 
other  actively  competing  mining  comj^jMiies,  notably  the 
Tamarack,  Ahmeek,  and  Isle  Royale,  which  are  operated  in 
connection  with  the  Osceola  under  complainant's  manage- 
ment; that  the  action  of  the  Calumet  &  Hecla  Company  in 
making  such  stock  purchases  and  in  procuring  such  proxies 
was  ultra  vires,  illegal,  and  void ;  that  the  Calumet  &  Hecla 
Company  has  obtained  and  is  holding  lands  greatly  in  excess 
of  the  50,000  acres  allowed  by  the  mining  law  in  force  when 
the  [7071  bills  were  filed;  that  if  the  Calumet  &  Hecla  Com- 
pany  shall  secure  the  attempted  control  of  the  Osceola  Com- 
pany by  the  election  of  a  board  of  directors,  it  can  and  will 
control  the  Osceola  Company  in  the  interest  of  the  Calumet 
&  Hecla  Company,  and  not  in  the  interest  of  complainant 
and  other  stockholders  in  the  Osceola  Company. 

The  bill  in  the  first  case  (which  was  filed  by  complainant 
in  virtue  of  his  stockholding  in  the  Osceola  Company)  asks 
an  injunction  against  the  voting,  at  the  annual  stockholders' 
meeting,  on  the  part  or  behalf  of  the  Calumet  &  Hecla  Com- 
pany, of  the  Osceola  stock  held  by  it,  as  well  as  the  proxies? 
held  in  its  interest. 

The  bill  in  the  second  case  (filed  in  virtue  of  con^plainant's 
ownership  of  a  small  amount  of  stock  in  the  Calumet  & 
Hecla  Company,  purchased  after  the  commencement  of  the 
first  suit,  and  for  the  purpose  of  protecting  complainant's 
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interest  as  an  Osceola  stockholder)  asks  a  decree  doolaring  the 
purchases  of  lands  by  the  Calumet  &  Hecla  Company  in 
excess  of  50,000  acres  to  be  illegal,  and  that  such  excessive 
purchases  be  vacated ;  that  the  purchases  made  of  stocks  in 
other  mining  companies  be  declared  illegal,  and  that  steps 
be  taken  for  the  vacating  of  the  same;  that  the  Calumet  & 
Hecla  Company  be  enjoined  from  carrying  out  options  and 
from  paying  assessments  upon,  and  from  pur'hasing  or 
voting  stock  in,  any  other  mining  company,  as  well  as  from 
soliciting  stock  proxies  in  any  competing  mining  company, 
and  from  voting  stock  or  proxies  before  obtained  in  any 
such  company,  as  part  of  a  plan  for  acquiring  the  manage- 
ment and  control  of  such  company ;  and  from  buying  or  car- 
rying out  options  for  the  purchase  of  further  lands;  and 
from  arranging  for  joint  operations  between  the  Calumet  & 
Hecla,  Allouez,  Centennial,  and  Osceola  mines,  including 
joint  use  of  shafts;  and  from  hauling,  crushing,  or  smelting 
the  products  thereof  by  the  railroads,  stamp  mills  or  smelt- 
ers of  the  Calumet  &  Hecla  Company. 

This  court  held,  upon  the  motion  for  preliminary  injunc- 
tion in  the  first  case,  that  the  1905  amendment  to  the  Michi- 
gan mining  law  (Pub.  Acts  Mich.  1905,  pp.  153,  154,  No. 
105)  empowered  the  Calumet  &  Hecla  Company  to  purchase 
stock  in  the  Osceola  and  other  companies,  subject  to  the  re- 
striction that  such  purchase  be  not  made  with  the  intent  and 
for  the  purpose  of  restraining  trade  or  creating  a  monopoly; 
but  that  a  control  by  way  of  stock  purchase  and  proxies,  if 
made  for  that  purpose  and  with  that  intent,  was  a  violation 
of  the  state  and  federal  statutes,  which  were  held  broad 
enough  to  cover  any  means  purposely  adopted  for,  and  mani- 
festly adapted  to,  the  accomplishment  of  the  unlawful  pur- 
pose ;  and  that  the  prima  facie  case  presented  by  the  bill,  and 
evidence  by  way  of  ex  parte  affidavits,  justified  preserving 
the  existing  status  until  full  and  final  hearing  upon  the 
merits.  The  motion  for  injunction  in  the  second  case  was 
never  heard. 

The  conclusion  heretofore  reached  as  to  the  power  of  the 
Calumet  &  Hecla  Company  to  make  the  stock  purchases  in 
question,  except  so  far  as  prohibited  by  the  anti-trust  and 
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anti-monopoly  laws,  state  [708]  or  federal,  must  be  adhered 
to.  It  is,  however,  urged  by  complainant  that  the  exercise 
by  the  Calumet  &  Hecla  Company  of  the  power  to  purchase 
stock  in  other  mining  companies,  given  by  the  1905  amend- 
ment to  the  mining  act  (Pub.  Acts  Mich.  1905,  p.  153,  No. 
105),  violates  the  contract  between  the  Calumet  &  Hecla 
stockholders  as  expressed  in  their  articles  of  incorporation, 
which  do  not  in  terms  include  such  power.  Assuming  (but 
not  holding)  that  complainant  is  entitled  to  raise  the  ques- 
tion, the  proposition  is  not,  in  my  judgment,  sustainable. 
The  power  to  make  the  statutory  amendment  in  question  is 
directly  given  by  section  1,  art.  15,  of  the  Constitution  of 
Michigan,  which  provides  for  the  formation  of  corporations 
under  general  laws,  and  that  "  all  laws  passed  pursuant  to 
this  section  may  be  amended,  altered  or  repealed."  The 
stockholders  are  as  much  bound  by  this  provision  as  if  it  had 
been  contained  in  their  articles  of  incorporation.  Attorney 
General  v.  Looker^  111  Mich.  498,  69  N.  W.  929 ;  Looker  v. 
Maynard,  179  U.  S.  46,  21  Sup.  Ct,  21,  45  L.  Ed.  79;  Polk  v. 
Mutual  Reserve  Fund  Life  Association^  207  U.  S.  310,  28 
Sup.  Ct.  65,  52  L.  Ed.  222.  It  is  doubtful  whether  [his  power 
to  purchase  stock  in  another  corporation  engaged  in  the 
same  business  was  such  a  substantial  departure  from  the  pur- 
poses of  the  corporation  as  expressed  in  its  articles  as  to 
require  the  express  acceptance  of  the  amendment  by  the  cor- 
poration. Louisville  Trust  Company  v.  Louisville^  New  Al- 
bany <&  Chicago  Raihoay  Company^  22  C.  C.  A.  378,  75  Fed. 
433,  448.  But  if  such  acceptance  was  necessary  it  was,  in 
my  judgment,  sufficiently  expressed  by  the  adoption,  after 
due  notice,  of  a  by-law  conferring  such  power  upon  the  di 
rectors,  by  corporate  action  had  thereunder,  in  the  purchase 
of  the  stock,  and  by  the  subsequent  ratification  thereof  by 
the  stockholders  after  due  notice.  Zahriskie  v.  Cleveland^ 
Columbus  <&  Cincinnati  Railway  Company^  23  How.  381, 
396,  16  L.  Ed.  488;  Louisville  Trust  Company  v.  Louisville^ 
New  Albany  dk  Chicago  Railway  Company^  75  Fed.  488,  22 
C.  C.  A.  378;  Venner  v.  Atchison^  Topeka  dk  Santa  Fe  Rail- 
way Company  (C.  C.)  28  Fed.  581,  587,  589. 
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It  is  further  urged  that  the  statute  should  be  constmed 
as  authorizing  stock  purchases  for  investment  only,  and  not 
for  control.  Except  so  far  as  this  proposition  involves  the 
question  of  conflict  with  anti-trust  and  anti-monopoly  laws, 
it  is  without  apparent  force.  Not  only  does  the  statute  con- 
tain no  express  limitation  to  purchases  for  investment,  but 
the  object  of  the  provision,  which  is  apparently  to  further 
the  active  and  profitable  prosecution  of  the  business  of  the 
purchasing  corporation  by  way  of  holding  interests  in  other 
corporations  carrying  on  the  same  or  a  directly  allied  busi- 
ness, seems  more  consistent  with  the  right  of  active  partici- 
pation in  the  affairs  of  the  corporation  whose  stock  is  pur- 
chased than  with  a  mere  right  of  investment  without  such 
active  participation.  The  right  to  vote  the  stock  so  pur- 
chased is  expressly  given  by  the  Michigan  mining  act  (2 
Comp.  Laws  Mich.  §  7002),  and  such  right  is  incidental  to 
the  ownership  of  the  stock.  Rogers  v.  Nashville^  Chatta- 
nooga <£  St,  Louis  Railway  Company^  33  C.  C.  A.  517,  91 
Fed.  312;  Taylor  v.  Southern  Pacific  Railway  Company 
(C.  C.)  122  Fed.  147,  151. 

[709]  The  contention  that  the  acquiring  and  holding  of  the 
stock  proxies  in  the  interest  of  the  Calumet  &  Hecla  Company 
is  beyond  the  power  of  that  company  cannot  be  sustained. 
The  mining  act  (2  Comp.  Laws  Mich.  §  7002)  expressly  pro- 
vides that  "  stockholders  may  appear  and  vote  in  person,  or 
by  proxy  duly  filed,  or  by  their  duly  constituted  attorneys."' 
Xo  question  of  the  right  of  the  Calumet  &  Hacla  Company  to 
act  as  the  attorney  for  a  stockholder  in  the  Osceola  Company 
is  involved,  for  the  corporation  does  not  attempt  to  so  act. 
But  no  reason  is  apparent  why  a  corporation  ^shareholder 
should  not  have  the  same  legal  right  as  other  shareholders 
to  protect  its  interest,  both  by  giving  and  soliciting  proxies 
for  effecting  a  lawful  concert  of  action. 

We  are  thus  brought  to  the  consideration  of  the  question 
whose  answer  must  control  the  disposition  of  the  first  case, 
viz.,  whether  the  purchase  of  the  Osceola  stock  and  the  ob- 
taining of  the  Osceola  proxies  by  the  Calumet  &  Hecla  Com- 
pany have  the  necessary  effect,  or  were  made  and  done  with 
the  intent,  to  restrain  trade  or  create  or  maintain  a  monopoly 
within  the  meaninff  of  the  law. 
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And,  first,  as  to  the  Sherman  Act.  The  sections  involved 
here  are  section  1,  which  declares  illegal  "every  contract, 
combination  in  the  form  of  a  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations  " ;  and  section  2,  which  declares 
it  a  misdemeanor  to  "  monopolize  or  attempt  ro  or  com- 
bine or  conspire  with  any  other  person  or  persons  to  monopo- 
lize any  part  of  the  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations." 

It  is  important,  at  the  outset,  to  consider  the  intent  and 
purpose  of  the  action  complained  of;  for  while  it  is  not  nec- 
essary to  a  violation  of  the  act  to  show  affirmatively  a  spe- 
cific intent  to  restrain  commerce  or  create  a  monopoly,  pro- 
vided such  restraint  or  such  monopoly  be  the  direct,  immedi- 
ate, and  necessary  result  of  the  combination  {United  States 
V.  Trans-Missouri  Freight  Association^  166  U.  S.  290,  341, 
17  Sup.  Ct.  540,  41  L.  Ed.  1007;  United  States  v.  JoitU 
Traific  Association,  171  U.  S.  505,  19  Sup.  Ct.  25,  43  L.  Ed. 
259;  Chesapeake  c&  Ohio  Fuel  Company  v.  United  States^ 
53  C.  C.  A.  256, 115  Fed.  610,  623),  yet,  as  said  by  Mr.  Justice 
Holmes  in  Swift  cfc  Company  v.  United  States j  196  U.  S.  at 
page  396,  25  Sup.  Ct.  at  page  279,  49  L.  Ed.  518,  "Where 
acts  are  not  sufficient  in  themselves  to  produce  a  result  which 
the  law  seeks  to  prevent — for  instance,  a  monopoly — but  re- 
quire further  acts  in  addition  to  the  mere  forces  of  nature 
in  order  to  bring  that  result  to  pass,  an  intent  to  bring  it  to 
pass  is  necessary  in  order  to  produce  a  dangerous  probability 
that  it  will  happen ;"  and,  as  said  by  Mr.  Justice  Peckham  in 
the  Joint  Traffic  Association  case,  in  commenting  upon  the 
decision  in  the  Trans-Missouri  case,  "An  unlawful  intent  in 
entering  into  the  agreement  was  held  immaterial,  but  only 
for  the  fact  that  the  agreement  did  in  fact  and  by  its  terms 
restrain  trade." 

In  many  of  the  leading  cases,  both  under  state  statutes  and 
the  common  law,  the  express  intent  to  restrain  trade  or  create 
a  monopoly  was  treated  as  material,  and  in  some  cases  con- 
trolling. Thus,  in  Richardson  v.  Buhl,  77  Mich.  632,  43 
N.  W.  1102,  6  L.  R.  A.  457,  the  [710]  object  of  the  organiza- 
tion  of  the  Diamond  Match  Company,  which  was  there  held 
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to  be  a  monopoly,  was  stated  to  be  "to  monopolize  and 
control  the  business  of  making  all  the  friction  matches  in 
the  United  States  and  establish  the  price  thereof."  In  Dun^ 
bar  V.  American  Telephone  Company^  224  111.  9,  79  N.  E. 
423,  115  Am.  St.  Rep.  132,  the  direct  object  of  the  purchase 
by  the  American  Telephone  Company  (the  so-called  "Bell 
monopoly  ")  was  alleged  to  be  to  put  the  Kellogg  Company 
out  of  business,  or  to  so  use  and  control  it  as  to  prevent 
rivalry  in  business  and  create  a  monopoly.  In  EHint  v.  River- 
side Cooperative  Club,  140  Mich.  538,  104  N.  W.  40,  112  Am. 
St.  Rep.  420,  the  legality  of  defendant's  undertaking  was 
said  "  to  be  determined  by  ascertaining  their  central  and  con- 
trolling object,"  which  was  found  to  be  to  create  a  monopoly 
in  favor  of  the  plumber  members. 

The  facts  necessary  to  be  considered  in  determining  the 
intent  and  purpose  with  which  the  Calumet  &  Hecla  Com- 
pany made  the  purchases  and  entered  upon  the  expansion 
policy  in  question  are  these:  The  mines  of  the  Calumet  & 
Hecla  Company  are  upon  the  Calumet  conglomerate  and  the 
Osceola  and  Kearsarge  amygdaloid  lodes,  which  underlie 
the  surface  in  the  order  named.  Until  1904  the  Calumet  & 
Hecla  Company  mined  from  the  conglomerate  lode  only. 
Since  that  year  about  one-tenth  of  its  output  has  been  taken 
from  the  Osceola  lode.  Only  about  one-third  of  that  lode  (so 
far  as  developed  on  the  Calumet  &  Hecla  property)  is  said 
to  be  capable  of  profitable  mining.  Upon  the  Kearsarge  lode 
the  Calumet  &  Hecla  Company  has  thus  far  done  no  profit- 
able mining.  The  conglomerate  rock  mined  by  the  Calumet 
&  Hecla  Company  originally  yielded  100  pounds  of  copper 
to  the  ton,  but  the  percentage  of  copper  has  decreased  with 
the  depth  at  which  the  vein  is  mined,  until  now  it  yields  but 
little  more  than  40  pounds.  The  testimony  fairly  indicates 
that  the  profitable  life  of  the  Calumet  &  Hecla  Company,  in 
mining  upon  the  conglomerate  lode,  at  the  present  rate  of 
production,  is  about  15  years,  and  that  when  this  lode  is 
exhausted,  unless  considerably  more  territory  is  secured,  the 
industrial  life  of  the  Calumet  &  Hecla  Company  will  be 
greatly  impaired,  and  several  million  dollars  worth  of  equip- 
ment and  plants  rendered  in  large  part  valueless.    Parts  of 
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the  Kearsarge  lode  on  the  Calumet  &  Hecla  property  are 
barren,  the  workings  of  that  company  yieldmg  from  that 
vem  an  average  of  17  to  18  pounds  of  copper  per  ton  of  rock. 
To  produce  the  same  output  from  the  Kearsarge  lode,  the 
Calumet  &  Hecla  Company  must  mine  several  times  as  much 
rock  as  on  the  Calumet  conglomerate;  and  for  the  reason 
stated,  and  in  order  to  use  the  existing  large  equipment  and 
conduct  mining  operations  with  the  present  degree  of  profit, 
it  would  be  necessary,  in  working  the  Kearsarge  vein,  to  mine 
over  a  large  territory  at  once. 

The  Osceola,  Centennial,  Allouez,  and  La  Salle  mines  are 
upon  the  Kearsarge  lode,  the  mines  of  the  Osceola  Company 
being  also  upon  the  Osceola  lode.  The  Osceola  Company 
has  worked  both  the  Osceola  and  Kearsarge  veins,  producing 
from  both  in  1906  about  18,500,000  pounds  of  copper.  The 
Allouez  and  Centennial  properties  have  never  been  fully 
developed,  the  former  yielding  in  1906  about  [711]  3,500,000 
and  the  latter  about  2,500,000  pounds  of  copper.  In  the 
case  of  the  other  companies  involved,  development  has  in  no 
case  been  carried  to  the  point  of  profitable  production.  The 
Centennial  immediately  adjoins  the  Calumet  &  Hecla,  a  por- 
tion of  the  Osceola  lies  between  and  immediately  adjoining 
the  Centennial,  and  the  Allouez  and  another  portion  of  the 
Osceola  lie  between  and  immediately  adjoining  the  Calumet 
&  Hecla  and  the  La  Salle,  in  which  the  Calumot  &  Hecla 
Company  has  acquired  a  controlling  interest.  The  Kear- 
sarge lode  can  be  most  advantageously  worked  by  the  Calu- 
met &  Hecla  Company,  through  friendly  cooperation  with 
the  Osceola,  Centennial,  Allouez,  and  La  Salle  mines,  not 
unusual  between  mining  companies  sustaining  friendly  rela- 
tions toward  each  other.  Certain  abandoned  shafts  of  the 
Osceola  Company  are  thought  by  the  Calumet  &  Hecla 
Company  to  be  available  for  mining  the  Osceola  amygdaloid 
lode  as  well  as  the  conglomerate  lode  of  the  Calumet  &  Hecla 
property,  and  certain  shafts  of  the  Osceola  Company  it  is 
thought  may  ultimately  be  profitably  extended  into  the  Al- 
louez and  Centennial  workings,  and  certain  shafts  upon  other 
properties  in  which  the  Calumet  &  Hecla  Company  is  inter- 
ested it  is  believed  can  be  advantageously  used  in  the  Osceola 
10870**— S.  Doc.  Ill,  62-1,  vol  3 39 
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CJompany's  territory.  The  relations  between  the  Calumet  & 
Hecla  and  the  Osceola  Companies  were  not  such  as  to  permit 
cooperation. 

Copper  production  in  the  Lake  region  has  steadily  in- 
creased for  many  years  past.  In  1906  there  were  at  least 
22  producing  companies  in  that  region.  At  least  13  other 
mining  companies  were  then  developing  and  exploring.  The 
copper-bearing  range  contains  other  profitable  lodes  besides 
those  before  named,  including  the  Pewabic  (on  which  the 
Quincy  operates),  the  Arcadian  (worked  by  the  Isle  Royale), 
and  the  Baltic  (on  which  the  Copper  Range  mines  are  oper- 
ated). The  Calumet  &  Hecla  ratio  of  production  toward  the 
total  Lake  production  has  gradually  declined  from  about  66 
per  cent  in  1879  to  38  per  cent  in  1905,  increasing  to  about 
43  per  cent  in  1906. 

I  am  convinced,  from  a  careful  consideration  of  the  testi- 
mony, that  the  controlling  motive  and  purpose  of  the  Calu- 
met &  Hecla  Company  in  acquiring  its  interest  in  the  mining 
properties  mentioned  was  to  extend  its  industrial  life  and 
keep  up  and  increase,  if  possible,  its  production  and  net 
earnings,  and  that  the  evidence  fairly  negatives  a  design 
thereby  to  reduce  the  output  of  any  of  the  companies,  or 
artificially  to  increase  or  maintain  the  price  of  the  product, 
or  to  stifle  competition  between  the  related  companies,  or  to 
prejudice  other  stockholders  generally  of  either  company 
associated,  or  to  interfere  with  the  integrity  of  either  com- 
pany, a  common  management  with  separate  detailed  organi- 
zation being  contemplated.  The  evidence  does  not  indicate 
that  any  use  of  the  facilities  of  the  associated  companies  is 
contemplated,  except  upon  terms  and  in  manner  mutually 
advantageous.  The  testimony  indicates  that  the  stock  of  the 
Osceola,  AUouez,  and  Centennial  Companies  was  bought  on 
the  exchange,  as  the  only  practicable  method  of  procuring 
control  of  those  properties;  the  legislative  bill  of  1905,  au- 
thorizing the  purchase  of  stock  in  other  mining  companies, 
having  been  introduced  at  the  instance  of  the  Calumet  & 
Hecla  Company. 

[712]  The  allegation  in  the  bill  that  the  Calumet  &  Hecla 
Company  was  seeking  to  purchase  interests  in  Hie  Tamarack, 
Ahmeek,  and  Isle  Royal  Companies  is. not  sustained  by  the 
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evidence,  except  to  this  extent:  that  the  Calumet  &  Hecia 
Company  made  an  offer  for  the  holdings  of  complainant  and 
his  associates,  but  only  after  complainant  (having  reason  to 
suspect  that  the  Calumet  &  Hecla  Company  was  buying 
Osceola  stock  to  obtain  control)  offered  the  same  for  sale, 
conditioned  upon  receiving  the  assurance  that  the  Osceola 
stock  was  being  bought  for  control.  While  this  assurance 
was  not  given,  the  fact  was  neither  admitted  nor  denied. 

It  is  only  just  to  complainant  to  say  that  the  charges  made 
against  his  management  of  the  Osceola  Company,  to  the 
effect  that  its  product  has  not  been  economically  manufac- 
tured and  sold,  and  that  it  has  not  been  made  to  bring  the 
best  prices,  are  shown  to  be  without  foundation. 

A  consideration  of  the  evidence  has  failed  to  convince  me 
that  the  Calumet  &  Hecla  Company  is  seeking  to  restrain 
trade  or  create  a  monopoly,  unless  such  monopoly  or  restraint 
of  trade  shall  be  found  to  be  the  necessary  result  of  the  con- 
trol in  question  over  the  competing  companies  involved. 

We  are  thus  brought  to  the  question  whether  the  necessary 
effect  of  the  alleged  combination  is  to  restrain  trade  or  create 
a  monopoly.  It  is  settled  that  a  combination  does  not  vio- 
late the  federal  statute  merely  because  it  may  indirectly,  in- 
cidentally, or  remotely  restrain  trade  or  tend  toward  monop- 
oly. If  its  necessary  effect  is  to  stifle  or  to  directly  and  sub- 
stantially restrict  interstate  commerce,  it  falls  under  the  ban 
of  the  law.  On  the  other  hand,  if  it  only  incidentally  or 
indirectly  restricts  competition,  while  its  main  purpose  and 
chief  effect  are  to  jiromote  the  business  and  increase  the  trade 
of  the  consumers,  it  is  not  denounced  or  voided  by  that  law. 
United  States  v.  E,  C,  Knight  Company^  156  U.  S.  1,  15 
Sup.  Ct.  249,  39  L.  Ed.  325;  nopMiis  v.  United  States,  171 
U.  S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  290;  Anderson  v.  United 
States,  171  U.  S.  604,  19  Sup.  Ct.  50,  43  L.  Ed.  300;  Whit- 
well  V.  Continental  Tobacco  Company,  60  C.  C.  A.  290,  125 
Fed.  454,  64  L.  R.  A.  689;  Chesapeake  <&  Ohio  Fuel  Com- 
pany V.  United  States,  53  C.  C.  A.  256,  115  Fed.  610,  622; 
Davis  V.  A.  Booth  Company,  65  C.  C.- A.  269,  131  Fed.  31; 
Phillips  V.  lola  Portland  Cement  Company^  125  Fed.  593, 
694,  595,  61  C.  C.  A.  19. 
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Is,  then,  the  direct  and  immediate  and  necessary  effect  of 
the  mere  fact  of  control  on  the  part  of  the  Calumet  &  Hecla 
Company  over  the  Osceola  Company  (as  obtained  by  the 
election  of  a  majority  of  the  board  of  directors,  and  thus 
the  power  to  direct  the  affairs  of  the  latter  company,  through 
the  election  of  officers  and  otherwise)  to  restrain  trade  or 
create  a  monopoly  within  the  meaning  of  the  Sherman  act? 

In  United  States  v.  E.  C,  Knight  Company^  supra^  it  was 
broadly  held  that  a  monopoly  of  manufacturing  was  not 
within  the  prohibition  of  that  law.  There  the  American 
Sugar  Refining  Company,  being  in  control  of  a  large  ma- 
jority of  the  manufactories  of  refined  sugar  in  the  United 
States,  acquired,  through  the  purchase  of  stock  in  four  Phil- 
adelphia sugar  refineries,  such  disposition  over  those  manu- 
factories throughout  the  United  States  as  gave  it  practically 
a  monopoly  [713]  of  the  business.  It  was  held  that  it  does 
not  follow  that  an  attempt  to  monopolize,  or  the  actual  mo- 
nopoly of  the  manufacture,  was  an  attempt  to  monopolize 
commerce,  even  though,  in  order  to  dispose  of  the  product, 
the  instrumentality  of  commerce  was  necessarily  invoked. 
Chief  Justice  Fuller  there  said  (page  16  of  156  U.  S.,  page 
255  of  15  Sup.  Ct.  [39  L.  Ed.  325])  : 

"  Contracts,  conibinations,  or  conspirncies  to  control  domestic  enter- 
prise in  mannfactiiro,  agriculture,  mining,  production  In  all  i^  forms, 
or  to  raise  or  lower  prices  or  wages,  might  unquestionably  tend  to 
restrain  external  as  well  as  domestic  trade,  but  the  restraint  would 
be  an  indirect  result,  however  inevitable  and  whatever  its  extent,  and 
such  result  would  not  necessarily  determine  the  object  of  the  con- 
tract, combination,  or  conspimcy." 

It  is  urged,  however,  that  the  authority  of  the  Knight  case 
has  been  devStroyed  by  subsequent  decisions  of  the  Supreme 
Court.  Apart  from  this  question,  an  examination  of  the 
later  decisions  which  are  thought  to  have  that  effect  is  of 
value;  for  in  each  of  the  cases  so  cited,  and  in  which  the 
effect  of  the  combination  in  question  has  been  held  to  be  to 
restrain  trade  or  create  monopoly,  there  is  found  to  have 
existed  some  special  element  (apart  from  the  mere  combina- 
tion of  manufacturing  companies  selling  their  product  in 
interstate  and  foreign  trade)  from  which  a  direct,  inmiediate, 
and  necessary  restraint  upon  competition  was  found  to  result. 
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Thus:  By  the  agreement  in  question  in  Urdted  States  v. 
Trans-Missouri  Freight  Association^  166  U.  S.  290,  17  Sup. 
Ct.  540,  41  L.  Ed.  1007,  the  adoption  of  governing  rates  for 
aU  companies  interested  was  directly  provided  for,  and  this 
was  the  announced  purpose  of  the  combination. 

In  United  States  v.  Joint  Trafii»  Association^  171  U.  S. 
505,  19  Sup.  Ct.  25,  43  L.  Ed.  259,  the  facts  were  similar  to 
those  in  the  Trans- Missouri  case.  In  the  Joint  Traffic  case, 
Justice  Peckham  said : 

**  To  suppose,  as  is  assumed  by  counsel,  that  tlie  effect  of  the  deci- 
sion in  the  Trans-Musouri  case  is  to  render  illegal  most  business  con 
tracts  or  combinations,  however  indispensable  and  necessary  they  may 
be,  because,  as  they  assort,  they  all  restrain  trade  in  some  remote  and 
indirect  degree,  is  to  make  a  most  violent  assumption,  and  one  not 
called  for  or  justified  by  the  decision  mentioned,  or  by  any  other 
decision  of  this  court." 

In  Addyston  Pipe  Company  v.  United  States,  175  U.  S. 
211,  20  Sup.  Ct.  96,  44  L.  Ed.  136,  the  defendants,  who  were 
manufacturers  of  cast  iron  pipe,  entered  into  a  combination 
tfe  "  raise  the  price  of  pipe  for  all  the  states  west  of  New 
York,  Pennsylvania,  and  Virginia,  constituting  considerably 
more  than  three-quarters  of  the  territory  of  the  United 
States,"  by  "  voluntarily  agreeing  to  sell  only  at  prices  fixed 
by  their  committee";  whereby  the  defendants  were  able  to 
"  compel  the  public  to  pay  an  increase  over  what  the  price 
would  have  be<^n  if  fixed  by  competition  between  the  defend- 
ants."   Justice  Peckham  there  said  of  the  Knight  case:    ^ 

"  The  plain  distinction  between  manufacture  and  commerce  was 
pointed  out,  and  it  was  observed  that  a  contract  or  combination  which 
directly  related  to  m:inufacture  only  was  not  brought  within  the  pur- 
view of  the  act,  although,  as  an  indirect  and  incidental  result  of  such 
combination,  commerce  anfong  the  states  might  be  thereafter  some- 
what affected." 

[7141  In  Montague  v.  Lowry,  193  U.  S.  38,  24  Sup.  Ct.  ^OT, 
48  L.  Ed.  608,  the  Tile,  Mantel  &  Grate  Association  involved 
had  been  organized  for  the  express  purpose  of  creating  a 
monopoly  between  dealers  within  a  certain  radius  and  the 
eastern  manufacturers  of  tile.  By  reason  of  the  association, 
plaintiffs  were  wholly  unable  to  procure  at  any  price  tiles 
fnmi  the  manufacturers  (from  whom  they  had  always  before 
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bought) ,  or  from  dealers  in  San  Francisco  unless  at  a  price 
more  than  50  per  cent  above  what  members  of  the  associa- 
tion were  to  to  pay. 

In  Swift  &  Company  v.  United  States^  196  U.  S.  875,  26 
Sup.  Ct  276, 49  L.  Ed.  518,  the  case  was  heard  upon  demurrer 
to  the  bill,  which  charged  a  combination  of  a  dominant  pro- 
portion of  the  dealers  in  fresh  meat  throughout  the  United 
States  not  to  bid  against,  or  only  in  conjunction  with,  each 
other,  in  order  to  regulate  prices  in,  and  induce  shipments  to, 
the  live  stock  markets  in  other  states,  to  restrict  shipmeiits, 
establish  uniform  rules  of  grading,  make  uniform  and  im- 
proper rules  of  cartage,  and  to  get  less  than  lawful  rates 
from  railroads  to  the  exclusion  of  competitors,  with  the  in- 
tent to  monopolize  commerce  among  the  states.  Mr.  Justice 
Holmes,  in  holding  the  combination  invalid,  said,  with  refer- 
ence to  the  alleged  restraint  of  interstate  commerce,  that: 

It  "  is  a  direct  object,  it  is  ttiat  for  whicli  the  several  speelfle  acta 
and  courses  of  conduct  are  done  and  adopted.  Therefore  the  case  is 
not  lilie  United  States  v.  E.  C.  Knight  Company,  156  U.  S.  1,  15  Suj^ 
Ct  249,  39  L.  Ed.  325,  where  the  subject-matter  of  the  combination  was 
manufactures,  and  the  direct  object  monojioly  of  manufactuie  within 
a  state.  However  liliely  monopoly  of  commerce  among  the  stateB  In 
the  article  manufactured  was  to  follow  from  the  agreement  it  was  not 
a  necessary  consequence  nor  a  primary  end.  Here  the  subject-matter 
is  sales,  and  the  very  ix>lnt  of  the  combination  is  to  restrain  and 
monopolize  commerce  among  the  states  in  respect  of  such  salea" 

In  Northern  Securities  Company  v.  United  Stoics^  193 
U.  S.  197,  24  Sup.  Ct.  43G,  48  L.  Ed.  679,  the  combination  em- 
braced competing  or  parallel  lines  of  railroad.  These  rail- 
roads were  directly  engaged  in  commerce  between  the  states, 
and  the  agreement  provided  for  a  prorating  of  the  earnings 
between  the  two  companies  involved,  thus  eflfectually  re- 
straining competition. 

Turning  to  the  cases  elsewhere,  in  which  the  direct  and 
necessary  effect  of  a  given  combination  has  been  held  to  be 
to  restrain  trade,  there  is  found  to  have  existed  some  special 
element  or  consideration,  apart  from  the  mere  combination 
of  manufacturing  companies,  from  which  a  direct,  imme- 
diate, and  necessary  restraint  upon  competition  was  h^  to 
result 
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For  example,  in  Chesapeake  db  Ohio  Fuel  Company  v. 
United  States,  68  C.  C.  A.  256, 115  Fed.  610, 14  coal  producers 
of  a  given  district,  formerly  independent,  were  compelled  to 
sell  at  a  price  fixed  by  the  executive  committee  or  not  to  sell 
at  alL  The  executive  committee  also  determined  each  month 
what  percentage  of  the  total  product  each  member  mi^t 
ship.  The  ride  was  expressly  recognized  that  it  is  not  evary 
case  of  incidental  restraint  which  makes  a  contract  void,  the 
court  saying:  "  But  the  question  is,  is  it  an  effect  of  the  con- 
tract to  directly  restrain  interstate  commerce!  " 

In  Cravens  v.  Carter-Crume  Company,  34  C.  C.  A.  479,  92 
Fed.  479,  [716]  a  combination  of  manufacturers  of  wood«i- 
ware,  representing  80  per  cent  of  the  production  of  the 
country,  was  formed  for  the  purpose  of  restricting  produc- 
tion and  keeping  up  prices,  which  were  to  be  regulated  by 
the  central  organization.  The  direct  purpose  was  held  to  be 
to  create  a  monopoly  and  restrain  freedom  of  commerce. 

It  is  urged  that  certain  remarks  found  in  the  opinions  oi 
the  courts  in  the  Pear  sail,  Great  Nortliem,  Trans-Missouri^ 
Northern  Securities,  Addyston,  and  other  cases  sustain  the 
proposition  that  a  control  by  one  corporation  over  a  com- 
petitor creates  the  tendency  and  the  power  to  suppress  conVi- 
petition,  and  that  this  tendency  and  power  operate  ipso  faoto 
as  a  direct  and  immediate  restraint  upon  trade  and  in  the 
direction  of  monopoly.  The  Pearsall  case  (161  U.  S.  646, 
16  Sup.  Ct.  705,  40  L.  Ed.  838)  involved  the  question  of  fact 
whether  certain  acts  amounted  to  a  consolidation,  lease,  pur- 
chase, or  any  form  of  control  on  the  part  of  the  Great  North- 
ern over  the  Northern  Pacific,  and  thus  violated  a  statute  of 
Minnesota  forbidding  railroad  corporations  to  "consolidate 
with,  lease,  or  purchase,  or  in  any  way  become  owner  of  or 
control  any  other  railroad  corporation,  or  any  stock,  fran- 
chise or  rights  or  property  thereof,  which  owns  or  controls 
a  parallel  or  competing  line.*"  The  nature  of  the  other  cases 
referred  to  has  been  already  stated.  Considering  the  re- 
marks referred  to  in  connection  with  the  light  of  attending 
facts  and  the  points  decided,  I  find  nothing  in  them  sustain- 
ing the  proposition  that  the  direct,  immediate,  and  necessary 
effect  of  a  control  by  a  corporation  over  a  competitor,  through 
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stock  ownership,  is  to  restrain  trade  or  create  a  monopoly 
either  in  manufacturing  or  selling.  On  the  other  hand,  it 
is  well  settled  that  individual  stoclcholders  may  lawfully  own 
a  controlling  interest  in  each  of  two  competing  companied 
iPearsall  v.  Great  Northern  Railway  Compa/ny^  161  U.  S. 
646,  671,  16  Sup.  Ct.  705,  40  L.  Ed.  838;  Northern  Securities 
Company  v.  United  States,  193  U.  S.  361,  362,  24  Sup.  CL 
436,  48  L.  Ed.  679),  and  that  the  same  person  may  as  director 
lawfully  represent  two  competing  companies  {Adams  Mining 
Company  v.  Senter,  26  Mich.  73 ;  Twin-Lick  Oil  Company  v. 
Marbury,  91  U.  S.  587,  23  L.  Ed.  328).  The  fact  that  Calu- 
met &  Hecla  officers  or  representatives  are  to  act  as  directors 
in  the  Osceola  Company,  whose  corporate  organization  and 
affairs  are  to  be  separately  maintained  and  conducted,  affords 
no  presumption  that  such  directors  will  violate  the  law  or 
abuse  their  trusts  as  directors  of  the  Osceola  Company.  Any 
attempt  to  do  so,  will,  of  course,  subject  them  to  restraint  or 
correction  by  the  courts.  Rogers  v.  Nashville^  C.  <&  St.  L. 
Ry.  Company,  91  Fed.  313,  33  C.  C.  A.  517.  Beyond  such  m- 
direct  restraint  as  is  incidental  to  a  common  management,  it 
is  difficult  to  see  that  competition  will  be  necessarily  unlaw- 
fully restricted.  It  is  true  that  an  opportunity  for  restrict- 
ing competition  is  afforded  by  the  relation ;  but  this  is  equally 
true  of  every  case  of  a  common  general  management;  true, 
for  example,  of  the  relations  between  the  Osceola,  Tamarack, 
Ahmeek,  and  Isle  Roy  ale  Companies,  which  have  in  com- 
plainant a  common  president,  who  is  largely  interested  as  a 
stockholder;  which  have  a  common  general  management  and 
control ;  and  which  own  stock  in  a  common  smelter,  railroad, 
and  chemical  works,  and  sell  through  a  common  [716]  agent. 
In  either  of  the  cases  presented,  "  further  acts  in  addition  to 
the  mere  forces  of  nature  "  are  required  to  bring  about  the 
restraint  of  competition  beyond  such  restraint  as  indirectly, 
remotely,  and  incidentally  results  from  the  relation  of  a 
common  management.  The  practical  certainty  that  under 
the  proposed  control  the  selling  of  the  Osceola  product  would 
be  taken  from  the  United  States  Metals  Selling  Company, 
and  will  be  sold  in  connection  with  that  of  the  Calumet  A 
Hecla  Company,  and  thus  imder  a  general  Calumet  &  Hecla 
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management,  is  urged  as  necessarily  restricting  competition. 
But  not  only  does  not  the  employment  of  a  common  selling 
agent  necessarily  tend  of  itself  to  restrain  trade  {Unitea 
States  V.  Joifit  Traffic  Association^  171  U.  S.  567, 19  Sup.  Ct. 
25,  43  L.  Ed.  259),  but  it  would  seem  that  any  decrease  of 
competition  between  the  Calumet  &  Hecla  and  the  Osceob 
Companies  is  likely  to  be  offset  by  new  competition  between 
the  Osceola  on  the  one  hand,  the  Ahmeek  and  Tamarack  on 
the  other,  and  by  new  competition  between  the  Osceola  and 
the  United  States  Metals  Selling  Company,  which  now  sells 
two-thirds  of  the  copper  product  of  the  United  States,  in 
eluding  the  large  output  of  the  competing  Amalgamated 
Copper  Company.  The  conclusion  reached  is  that,  whatever 
may  be  the  remaining  authority  of  the  Knight  case  as  dis- 
tinguishing between  a  monopoly  of  manufacturing  and  a 
monopoly  of  interstate  selling,  tJie  authorities  do  not  go  to 
the  extent  of  holding  that  in  the  absence  of  intent,  or  of 
special  features  or  conditions,  every  case  of  control  by  a 
manufacturing  or  a  mining  corporation  over  a  competitor, 
through  stock  ownership  and  consequent  direction  of  cor- 
porate management,  creates  per  se,  directly,  immediately, 
and  necessarily,  a  restraint  upon  trade;  and  I  am  not  pre- 
pared to  hold  that  such  is  its  effect. 

It  is,  however,  earnestly  and  forcefully  contended  that 
Lake  copper  is  a  commodity  so  distinct  from  other  copper, 
and  so  peculiarly  in  a  class  by  itself,  and  that  its  production 
is  so  small  and  so  necessarily  limited,  that  a  control  by  the 
Calumet  &  Hecla  Company  over  the  Osceola  Company  will 
directly  and  necessarily  tend  to  substantially  restrict  com- 
petition and  create  a  monopoly  in  Lake  copper,  and  especially 
in  what  (as  distinguished  from  Western  or  Electrolytic  cop- 
per) is  called  "  best "  or  "  prime "  Lake  copper ;  which  is 
alleged  to  be  produced  by  only  a  few  companies  other  than 
the  Calumet  &  Ilecla  and  Osceola  (viz.,  the  Quincy,  Tama- 
rack, Wolverine,  and  Ahmeek),  and  in  comparatively  small 
amounts. 

It  is  well  settled  that  a  monopoly,  in  order  to  be  unlawful, 
need  not  be  complete;  and  that  it  may  exist  although  limited 
to  a  narrow  territory.  A  combination  must,  however,  in 
order  to  violate  the  law  against  monopolies,  directly,  nece.s- 
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sarily,  and  substantially  tend  toward  monopoly.  See  WkU- 
weU  V.  Continental  Tobacco  Company^  60  C.  C.  A.  290,  123 
Fed.  454,  462,  64  L.  R.  A.  689,  where  the  federal  cases  on 
the  subject  are  discussed.  As  said  in  the  Addyston  case 
(page  245  of  175  U.  S.,  page  109  of  20  Sup.  Ct.  [44  L.  Ed. 
136]): 

*'  It  is  the  effect  of  the  combination  in  limiting  and  restricting  the 
right  of  each  of  the  members  to  transact  business  in  the  owilnarj- 
way,  as  well  as  its  effect  upon  the  volume  or  extent  of  the  deaUng  In 
the  commodity,  that  is  regarded." 

[717]  The  important  facts  relating  to  this  branch  of  in- 
quiry are  these :  The  record  shows  that  the  world's  produc- 
tion of  copper  was  in  1906  about  1,600,000,000  pounds,  of 
which  the  United  States  was  producing  about  913,000,000 
pounds.  Of  this  last  amount  about  224,000,000  pounds  were 
produced  in  the  neighborhood  of  Lake  Superior,  and  is 
therefore  Lake  copper.  This  Lake  copper  in  place  differs 
from  most  of  the  other  world's  copper  in  that  it  is  **  na- 
tive " — that  is  to  say,  it  is  usually  found  "  free  "  and  sub- 
stantially pure,  the  arsenic  and  other  impurities  being  usu- 
ally regarded  as  united  with  the  rock  with  which  the  metal 
is  associated;  while  in  most  other  coppers  the  metal  is  car- 
ried by  an  ore,  and  is  directly  united  with  other  chemical 
substances.  Until  recent  years,  practically  all  copper  was 
entirely  furnace  refined,  and  by  reason  of  the  conditions 
named  the  impurities  (the  most  prominent  of  which  was 
arsenic)  were  more  readily  removed  from  the  Lake  copper, 
and  a  better  product  obtained  than  was  commercially  prac- 
ticable in  the  case  of  copper  ores  generally.  By  reason  of 
this  fact,  and  the  uniformity  of  the  product  of  some  of  the 
best  of  the  Lake  mines.  Lake  copper  acquired  and  has  held  a 
reputation  superior  to  that  of  Western  coppers.  By  the  proc- 
ess of  electrolysis,  which  has,  during  recent  years,  been  gen- 
erally employed  in  the  refining  of  Western  coppers,  prac- 
tically absolute  purity  of  product  is  obtainable,  and  the  pro- 
duction of  pure  copper  is  commercially  practicable  from  ores 
and  minerals  too  arsenical  to  permit  profitably  of  a  high 
degree  of  refining  by  the  furnace  process  alone.  As  a  result 
of  the  improvement  of  this  process,  much  of  the  Lake  copper 
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is  now  refined  electrolytically  in  whole  or  in  part  The 
Calumet  &  Hecla  Company  refines  its  highest  grade  of  min- 
eral by  the  furnace  method  alone.  The  other  grades  are  re- 
fined by  treating  a  lower  grade  electrolytically  (after  first 
smelting),  and  mixing  the  electrolytic  product  with  another 
grade  of  mineral  not  electrolytically  treated.  By  this 
method  the  percentage  of  impurities  in  the  mineral  not  elec- 
trolytically treated  is  diluted  by  the  purer  electrolytic  prod- 
uct, the  degree  of  purity  being  theoretically  according  to  the 
ratio  between  the  respective  degrees  of  purity  and  the  pro- 
portionate amount  of  the  two  elements  of  the  mixture.  Calu- 
met &  Hecla  copper,  however  treated,  is  of  the  same  grade, 
is  entirely  Lake  copper,  and  is  sold  on  the  market  as  best 
Lake  copper  (and  not  as  electrolytic),  and  at  one  price.  The 
Osceola,  Tamarack,  and  Ahmeek  Companies,  managed  by 
complainants,  mix  their  minerals  with  cathodes  of  Western 
copper  produced  by  the  Boston  &  Montana  Company  (one 
of  the  constituents  of  the  Amalgamated  Copper  Company) , 
usually  in  substantially  equal  proportions.  The  resulting 
product,  which  is  thus  practically  double  the  amount  of  Lake 
copper  used,  is  sold  as  Best  Lake,  and  not  as  electrolytic 
(substantially  one-half  as  the  property  of  the  Boston  &  Mon- 
tana Company),  although  actually  but  about  one-half  Lake. 
Some  of  the  other  Lake  coppers  are  treated  electrolytically 
and.  sold  as  Best  Lake.  Of  the  224,000,000  pounds  now  pro- 
duced from  Lake  mineral,  the  Calumet  &  Hecla  (95,000,000 
pounds),  Quincy  (16,000,000  pounds),  Osceola  (18,500,000 
pounds).  Tamarack  (10,000,000  pounds),  and  Ahmeek 
3,500,000  pounds),  are  conceded  to  be  Best  Lake.  The  prod- 
uct of  seven  other  mines,  producing  in  the  aggregate  in  1906 
about  [718]  24,000,000  pounds,  including  the  Centennial 
(2,225,000  pounds),  and  the  Wolverine  (10,000,000  pounds), 
are  fairly  shown  by  the  testimony  to  be  capable  of  being 
used  for  all  purposes  for  which  Best  Lake  copper  is  desired ; 
and  no  reason  is  apparent  why  a  large  part,  if  not  all,  of  the 
remaining  Lake  product,  too  arsenical  to  permit  of  high  re- 
finement by  the  furance  process  alone,  cannot  be  so  refined 
by  the  nae  of  the  electrolytic  process. 
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The  production,  both  of  copper  generally  in  the  United 
States  as  well  as  at  the  Lake,  has  increased  steadily  year  by 
year,  that  of  the  United  States  having  increased  from  230,- 
000,000  pounds  in  1889  to  913,000,000  pounds  in  1906,  and 
that  of  the  Lake  region  from  80,000,000  pounds  in  1889  to 
224,000,000  pounds  in  1906.  By  reason  of  the  activity  of  min- 
ing in  the  Lake  district,  in  the  development  of  both  old  and 
new  lodes,  the  production  bids  fair  to  increase  for  some  years 
in  the  future  as  rapidly  as  in  the  past  Practically  all  domestic 
copper,  except  some  of  that  produced  at  the  I^ake,  and  the 
bulk  of  all  foreign  copper,  is  electrolytically  treated.  The 
object  of  refining  is  to  obtain  purity  of  product,  and  the 
freer  it  is  from  arsenic  the  greater  its  conductivity.  The 
presence  of  a  small  amount  of  arsenic  slightly  increases  ten- 
sile strength.  For  these  reasons  copper  wire,  which  consumes 
about  one-half  of  all  the  copper  used  in  the  United  States, 
is  usually  made  from  electrolytic  copper,  although  for  some 
purposes  (and  perhaps  all)  certain  customers  specify  Best 
Lake,  which  usually,  not  being  entirely  electrolytically  re- 
fined, is  apt  to  carry  a  little  more  arsenic  than  the  purely 
electrolytic.  The  testimony  shows  that  there  is  no  inherent 
chemical  or  physical  difference  between  equally  pure  furnace 
refined  and  electrolytically  refined  copper,  provided  the  lat- 
ter is  subjected  to  the  same  final  furnace  process,  as  the  testi- 
mony indicates  it  usually  is  for  commercial  sale.  Electrolytic 
copper  is  capable  of  use  for  any  purpose  for  which  Best  Lake 
is  used.  Lake  copper  and  electrolytic  are  sold  in  direct  com- 
petition with  each  other,  both  in  this  country  and  abroad, 
the  Best  Lake  usually  selling,  on  a  normal  market,  at  an  aver- 
age of  about  one-quarter  cent  per  pound  in  excess  of  the  best 
electrolytic.  The  preference  of  some  purchasers,  which  re- 
sults in  this  difference  in  price,  is  probably  due,  in  large 
part  at  least,  to  the  long  existing  reputation  of  the  Best  Lake 
for  excellence,  including  uniformity  of  product,  and  to  the 
fact  that  the  present  high  state  of  electrolytic  refining  has 
but  lately  been  reached.  Lake  copper  is  not  locally  consumed 
or  sold.  With  the  improvements  in  the  electrolytic  process, 
and  by  care  in  refining,  the  preference  of  some  consumers  for 
Lake  copper  is  diminishing,  and  seems  likely  to  disappear  in 
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the  near  future,  except  so  far  as  it  may  be  based  upon  the 
reputation  of  individual  producers.  The  United  States  gov- 
ernment, which  is  a  large  purchaser  of  copper  for  various 
purposes,  originally  specified  Calumet  &  Hecla  alone  for  car- 
tridge cases.  It  has  lately  included  Osceola,  Tamarack,  and 
Quincy,  and  has  still  more  lately  indicated  a  willingness  to 
consider  the  best  electrolytic  if  conforming  to  tests  sustained 
by  samples  submitted.  The  United  States  government  uses 
for  all  purposes  much  less  than  the  amount  of  the  Calumet 
&  Hecla  output  alone,  and  in  the  last  five  years  that  com- 
[719Jpany  has  sold  the  government  (directly  at  least)  only 
about  one  million  pounds  in  the  aggregate.  It  would  seem 
that  any  attempt  to  artificially  raise  the  price  of  Lake  cop- 
per as  against  electrolytic  would  be  offset  by  a  larger  use  of 
electrolytic. 

If  the  distinction  between  Lake  and  electrolytic  copper  is 
as  sharply  defined  as  complainant  claims  (and  as  would  seem 
necessary  if  the  charge  of  monopoly  in  Lake  copper  is  to 
be  sustained),  in  view  of  the  attitude  of  complainant  toward 
Lake  copper,  as  evidenced  by  his  action  in  causing  to  be 
marketed  annually  over  00,000,000  pounds  of  copper  as  Lake 
copper,  which  is,  in  fact,  to  the  extent  of  but  about  one-half 
the  product  of  the  Lake  region,  a  serious  question  is  raised 
as  to  his  right  to  equitable  relief  against  an  attempted  mo- 
nopoly in  real  Lake  copper.  But  it  is  unnecessary  to  decide 
this  question,  for  the  conclusion  reached,  upon  consideration 
of  the  facts  appearing  in  the  record,  is  that  neither  Lake 
copper  nor  Best  Lake  copper  is  so  far  a  distinct  commodity, 
and  so  conspicuously  in  a  class  by  itself,  as  to  make  the  con- 
trol by  the  Calumet  &  Hecla  Company  over  the  Osceola, 
Allouez  and  Centennial  Companies  directly,  immediately, 
and  necessarily  tend  toward  restraint  of  trade  or  monopoly 
in  Lake  or  Best  Lake  copper,  either  generally  or  against  the 
United  States  government  in  particular.  The  alleged  com- 
bination not  being  shown  to  be  made  with  the  intention,  or 
to  have  the  direct,  immediate  and  necessary  effect  to  restrain 
trade  or  create  monopoly,  a  violation  of  the  federal  law  is 
not,  in  my  opinion,  made  out. 
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The  only  provisions  which  may  plausibly  be  thfmght  to  be 
violated  are  subdivision  8  of  the  act  of  1899  (Pub.  Acts 
Mich.  1899,  No.  255,  p.  409),  which  denounces  i^  combina- 
tions for  the  purpose  of  preventing  competition  in  **  manu- 
facturing, making,  transportation,  sale  or  purchase  of  mer- 
chandise, produce  or  any  commodity";  and  section  %  of  the 
act  of  1905  (Pub.  Acts  Mich.  1905,  No.  329,  p.  507),  which 
declares  illegal  all  combinations  entered  into  "  for  the  pur- 
pose and  with  the  intent  of  establishing  and  maintaining  or 
of  attempting  to  establish  and  maintain  a  monopoly  "  of  any 
pursuit  or  business.  The  only  material  respect  in  which  the 
Michigan  statute  differs  from  the  federal  law  is  that  the 
Michigan  act  of  1899  expressly  includes  combinations  in 
manufacturing.  The  conclusions  reached  with  respect  to  the 
construction  of  the  federal  act  necessarily  forbid  relief  under 
the  Michigan  statutes.  In  view  of  the  statutory  provisions, 
both  state  and  federal,  it  is  unnecx^ssary  to  further  consider 
the  question  of  common-law  monopoly. 

The  conclusions  reached  require  a  denial  of  relief  under 
the  bill  in  the  first  case.  The  same  considerations  forbid 
relief  under  the  bill  in  the  second  case,  except  as  to  the  ex- 
cessive land  holdings;  for  the  only  producing  mines  which 
have  come  under  the  Calumet  &  Hecla  control,  aside  frcwn 
the  Osceola,  are  the  Centennial  and  Allouez;  and  their  con- 
trol has  been  taken  into  account  in  determining  the  lawful- 
ness of  the  Osceola  stock  purchase. 

A  question  is  raised  as  to  the  right  of  complainant  to  re- 
lief against  the  acts  complained  of,  in  view  of  the  object  of 
his  purchase  and  the  [720]  acquiescence  of  his  assignors  in 
the  transactions  with  respect  to  which  relief  is  sought.  In 
the  view,  however,  that  is  taken  of  the  case  upon  the  merits, 
it  is  unnecessary  to  consider  this  qucvstion. 

The  provisions  of  the  mining  act  in  force  when  these  suits 
were  begun  (Pub.  Acts  Mich.  1907,  No.  1C2,  p.  214),  provided 
that  "  every  corporation  organized  or  existing  under  this 
act  shall  have  power  to  purchase,  hold  and  convey  all  such 
real  estate  as  the  purposes  of  the  corporation  shall  require." 
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I  am  unable  to  assent  to  Hie  proposition  that  the  land  hold- 
ings of  corporations  in  which  the  Calumet  &  Hecla  Company 
own  a  stock  interest  are  to  be  taken  into  account  in  deter- 
mining whether  the  statutory  limit  is  exceeded.  The  Calu- 
met &  Hecla  Company  does  not,  by  the  mere  fact  of  its  stock- 
holding, own  lands  held  by  another  corporation.  When 
these  suits  were  begun,  the  Calumet  &  Hecla  Company  held 
over  65,000  acres  of  land,  and  owned  in  addition  the  timber 
on  40,000  acres.  About  9,000  acres  of  timber  has  since  been 
cut  and  the  land  allowed  to  revert.  About  12,000  acres  con- 
tained no  timber.  About  32,000  acres  (containing  pine 
timber  too  valuable  for  use  in  the  mines)  has  been  put  upon 
the  market  for  sale.  The  testimony  is  to  the  effect  that  the 
present  Calumet  &  Hecla  mining  operations  require  about 
30,000,000  feet  of  large  timber  per  year,  and  that  the  50,000 
acres  remaining  are,  in  the  judgment  of  the  company's  officers, 
sufficient  only  for  the  conglomerate  mining. 

Since  these  suits  were  begun,  the  provision  referred  to  has 
been  so  amended  as  to  give  a  mining  corporation  "  power  to 
purchase,  hold  and  convey  all  such  real  estate  as  the  purposes 
of  the  corporation  shall  require."  Pub.  Acts  Mich.  1907, 
No.  162,  p.  214.  Passing  the  question  raised  as  to  the  right 
of  any  one  other  than  the  public  authorities  to  attack  ex- 
cessive land  holdings,  I  am  unable  to  say,  under  the  evidence, 
that  the  judgment  of  the  officers  of  the  company  has  been 
wrongfully  exercised,  and  that  the  Calumet  &  Hecla  Com- 
pany does  not  need  the  amount  of  land  remaining  on  hand 
and  not  upon  the  market.  In  view  of  the  amendment  of 
1907,  the  court  could  not  properly,  upon  this  record,  order  a 
reduction  of  land  holdings,  unless  found  to  exceed  the  re- 
quirements of  the  corporation ;  and  the  fact  that  this  statute 
was  passed  since  the  commencement  of  the  suits  could  at 
most  only  affect  the  question  of  costs. 

The  option  taken  by  the  Calumet  &  Hecla  Company 
upon  the  so-called  "  Nipagon  lands,"  in  Canada,  is  attacked 
as  ultra  vires.  The  above-cited  provisions  of  the  mining 
law  pertaining  to  the  holding  of  lands  impose  no  limi- 
tation as  to  their  location.  The  permission  to  purchase  stock 
in  other  mining  companies  is  expressly  extended  to  "  any 
company  organized  under  this  act  or  any  other  laws,  foreign 
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or  domestic  "  (Pub.  Acts  Mich.  1905,  pp.  153, 154,  No.  153)  ; 
and  by  2  Comp.  Laws  Mich.  §  7012,  a  mining  company  is 
expressly  authorized  to  "  conduct  its  mining,  smelting  or 
manufacturing  business,  in  whole  or  in  part,  at  any  place  or 
places  within  the  United  States,  in  the  territories  thereof  or 
in  any  foreign  country,"  and  may  conduct  such  business 
wholly  without  the  state  of  Michigan.  The  Nipagon  option 
is  therefore  not  shown  to  be  ultra  vires. 

The  Calumet  &  Hecla  Company  is  entitled  to  a  decree  in 
each  case,  dismissing  the  bill  of  complaint  with  costs. 


[721]    BIGELOW  v,  CALUMET  &  HECLA  MINING 
CO.  ET  AL.  (two  cases) .« 

(Circuit  Court  of  Appeals.  Sixth  Circuit     February  18,  1909.) 
[167  Fed.  Rep.,  721.] 

Mines  and  Minerals  (§  lO.'i) — Mining  Corporations — Powers — Pub- 
chasing  Stock  in  Other  Corporations — Michigan  Mining  Stat- 
TJTE.— -Public  Acts  Mich.  3905,  p.  153,  No.  105,  which  authorizes  min- 
ing corporations  organized  under  the  laws  of  the  state  to  pur- 
chase and  hold  stock  in  other  mining  companies,  is  within  the 
power  to  amend  the  general  incorporation  law  reserved  by  article 
15,  §  1,  of  the  state  Constitution,  and  does  not  so  interfere  with 
the  contract  between  a  stockholder  and  the  corporation  as  to  require 
the  stockholder's  acceptance  of  it  as  an  amendment  of  the  charter, 
and.  if  such  acceptance  were  necessary,  user  of  the  power  would  be 
suflacient.^ 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Dec.  Dig. 
§  105.] 

Corporations  (§  197) — Purchasing  Stock  in  Other  CoRPORATioifS — 
Rights  as  Stockholders. — A  corporation  having  statutory  power 
to  purchase  and  hold  stock  of  another  corporation  has  the  Incidental 
power  to  vote  the  same. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  I  760; 
Dec.  Dig.  §  197. 

Acquisition  by  corporation  of  stock  of  other  corporation,  see  note 
to  Anglo-American  Land,  Mortgage  &  Agency  Co.  v.  Lombard,  68 
C.  C.  A.  120.] 

Monopolies  (§  9) — Combinations  in  Restraint  of  Trade — Fbdebal 
Statute. — The  power  of  Congress  to  legislate  on  the  subject  of 

oFor  opinions  of  Circuit  Court  (155  Fed.  Rep.  869;  167  Fed.  Rep. 
704)  see  (mte,  pp.  293,  593. 

^  SyUabus  copyrighted,  1909,  by  West  Publishing  Company. 
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contracts  and  combinations  in  restraint  of  trade  is  derived  from 
its  constitutional  power  to  reSTulate  interstate  and  foreign  com- 
merce, and  the  Slierman  Anti-Trust  Act  of  July  2,  1890,  c.  647,  26 
Stat  209  (U.  S.  Comp.  St.  1901,  p.  3200),  is  to  be  so  construed, 
and  applies  only  to  contracts  or  combinations  which  directly,  im- 
mediately, and  necessarily  affect  commeiV(  among  the  states  or 
with  foreign  nations. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  9.] 
Monopolies  (§  20) — Combinations  in  Restraint  of  Trade — Combi- 
nations BY  Mining  CJorporations. — That  one  Michigan  mining  cor- 
poration engaged  in  mining  and  refining  copper  wholly  witliin  that 
state,  by  purchases  of  stock  and  obtaining  proxies  from  other  stoclc- 
holders,  secured  voting  control  of  a  majority  of  the  stoclt  of  another 
similar  corporation  operating  adjoining  mines,  and  purposed  to  use 
such  control  to  place  in  its  directory  a  majority  from  its  own  board  of 
officers,  all  of  which  it  had  the  right  to  do  under  the  laws  of  the 
state,  did  not  directly  or  necessarily  affect  interstate  or  foreign 
commerce,  and  such  control  is  not  of  itself  Illegal  as  a  combination 
in  restraint  of  such  trade  or  comerce  in  violation  of  the  Sherman 
Anti-Trust  Act  of  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St. 
1901,  p.  3200),  in  the  absence  of  evidence  of  an  unlawful  intent  to 
so  use  It  as  to  bring  about  the  prohibited  restraint  or  monopoly,  and 
not  in  a  lawful  way  in  the  interest  of  an  economical  management 
of  both  companies. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  20.] 
Monopolies  (§  20) — Combinations  in  Res^aint  of  Trade — Combina- 
tions BY  Mining  Corporations. — Neither  **  Lake  Copper  "  nor  that 
part  classed  as  Best  Lake  is  so  far  a  distinct  commercial  commodity 
as  to  justify  the  exclusion  of  Western  or  electrolytic  copper  as  a 
factor  in  determining  whether  a  combination  of  two  corporations, 
together  producing  less  than  one-half  of  the  Lake  [722]  copper 
and  about  one-ninth  of  the  production  of  the  United  States,  con- 
stitutes a  monopoly. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  20.] 
Monopolies  (§  20) — Combinations  in  Restraint  of  Trade — Michi- 
gan Statutes. — The  purchase  by  one  Michigan  mining  corporation 
of  the  stock  of  another,  expressly  authorized  by  statute,  and  thereby 
and  with  the  aid  of  proxies  from  other  stockholders  secuiing  con- 
trol of  the  latter,  held,  under  the  evidence,  which  showed  that  the 
two  together  produced  only  about  one-ninth  of  the  copper  of  the 
United  States,  not  in  violation  of  the  Michigan  statutes  prohibiting 
monopolies  and  combinations  in  restraint  of  competition  (Pub.  Acts 
Mich.  1899,  p.  409,  No.  255,  and  Pub.  Acts  Mich.  1905.  p.  507,  No. 
329),  nor  was  the  purchase  by  such  corporation  of  additio  ml  lands 
excessive  and  unlawful  under  the  laws  of  the  state. 

[Ed.  Note. — For  other  eases,  see  Monoi)olies,  Dec.  Dig.  §  20.1 
10870**— S.  Doc.  Ill,  62-1,  vol  3 40 
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Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Michigan. 

For  opinion  below,  see  167  Fed.  704. 

H,  E,  Boynton  and  A.  G.  Denison^  for  appellant. 

Otto  Kirchner  and  A,  F.  Rees^  for  appellees. 

Before  Lurton  and  Severens,  Circuit  Judges,  and  Coch- 
ran, District  Judge. 

Lurton,  Circuit  Judge. 

These  cases  have  been  heard  together  upon  the  same  trans- 
script.  The  solution  of  the  questions  presented  by  one  will 
substantially  determine  the  other.  The  first  and  principal 
bill  is  that  of  Albert  S.  Bigelow  against  the  Calumet  A  Hecla 
Mining  Company  and  the  Osceola  Consolidated  Mining  Com- 
pany. The  complainant,  Bigelow,  is  a  citizen  of  Boston, 
Mass.  The  defendants  are  copper  mining  companies  created 
under  the  laws  of  the  state  of  Michigan.  The  complainant  b 
a  large  stockholder  in  and  president  of  the  Oceola  Consoli- 
dated Mining  Company.  In  his  character  as  a  stockholder 
of  that  company  he  has  filed  this  bill  to  enjoin  the  Calumet  & 
Hecla  Company  from  voting  shares  of  the  capital  stock  of 
the  Oceola  Company  owned  by  it,  and  also  to  enjoin  it  from 
voting  certain  proxies  held  in  its  interest,  at  the  annaal 
stockholders'  meeting  for  the  election  of  a  board  of  directors 
which  was  about  to  occur  when  the  bill  was  filed. 

The  bill  in  the  second  case  was  filed  by  Mr.  Bigelow  in  his 
character  as  a  small  holder  of  shares  of  the  capital  stock  of 
the  Calumet  &  Hecla  Company,  acquired  since  the  starting 
of  the  first  suit,  for  the  purpose  of  questioning  the  legality 
of  the  purchase  by  that  company  of  some  50,000  acres  of  addi- 
tional copper-producing  lands  in  Michigan,  and  also  for  the 
purpose  of  questioning  the  power  of  that  company  under  its 
charter,  as  well  as  under  the  federal  and  state  legislation 
against  monopolies  and  illegal  restraints  of  trade  and  com- 
merce, and  to  enjoin  that  corporation  from  acquiring  other 
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mining  lands  or  shares  of  stock  in  other  mining  companies 
and  from  exercising  the  power  of  voting  upon  any  such 
shares  already  acquired. 

[723]  An  injunction  pendente  lite  was  granted  under  the 
first  bill.  The  grounds  for  this  action  are  found  in  an  opin- 
ion by  Judge  Knappen.  155  Fed.  869.  No  injunction  was 
applied  for  under  the  second  bill.  Upon  a  final  hearing  the 
bills  in  both  cases  were  dismissed.  Pending  this  appeal  the 
injunction,  which  operated  to  preserve  the  status  quo  by 
preventing  the  election  of  directors  pending  this  suit,  was 
continued. 

The  essential  facts  are  these:  Both  companies  are  Michigan 
corporations  engaged  in  mining  and  refining  copper.  The 
properties  of  the  two  companies  are  contiguous  and  situated 
in  the  copper  district  of  the  northern  peninsula  of  Michigan. 
The  Calumet  &  Hecla  Company  has  bought  outright  22,671 
shares  of  the  capital  stock  of  the  Oceola  Company,  and  has 
obtained  proxies,  which  are  held  in  its  interest,  in  part  with 
options  of  purchase,  in  an  amount  sufficient  with  its  holdings 
to  make  a  majority  of  the  100,000  shares  which  constitute  the 
total  capital  stock  of  the  Oceola  Company.  There  is  no 
doubt  but  that  the  purpose  of  the  acquisition  was  to  enable 
the  Calumet  Company  to  elect  a  majority  of  the  directors  of 
the  Oceola  Company  from  the  board  of  the  Calumet  Com- 
pany. This  was  avowed  in  circular  letters  soliciting  proxies 
from  the  shareholders  of  the  former  company.  That  such 
company  was  to  continue  its  operations  as  an  independent 
company  is  equally  clear.  No  other  course  was  possible, 
though  one  should  eliminate  the  other  so  far  as  active  com- 
petition might  result  from  the  control  of  a  majority  of  the 
shares  and  the  exercise  of  the  power  of  selecting  directors 
incident  to  such  stock  control. 

We  need  not  consider  the  power  at  common  law  of  such 
corporations  to  own  and  vote  shares  in  similar  corporations, 
for  the  reason  that  in  Michigan  the  Legislature  has  not 
deemed  such  restrictions  wise  or  desirable,  for  there  have 
been  a  series  of  enactments  relaxing  the  common-law  rule. 
Comp.  St  Mich.  §  7012,  Pub.  Acts  Mich.  1903,  pp.  382,  383, 
No.  288,  culminating  in  the  act  of  1905,  No.  105,  Pub.  Acts 
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Mich.  1905,  pp.  153,  154,  which  provides  that  corporations 
organized  under  the  Michigan  mining  law  or  under  any 
other  laws  for  refining,  smelting,  or  manufacturing  ores, 
metals,  or  minerals  may  "subscribe  for,  purchase,  own  or 
dispose  of  stock  in  any  company  organized  under  this  act, 
or  under  any  other  laws,  foreign  or  domestic,  for  the  purpose 
of  mining,  refining,  smelting  or  manufacturing  any  or  all 
kinds  of  ores  or  minerals."  That  the  latter  act  does  not  so 
seriously  interfere  with  the  contract  between  the  company 
and  its  shareholders  as  to  require  the  shareholders'  accept- 
ance as  an  amendment  of  tlie  charter  powers,  we  think  dear. 
The  amendment,  while  allowing  a  wide  expansion  of  the 
business  operations  of  such  companies,  is  not  so  fundamental 
as  to  be  beyond  the  power  of  the  Legislature  under  the  con- 
stitutional reservation  of  the  power  to  alter  or  amend  the 
general  constating  act  under  which  corporations  may  be  or- 
ganized in  Michigan.  Attoimey  General  v.  Looker^  111  Mich. 
498,  69  N.  W.  929;  Looker  v.  Mayimrd,  179  U.  S.  46,  21  Sup. 
Ct.  21,  45  L.  Ed.  79;  Louisville  Trust  Company  v.  Railroad 
Co,,  75  Fed.  445,  448,  22  C.  C.  A.  378.  User  of  the  [724] 
power  conferred  by  the  amendment  is  evidence  of  acceptance, 
if  acceptance  be  necessary.  Millar  v.  insurance  Co^  92  Tenn. 
167,  21  S.  W.  39,  20  L.  R.  A.  765 ;  CahiU  v.  Kalamazoo  Mu- 
tual Ins.  Co,,  2  Doug.  (Mich.)  124,  43  Am.  Dec.  457.  The 
right  to  vote  stock  so  lawfully  acquired  is,  of  course,  an  in- 
cident to  ownership.  Comp.  Laws  Mich.  §  7002.  Rogers  v. 
Railroad  Co,,  91  Fed.  299,  312,  33  C.  C.  A.  517;  TayUr  v. 
Southern  Pacific  R,  R,  Co.  (C.  C.)  122  Fed.  147,  151.  There 
is  nothing,  therefore,  in  the  laws  of  Michigan  which  ferbids 
the  holding  or  voting  of  these  shares  owned,  or  those  for 
which  proxies  are  held  in  the  interest  of  the  Calumet  Com- 
pany, unless  such  ownership  or  voting  shall  result  in  an  ille- 
gal monopoly  or  combination  in  restraint  of  trade,  either 
under  the  Federal  Anti-Trust  Act  or  the  Michigan  anti-mo- 
nopoly act  of  1899,  p.  409,  No.  255,  and  the  Public  Acts  of 
Michigan  of  1905,  p.  507,  No.  329.  In  view  of  the  very 
broad  powers  expressly  conferred  by  the  state  of  Michigan 
to  such  corporations  to  buy  and  hold  shares  in  similar  com- 
panies, it  is  very  clear  that,  if  the  incidental  voting  powers 
and  the  ownership  of  the  shares  in  question  is  not  an  illegal 
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monopoly  in  restraint  of  trade,  the  question  of  the  effect  upon 
interstate  commerce  aside,  it  was  not  forbidden  by  the  laws 
of  Michigan.  We  shall  therefore  deal  with  the  case  in  its 
aspect  under  the  federal  act  forbidding  restraints  and  mo- 
nopolies. 

Laying  on  one  side,  therefore,  many  interesting  questions 
which  have  been  discussed  by  counsel  as  going  to  the  possi- 
bility of  relief  under  these  bills,  we  come  to  the  application 
of  the  act  of  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp. 
St.  1901,  p.  3200).  The  relevant  sections  are  the  first  and 
second.    They  are  as  follows: 

**  Section  1.  Every  contract,  combination  in  the  form  of  trust  oi 
otherwise,  or  conspiracy,  In  restraint  of  trade  or  commerce  amon^ 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.  Every  person  who  shall  make  any  such  contract  or  engage 
in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  « 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceed- 
ing, or  by  both  said  punishments,  in  the  discretion  of  the  court. 

**  Sec.  2.  Every  person  who  shall  monopolize  or  attempt  to  monoiX)lize 
or  combine  or  conspire  with  any  other  person  or  persons,  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  court." 

We  shall  assume  at  the  outset  that  the  authoritative  de- 
cisions of  th6  Supreme  Court  have  so  construed  this  Anti- 
Trust  Act  as  to  give  it  a  broader  application  than  the  prohi- 
bition of  contracts  and  agreements  in  restraint  of  trade  at 
the  common  law.  It  is  not  essential  that  the  restraint  shall 
be  unreasonable  within  the  well-understood  definition  of  an 
unlawful  restraint  before  the  statute.  Under  this  act  the 
validity  of  an  alleged  combination  or  contract  in  restraint  of 
trade,  interstate  or  foreign,  is  to  be  determined  by  the  terms  of 
the  statute  which  forbids  any  such  contract  or  combination 
without  respect  to  its  nature  or  beneficial  results.  We  need 
only  cite  the  latest  utterance  of  that  court  upon  the  subject. 
Loewe  v.  Law[12b]lor,  208  U.  S.  274,  297,  28  Sup.  Ct. 
201,  52  L.  Ed.  488;  Northern  Securities  Co.  v.  United  States^ 
193  U.  S.  197,  331,  24  Sup.  Ct.  436,  48  L.  Ed.  679.    But  the 
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power  of  Congress  to  legislate  upon  the  subject,  ftgide  fnxn 
the  territories  and  the  District  of  Columbia,  is  derived  from 
its  power  to  regulate  commerce  among  the  states  and  with 
foreign  nations.  It  is' therefore  well  settled  that  it  does  not 
apply  to  restraints  or  monopolies  as  such,  but  only  to  ihoee 
which  directly  and  immediately,  or  those  which  necessarily, 
affect  commerce  among  the  states  or  with  foreign  nations. 
If  the  law  were  held  applicable  to  contracts  or  combinations 
indirectly  or  remotely  affecting  such  commerce,  it  would  sub- 
stantially obliterate  the  distinction  between  interstate  and 
intrastate  commerce,  the  latter  being  as  exclusively  withiji 
the  regulating  power  of  the  state  as  is  the  former  within  the 
power  of  Congress.  In  Hopkins  v.  United  States^  171  U.  S. 
578,  594,  600, 19  Sup.  Ct  40,  45, 46, 43  L.  Ed.  200,  Mr.  Justice 
Peckham  emphasizes  this  obvious  limitation  when,  speaking 
for  the  court,  he  said : 

"There  must  be  some  direet  and  immediate  effect  upon  interstate 
commerce  in  order  to  come  within  the  act" 

The  same  discriminating  justice  then  adds: 

"An  agreement  may  in  a  variety  of  ways  affect  interstate  com- 
merce, just  as  state  legislation  may,  and  yet  Ul^e  it,  be  entirely  vaUd. 
because  the  interference  produced  by  the  agreement  or  by  the  legis- 
lation would  not  be  direct.  ♦  ♦  ♦  The  act  must  have  a  reasonable 
construction,  or  else  there  would  scarcely  be  an  agreement  or  eon- 
tract  among  business  men  that  could  not  be  said  to  liave,  indirectly 
or  remotely,  some  bearing  upon  interstate  commerce,  and  possibly 
restrain  it" 

This  limitation  of  the  act  to  those  contracts  and  combina- 
tions which  directly  and  immediately  or  necessarily  affect 
commerce  among  the  states  is  recognized  in  a  long  series  of 
opinions.  Among  them  are :  United  States  v.  E,  C.  Knight 
Co.,  156  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325;  Addyston 
Pipe  Co.  V.  United  States,  175  U.  S.  211,  242,  20  Sup.  Ct  96, 
44  L.  Ed.  136;  Montague  <&  Co.  v.  Lowry,  193  U.  S.  38,  24 
Sup.  Ct.  307,  48  L.  Ed.  608;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  331,  24  Sup.  Ct.  436,  48  L.  Ed. 
679;  Loewe  v.  Lawlor,  208  U.  S.  274,  297,  28  Sup.  Ct  301, 
52  L.  Ed.  488.  The  Knight  case,  in  its  last  analysis,  is  but 
a  striking  illustration  of  the  rule  that  the  monopoly  or 
agreement  to  come  within  the  act  must  directly  and  imme- 
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diately  affect  interstate  commerce.  Confining  the  case  to  its 
facts,  it  establishes  the  proposition  that  a  mere  combination 
between  manufacturers  only,  by  which  a  monopoly  of  a 
product  results,  is  not,  without  other  special  circumstances, 
sufficient  to  justify  an  active  intervention  under  the  act  to 
undo  a  contract  by  which  such  monopoly  has  been  brought 
about.  That  the  product  thus  monopolized  by  such  combina- 
tion of  mere  manufacturers  may  ultimately  find  itself  into 
the  stream  of  interstate  commerce  is  there  held  not  to  be  such 
a  special  circumstance  as  to  constitute  the  direct  and  imme- 
diate effect  upon  commerce  among  the  states  as  to  bring 
the  agreement  within  the  act  Subsequent  cases  have  been 
distinguished  from  it,  but  it  has  never  [726]  been  overruled. 
In  Addyston  Pipe  Co.  v.  United  Siatea^  175  U,  S.  211,  240, 
20  Sup.  Ct  96, 107,  44  L.  Ed.  136,  it  was  said: 

**  The  direct  purpose  of  the  combination  in  the  Knight  case  was  the 
control  of  the  manufacture  of  sugar.  There  was  no  cpmblnation  or 
agreement,  in  terms,  regarding  the  future  disposition  of  the  manu- 
factured article;  nothing  looking  to  a  transaction  in  the  nature  of 
interstate  commerce.  The  probable  intention  on  the  part  of  the  manu- 
facturer of  the  sugar  to  thereafter  dispose  of  it  by  sending  it  to  some 
market  in  another  state  was  held  to  be  immaterial  and  not  to  alter 
the  character  of  the  combination.  The  various  cases  which  have 
been  decided  in  this  court  relating  to  the  subject  of  interstate  com- 
merce, and  to  the  difference  between  that  and  the  manufacture  of 
commodities,  and  also  the  police  power  of  the  states  as  affected  by  the 
commerce  clause  of  the  Ck)nstitution,  were  adverted  to,  and  the  case 
was  decided  upon  the  principle  that  a  combination  simply  to  control 
manufacture  was  not  a  violation  of  the  act  of  CJongress,  because  such 
a  contract  or  combination  did  not  directly  control  or  affect  interstate 
conmierce,  but  that  contracts  for  the  sale  and  transportations  to 
other  states  of  specific  articles  were  proper  subjects  for  regulation 
because  they  did  form  part  of  such  commerce.*' 

Referring  to  the  facts  in  the  Addyston  case  as  taking  it 
out  of  the  Knight  cdse^  the  court  said : 

"  We  think  the  case  now  before  us  Involves  contracts  of  the  nature 
last  above  mentioned,  not  incidentally  or  coUaterally,  but  as  a  direct 
and  Immediate  result  of  the  combination  oigaged  In  by  the  defendants. 

"  Vf^hlle  no  particular  contract  regarding  the  famishing  of  pipe  and 
the  price  for  which  it  should  be  famished  was  in  the  contemplation  of 
the  parties  to  the  combination  at  the  time  of  its  formation,  yet  It  was 
their  intention,  as  it  was  the  purpose  of  the  combination,  to  directly 
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and  by  means  of  sucli  combination  increase  the  price  for  wbieb  aU 
contracts  for  the  delivery  of  pipe  within  the  territory  above  described 
should  be  made,  and  the  latter  result  was  to  be  achieved  by  abolish- 
ing all  competition  between  the  parties  to  the  combination.  The  direct 
and  immediate  result  of  the  combination  was  therefore  necessarily  a 
restraint  upon  interstate  commerce  in  respect  of  articles  manufac- 
tured by  any  of  the  parties  to  it  to  be  transported  beyond  the  state 
in  which  they  were  made.  The  defendants,  by  reason  of  this  combina- 
tion and  agreement,  could  only  send  their  goods  out  of  the  state  In 
which  they  were  manufactured,  for  sale  and  delivery  in  another  state, 
ui>on  the  terms  and  pursuant  to  the  provisions  of  such  combination. 
As  pertinently  asked  by  the  court  below,  was  not  this  a  direct  re- 
straint upon  Interstate  commerce  in  those  goods?  " 

In  Loewe  v.  Lawlor,  208  U.  S.  297,  28  Sup.  Ct.  305,  52  L. 
Ed.  488,  it  was  said  of  the  combination  involved  in  the 
Knight  case  that  "  the  purpose  of  the  agreement  was  not  to 
obstruct  or  restrain  commerce.  The  object  and  intenti<Mi  de- 
termined its  legality."  Svnft  cfe  Co.  v.  United  States^  196 
U.  S.  375, 25  Sup.  Ct  276, 49  L.  Ed.  518,  was  a  case  of  a  com- 
bination between  fresh  meat  dealers,  dominating  a  large  pro- 
portion of  the  trade  in  the  United  States,  for  the  purpose  of 
regulating  prices,  shipments,  and  freight  rates  to  the  exclu- 
sion of  competition.  The  combination  was,  of  course,  invalid 
within  the  law.  The  court,  in  its  opinion  by  Justice  Holmes, 
in  dealing  with  the  effect  of  the  combination  as  a  restraint 
upon  commerce  among  the  states,  said  that  restraint  of  that 
commerce  was — 

**  a  direct  object ;  It  is  that  for  which  the  said  several  specific  acts  and 
courses  of  conduct  are  done  and  adopted.  Therefore  the  case  is  not 
like  United  States  v.  Knight  Co,,  where  the  subject-matter  of  the  com- 
bination was  manufactories  within  a  state.  However  likely  monopoly 
of  commerce  among  the  states  in  the  article  manufactured  was  to 
follow  from  the  agreement,  it  was  not  a  [  727  ]  necessary  consequence 
nor  a  primary  end.  Here  the  subject-matter  Is  sales,  and  the  very 
point  of  the  combination  is  to  restrain  and  monopolise  commerce 
among  the  states  in  respect  to  such  sales." 

The  specific  thing  complained  of  in  the  case  for  decision  is 
that  one  Michigan  mining  corporation  has  obtained  by  pur- 
chase #r  proxy  a  majority  of  the  capital  shares  of  another 
Michigan  mining  corporation,  and  purposes  to  exerdae  its 
voting  power  to  place  in  the  directory  of  the  latter  a  majority 
of  its  own  selection  from  its  own  board  of  officers.  The  spe- 
cific relief  sought  is  an  injunction  against  the  exercise  of  the 
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voting  power,  and  a  decree  compelling  a  disposition  of  the 
shares  so  held  under  purchase  or  proxy.  What  has  the  Calu- 
met &  Hecla  Mining  Company  done  or  what  does  it  threaten 
to  do  which  is  a  violation  of  the  Anti-Trust  Act  of  Congress? 
It  has  the  legal  right  to  purchase  and  vote  shares  of  stock 
in  the  Oceola  Company  under  the  laws  of  Michigan.  This 
we  have  already  considered.  Of  course,  if  such  stock  owner- 
ship and  such  stock  control  is  enough  to  constitute  a  direct 
and  immediate  or  necessary  restraint  upon  trade  and  com- 
merce between  the  states,  the  sanction  of  the  state  act  goes 
for  nothing.  This  much  is  settled  by  the  Northern  Securities 
case^  for  a  state  can  not  give  to  a  corporation  the  lawful  right 
to  do  anything  which  is  a  direct  restraint  of  commerce  be- 
tween the  states.  How,  then,  does  the  exercise  of  the  power 
of  stock  control  by  one  mining  or  manufacturing  corporation 
over  another  in  the  same  state  directly  and  immediately  or 
necessarily  operate  as  a  restraint  of  commerce  among  the 
states?  Confessedly  the  products  of  these  two  companies 
are  in  competition  in  the  markets,  and  confessedly  the  greater 
part  of  the  product  of  each  will,  sooner  or  later,  enter  into  the 
stream  of  interstate  commerce,  for  the  chief  demand  for  the 
product  is  outside  the  state  of  production.  But  that  is  not 
enough.  There  was  all  this  and  more  in  the  Knight  case. 
If,  indeed,  such  stock  control  results  in  a  monopoly,  it  is  only 
a  monopoly  in  manufacture  in  the  same  state,  and  we  have 
again  the  conceded  situation  in  the  Knight  case.  Unless 
that  monopoly  of  manufacture  in  a  single  state  of  a  product 
which  goes  into  interstate  commerce  directly  and  immedi- 
ately or  necessarily  interferes  with  or  restrains  that  com- 
merce, the  monopoly  does  not  come  under  the  act  of  Congress. 
But  we  are  unable  to  conclude  upon  this  record  that  mere 
stock  control  of  such  a  company  by  another  in  the  same  state 
either  directly  or  necessarily  destroys  competition  there,  or, 
if  it  did,  that  it  results  in  any  such  monopoly  as  to  directly 
or  necessarily  and  immediately  affect  commerce  among  the 
states. 

The  Calumet  &  Hecla  Mining  Company  does  not  own  a 
majority,  nor  anytiiing  like  a  majority,  of  the  stock  of  the 
Ooeola  Consolidated  Mining  Company.    If  it  has  the  power 
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to  cast  a  majority  of  votes  at  a  stockholders'  meeting,  it  is 
because  there  are  enough  of  the  stockholders  of  the  latter 
company  willing  to  cooperate  with  it  in  the  selection  of  a 
board.  But  it  does  not  follow,  if  we  assume  for  the  purposes 
of  this  case  that  the  evil  is  the  same  whether  its  power  of 
election  is  due  to  a  combination  of  shares  own-  [728]  ed  with 
proxies  or  by  the  ownership  of  a  majority  of  all  the  stock, 
that  the  ownei-ship  constitutes  a  legal  control,  or  that  com- 
petition is  thereby  ended.  A  board  elected  by  the  owner 
of  such  a  majority  would  not  in  any  legal  sense  be  the  control 
of  such  majority  owner,  nor  from  such  ownership  could  the 
legal  inference  be  drawn  that  the  Calumet  &  Hecla  Company 
dominated  the  management  of  the  Oceola  Company.  The 
two  companies  would  still  remain  separate  corporations,  each 
managed  presumably  in  its  own  interest  Pullman  Co.  v. 
Missouri  Pacific  Co.,  116  U.  S.  687,  696,  6  Sup.  Ct  194,  29 
L.  Ed.  499;  Porter  v.  Pittsburg  Bessemer  Steel  Co.^  120  U.  S. 
649,  670,  7  Sup.  Ct.  1206,  30  L.  Ed.  830;  Richmond  Construc- 
tion Co.  V.  Richmond,  68  Fed.  105, 15  C.  C.  A.  289,  84  L.  Ed. 
625.  But  if  the  presumption  be,  in  respect  to  a  question  of 
restraint  or  monopoly  under  the  act  of  Congress,  that  the 
power  to  determine  the  management  of  a  competing  corpo- 
ration through  ownership  of  a  majority  of  shares  constitutes 
a  suppression  of  competition,  we  come  to  the  inquiry  as  to 
whether  such  presumption  is  one  of  fact  or  law.  If  one  of 
fact,  as  it  evidently  is,  it  is  rebuttable.  We  quite  agree  that 
purpose  or  motive  is  of  no  moment,  provided  the  contract  or 
agreement  directly  provided  for  the  suppression  of  competi- 
tion, or  when  such  a  result,  as  a  matter,  of  law,  must  neces- 
sarily occur.  United  States  v.  Freight  Ass^n,  166  U.  S.  291, 
17  Sup.  Ct  540,  41  L.  Ed.  1007;  Chesapeake  cfe  Ohio  Fuel 
Co.  V.  United  States,  115  Fed.  610,  623,  63  C.  C.  256.  But 
when  the  agreement  or  combination  in  question  does  not  in 
its  terms  provide  for  the  suppression  of  competition  or  the 
creation  of  a  monopoly,  nor  bring  about  such  a  result  as  a 
necessary  legal  consequence,  but  requires  further  acts  or  con- 
duct  to  bring  about  such  an  unlawful  result,  some  evidence 
of  an  unlawful  intent  becomes  essential,  that  the  court  may 
see  that,  if  not  stopped,  a  prohibited  restraint  is  likely  to 
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be  created.  In  Swift  Co.  v.  United  StateSy  196  U.  S.  875, 
26  Sup.  Ct  276,  49  L.  Ed.  618,  it  was  said  by  Mr.  Justice 
Holmes  that: 

**  The  statute  gives  this  proceeding  against  combinations  in  restraint 
of  commerce  among  the  states,  and  against  attempts  to  monopolize 
the  same.  Intent  is  almost  essential  to  such  a  combination,  and  is 
essential  to  such  an  attempt.  Where  acts  are  not  sufficient  in  them- 
selves to  produce  a  result  which  the  law  seeks  to  prevent — for  In- 
stance, the  monopoly — but  require  further  acts  in  addition  to  the 
mere  forces  of  nature  to  bring  that  result  to  pass,  an  intent  to  bring 
it  to  pass  is  necessary  in  order  to  produce  a  dangerous  probability 
that  it  will  happen.  Commonwealth  v.  Peaslee,  177  Mass.  267,  272, 
59  N.  E.  55.  But  when  the  intent  and  the  consequent  dangerous 
probability  exist,  this  statute,  like  many  others  and  like  the  common 
law  in  some  cases,  directs  itself  against  the  dangerous  probability  as 
well  as  against  the  complete  result" 

The  power  of  stock  control  which  the  Calumet  Company 
has  acquired  may  be  exercised  only  in  a  legitimate  and  law- 
ful way  in  the  interest  of  an  economical  management  of 
both  companies.  In  that  case,  it  has  done  nothing  directly 
affecting  commerce  among  the  states. 

On  the  other  hand,  that  power  may  be  a  mere  preparation 
for  the  doing  of  acts  which  will  directly  and  necessarily 
interfere  with  the  [729]  freedom  of  that  kind  of  commerce 
which  it  is  the  purpose  of  Congress  to  protect.  When  this 
unlawful  use  of  the  power  shall  result  in  an  unlawful  re- 
straint, or  further  steps  shall  point  to  results  directly  af- 
fecting such  commerce,  there  may  be  interference  by  the 
courts. 

The  Calumet  &  Hecla  Mining  Company  vigorously  deny 
any  purpose  to  either  bring  about  a  monopoly,  restrain  com- 
petition, or  diminish  production,  and  assert  that  their  only 
object  was  to  extend  their  industrial  life  by  the  acquire- 
ment of  an  interest  in  the  ore-producing  lands  of  the  Ooeola 
Company  and  the  more  economical  management  of  their  own 
property  by  a  friendly  and  mutually  advantageous  use  of 
the  facilities  of  the  two  companies.  The  two  properties  are 
in  large  part  contiguous.  In  a  very  convincing  opinion,  the 
judge  who  heard  the  case  below  states  the  leading  facts  which 
made  it  desirable  and  economical  that  there  should  be,  to  a 
certain  extent,  a  cooperation  in  future  mining  operations  by 
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the  two  companies,  in  order  that  certain  poorer  lodes  under- 
lying the  conglomerate  lode  of  the  Calumet  Company,  which 
has  been  worked  to  a  point  where  exhaustion  is  in  sight,  may 
be  worked  to  the  best  advantage  of  both  companies.  We 
shall  not  go  into  the  details.  We  refer  and  adopt  the  con- 
clusion stated  by  Judge  Knappen,  who  thus  sums  up  the  evi- 
dence relating  to  the  motive  or  purpose  actuating  the  Calu- 
met &  Hecla  Mining  Company : 

**  I  am  convinced,  from  a  careful  consideration  of  the  testimony, 
that  the  controlling  motive  and  purpose  of  the  Calumet  &  Hecla  Com- 
pany in  acquiring  its  interest  in  the  mining  properties  mentioned  was 
to  extend  its  industrial  life,  and  keep  up  and  Increase,  if  possible,  its 
production  and  net  earnings,  and  that  the  evidence  fairly  negatives 
a  design  thereby  to  reduce  the  output  of  any  of  the  companies  or  ar- 
tificially to  Increase  or  maintain  the  price  of  the  product,  or  to  stifle 
competition  between  the  related  companies,  or  to  prejudice  other 
stockholders  generally  of  either  company  associated,  or  to  interfere 
with  the  integrity  of  either  company,  a  common  management  with 
separate  detailed  organization  being  contemplated.  The  evidence 
does  not  indicate  that  any  use  of  the  facilities  of  the  associated  com- 
panies is  contemplated,  except  upon  terms  and  in  manner  mutnaUy 
advantageoua" 

But  it  is  said  that  the  stock  control  of  the  Oceola  Company 
will  result  in  a  monopoly.  If  this  be  so,  and  it  be  only  a 
monopoly  in  mining  and  refining  copper  brought  about  by 
the  combination  of  two  companies  of  the  same  state  conduct- 
ing their  operations  side  by  side,  it  is  not  enough,  under  the 
Knight  case^  to  bring  the  agreement  within  the  act,  even 
though  the  fact  be  that  the  product  will  in  large  part  pass 
ultimately  into  interstate  commerce.  In  the  Knight  case  the 
American  Sugar  Eefining  Company,  if  permitted  to  combine 
with  the  four  independent  refining  companies  at  Philadel- 
phia, would  control  98  per  cent  of  all  the  sugar  refining  in 
the  United  States.  Such  a  combination  undoubtedly  brought 
about  a  monopoly  under  the  common  law.  But  as  it  was 
only  a  monopoly  in  manufacture,  it  was  held  not  to  be  a 
restraint  of  trade  among  the  states,  although  the  great  bulk 
of  the  product  was  ultimately  destined  for  commerce  among 
the  states,  the  effect  upon  such  commerce  being  indirect 
There  is,  in  fact,  no  parallel  between  the  facts  of  that  case 
and  this  in  respect  to  the  probable  results  of  the  two  com- 
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binations.  In  this  case  it  is  shown  that  the  world's  produc- 
tion of  copper  in  1730]  1896  was  approximately  1,600,000,000 
pounds,  of  which  amount  about  900,000,000  pounds  was  pro- 
duced in  the  United  States.  The  production  of  the  copper 
called  "  Lake  Copper  " — that  is,  copper  produced  in  the  Lake 
Superior  region — was  about  224,000,000  pounds,  or  one- 
fourth  of  the  entire  product  of  the  United  States  and  one- 
eighth  of  the  world's  product  The  Calumet  &  Hecla  Com- 
pany produced,  of  this  amount,  about  96,000,000  pounds,  and 
the  Oceola  Company  about  18,500,000  pounds.  So  far  from 
the  "  control "  of  the  smaller  company  by  the  larger  result- 
ing in  a  monopoly,  it  is  evident  that  the  combined  output 
would  be  less  than  one-half  of  the  product  of  the  Lake  cop- 
per alone,  or  about  one-ninth  of  the  product  of  the  United 
States  and  about  one-fifteenth  of  the  product  of  the  world. 

But  the  complainant  has  very  seriously  insisted  that,  in 
the  determination  of  the  question  as  to  whether  the  stock 
control  of  the  Oceola  Company  will  result  in  a  monopoly 
and  an  unlawful  suppression  of  competition,  every  class  or 
grade  of  copper  should  be  eliminated  except  that  particular 
class  or  grade  made  by  the  Calumet  &  Hecla  Company  and 
the  Oceola  Company  and  a  few  smaller  producers,  upon  the 
contention  that  the  product  of  these  companies  is  a  distinct 
commercial  commodity,  known  in  the  market  as  "  Best "  or 
"Prime  Lake  Copper,"  as  distinguished  from  Western  or 
electrolytic  copper.  The  great  bulk  of  the  copper  of  the 
world  is  treated  electrically.  The  purpose  is  to  free  it  from 
impurities,  for  the  purer  it  is  the  greater  its  conductivity. 
Arsenic  is  an  ordinary  impurity,  and  the  presence  of  this  in 
small  quantities  adds,  or  is  supposed  to  add,  to  the  tensile 
strength  of  the  copper,  for  which  reason  copper  having  this 
slight  admixture  of  arsenic  is  preferred  by  some  makers  of 
copper  wire.  Hence  some  manufacturers  of  wire  specify  in 
their  purchases  of  copper  "  Best "  or  "  Prime  Lake  Copper,'' 
meaning  copper  not  so  electrically  treated  as  to  entirely  elimi- 
nate this  arsenical  impurity.  But  it  is  demonstrated  that 
electrolytic  copper  is  capable  of  being  used  for  every  pur- 
pose for  which  "  Best  Lake  Copper "  can  be  used,  and  that 
they  actively  compete  with  each  other  in  the  markets  of  the 
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world,  though,  as  a  rule,  the  quotations  for  "Best  Lake" 
are  slightly  higher  than  Western  or  electrolytic  copper. 
There  is  no  material  intrinsic  difference  between  tiie  two 
kinds.  The  court  below,  upon  a  full  review  of  the  evidence, 
expert  and  non-expert,  reached  the  conclusion  that  neither 
"  Lake  Copper  "  nor  "  Best  Lake  Copper  "  is  so  far  a  distinct 
commodity  as  to  justify  an  elimination  of  the  electrolytic 
copper  as  a  factor  in  a  case  like  this.  In  this  we  entirely 
concur. 

When  all  is  said  which  the  facts  justify,  the  acquisi- 
tion of  the  voting  power  of  a  majority  of  the  capital 
shares  of  the  Oceola  Consolidated  Mining  Company  and 
its  proposed  exercise  by  the  selection  of  a  board,  a  ma- 
jority of  which  to  be  composed  of  the  members  of  the  board 
of  the  Calumet  &  Hecla  Company,  is  the  main  fact  upon 
which  the  complainant  must  invoke  the  prohibition  of  the 
act  of  Congress.  That  fact  is  not  enough.  That  the  two 
companies  are  in  a  sense  competitors,  and  that  the  product 
of  their  mines  will  ultimately  go  into  interstate  commerce, 
is  far  from  making  out  a  [731]  case  of  direct  or  necessary 
and  immediate  interference  with  that  kind  of  commerce. 
They  do  not  show  that  even  a  monopoly  of  the  product  will 
ever  probably  ensue,  to  say  nothing  of  the  utter  absence  of 
any  material  evidence  indicating  that  such  a  monopoly  in 
the  product  of  two  contiguous  mining  companies  would 
directly  or  necessarily  affect  commerce  among  the  states. 
No  express  agreement  is  shown  by  which  anything  is  to  be 
done  or  left  undone  from  which  an  unlawful  restraint  must, 
or  will,  probably  happen.  The  case  differs  from  all  of  the 
cases  appealed  to  by  the  learned  counsel  for  appellants  in 
this  important  particular.  In  the  Addyston  Pipe  oase^  the 
agreement  specifically  provided  a  scheme  for  the  suppression 
of  competition  between  the  parties  in  the  matter  of  sales  of 
iron  pipe  in  a  large  number  of  states  through  a  division  of 
territory  and  sham  bids,  the  parties  agreeing  to  divide  among 
each  other  a  share  in  the  profits  made  by  the  mill  to  which, 
by  their  concerted  effort,  the  particular  sale  was  directed. 
In  Montague  v.  Lowry^  198  U.  S.  38,  24  Sup.  Ct  807,  48 
L.  Ed.  608,  was  involved  an  express  agreement  between  man- 
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ufacturers  of  tiles  and  dealers  within  a  given  territory  by 
which  the  plaintiflfs  were  unable,  not  being  members  of  the 
combination,  to  procure  titles  without  paying  a  great  ad- 
vance over  those  who  were  members  of  the  combination. 
In  the  case  of  Swift  c6  Company  v.  TJrdted  States^  196  U.  S. 
875,  25  Sup.  Ct.  276,  49  L.  Ed.  518,  the  agreement  involved 
a  combination  between  packers  and  dealers  in  fresh  meat 
throughout  the  United  States  for  the  express  purpose  of 
regulating  prices,  freights,  and  shipments  and  sales  of  live 
stock.  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52 
L.  Ed.  488,  involved  a  widespread  combination  among  the 
union  labor  organizations  to  prevent  the  sale  of  hats  any- 
where within  the  United  States  made  by  a  hat  maker  at 
Derby,  Conn.,  until  he  should  unionize  his  shops.  In  Chesa- 
peake (&  Ohio  Fuel  Co.  v.  United  States^  115  Fed.  610,  53 
C.  C.  A.  256,  there  was  an  express  agreement  among  14 
coal-mining  companies  engaged  in  interstate  commerce  for 
the  purpose  of  fixing  prices  and  regulating  production  and 
shipments.  The  cases  of  Continental  Wall  Paper  Co.  v. 
Voight,  148  Fed.  939,  78  C.  C.  A.  567,  and  John  D.  Park  & 
Sons  Co.  V.  Hartman,  153  Fed.  24,  82  C.  C.  A.  158,  12 
L.  R.  A.  (N.  S.)  135,  both  being  decided  by  this  court,  were 
cases  which  involved  systems  of  contract  between  producers, 
wholesale  and  retail,  carrying  on  business  in  every  state  of 
the  Union,  for  the  express  purpose  of  maintaining  prices  and 
stifling  competition,  and  were  obviously  cases  which  directly 
affected  freedom  of  commerce  among  the  states. 

In  the  absence  of  any  such  express  terms  of  the  agreement 
providing  for  acts  directly  affecting  interstate  commerce, 
complainants  must  by  facts  and  circumstances  show  that  the 
direct  and  necessary  result  of  what  has  been  done  and 
threatened  is  to  restrain  interstate  commerce.  The  burden 
of  showing  acts  and  circumstances  which  establish  the  fact 
that  an  unlawful  result  is  contemplated  and  will  ensue, 
unless  checked,  is  upon  those  asserting  the  illegality  of  the 
contract  assailed. 

[732]  In  Cincinnati,  P.  B.  S.  <&  P.  Packet  Co.  v.  Bay,  200 
U.  S.  179,  184,  26  Sup.  Ct.  208,  209,  50  L.  Ed.  428,  it  is 
cogently  said,  in  respect  to  the  question  as  to  whether  a  par- 
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ticular  combination  or  agreement  will  operate  to  produce 
an  unlawful  result  under  the  anti-trust  law,  that  "  a  con- 
tract is  not  to  be  assumed  to  contemplate  unlawful  results 
unless  a  fair  construction  •  requires  it  upon  the  established 
facts." 

No  unlawful  object  has  been  shown,  and  no  such  facts 
established,  as  to  convince  us  that  the  necessary  consequence 
of  the  combination  complained  of  will  result  in  any  direct, 
immediate,  or  necessary  restraint  of  interstate  commerce. 

Finally,  the  facts  of  the  case  do  not  bring  the  conduct  of 
the  Calumet  &  Hecla  Mining  Company  under  the  condemna- 
tion of  the  Michigan  statute  against  monopolies.  The  pur- 
chase of  shares  and  the  acquirement  of  the  additional  50,000 
acres  of  copper-producing  lands  has  the  sanction  of  the 
express  law  of  Michigan,  and,  while  the  power  to  acquire 
shares  or  additional  lands  may  be  subject  to  the  condition 
that  such  acquisition  shall  not  result  in  monopoly  or  the 
unlawful  suppression  of  competition,  there  are  no  such  re- 
sults to  be  feared  from  the  acts  and  conduct  attributable  to 
the  Calumet  &  Hecla  Mining  Company  as  to  bring  it  within 
the  Michigan  act. 

The  decree  dismissing  the  bill  and  discharging  the  injunc- 
tion must  be  affirmed. 

Cochran,  District  Judge. 

I  concur  with  Judge  Lurton's  statement  of  fact  and  in  the 
conclusion  he  has  reached,  but  think  best  to  state  the  par- 
ticular ground  upon  which  I  have  come  to  that  conclusion. 
The  principal  ground  upon  which  it  is  claimed  that  the 
decrees  of  the  lower  court  should  be  reversed  is  that  the 
transnction  complained  of  was  in  violation  of  the  national 
anti-trust  act.  It  is  urged  also  that  it  is  in  violation  of  the 
Michigan  anti -trust  act.  The  stress  of  the  argument  is  upon 
the  application  of  the  national  act,  and  I  will  proceed  at 
once  to  address  myself  to  the  question  as  to  whether  it  affects 
the  legality  of  the  transaction  complained  of. 

Here,  we  must  first  inquire  whether  this  question  is  an 
open  one.  Is  or  not  a  consideration  thereof  foreclosed  by 
any  decision  of  the  Supreme  Court  ?    I  think  that  it  is,  and 
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that  by  the  first  decision  made  by  that  court  under  that  act. 
I  refer  to  the  case  of  United  States  v.  E.  C.  Krdght  Comr- 
pcmy,  156  U.  S.  1,  15  Sup.  Ct  249,  39  L.  Ed.  325.  It  is 
practically  conceded  that  this  is  so,  if  the  authority  of  that 
case  has  not  been  overthrown  or  weakened  by  subsequent 
decisions.  It  is  earnestly  contended  that  it  has  been  sub- 
stantially overruled  by  later  decisions  of  the  Supreme  Court. 
The  decisions  relied  on  are  those  in  the  cases  of  Addystov 
Pipe  cfe  Steel  Co.  v.  United  States,  175  U.  S.  211,  20  Sup.  Ct. 
96,  44  L.  Ed.  136;  Northern  Securities  Company  v.  United 
States,  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679;  Swift 
d:  Co.  V.  United  States,  196  U.  S.  875,  26  Sup.  Ct  276,  49 
L.  Ed.  518;  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301, 
52  L.  Ed,  488.  It  is  claimed  that  the  decision  in  the  Addy- 
ston  Pipe  cfe  Steel  Company  case  left  not  much,  if  any, 
force  in  it,  and  that  in  the  Swift  case  left  nothing  of  it. 
But  the  deci[733]sion  in  the  Northern  Securities  Company 
case  is  claimed  to  be  more  in  point  than  either  of  the  others, 
as  its  facts  fit  more  closely  the  facts  of  the  Knight  case,  and 
it  is  said  that  these  suits  were  brought  on  the  basis  of  the 
decision  in  that  case.  It  is  further  claimed  that  the  majority 
of  the  court  in  the  case  of  United  States  v.  American  Tobacco 
Company  (C.  C.)  164  Fed.  700,  took  the  position  that  the 
Knight  case  is  no  longer  any  proper  foundation  for  the 
point  decided  in  it.  In  answer  to  the  possible  suggestion 
that  in  no  subsequent  case  has  the  Supreme  Court  expressed 
any  doubt  as  to  the  correctness  of  the  decision  in  that  case, 
and  that  whenever  it  has  referred  thereto  it  has  done  so  with 
seeming  approval,  it  is  said  that  the  Supreme  Court  had  in 
mind  that  the  facts  of  the  case  were  different  from  what 
they  really  were,  and  that  what  it  so  approved  was  this  sup- 
posititious case  and  not  the  real  case.  This  is  shown,  it  is 
claimed,  by  the  consideration  that  the  points  actually  de- 
cided in  these  later  cases  are  in  direct  conflict  with  that 
really  decided  in  the  Knight  case. 

I  think  that  the  majority  of  the  court  in  the  American 

Tobacco  Com/pany  case  hardly  went  as  far  as  claimed,  but 

at  least  two  of  the  three  judges  constituting  that  majority 

did  question  the  correctness  of  the  decision  in  that  case,  and 

10870*^—8.  Doc.  in,  62-1.  vol  \ 
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did  intimate  that  it  was  overthrown  by  the  later  decisions. 
Judge  Lacombe  said  that  it  seemed  to  him  that  subsequent 
decisions  of  the  Supreme  Court  had  modified  the  opinion  in 
that  case,  and  Judge  Coxe  that  it  was  interesting  to  note  that 
the  Chief  Justice,  who  wrote  the  opinion  of  the  court  therein, 
also  wrote  the  unanimous  opinion  in  Loewe  v.  Lawlor^  that 
an  examination  of  numerous  decisions  since  that  case  leads 
to  the  conclusion  that  there  had  been  constantly  a  tendency 
toward  a  broader  and  more  liberal  construction  of  the  stat- 
ute or  wider  scope  therefor,  and  that  the  only  distinction 
between  that  case  and  the  Loewe-Lawlor  case  is  that  in  one 
the  acts  complained  of  related  to  the  manufacture  and  sale 
of  sugar  and  in  the  other  to  the  manufacture  and  sale  of 
hats.  Both  these  judges  seem  to  indicate  a  preference  for 
the  view  taken  by  Justice  Harlan  in  his  dissenting  opinicm. 
I  do  not  find  that  Judge  Noyes,  the  other  judge  of  the  ma- 
jority, questioned  the  authority  of  that  decision  to  any 
extent.  Judge  Ward,  who  dissented,  took  the  position  that 
that  decision  had  not  been  affected  by  any  subsequent  one 
and  is  still  in  full  force.  Counsel  for  appellant  attacked  that 
case  in  the  lower  court,  the  same  as  here,  and  possibly  with 
some  measure  of  success,  as  it  seems  to  have  been  somewhat 
shy  of  basing  the  conclusion  reached  on  the  authority  thereof. 

The  vital  relation  of  the  Knight  case  to  this  case,  and  the 
attack  made  upon  it  in  the  American  Tobacco  Gompamy  case 
and  here,  calls  for  a  somewhat  extended  consideration 
thereof.  The  propriety  of  so  doing  is  helped  out  by  the  fact 
that  this  seems  to  be  the  first  case  that  has  arisen  since  then 
involving  the  exact  question  involved  therein.  I  do  not  un- 
derstand that  the  American  Tohacco  Gom^pany  case  hinges 
upon  that  case,  as  this  one  does.  Besides,  a  true  concep- 
tion of  what  was  decided  therein  and  the  reasoning  upon 
which  it  was  based  is  essential  to  a  correct  determination  of 
the  effect  thereon  of  the  later  cases  which  are  claimed  to 
have  overthrown  it. 

[784]  I  may  say  at  the  outset  that  I  think  that  that  case 
not  only  fits  this  case,  and  has  not  been  affected  by  the  de- 
cision in  any  subsequent  case,  but  that  it  was  ccMcrectly 
decided ;  and,  further,  that  it  is  not  likely  that  it  was  incor- 
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rectly  decided.  The  conclusion  there  reached  represented 
not  only  the  views  of  all  the  members  of  the  Supreme  Court 
except  Justice  Harlan,  who  dissented,  and  Justice  Jackson, 
who  did  not  sit  therein  because  of  illness,  but  of  the  Circuit 
Court  of  the  Eastern  District  of  Pennsylvania,  where  the 
case  originated,  and  of  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit,  where  it  was  first  carried  on  appeal.  And 
though  Mr.  Justice  Jackson  did  not  sit  in  the  case,  the  con- 
clusion reached  accorded  with  his  views  as  expressed  in  the 
case  of  In  re  Cfreene  (C.  C.)  52  Fed.  104,  a  case  of  like  char- 
acter, and  those  courts,  in  deciding  as  they  did,  simply  fol- 
lowed in  the  path  which  he  had  theretofore  clearly  marked 
out. 

In  considering  this  case,  I  would  direct  the  attention 
singly  to  three  separate  and  distinct  matters.  They  are, 
first,  the  condition  of  things  before  the  doing  of  the  thing 
complained  of  therein;  second,  the  thing  done  that  was  com- 
plained of;  and,  third,  the  thing  sought  to  have  done.  The 
condition  of  things  referred  to  was  this:  The  American 
Sugar  Refining  Company,  a  New  Jersey  corporation,  in  New 
York,  New  Jersey,  and  several  other  places,  was  engaged  in 
the  business  of  refining  sugar  thereat  and  selling  the  sugar 
so  refined.  The  business  which  it  so  did  was  65  per  cent  of 
the  business  of  that  kind  done  in  the  United  States.  The 
E.  C.  Knight  Company,  the  Franklin  Sugar  Company,  the 
Spreckels  Sugar  Refining  Company,  and  the  Delaware  Sugar 
House,  each  of  which  was  a  Pennsylvania  corporation  and 
had  no  connection  with  the  others,  owned  like  plants  located 
at  Philadelphia,  and  were  engaged  in  the  business  of  refining 
sugar  at  their  respective  refineries  and  selling  the  sugar  so  re- 
fined. The  business  done  by  all  four  was  33  per  cent  of  the 
whole.  The  busincvss  done  by  the  five,  therefore,  constituted 
98  per  cent  thereof.  The  other  2  per  cent  was  done  by  a 
Massachusetts  corporation,  the  Revere,  whose  plant  was 
located  at  Boston.  Each  one  of  the  five  corporations  was  en- 
gaged in  external  commerce.  They  sold  sugar  for  delivery 
in  other  states  than  where  made  and  sold,  and  no  doubt  a 
great,  if  not  the  principal,  part  of  the  business  done  by  them 
was  so  sold.    The  facts  of  the  case  will  not  allow  this  fea- 
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ture  thereof  to  be  minimized;  and,  as  I  view  it,  there  is  no 
occasion  to  minimize  it. 

Then,  what  was  the  thing  done  that  was  complained  of? 
The  American  Company  purchased  the  entire  capital  stock 
of  the  other  four  companies,  and  gave  in  exchange  therefor 
shares  of  its  own  stock.  It  thus  acquired  control  of  98  per 
cent  of  the  business  of  making  and  selling  refined  sugar  in 
the  United  States.  This  control  as  to  65  per  cent  was  by 
virtue  of  its  ownership  of  its  own  plant,  and  as  to  33  per 
cent  by  virtue  of  its  ownership  of  the  entire  capital  stock  of 
the  other  four  companies,  enabling  it  to  choose  the  boards  of 
directors  thereof,  who  would  have  control  of  the  operation 
of  their  plants  respectively.  And  the  acquisition  of  such 
stock  was  for  the  purpose  of  obtaining  such  control.  This 
feature  of  the  case,  also,  is  not  to  be  blinked. 

[735]  And  finally,  as  to  the  thing  sought  to  have  done.  It 
was  simply  an  undoing  of  what  had  been  done,  and  an 
injunction  against  attempting  to  do  it  again.  It  was  held 
that  the  nation  was  not  entitled  to  have  this  thing  done. 
We  are  thus  brought  face  to  face  with  the  reasoning  upon 
which  this  conclusion  was  based.  It  was  not  that  what 
had  been  done  was  not  within  the  national  act  The  court 
went  deeper  than  this.  It  was  that  the  nation,  through  (Con- 
gress, by  the  national  act,  had  no  right  to  attempt  to  prevent 
what  had  been  done  from  being  done,  and  hence  had  no  right 
to  complain  of  its  being  done.  Of  course,  this  being  so,  the 
presumption  was  that  the  nation,  through  Congress,  had  not 
by  the  national  act  attempted  to  prevent  what  had  been  done 
from  being  done,  and  hence  that  it  was  not  within  the  act 
But  the  court  concerned  itself  with  the  deeper  question — 
with  what  was  fundamental,  and  not  with  what  was  acci- 
dental. And,  if  I  may  be  permitted  to  suggest  it,  I  think 
that  the  confusion  that  has  arisen  as  to  the  correctness  and 
effect  of  the  decision  in  the  Knight  case  and  the  effect  thereon 
of  the  later  decisions  is  due  to  the  fact  that  it  has  been  over- 
looked that  concern  was  there  had,  not  with  what  the  act 
meant,  but  with  what  the  nation,  through  C<»igre6B,  had 
power  to  enact 

How,  then,  was  it  made  out  that  the  nation  had  no  right, 
through  Congress,  by  that  act,  to  prevent  what  had  been 
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done  from  being  done,  and  henoe  had  no  right  to  complain 
of  its  being  done.  It  was  in  this  way.  What  had  been  done 
was  not  external  commerce,  nor  did  it  relate  to  or  affect  di- 
rectly such  commerce,  and  hence  did  not  come  within  the 
commercial  provision  of  the  national  Constitution,  which 
was  the  only  provision  thereof  that  could  be  claimed  to  au- 
thorize the  nation,  through  Congress,  to  prevent  what  had 
been  done  from  being  done.  So  far  as  it  was  commerge  at 
all  or  was  related  to  or  directly  affected  commerce,  it  was  in- 
ternal commerce,  and  the  doing  of  it  was  solely  within  the 
state's  jurisdiction.  Mr.  Chief  Justice  Fuller  emphasized 
the  importance  of  respecting  the  boundary  of  each  govern- 
ment's jurisdiction.  It  was  "vital,"  he  said,  that  ''the  de- 
limitation between  the  two,  however  sometimes  perplexing, 
should  always  be  recognized  and  observed."  And,  further, 
he  said  that  "  acknowledged  evils,  however  grave  and  urgent 
they  may  appear  to  be,  had  better  be  borne  than  the  risk  be 
run  in  the  effort  to  suppress  them  of  more  serious  conse- 
quences by  resort  to  expedients  of  even  doubtful  constitu- 
tionality." 

To  complete  the  line  of  reasoning  upon  which  the  conclu- 
sion reached  is  based,  it  remains  to  indicate  wherein  what 
had  been  done  was  held  not  to  be  external  commerce  and  not 
to  relate  thereto  or  affect  it  directly.  It  was  essential  both 
that  it  .was  not  such  commerce,  and  that  it  did  not  relate 
thereto  or  so  affect  it,  in  order  that  what  had  been  done 
should  have  been  beyond  the  national  jurisdiction.  The 
nation  has  jurisdiction  of  what  relates  to  or  affects  directly 
external  commerce  as  well  as  external  commerce  itself  under 
the  commercial  provision.  It  is  necessary  to  complete  juris- 
diction of  such  commerce.  Jurisdiction  of  the  thing  itself 
would  be  of  but  little  consequence  if  jurisdiction  did  not  also 
cover  that  which  related  thereto  or  affected  [786]  it  di- 
rectly. It  is  only  of  what  is  not  external  commerce  and 
affects  it  only  indirectly  that  it  does  not  have  jurisdiction. 
There  was  no  room  to  claim  that  what  had  been  done  was 
itself  external  commerce.  What  had  been  done  was  simply 
the  purchase  by  the  one  company  of  the  entire  capital  stock 
of  the  other  four,  and  the  giving  in  exchange  therefor  shares 
of  its  own  capital  stock.    If  it  be  a  fact  that  a  sale  of  such 
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stock  for  delivery  in  another  state  than  that  where  the  sale 
was  made  would  have  been  external  commerce,  there  was  no 
such  sale  made.  The  most  that  can  be  claimed  is  that  what 
had  been  done  related  to  or  aiffected  directly  such  commerce. 
Did  it  do  so? 

Each  corporation  was  a  Pennsylvania  corporation.  The 
refineries  and  other  property  owned  by  each  was  internal. 
Th^  operation  of  the  refineries  and  manufacture  of  refined 
sugar  thereat  was  internal.  It  was  only  when  the  corpora- 
tions were  engaged  in  selling  the  sugar  so  made  that  things 
took  on  an  external  hue,  and  then  only  in  case  sales  for  de- 
livery outside  of  the  state  were  made.  Commerce  has  been 
likened  to  a  stream,  and  sugar  produced  at  those  refineries 
did  not  become  a  part  of  external  commerce  until  placed  in 
the  stream  of  external  commerce,  which  would  be  when  sold 
for  delivery  on  the  outside.  Sales  for  delivery  within  the 
state  were  purely  internal.  Now,  the  purchase  of  the  stock 
had  no  relation  to  and  did  not  affect  in  any  way  the  sugar 
that  had  been  put  into  the  stream  of  external  commerce  prior 
thereto.  That  was  a  matter  of  the  past.  Nor  did  it  relate 
to  or  affect  directly  the  sugar  that  might  be  placed  therein 
thereafter.  It  depended  entirely  on  whether  thereafter  the 
refineries  were  operated,  and,  if  operated,  on  whether,  if  any 
of  the  sugar  thereafter  refined  thereat  were  placed  in  said 
stream,  such  purchase  would  affect  it  at  all.  The  mere  fact 
that  the  intent  and  purpose  was  to  place  such  sugar  therein 
could  not  make  such  purchase  relate  to  or  affect  directly  ex- 
ternal commerce.  It  may  be  said  that  it  affected  it,  but  only 
indirectly  so.  If  it  can  be  said  that  it  affected  it  directly, 
then,  whenever  one,  under  any  circumstances,  intends  and 
purposes  to  place  property  owned  by  him  in  the  stream  of 
external  commerce,  such  commerce  is  affected  directly,  and 
he  and  that  property  pass  within  the  national  jurisdiction. 
But  this  cannot  be.  As  well  said  by  Mr.  Justice  Lamar  in 
the  case  of  Kidd  v.  Pearson^  128  U.  S.  1,  9  Sup.  Ct.  6,  32 
L.  Ed.  346: 

"  If  It  be  held  that  the  term  (commerce)  includes  the  regulation  of 
all  such  manufactures  as  are  intended  to  be  the  subject  of  commercial 
transactions  In  the  future,  it  Is  impossible  to  deny  that  it  would  also 
include  the  productive  industries  that  contemplate  the  same  thing. 
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The  result  would  be  that  Congress  would  be  Invested  to  the  exclusion 
of  the  states  with  the  power  to  regulate  not  only  manufacturers,  but 
also  agriculture,  horticulture,  stock  raising,  domestic  fisheries,  min- 
ing— in  short,  every  branch  of  human  industry." 

In  the  Knight  case  Mr.  Chief  Justice  Fuller  said : 

"  Slight  reflection  wiU  show  that  if  the  national  power  extends  to 
all  contracts  and  combinations  in  manufacture,  agriculture,  mining, 
and  other  productive  industries,  whose  ultimate  result  may  affect 
external  commerce,  comparatively  little  of  business  operations  and 
affairs  would  be  left  for  state  control." 

The  purchase  of  those  stocks  no  more  related  to  or  affected 
directly  external  commerce  than  if  the  American  Company, 
instead  of  pur  [737]  chasing  them,  had  purchased  from 
those  corporations  themselves  their  refineries  and  other  prop- 
erty. Purchase  of  the  capital  stock  was  but  an  indirect  way 
of  acquiring  the  properties  themselves.  By  the  purchase,  in- 
stead of  acquiring  the  properties  of  the  corporations,  they  ac- 
quired an  interest  in  the  corporations  that  owned  them.  If  the 
properties  of  the  corporations  had  been  owned  and  operated, 
not  by  the  corporations,  but  by  trustees  for  the  benefit  of  the 
stockholders,  a  purchase  from  the  cestuis  que  trustent  of  their 
beneficial  interests  would  have  had  no  more  relation  to  or 
affected  no  differently  external  commerce  than  a  purchase 
from  the  trustees. 

Such,  then,  is  the  line  of  reasoning  by  which  the  Supreme 
Court  reached  its  conclusion  in  the  Knight  case,  I  have 
put  it  in  a  different  and  somewhat  amplified  form  in  an 
effort  to  make  it  plain,  but  a  reading  of  Mr.  Chief  Justice 
Fuller's  opinion  will  show  that  I  am  justified  in  claiming 
that  such  is  the  reasoning  on  which  that  conclusion  is  based. 

Before  passing  from  the  consideration  of  this  case,  it  is  to 
be  noted  that  it  was  not  involved  therein  whether  if,  after  the 
purchase,  those  corporations  had  entered  into  an  agreement 
amongst  themselves  concerning  the  external  commerce  to  be 
done  by  them,  such  an  agreement  would  have  related  to  and 
affected  directly  such  commerce  and  been  within  the  national 
jurisdiction.  What  was  sought  to  have  done  was  not  the 
undoing  of  any  such  agreement,  but  the  undoing  of  the  pur- 
chase of  the  stock.    Nor  was  it  involved  therein  whether 
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the  nation,  through  its  jurisdiction  over  commerce  among  the 
states  and  with  foreign  nations,  could  by  appropriate  legis- 
lation have  excluded  from  such  commercial  stream  any  of  the 
sugar  that  had  been  manufactured  at  the  refineries  of  any 
of  the  five  corporations.  These  two  questions  are  entirely 
distinct  from  that  which  arose  and  was  decided  in  that  case. 
That  question  was  whether  the  one  corporation  had  the  right, 
so  far  as  the  national  act  was  concerned,  to  purchase  the 
capital  stock  of  the  other  four.  It  was  held  that  it  did,  and 
it  seems  to  me  that  there  is  no  escape  from  that  conclusion 
and  the  reasoning  on  which  it  is  based. 

We  come,  then,  to  the  question  whether  this  decision  has 
been  affected  to  any  extent  by  the  subsequent  decisions  of  the 
Supreme  Court.  As  heretofore  stated,  I  do  not  think  that  it 
has;  and  I  will  now  attempt  to  make  this  position  good. 
The  extended  consideration  of  the  Knight  case  renders  un- 
necessary any  like  consideration  of  the  cases,  the  decisions  in 
which  are  claimed  to  have  affected  that  in  that  case.  A  very 
general  reference  thereto  will  be  sufficient  to  show  that  tloy 
have  in  no  wise  affected  it.  Take,  for  instance,  the  Addy- 
ston  Pipe  c&  Steel  Goinpany  and  Swift  cases^  which  are 
somewhat  alike  in  their  essential  characteristics.  Each  of 
these  cases  involved  an  agreement  between  several  independ- 
ent manufacturers  or  producers,  the  one  of  iron  pipe  and  the 
other  of  meat,  each  of  whom  was  engaged  in  interstate  com- 
merce, which  agreement  related  to  and  directly  affected  that 
commerce  so  far  as  they  were  engaged  in  it  in  the  way  of  re- 
straining it,  their  independency  being  preserved  except  so 
far  as  affected  by  that  agreement.  It  was  held  that  the 
agree  [ 738 Jment  in  each  case  was  a  combination  within  the 
national  act,  and  its  further  execution  was  enjoined.  In  the 
Swift  case  the  agreement  related  to  and  affected  some  mat- 
ters that  may  be  said  to  have  been  purely  internal  as  well  as 
to  the  external  commerce  of  the  parties  thereto,  and  the  exe- 
cution of  the  agreement  in  those  particulars  was  enjoined  as 
well  as  in  so  far  as  it  affected  such  commerce.  The  neces- 
sities of  this  case  do  not  require  a  presentation  of  the  line 
of  reasoning  by  which  Mr.  Justice  Holmes  justifies  this  part 
of  the  decision.  That  portion  thereof  in  no  way  concerns  the 
Knight  case. 
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Then  as  to  the  case  of  Loewe  v.  Lawlor^  sometimes  referred 
to  as  the  "  Danbury  Hat  caaey  That  case  involved  the  ques- 
tion whether  a  boycott  on  the  part  of  the  United  Hatters  and 
affiliated  organizations  of  laborers,  against  the  external  com- 
merce of  the  manufacturers  of  those  hats  was  a  combination 
within  the  national  act.  It  was  held  that  it  was  and  its 
continuation  was  enjoined. 

Now,  I  fail  to  see  how  these  three  cases  have  any  bearing 
whatever  on  the  Knight  case.  A  decision  that  a  combina- 
tion that  relates  to  and  affects  directly  external  commerce 
within  the  national  act  is  certainly  not  antagonistic  to  one 
that  decides  that  a  transaction  which  does  not  relate  thereto 
and  affects  it  indirectly  only  is  not  within  that  act.  Nor  is 
a  decision  that  an  agreement  between  two  or  more  corpora- 
tions with  reference  to  the  external  commerce  done  by  thein 
relates  thereto  and  affects  it  directly  antagonistic  to  one  that 
decides  that  a  purchase  by  one  competitor  of  the  property 
by  which  he  carries  on  such  business  does  not  relate  to  ex- 
ternal commerce  and  affects  it  indirectly  only.  Of  similar 
character  to  these  three  cases  is  that  of  Montague  v.  Lowry^ 
193  U.  S.  38,  24  Sup.  Ct.  307,  48  L.  Ed.  608. 

Finally,  how  is  it  as  to  the  Northern  Securities  Company 
casef  It  must  be  conceded  that  this  case  is  more  like  the 
Knight  case  than  either  of  the  others.  The  minority  judges 
in  that  case,  as  represented  by  the  dissenting  opinion  of  Mr. 
Justice  White,  regarded  that  the  Knight  case  required  a 
decision  that  the  transaction  there  involved  was  not  within 
the  national  act.  Of  course,  if  this  position  was  correct,  then 
the  decision  in  that  case  does  conflict  with  that  in  the  Knight 
case^  and  the  latter  case  must  be  considered  to  have  been 
overthrown  by  the  former.  The  likeness  between  the  two 
cases  consists  in  the  fact  that  in  the  later  case,  as  in  the  earlier 
one,  the  validity  of  the  purchase  of  the  stock  in  a  corpora- 
tion was  involved.  But  even  here  there  was  a  difference. 
In  the  earlier  case  the  purchasing  corporation  was  engaged 
in  the  same  business  as  that  of  the  corporations  whose  stock 
it  purchased,  and  those  corporations  were  competitors  of 
it,  whereas  in  the  later  case  the  purchasing  corporation  was 
not  engaged  in  the  same  business  as  that  of  the  competing 
corporations  whose  stock  it  purchased.     It  was  engaged  in 
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no  business  except  that  of  purchasing  and  holding  that 
stock.  But  in  this  case,  as  in  that,  the  effect  of  the  purchase 
was  to  put  the  control  of  the  competing  corporations  in  one 
and  the  same  hand.  There  was,  therefore,  nothing  in  this 
difference  to  cause  a  difference  of  decision.  If  one  of  tlie 
competing  corporations  in  the  Northern  Securities  Company 
case  had  purchased  the  capital  stock  of  the  other,  we  would 
have  thus  far  [739]  exactly  the  same  case  as  the  Knight 
case.  And  the  purchase  by  the  outside  corporation  of  the 
capital  stock  of  the  two  competing  corporations  was,  in  lU 
legal  significance,  nowise  different  from  a  purchase  by  one 
of  the  two  of  the  capital  stock  of  the  other. 

But  here  the  likeness  between  the  two  cases  stops.  In  a 
striking  particular  they  are  different — so  different  in  this 
particular  as  to  necessitate,  in  my  judgment,  a  difference  of 
decision.  That  particular  was  this:  The  property  of  each  of 
the  two  competing  corporations,  to  wit,  the  Great  Northern 
Railway  Company  and  the  Northern  Pacific  Railway  Com- 
pany, was  interstate  in  its  character,  and  the  operation  there- 
of was  interstate.  It  follows  that  the  purchase  of  the  ^ock 
of  the  two  corporations  and  combining  them  in  one  corpo- 
ration was  an  interstate  transaction.  That  transaction  re- 
lated to  and  affected  directly  interstate  commerce.  It  did 
so  as  much  as  if  the  one  corporation  had  purchased  the 
property  of  the  other.  If  that  had  been  the  nature  of  the 
transaction,  it  could  not  have  been  contended  that  it  was  not 
mterstate  in  its  character.  How  different  this  from  what  we 
have  found  to  have  been  the  case  in  the  Knight  case.  The 
properties  of  the  four  Pennsylvania  corporations  and  their 
operation  were  not  interstate  in  their  character.  They  were 
purely  internal  to  the  state  of  Pennsylvania,  and  likewise 
would  have  been  their  purchase  by  the  New  Jersey  corpora- 
tion. Nowise  different  was  the  purchase  by  it  of  the  capi- 
tal stock  of  these  corporations.  It  follows  that  there  was 
no  room  to  claim  in  the  Northern  Securities  Company  case 
that  the  transaction  there  involved  was  not  within  the  na- 
tional jurisdiction.  The  question  raised  was  solely  as  to 
whether  that  transaction  was  within  the  meaning  of  the 
national   act.    It  is  true  that  Mr.  Justice  White  argued 
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strenuously  that  it  was  not  within  that  jurisdiction,  but, 
with  all  due  respect,  I  submit  that  he  was  in  error  here.  The 
basis  of  his  argument  that  the  transaction  attacked  was  not 
within  the  national  jurisdiction  was  that  the  purchase  by 
the  Northern  Securities  Company  of  the  capital  stock  of 
the  two  railway  companies  was  not  interstate  commerce. 
That  is  undoubtedly  true.  But  that  circumstance  was  not 
sufficient  to  take-  the  transaction  out  of  such  jurisdiction. 
If,  though  not  itself  interstate  commerce,  it  related  to  and 
aflfected  directly  interstate  commerce,  then  it  was  within  that 
jurisdiction.  That  it  did  so  is  evident  from  the  fact  that 
it  was  a  purchase  of  the  stock  of  corporations  whose  property 
and  the  operation  thereof  was  interstate.  It  was  as  much 
mterstate  as  if  one  of  the  two  competing  corporations  had 
purchased  the  capital  stock  or  the  property  of  the  other. 

I,  therefore,  conclude  that,  to  no  extent  whatever,  has  the 
authority  of  the  Knight  case  been  aflFected  by  any  of  the  later 
decisions  of  the  Supreme  Court. 

Before  quitting  this  branch  of  the  case,  it  may  be  proper 
to  show  that  the  Knight  case  fits  this  case,  though,  as  hereto- 
fore stated,  it  is  practically  conceded  that  it  does.  The  Calu- 
met &  Hecla  Company  has  not  acquired  the  entire  capital  stock 
of  the  Osceola  Company.  It  has  not  acquired  the  ownership 
of  a  majority  of  that  stock.  It  has  acquired  the  ownership 
of  a  portion,  and  the  right  to  vote  another  [740]  portion, 
the  two  together  being  a  majority  thereof.  The  business 
here  involved  is  that  of  mining  instead  of  refining  sugar. 
Otherwise  there  is  no  difference  between  that  case  and  this. 
The  property  of  the  Osceola  Company  and  its  operation  is 
internal  to  the  state  of  Michigan,  as  that  of  the  Pennsylvania 
corporations  was  to  that  state.  The  differences  in  detail 
referred  to  do  not  call  for  a  difference  of  decision.  The 
conclusion  must  be  reached,  then,  that  the  transaction  com- 
plained of  herein  is  not  within  the  national  act.  If  the 
Calumet  &  Hecla  Company  had  purchased  the  property  of 
the  Osceola,  or  if  that  property  had  been  held  by  a  trustee 
for  the  benefit  of  its  stockholders  and  the  Calumet  &  Hecla 
Company  had  purchased  the  beneficial  interests  of  the  cestuis 
que  trustent,  certainly  the  transaction  would  not  in  either 
case  have  been  within  that  act.    No  more  can  it  be  said  that 
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a  purchase  by  it  of  the  capital  stock,  or  a  majority  thereof, 
or  of  a  portion  thereof  and  the  right  to  vote  another  portion, 
the  two  together  constituting  a  majority,  is  within  it. 

It  seems  to  me  that  the  existence  of  any  difficulty  in  deter- 
mining how  this  case  ought  to  be  decided,  so  far  as  this 
question  is  concerned,  is  due  to  the  manner  in  which  it  is  ap- 
proached. If  it  is  approached  in  an  eflFort  to  reach  a  con- 
clusion as  to  whether  the  transaction  involved  is  within  the 
meaning  of  the  national  act,  it  may  be  hard  to  dispose  of  it 
correctly.  But  if  it  is  approached  as  the  Knight  case  was 
approached  by  the  judges  of  the  different  courts  who  ren- 
dered opinions,  holding  that  the  transaction  attacked  therein 
was  not  within  that  act,  which  was  in  an  effort  to  reach  a 
conclusion  as  to  whether  it  was  within  the  national  juris- 
diction, and  consequently  whether  it  could  properly  have 
been  put  within  that  act,  no  room  for  doubt  as  to  how  it  ought 
to  be  decided  will  be  left. 

As  indicated  at  the  start,  it  is  also  claimed  that  the  trans- 
action involved  here  is  within  the  state  act.  The  claim  that 
it  is  so  is  based  largely,  if  not  altogether,  on  the  same  line 
of  reasoning  upon  which  it  is  claimed  to  be  within  the  na- 
tional act.  Indeed,  on  the  one  side,  it  seems  to  be  claimed  to 
be  within  the  state  act  because  it  is  within  the  national  act, 
and,  on  the  other  hand,  that  is  not  within  the  state  act  be- 
cause it  is  not  within  the  national  act.  This,  no  doubt,  is 
due  to  the  fact  that  both  sides  of  this  case  have  approached 
it  from  the  standpoint  as  to  what  is  the  true  meaning  of  both 
acts,  and  not  from  the  standpoint  as  to  which  jurisdiction — 
national  or  state — the  transaction  complained  of  is  within. 
So  approaching  it,  it  was  but  natural  to  feel  that  the  ques- 
tion whether  that  transaction  was  within  the  state  act  de- 
pended on  whether  it  was  within  the  national  act.  For  the 
language  of  both  acts  is  substantially  similar,  though  that 
of  the  state  act  is  somewhat  more  verbose.  But  approaching 
it  from  the  proper  standpoint,  as  I  have  claimed  it  to  be,  as 
soon  as  it  is  determined  that  the  transaction  in  question  is 
not  within  the  national  act,  it  is  at  once  realized  that  it 
does  not  necessarily  follow  that  because  it  is  not  within  the 
one  act  it  is  not  within  the  other.  The  transaction  being 
within  the  state  jurisdiction,  and  not  within  the  national,  it 
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may  weU  be  within  the  state  act,  though  not  within  the  na- 
tional. The  question,  then,  as  to  whether  it  is  within  the 
state  act  hangs  on  whether  [741]  it  is  within  the  words 
thereof,  construed  in  the  light  of  the  circumstance  that  the 
state  had  power  to  put  it  there. 

So  construing  these  words,  how  does  the  matter  stand? 
The  Calumet  &  Hecla  Company  and  the  Osceola  Company 
were  created  and  organized,  and  have  ever  since  continued, 
to  transact  business  under  a  general  act  of  the  state  of  Michi- 
gan providing  for  the  incorporation  of  companies  for  min- 
ing, smelting,  and  manufacturing  copper  and  other  metals. 
By  that  act,  any  two  or  more  corporations  existing  there- 
under may  consolidate.  This  court  in  the  case  of  Marhury  v. 
Kentucky  Union  Land  Co.^  62  Fed.  335,  10  C.  C.  A.  393, 
held  that  an  act  authorizing  two  corporations  to  consolidate, 
also  authorizes  one  to  purchase  the  capital  stock  of  the  other, 
on  the  principle  that  the  greater  includes  the  less.  But  this 
was  not  the  only  authority  that  the  Calumet  &  Hecla  Com- 
pany had  to  purchase  the  stock  of  the  Osceola.  By  an 
amendment  to  that  general  act,  approved  May  10,  1906 
(Pub.  Acts  1905,  p.  153,  No.  105),  a  company  organized 
thereunder  was  expressly  authorized  "  to  subscribe  to,  pur- 
chase, acquire  and  own  "  stock  in  any  company  organized 
thereunder.  Neither  the  provision  authorizing  a  consolida- 
tion or  purchase  of  stock  has  ever  been  repealed  or  modified 
to  any  extent,  unless  it  has  been  done  by  the  anti-trust  legis- 
lation. There  are  two  anti-trust  acts  in  Michigan,  one  ap- 
proved June  23,  1899  (Pub.  Acts  1899,  p.  409,  No.  255),  and 
another,  declared  to  be  "  supplementary  to  and  declaratory  of 
and  in  addition  to  "  the  earlier  act,  approved  June  20,  1905 
(Pub.  Acts  1905,  p.  507,  No.  329).  The  original  act  was  in 
existence  at  the  time  of  the  approval  of  said  amendment  of 
May  10,  1905,  and  the  supplementary  one  was  approved  sub- 
sequent to  its  approval.  The  one  is  entitled  "An  act  to  pre- 
vent trusts,  monopolies  and  combination,"  etc.,  and  the  other 
"An  act  relative  to  agreements,  contracts  and  combinations 
in  restraint  of  trade  or  commerce."  It  is  not  necessary  to 
quote  from  the  body  of  either  act.  Each  contains  general 
language  in  the  line  of  its  title.    There  is  no  express  refer- 
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ence  to  the  legislation  referred  to  as  contained  in  said  general 
act  and  the  amendment  thereto.  It  is  not  to  be  taken  that 
it  impliedly  has  reference  thereto.  That  legislation  and 
those  acts  can  be  construed  together,  and  I  think  that  within 
well-recognized  principles  they  ought  to  be  so  construed. 
So  construing  them,  it  is  not  to  be  held  that  what  the  one 
expressly  authorizes  w  denied  by  the  other. 

[3471  AMERICAN  BANANA  COMPANY  v.  UNITED 
FRUIT  COMPANY.* 

ERROR    TO    THE    CIRCUIT    COURT    OF    APPEALS    FOR    THE    SECOND 

ciRcurr. 

No.   686.     Argued   Aprtl    12.   13,    1909.— Decided   April   26,    1909. 
[213  U.  S.,  847.1 

While  a  country  may  txeat  some  relations  between  Its  own  citizens 
as  governed  by  its  own  laws  in  regions  subject  to  no  sovereign,  like 
the  high  seas,  or  to  no  law  recognized  as  adequate,  the  general  rule 
is  that  the  character  of  an  act  as  lawful  or  unlawful  must  be  deter- 
mined wholly  by  the  law  of  the  country  where  it  is  done.^ 

[848]  Law  is  a  statement  of  the  circumstances  in  which  the  public 
force  will  be  brought  to  bear  upon  men  through  the  courts;  but  the 
word  commonly  is  confined  to  such  prophesies  or  threats  when  ad- 
dressed to  persons  living  within  the  power  of  the  courta 

A  statute  will,  as  a  general  rule,  be  construed  as  intended  to  be  con- 
fined in  its  operation  and  effect  to  the  territorial  limits  within 
the  jurisdiction  of  the  lawmaker,  and  words  of  universal  scope  will 
be  construed  as  meaning  only  those  subject  to  legislation. 

The  prohibitions  of  the  Sherman  Anti-Trust  Law  of  July  2,  1890,  c. 
(>47,  26  Stat.  209,  do  not  extend  to  acts  done  in  foreign  countries 
even  though  done  by  citizens  of  the  United  States  and  injuriously 
affecting  other  citizens  of  the  United  States. 

Sovereignty  means  that  the  decree  of  the  sovereign  makes  law;  and 
foreign  courts  can  not  condemn  the  influences  persuading  the  sov- 
ereign to  make  the  decree.  Rafael  v.  VereUt,  2  Wm.  Bl.  983,  1065, 
distinguished. 

Acts  of  soldiers  and  officials  of  a  foreign  government  must  l>e  takoi 
to  have  been  done  by  its  order. 

•For  opinions  of  the  lower  courts  (153  Fed,  Rep.  943)  see  ante, 
p.  262;  (160  Fed.  Rep.  184),  ante,  p.  872;  (166  Fed.  Rep.,  261)  se^ 
ante,  p.  563. 

^Syllabus  and  statements  of  arguments  copyrighted,  1900»  by  the 
Banks  Law  Publishing  Company. 
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A  conspiracy  In  this  country  to  do  acts  in  another  Jurisdiction  does 
not  draw  to  itself  those  acts  and  make  them  unlawful  if  they  are 
permitted  by  the  local  law. 

166  Fed.  Eep.  261,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Everett  P.  Wheeler^  with  whom  Mr.  Tlorace  E.  Dem- 
ing  was  on  the  brief,  for  plaintiff  in  error. 

The  Circuit  Court  should  have  taken  jurisdiction  of  this 
action.  Section  7  of  the  Sherman  Act  expressly  p^ovide^ 
for  the  bringing  of  suits  like  the  present  one,  "  in  any  Cir- 
cuit Court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found."  See  also  §  2,  Art.  VI,  Const. 
U.  S.  The  suit  at  bar  is  a  civil  suit,  arising  under  the  laws 
of  the  United  States  and  a  treaty  made  under  its  authority. 
It  is  brought  to  recover  for  injuries  done  by  defendant,  and 
declared  unlawful  by  the  Sherman  Act.  The  Circuit  Court 
is  a  court  of  the  United  States  and  is  bound  to  administer 
the  jurisdiction  conferred  upon  it. 

No  considerations  of  public  policy  or  comity  forbid  the 
courts  of  the  United  States  to  exercise  jurisdiction  and  de- 
cide this  controversy  on  the  merits. 

[849]  The  acts  complained  of  were  done  in  violation  of 
an  express  statute  of  the  United  States.  Costa  Rica  cannot 
give  immunity  to  defendant  for  this  offense,  nor  can  ex- 
ceptions be  read  into  the  Sherman  Act  not  expressed  in  the 
act  itself.  United  StatesY.  Union  Parifr^  91  U.  S.  72,  91; 
Fr€7ich  V.  Spencer^  21  How.  288;  Demarest  v.  Wynkoop,  3 
Johns.  Ch.  129,  142;  S.  P.  Chamberlain  v.  The  Western 
Transportation  Co.^  44  N.  Y.  305,  309;  Bayxk  of  Republic  v. 
City  of  St.  Joseph,  21  Blatch.  430,  439. 

Whatever  value  the  principles  of  comity  may  have,  thev 
can  not  be  extended  so  far  as  to  cloak  a  violation  of  the  laws 
of  the  nation  whose  comity  is  appealed  to.  The  Santissima 
Trinidad,  7  Wheat.  283,  354;  The  Belle  Corrunes,  6  Wheat. 
162,  169;  The  Marianna  Flora.,  11  Wheat.  1;  The  Merino, 
9  Wheat.  891,  405;  La  Jeune  Eugenie,  2  Mason,  409;  Under- 
hiU  V.  Hernandez,  65  Fed.  Rep.  577,  affirmed  168  U.  S.  250, 
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discussed  as  not  being  in  point.  See  also  People  v.  McLeod. 
26  Wend.  483. 

The  courts  of  this  country  can  consider  and  collaterally 
pass  upon  the  legality  of  acts  of  a  foreign  nation,  in  a  suit 
between  its  own  citizens.  Vasse  v.  Ball^  2  Dall.  270,  275;  3 
Kent's  Comm.  303,  304;  The  Santissima  Trinidad^  7  Wheat. 
283,  351,  354;  The  Eatrella^  4  Wheat.  298;  Angle  v.  Chicago^ 
St.  Paxil  etc,  R.  Co.,  151  U.  S.  119. 

The  extent  of  the  rule  is  that  a  court  can  not  sit  in  judg- 
ment on  the  act  of  a  foreign  power  where  that  act  is  directly 
drawn  in  question  in  a  suit  directly  against  such  foreign 
power,  or  against  an  officer  acting  within  its  territory  under 
its  commands.  Nabob  of  Arcot  v.  Ea^t  India  Co.^  4  Brown 
Ch.  131  (180) ;  TJie  Duke  of  Brunswick  v.  The  King  of 
Hanover,  6  Beav.  1  (affirmed  2  H.  of  L.  1) ;  Hatch  v.  Baez^ 
7  Hun,  596 ;  Rafael  v.  Verelst,  2  Wm.  Blackstone,  1055. 

The  supposed  government  authority  under  which  the  act 
is  done  is  in  itself  invalid.  The  Costa  Kican  officers,  in  de- 
stroying plaintiff's  property  and  business,  were  acting  out- 
side of  the  territory  of  Costa  Rica,  and  were  making  an 
usurping  inroad  on  the  territory  of  an  adjoining  friendly 
power.  1  Kent's  Comm.  120.  In  considering  the  defense 
that  an  act  was  done  under  authority  [3501  of  government, 
the  courts  have  uniformly  held  that  such  authority  must  be 
valid  or  lawful.  Suit  against  an  officer  for  an  unlawful  act 
is  not  a  suit  against  his  sovereign.  Poindexter  v.  Greenhow^ 
114  U.  S.  270,  290;  Oshom  v.  The  Bank,  9  Wheat  738;  Em 
parte  Young,  209  U.  S.  123,  159;  Litchfield  v.  Bond,  186 
N.  Y.  66;  PeopU  v.  McLeod,  25  Wend.  483. 

An  injury  to  the  private  property  of  a  citizen  by  an  offi- 
cer of  government  is  justiciable  in  the  courts  of  the  coun- 
try of  which  he  is  a  citizen,  even  if  it  be  an  act  of  state. 
Baird  v.  Walker,  L.  K.  (1892)  App.  Cas.  491,  overruling 
upon  this  point,  Buron  v.  Denman,  2  Ex.  167,  if  susceptible 
of  the  interpretation  put  upon  it  by  the  District  Judges. 
That  case,  however,  is  an  authority  for  the  plaintiff;  and 
see  Feather  v.  The  Queen,  6  Best  &  Smith,  257,  296.  See 
also  Little  v.  Barreme,  2  Cranch,  170,  179;  Poindexter  v. 
Greenhow,  114  U.  S.  270;  Entick  v.  Harringtony  1*  State 
Trials,  1043;  Money  v.  Leach,  3  Burr.  1742,  1762. 
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It  is  never  a  defense,  even  to  an  officer  who  has  committed 
a  tort,  that  he  has  acted  on  behalf  of  his  government  under 
circumstances  like  those  in  this  case.  A  fortiori  it  can  be 
no  defense  to  the  citizens  of  the  country  against  whose  laws 
the  tort  was  committed  that  it  was  done  through  the  agency 
of  such  officer.  Duke  of  Brunswick^a  case^  2  H.  of  L.  1; 
Musgrave  v.  Pulido^  L.  R.  5  App.  Cas.  102,  112;  1  Goodnow. 
Comparative  Administrative  Law,  35,  Z%\  Mooddh/  v.  More- 
ton  dk  East  India  Co,^  2  Dickens,  652. 

Damage  sustained  by  the  plaintiff  was  inflicted  in  pur- 
suance of  defendant's  illegal  combination,  and  is  therefore 
actionable  under  the  statute.  United  States  v.  Patterson^ 
55  Fed.  Rep.  605;  Shawnee  Compress  Co.  v.  Anderson^  209 
U.  S.  423. 

Defendant  cannot  complain  because  it  alone  is  sued.  Any 
member  of  such  combination  is  liable  for  the  acts  of  the 
combination,  or  any  member  of  it,  done  in  furtherance 
thereof.  Atlanta  v.  Chattanooga  Foundry  Co.^  127  Fed. 
Rep.  23;  Chicago  Coal  Co.  v.  People,  214  Illinois,  421,  423. 

Acts  done  in  pursuance  of  a  combination  are  none  the  less 
done  in  pursuance  thereof  because  done  by  only  one  mem- 
ber. [361]  United  States  v.  Standard  Oil  Co.,  152  Fed. 
Rep.  290;  Tobacco  Trust  case,  149  Fed.  Rep.  823;  Cooley  on 
Torts  (3ded.),213. 

The  statute  applies  to  acts  done  in  a  foreign  country.  The 
objection  that  the  acts  complained  of  were  done  abroad  is 
entitled  to  no  weight.  The  parties  to  the  suit  are  American 
citizens.  The  commerce  restrained  by  defendant's  acts  was 
foreign  commerce  of  the  United  States.  Congress  has  full 
power  to  legislate  in  respect  to  that  and  has  exercised  the 
power  in  this  statute.  Gibbons  v.  Ogden,  9  Wheat.  1 ;  United 
States  V.  Knight,  156  U.  S.  1. 

Acts  done  by  citizens  of  the  United  States  are  subject  to 
its  jurisdiction  and  legislative  powers. 

The  commerce  of  the  United  States  may  by  its  statutes 
be  protected  from  injury  by  acts  done  beyond  its  boundaries. 
Both  of  these  powers  have  been  frequently  exercised  and 
their  validity  is  established  in  both  criminal  and  civil  cases. 
United  States  v.  Gordon,  5  Blatch.  18;  The  Slavers  {Kate), 
10870*— S.  Doc.  Ill,  e2-l.  vol  8 42 
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2  Wall.  350;  United  States  v.  Pirates,  5  Wheat.  184;  VnUed 
States  7.  Rauscher,  119  U.  S.  407,  433;  Carib  Prince^  170 
U.  S.  655;  The  SUvia,  171  U.  S.  462;  The  Chattahoochee, 
173  U.  S.  540. 

The  language  of  the  Sherman  Act  is  as  comprehendTe  as 
that  of  the  Harter  Act.  It  is  a  rule  prescribed  by  Congress 
for  interstate  and  international  commerce.  It  guards  such 
commerce  against  acts  which  threaten  it,  no  matter  where 
they  are  done,  and  more  especially  if  they  are  done  by  citi- 
zens of  the  United  States.  Northern  Securities  case,  193 
U.  S.  337;  Thomsen  v.  Union  Castle  Co.,  166  Fed.  Bep.  261. 

This  court  has  uniformly  held  in  suits  against  common 
carriers  that  it  would,  in  determining  the  validity  of  con- 
tracts made  with  them,  or  their  liability  for  torts  committed 
by  them,  apply  the  American  and  not  the  foreign  law;  and 
enforce  the  policy  of  American  law.  Liverpool  <6  O.  W. 
Co.  V.  Phenix  Ins.  Co,,  129  U.  S.  397. 

A  State  has  the  right  to  attach  whatever  consequences  it 
chooses  within  its  own  territory  to  acts  of  its  subjects, 
wherever  [862]  those  acts  may  be  done.  Hall  on  Int  Law 
(5th  ed.),  202;  1  Oppenheim,  Int.  Law,  195;  Wharton,  Crim. 
Law,  §  271. 

Mr.  Henry  W.  Taft  and  Mr.  Moor-field  Storey,  with  whom 
Mr.  Walker  B.  Spencer  and  Mr.  J.  L.  Thomdike  were  on 
the  brief,  for  defendant  in  error : 

The  plaintiff  can  not  recover  for  any  injury  caused  to  its 
property  or  business  by  the  acts  of  Costa  Rica. 

The  allegations  of  the  complaint  make  it  clear  that  the 
plantation,  railroad  and  goods  of  the  plaintiff  were  seized 
by  the  officers  and  soldiers  of  Costa  Rica,  and  that  their 
action  in  making  this  seizure  has  been  approved  and  pos- 
session of  the  seized  property  has  since  been  retained  by  the 
government  of  that  state  acting  in  the  exercise  of  its  de  facto 
sovereignty  over  the  territory  in  which  the  seizure  was  made. 

The  acts  complained  of  were  the  acts  of  Costa  Rica,  and 
the  damage  claimed  was  caused  by  those  acts.  Whether  they 
were  originally  ordered  or  only  approved  and  ratified  is  im- 
material.   Bnron  v.  Denman,  2  Exch.  167 ;  UnderhiU  v.  Her- 


Digitized  by 


Google 


AMBB.  BANANA  00.  V.  UNITED  PBUIT  CO.  668 

Argument  for  Defendant  In  Error. 

nandeB^  168  U.  S.  260,  252;  Webb's  Pollock  on  Torts,  pp. 
132,  137. 

The  statute  and  territorial  jurisdiction  of  foreign  states, 
their  rights,  powers  and  obligations,  the  rights  and  obliga- 
tions of  a  citizen  of  the  United  States  arising  out  of  relations 
with  a  foreign  government,  and,  conversely,  the  rights  and 
obligations  of  a  foreign  state  dealing  with  a  citizen  of  the 
United  States,  are  necessarily  political  questions,  which, 
under  the  Constitution  of  this  government,  are  confided  ex- 
clusively to  the  executive  branch  of  the  government,  and 
with  them  the  judicial  branch  has  no  concern.  Kennett  v. 
Chambers^  14  How.  38,  51;  Williams  v.  Suffolk  Insurance 
Co.^  13  Peters,  415;  United  States  v.  Holliday,  3  Wall.  419; 
DxiJ^c  of  Brunswick  v.  King  of  Hanover^  2  H.  L.  C.  1  (same 
case  oelow,  6  Beavan,  1 ;  13  L.  J.  Ch.  107) ;  Secretary  of 
State  V.  Kamachee^  13  Moore,  Privy  Council,  22  (same  case, 
English  Reports  Reprint,  Vol.  15,  p.  9) ;  Baron  v.  Denman 
(1848),  2  Ex.  167;  Feather  v.  Queen  (18G5),  6  B.  &  S.  257; 
Doss  V.  Secretary  of  State^  19  Equity,  509. 

[353]  In  this  case  the  de  facto  sovereignty  of  Costa  Rica 
is  recognized  by  the  State  Department,  and  this  recognition 
establishes  the  fact  conclusively  in  the  courts  of  the  United 
States.  It  is  immaterial  whether  Costa  Rica  had  juris- 
diction and  sovereignty  over  this  territory  in  dispute,  or 
whether  its  attempt  to  exercise  such  jurisdiction  was  by 
legal  right  or  was  an  act  of  war  or  aggression  against  the 
Republic  of  Panama.  Underhill  v.  Hernandez^  168  U.  S. 
at  p.  252. 

Redress  for  injuries  caused  to  a  citizen  of  a  foreign  nation 
by  another  nation  through  the  exercise  of  de  facto  powers, 
even  though  maintained  by  means  of  force  alone,  can  not 
be  had  in  the  courts  of  the  offending  nation  without  its 
consent.  It  can  only  be  had  in  the  forum  of  international 
relations. 

The  acts  are  alleged  to  have  been  done  entirely  in  a  foreign 
country,  with  which  the  Sherman  Act  has  nothing  to  do. 

The  alleged  acts  of  the  defendant  in  inducing  the  acts 
of  Costa  Rica  had  no  direct  or  indirect  relation  to  commerce 
between  Panama  and  the  United  States.  They  were  acts 
committed  in  Costa  Rica.    Their  tortious  character  does  not 
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alter  the  fact  that  their  direct  effect  was  on  production  and 
not  on  trade.  The  direct  effect  of  the  defendant's  action  was 
to  injure  production  only.  United  States  v.  E.  G.  Knight 
Co.,  166  U.  S.  1;  In  Re  Greene,  52  Fed.  Rep.  104;  Ghesa 
peake  <&  Ohio  Fuel  Co,  v.  United  States,  115  Fed.  Rep.  623; 
Coe  V.  Errol,  116  U.  S.  517;  Kidd  v.  Pearson,  128  U.  S-  1; 
Dudley  v.  Briggs,  141  Massachusetts,  582. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court 

This  is  an  action  brought  to  recover  threefold  damages 
under  the  Act  to  Protect  Trade  against  Monopolies.  July  2, 
1890,  c.  647,  §  7.  26  Stat.  209,  210.  The  Circuit  Court  dis- 
missed the  complaint  upon  motion,  as  not  setting  forth  a 
cause  of  action.  160  Fed.  Rep.  184.  This  judgment  was 
affirmed  by  the  Circuit  Court  of  Appeals,  166  Fed.  Rep.  261, 
and  the  case  then  was  brought  to  this  court  by  writ  of  error. 

[354]  The  allegations  of  the  complaint  may  be  summed  up 
as  follows:  The  plaintiff  is  an  Alabama  corporation,  organ- 
ized in  1904.  The  defendant  is  a  New  Jersey  corporation, 
organized  in  1899.  Long  before  the  plaintiff  was  formed  the 
defendant,  with  intent  to  prevent  competition  and  to  control 
and  monopolize  the  banana  trade,  bought  the  property  and 
business  of  several  of  its  previous  competitors,  with  provi- 
sion against  their  resuming  the  trade,  made  contracts  with 
others,  including  a  majority  of  the  most  important,  regu- 
lating the  quantity  to  be  purchased  and  the  price  to  be  paid, 
and  acquired  a  controlling  amount  of  stock  in  still  others. 
For  the  same  purpose  it  organized  a  selling  company,  of 
which  it  held  the  stock,  that  by  agreement  sold  at  fixed  prices 
all  the  bananas  of  the  combining  parties.  By  this  and  other 
means  it  did  monopolize  and  restrain  the  trade  and  main- 
tained unreasonable  prices.  The  defendant  being  in  this 
ominous  attitude,  one  McConnell  in  1903  started  a  banana 
plantation  in  Panama,  then  part  of  the  United  States  of 
Colombia,  and  began  to  build  a  railway,  (whidi  would  af- 
ford his  only  means  of  export),  both  in  accordance  with  the 
laws  of  the  United  States  of  Colombia.  He  was  notified  by 
the  defendant  that  he  must  either  combine  or  stop.  Two 
months  later,  it  is  believed  at  the  defendant's  instigation,  the 
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governor  of  Panama  recommended  to  his  national  govern- 
ment that  Costa  Kica  be  allowed  to  administer  the  territory 
through  which  the  railroad  was  to  run,  and  this  although 
that  territory  had  been  awarded  to  Colombia  under  an  arbi- 
tration agreed  to  by  treaty.  The  defendant,  and  afterwards, 
in  September,  the  Government  of  Costa  Rica,  it  is  believed 
by  the  inducement  of  the  defendant,  interfered  with  McCon- 
nell.  In  November,  1903,  Panama  revolted  and  became  an 
independent  republic,  declaring  its  boundary  to  be  that  set- 
tled by  the  award.  In  June,  1904,  the  plaintiff  bought  out 
McConnell  and  went  on  with  the  work,  as  it  had  a  right  to 
do  under  the  laws  of  Panama.  But  in  July,  Costa  Rican  sol- 
diers and  officials,  instigated  by  the  defendant,  seized  a  part 
of  the  plantation  and  a  cargo  of  supplies  and  have  held  them 
ever  since,  and  stopped  the  construction  and  operation 
[355]  of  the  plantation  and  railway.  In  August  one  Astua, 
by  ex  parte  proceedings,  got  a  judgment  from  a  Costa  Rican 
court,  declaring  the  plantation  to  be  his,  although,  it  is  al- 
leged, the  proceedings  were  not  within  the  jurisdiction  of 
Costa  Rica,  and  were  contrary  to  its  laws  and  void.  Agents 
of  the  defendant  then  bought  the  lands  from  Astua.  The 
plaintiff  has  tried  to  induce  the  Government  of  Costa  Rica 
to  withdraw  its  soldiers  and  also  has  tried  to  persuade  the 
United  States  to  interfere,  but  has  been  thwarted  in  both  by 
the  defendant  and  has  failed.  The  Government  of  Costa 
Rica  remained  in  possession  down  to  the  bringing  of  the  suit. 
As  a  result  of  the  defendant's  acts  the  plaintiff  has  been 
deprived  of  the  use  of  the  plantation,  and  the  railway,  the 
plantation  and  supplies  have  been  injured.  The  defendant 
also,  by  outbidding,  has  driven  purchasers  out  of  the  market 
and  has  compelled  producers  to  come  to  its  terms,  and  it  has 
prevented  the  plaintiff  from  buying  for  export  and  sale. 
This  is  the  substantial  damage  alleged.  There  is  thrown  in 
a  further  allegation  that  the  defendant  has  "sought  to  in- 
jure" the  plaintiff's  business  by  offering  positions  to  its  em- 
ployees and  by  discharging  and  threatening  to  discharge 
persons  in  its  own  employ  who  were  stockholders  of  the 
plaintiff.  But  no  particular  point  is  made  of  this.  It  is 
contended  however  that,  even  if  the  main  argument  fails 
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and  the  defendant  is  held  not  to  be  answerable  for  acts  de- 
pending on  the  co-operation  of  the  Government  of  Costa 
Rica  for  their  effect,  a  wrongful  conspiracy  resulting  in  driv- 
ing the  plaintiff  out  of  business  is  to  be  gathered  from  the 
complaint  and  that  it  was  entitled  to  go  to  trial  upon  that. 

It  is  obvious  that,  however  stated,  the  plaintiff's  case  de- 
pends on  several  rather  startling  propositions.  In  the  first 
place  the  acts  causing  the  damage  were  done,  so  far  as  ap- 
pears, outside  the  jurisdiction  of  the  United  States  and 
within  that  of  other  States.  It  is  surprising  to  hear  it 
argued  that  they  were  governed  by  the  act  of  Congress. 

No  doubt  in  regions  subject  to  no  sovereign,  like  the  high 
seas,  or  to  no  law  that  civilized  countries  would  recognize  as 
[366]  adequate,  such  countries  may  treat  some  relations  be- 
tween their  citizens  as  governed  by  their  own  law,  and  keep 
to  some  extent  the  old  notion  of  personal  sovereignty  alive. 
See  The  Hamilton,  207  U.  S.  398,  403.  Hart  v.  Gtimpach, 
L.  R.  4  P.  C.  439,  463,  464.  British  South  Africa  Co.  v. 
Companhia  de  Mogambique,  [1893]  A.  C.  602.  They  go 
further,  at  times,  and  declare  that  they  will  punish  any  one, 
subject  or  not,  who  shall  do  certain  things,  if  they  can  catch 
him,  as  in  the  case  of  pirates  on  the  high  seas.  In  cases  im- 
mediately affecting  national  interests  they  may  go  further 
still  and  may  make,  and,  if  they  get  the  chance,  execute  simi- 
lar threats  as  to  acts  done  within  another  recognized  jurisdic- 
tion. An  illustration  from  our  statutes  is  found  with  regard 
to  criminal  correspondence  with  foreign  governments.  Rev. 
Stat.  §  5335.  See  further  Commonwealth  v.  Macloon,  101 
Mass.  1.  The  Sussex  Peerage,  11  CI.  &  Fin.  85,  146.  And 
the  notion  that  English  statutes  bind  British  subjects  every- 
where has  found  expression  in  modern  times  and  has  had 
some  startling  applications.  Rex  v.  Sawyer,  2  C.  A  K.  101. 
The  Zollverein,  Swabey,  90,  98.  But  the  general  and  almost 
universal  rule  is  that  the  character  of  an  act  as  lawful  or 
unlawful  must  be  determined  wholly  by  the  law  of  the  coun- 
try where  the  act  is  done.  Slater  v.  Mexican  Natioricd  R.  R. 
Co,,  194  U.  S.  120,  126.  This  principle  was  carried  to  an 
extreme  in  Milliken  v.  Pratt,  125  Mass.  374.  For  another 
jurisdiction,  if  it  should  happen  to  lay  hold  of  the  actor,  to 
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treat  him  according  to  its  own  notions  rather  than  those  of 
the  place  where  he  did  the  acts,  not  only  would  be  unjust,  but 
would  be  an  interference  witii  the  authority  of  another  sov- 
ereign, contrary  to  the  comity  of  nations,  which  the  other 
State  concerned  justly  might  resent  Phillips  v.  Eyre^  L.  R. 
4  Q.  B.  225,  239.  L.  R.  6  Q.  B.  i;  28.  Dicey,  Conflict  of 
Laws,  2d  ed.  647.     See  also  Appendix,  724,  726,  Note  2,  ibid. 

Law  is  a  statement  of  the  circumstances  in  which  the 
public  force  will  be  brought  to  bear  upon  men  through  the 
courts.  But  the  word  commonly  is  confined  to  such  pro- 
phecies or  threats  when  addressed  to  persons  living  within 
the  power  of  [357]  the  courts.  A  threat  that  depends  upon 
the  choice  of  the  party  affected  to  bring  himself  within  that 
power  hardly  would  be  called  law  in  the  ordinary  sense.  We 
do  not  speak  of  blockade  running  by  neutrals  as  unlawful. 
And  the  usages  of  speech  correspond  to  the  limit  of  the  at- 
tempts of  the  law-makor,  except  in  extraordinary  cases.  It 
is  true  that  domestic  corporations  remain  always  within 
the  power  of  the  domestic  law,  but  in  the  present  case,  at 
least,  there  is  no  ground  for  distinguishing  between  corpo- 
rations and  men. 

The  foregoing  considerations  would  lead  in  case  of  doubt 
to  a  construction  of  any  statute  as  intended  to  be  confined 
in  its  operation  and  effect  to  the  territorial  limits  over  which 
the  lawmaker  has  general  and  legitimate  power.  "All  legis- 
lation is  prima  facie  territorial."  Ex  parte  Blain^  In  re 
Sawers,  12  Ch.  Div.  522,  528.  State  v.  Carter,  27  N.  J. 
(3  Dutcher,)  499.  People  v.  MertHl,  2  Parker,  Crim.  Rep. 
590,  596.  Words  having  universal  scope,  such  as  "  Every 
contract  in  restraint  of  trade,"  "  Every  person  who  shall 
monopolize,"  etc.,  will  be  taken  as  a  matter  of  course  to  mean 
only  every  one  subject  to  such  legislation,  not  all  that  the  legis- 
lator subsequently  may  be  able  to  catch.  In  the  case  of  the 
present  statute  the  improbability  of  the  United  States  at- 
tempting to  make  acts  done  in  Panama  or  Costa  Rica  crim- 
inal is  obvious,  yet  the  law  begins  by  making  criminal  the 
acts  for  which  it  gives  a  right  to  sue.  We  think  it  entirely 
plain  that  what  the  defendant  did  in  Panama  or  Costa  Rica 
is  not  within  the  scope  of  the  statute  so  far  as  the  present 
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suit  is  concerned.    Other  objections  of  a  serious  nature  are 
urged  but  need  not  be  discussed. 

For  again,  not  only  were  the  acts  of  the  defendant  in 
Panama  or  Costa  Rica  not  within  the  Sherman  Act,  but  they 
were  not  torts  by  the  law  of  the  place  and  therefore  were 
not  torts  at  all,  however  contrary  to  the  ethical  and  eco- 
nomic postulates  of  that  statute.  The  substance  of  the  com- 
plaint is  that,  the  plantation  being  within  the  de  facto  juris- 
diction of  Costa  Rica,  that  State  took  and  keeps  possession 
of  it  by  virtue  of  its  sovereign  power.  But  a  seizure  by  a 
State  is  not  a  thing  that  can  be  [368]  complained  of  else- 
where in  the  courts.  Undei^hill  v.  Hernandez^  168  U.  S.  260. 
The  fact,  if  it  be  one,  that  de  jure  the  estate  is  in  Panama 
does  not  matter  in  the  least ;  sovereignty  is  pure  fact.  The 
fact  has  been  recognized  by  the  United  States,  and  by  the  im- 
plications of  the  bill  is  assented  to  by  Panama. 

The  fundamental  reason  why  persuading  a  sovereign 
power  to  do  this  or  that  can  not  be  a  tort  is  not  that  the 
sovereign  can  not  be  joined  as  a  defendant  or  because  it  must 
be  assumed  to  be  acting  lawfully.  The  intervention  of 
parties  who  had  a  right  knowingly  to  produce  the  harmful 
result  between  the  defendant  and  the  harm  has  been  thought 
to  be  a  non-conductor  and  to  bar  responsibility,  Allen  v. 
Floods  [1898]  A.  C.  1,  121,  151,  etc.,  but  it  is  not  clear  that 
this  is  always  true,'  for  instance,  in  the  case  of  the  privileged 
repetition  of  a  slander,  Elmer  v.  Fessenden^  151  Mass.  359, 
362,  363,  or  the  malicious  and  unjustified  persuasion  to  dis- 
charge from  employment.  Moran  v.  Ditnphy^  177  Mass. 
485,  487.  The  fundamental  reason  is  that  it  is  a  contradic- 
tion in  terms  to  say  that  within  its  jurisdiction  it  is  unlawful 
to  persuade  a  sovereign  power  to  bring  about  a  result  that  it 
declares  by  its  conduct  to  be  desirable  and  proper.  It  does 
not,  and  foreign  courts  can  not,  admit  that  the  influences 
were  improper  or  the  results  bad.  It  makes  the  persuasion 
lawful  by  its  own  act.  The  very  meaning  of  sovereignty  is 
that  the  decree  of  the  sovereign  makes  law.  See  Kawananor 
koa  V.  Polyhlank^  205  U.  S.  349,  353.  In  the  case  of  private 
persons  it  consistently  may  assert  the  freedom  of  the  im- 
mediate parties  to  an  injury  and  yet  declare  that  certain 
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persuasions  addressed  to  them  are  wrong.     See  Angle  v. 
Chicago^  St.  Pavl^  Minneapolis  <&  Omaha  Ry.  Co.^  151  U.  S. 
1, 16-21.    Fletcher  v.  Peck,  6  Cranch,  87, 130, 131. 

The  plaintiff  relied  a  good  deal  on  Rafael  v.  Verelst,  2 
Wm.  Bl.  983.  Ibid.  1055.  But  in  that  case,  although  the 
Nabob  who  imprisoned  the  plaintiff  was  called  a  sovereign 
for  certain  purposes,  he  was  found  to  be  the  mere  tool  of 
the  defendant,  an  English  Governor.  That  hardly  could  be 
listened  to  concerning  a  really  independent  State.  But  of 
course  it  is  not  alleged  [369]  that  Costa  Rica  stands  in  that 
relation  to  the  United  Fruit  Company. 

The  acts  of  the  soldiers  and  officials  of  Costa  Kica  are  not 
alleged  to  have  been  without  the  consent  of  the  govern- 
ment and  must  be  taken  to  have  been  done  by  its  order.  It 
ratified  them,  at  all  events,  and  adopted  and  keeps  the  posses- 
sion taken  by  them.  O^Reilly  de  Camara  v.  Brooke,  209 
U.  S.  45,  52.  The  Paquete  Habana,  189  U.  S.  453,  465. 
Dempsey  v.  Chambers,  154  Mass.  330,  332.  The  injuries 
to  the  plantation  and  supplies  seem  to  have  been  the  direct 
effect  of  the  acts  of  the  Costa  Rican  Government,  which  is 
holding  them  under  an  adverse  claim  of  right.  The  claim 
for  them  must  fall  with  the  claim  for  being  deprived  of  the 
use  and  profits  of  the  place.  As  to  the  buying  at  a  high 
price,  etc.,  it  is  enough  to  say  that  we  have  no  ground  for 
supposing  that  it  was  unlawful  in  the  countries  where  the 
purchases  were  made.  Giving  to  this  complaint  every  rea- 
sonable latitude  of  interpretation  we  are  of  opinion  that  it 
alleges  no  case  under  the  Act  of  Congress  and  discloses  noth- 
ing that  we  can  suppose  to  have  been  a  tort  where  it  was 
done.  A  conspiracy  in  this  country  to  do  acts  in  another 
jurisdiction  does  not  draw  to  itself  those  acts  and  make 
them  unlawful,  if  they  are  permitted  by  the  local  law. 

Further  reasons  might  be  given  why  this  complaint  should 
not  be  upheld,  but  we  have  said  enough  to  dispose  of  it  and 
to  indicate  our  general  point  of  view. 

Judgment  affirmed. 

Mr.  Justice  Hari.an  concurs  in  the  result 
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[396]  PEOPLE'S  TOBACCO  CO., LIMITED,  v.  AMERI- 
CAN TOBACCO  CO.  ET  AL.» 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  3,  1909.) 

[170  Fed.  Rep.,  396.] 

Monopolies  (8  28) — Conspiracy  in  Restraint  of  Interstate  Ooii- 
MEBCE — Action  fob  Damacjes. — A  petition  to  recover  threefold  dam- 
ages for  injury  to  plaintiffs  business  in  interstate  and  foreign  com- 
merce, under  Anti-Trust  Act  July  2,  1S90,  c.  647,  §  7,  26  Stat  210 
(U.  S.  Comp.  St.  1901,  p.  3202),  states  a  cause  of  action,  where  it 
aUe?:es  that  plaintiff  was  a  manufacturer  of  tobacco  which  it  sold 
in  interstate  and  foreijjn  commerce,  and  facts  showing  that  defend- 
ants conspired  to  render  its  business  unprofitable  and  ruin  and 
destroy  the  same  through  competing  corporations,  which  they 
secretly  controlled,  by  enticing  away  its  workmen,  by  compelling 
it  to  pay  more  than  the  normal  price  for  leaf  tobacco,  and  to  adopt 
unnecessary  and  expensive  means  to  sell  its  products,  and  that 
such  conspiracy  was  carried  out  to  the  damage  of  plaintiff  in  a  sum 
stated;  such  acts  constituting  both  a  conspiracy  to  restrain  inter- 
state commerce  and  an  attempt  to  monopolize  the  same,  in  violation 
of  sections  1  and  2  of  the  act.^ 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  i  18;  Dec. 
Dig.  §  28.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

Omitting  the  several  letters  and  other  exhibits  referred  to,  the 
following  are  all  the  averments  and  statements  of  the  plaintiff"? 
petition  filed  in  the  court  below: 

*•  The  petition  of  the  People's  Tobarco  Company,  Limited,  a  cor- 
Iioration  organized  under  and  created  by  the  laws  of  the  state  of 
Louisiana,  domiciletl  in  the  parish  of  Orleans,  state  of  Louisiana,  and 
a  citizen  of  said  state,  in  the  Eastern  district  thereof,  and  a  resident 
of  said  state,  through  J.  Oury,  its  president,  resiiectfully  represents: 

"That  the  American  Tobacco  Company,  a  corporation  organised 
under  and  created  by  the  laws  of  the  state  of  New  Jersey,  and  a 
citizen  of  the  state  of  New  Jersey,  the  Craft  Tobacco  Company, 
Limited,  a  corporation  organized  under  and  created  by  the  laws  of 
the  state  of  Louisiana,  and  a  citizen  of  Louisiana,  domiciled  and  doing 
business  In  the  parish  of  Orleans,  in  said  state,  and  Augnstns  Craft  a 
citizen   of   the  state  of   Louisiana,    residing   In   New   Orleans,   La., 


«  Rehearing  denied  June  7,  1909. 

^  Syllabus  copyrighted,  1909,  by  West  Publishing  Company. 
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statement  of  the  Case, 
within  the  Bastern  district  of  the  state  of  Louisiana,  are  indebted 
unto  your  petitioner,  in  solido,  in  the  sum  of  $2S4,9d9  for  this,  to  wit : 

'*That  your  petitioner  was  organized  and  created  under  the  law8 
of  the  state  of  Louisiana  on  June  20,  1899,  by  an  act  passed  before 
Edward  Dinl^elspiel,  a  notary  public  for  the  parish  of  Orleans,  La., 
for  the  purposes  to  be  hereinafter  set  forth: 

"That  on  or  about  the  7th  day  of  January,  1890,  the  American 
Tobacco  CJompauy  was  organized  and  created  under  the  laws  of  the 
state  of  New  Jersey. 

"  That  a  corporation  known  as  the  Am^ican  Tobacco  CSompany 
was  organized  and  created  for  the  purpose  of  taking  over  the  control 
and  controlling  Interest  in  certain  corporations  and  firms  and  absorb- 
ing the  business  of  said  concerns ;  said  corporation  being  formed  with 
a  capital  stock  of  ^25,000,000,  being  $10,000,000  of  preferred  stock  and 
$15,000,000  of  common  stock,  and  said  corporation  taking  over  the 
business  of  the  following  concerns  and  distributing  itfi  stock  therefor 
as  follows : 


Preferred. 

Common. 

Total. 

Alien  dc  Ointer 

$3,000,000 
3,000,000 
2,000,000 
1,000,000 
1,000,000 

$4,500,000 
4,600,000 
3,000,000 
1,500.000 
1,500,000 

$7,500,000 
7,600,000 
5,000,000 
2,500,000 
2,500,000 

W,  Pnlffls' 8ons  A  Co        .      

Klpn^^y  Tobanco  Co 

W.  8. 'kimbftll  C^ 

Goodwin  &,  Co 

[897]  "Your  petitioner  shows:  That  the  articles  of  incorporation 
declare  the  purpose  of  the  company  to  he  to  carry  on  its  operations 
in  all  the  other  states  and  territories  of  the  United  States  and  in 
Great  Britain  and  all  foreign  countries. 

"That  the  said  charter  was  amended  in  1901,  and  by  said  amend- 
ment the  American  Tobacco  CJompany  was  given  the  power  to  guar- 
antee the  securities  of  other  corpora tlona  That  the  first  board  of 
directors  was  composed  of  James  B.  Duke,  B.  N.  Duke,  George  Arents, 
and  George  W.  Watts,  who  have  remained  thereon  continuously,  and 
William  H.  Butler,  Charles  G.  Emery,  Lewis  Ginter,  Francis  8.  Kin- 
ney, William  S.  Kimball,  and  John  Pope.  That  each  of  said  directors 
owned  an  Interest  and  participated  in  managing  one  of  the  acquired 
concerns.  That  about  1891  and  subsequently  the  American  Tobacco 
Company  began  to  enter  Into  contracts,  combinations,  and  conspira- 
cies in  unlaful  restraint  of  trade  in  leaf  tobacco  and  manufactured 
tobacco  and  cigarettes,  oppressing  with  ferocious  competition  and  un- 
fair trade  measures,  forcing  competitors  to  sell  their  manufactories, 
business,  trade  brands,  and  the  controlling  interest  in  such  rival  cor- 
porations and  good  will,  and  using  the  names  of  said  corporations 
for  the  purpose  of  organizing  more  successfully  against  Its  remain- 
ing competitors,  and  thus  fighting  and  destroying  them.  Tliat  said 
American  Tobacco  Company  as  then  organized,  called  in  this  petition 
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the  old  American  Tobacco  Ck)mpany,  and  the  American  Tobacco  Com- 
pany as  now  organized,  concealed  and  conceals  its  ownership  and 
control  of  acquired  companies  and  brands  for  the  purpose  of  crippling 
existing  competitors.  That  the  charges  made  against  the  American 
Tobacco  Company  in  this  cause  are  also  true  of  the  Consolidated  TV 
bacco  Company,  and  the  Continental  Tobacco  Company,  mentioned 
hereinafter. 

"  Your  petitioner  shows  that  the  Continental  Tobacco  Company  was 
formed  in  December,  181)8,  with  a  capital  of  $75,000,000,  which  capital 
stock  was  increased  on  iipril  21,  1899,  to  $100,000,000.  That  the  char- 
ter of  said  corporation  recited : 

"  *  The  objects  for  which  this  corporation  is  for&ed  are  to  cure 
leaf  tobacco,  and  to  buy,  manufacture,  and  sell  tobacco  in  any  and 
all  its  forms,  and  to  erect  and  otherwise  acquire  factories  and  build- 
ings, establish,  maintain,  and  operate  factories,  warehouses  agenclee, 
and  depots  for  the  storing,  preparation,  cure,  and  manufacture  of  its 
tobacco,  and  for  its  sale  and  distribution,  and  to  transport  or  cause 
the  same  to  be  transported  as  an  article  of  commerce,  and  to  do  any 
and  all  things  incidental  to  the  business  of  trading  and  manufactur- 
ing aforesaid. 

"  *  This  corporation  shall  have  the  power  to  conduct  its  business, 
or  any  portion  of  it,  in  all  other  states  and  territories,  colonies  and 
dependencies  of  the  United  States,  and  in  Great  Britain  and  Canada, 
and  all  other  foreign  countries,  to  have  one  or  more  offices  out  of  the 
state  of  New  Jersey,  and  to  hold,  purchase,  lease,  mortgage,  and  con- 
vey real  and  personal  property  out  of  the  state  of  New  Jers^  as 
well  as  in  said  state.  That  said  charter  was  amended  on  or  about 
April  20,  1901,  and  by  said  amendment  the  corporation  was  given 
the  further  power  to  indorse  or  otherwise  guarantee  the  principal 
or  interest,  or  both,  of  and  on  any  bonds,  debentures,  or  promissory 
notes  that  may  be  made,  issued,  or  uttered  by  any  corporation  in 
which  said  company  has  a  substantial  interest  as  stockholder,  pro- 
vided that  authority  for  such  indorsement  or  guaranty  be  first  ob- 
tained from  the  board  of  directors  by  resolution  having  the  fftvorable 
vote  of  at  least  two-thirds  of  the  whole  board.  That  James  B.  Duke 
and  John  B.  Cobb  were  among  the  incorporators  with  James  B.  Duke 
as  president.* 

"That  in  June,  1901,  in  pursuance  of  the  general  scheme  and  pur- 
poses heretofore  described  to  secure  the  retirement  of  competition, 
hinder  and  restrain  foreign  and  interstate  commerce  in  tobacco  and 
its  products,  exclude  others  therefrom,  and  acquire  therein  a  monop- 
oly, the  directors,  officers,  and  stockholders  of  the  American  Tobacco 
Company,  and  the  Continental  Tobacco  Company,  caused  to  be  or- 
ganized under  the  laws  of  New  Jersey  the  Consolidated  Tobacco  Com- 
pany, with  a  capital  stock  of  $30,000,000,  which  capital  was  afterwards 
Increased  to  $40,000,000. 

'*  The  objects  for  which  the  said  corporation  was  formed  Is  idiown 
by  the  charter  to  be  as  follows: 
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[898]  "*To  dry  and  cure  leaf  tobacco,  to  buy,  manufacture,  sell 
and  otherwise  deal  in  tobacco  and  the  products  of  tobacco  in  any  and 
all  forms. 

*"To  construct  or  otherwise  acquire  and  hold,  own,  maintain  and 
operate  warehouses,  factories,  ofQces  and  other  buildings,  structures 
and  appliances  for  the  drying,  curing,  storing,  manufacture,  sale 
and  distribution  of  tobacco  and  its  products.  To  purchase  or  other- 
wise acquire  and  hold,  sell,  assign,  transfer,  mortgage,  pledge  or 
otherwise  dispose  of  the  shares  of  capital  stock  of,  or  any  bonds, 
security'  or  other  evidences  of  indebtedness  created  by  any  other 
corporation  of  this  or  any  other  state  or  government,  and  to  issue 
its  own  dbligations  in  payment  or  in  exchange  therefor,  or  for  any 
purpose  of  its  incorporation,  and  to  secure  such  obligations  by  pledge 
or  mortgage  under  deed  of  trust  or  otherwise  of  the  shares  of  capital 
stock  or  bonds,  securities  or  other  evidences  of  indebtedness  so  ac- 
quired, or  of  any  other  property  of  the  corporation. 

***To  guarantee  dividends  on  any  shares  of  the  capital  stock  of 
any  corporation  in  which  this  corporation  has  any  interest  as  stock- 
holder, and  to  indorse  or  otherwise  guarantee  the  principal  and 
interest,  or  either,  of  any  bonds,  securities  or  other  evidences  of 
indebtedness  created  by  any  corporation  in  which  this  corporation 
has  such  an  interest,  provided  that  authority  for  any  such  indorsement 
or  guarantee  be  first  given  by  resolution  adopted  by  at  least  two- 
thirds  of  the  whole  board  of  directors  of  this  corporation. 

"•To  carry  on  any  business  operation  deemed  by  the  corporation 
to  be  necessary  or  advisable  in  connection  with  any  of  the  objects 
of  its  Incorporation  or  in  furtherance  of  any  thereof,  or  tending  to 
Increase  the  value  of  its  property.    ♦     *    * » 

'*  The  said  consolidated  Tobacco  Ck)mpany  was  given  by  its  charter 
the  right  to  do  business  in  all  states  and  territories  of  the  United 
States  and  in  foreign  countries.  The  stock  was  subscribed  by  few 
individuals  closely  associated  with  the  management  of  the  old  com- 
pany. James  B.  Duke  was  at  all  times  president,  Thomas  F.  Ryan, 
John  B.  Cobb,  and  C.  C.  Dula  were  vice  presidents,  and  the  board 
of  directors  was  composed  of  directors  of  the  old  company. 

"  Your  petitioner  further  shows  that  on  or  about  September  9, 
1904,  the  management  of  the  said  American  Tobacco  Company,  the 
Consolidated  Tobacco  Company,  and  the  Continental  Tobacco  Com- 
pany formed  an  agreement  by  which  they  were  to  take  over  the 
interest  and  business  of  each  of  the  said  named  companies,  and  at 
the  same  time  take  over  their  controlling  interests  in  all  subsidiary 
corporations,  the  whole  to  be  contained  in  and  owned  by  a  corpora- 
tion known  as  the  American  Tobacco  Company,  one  of  the  defendants 
in  this  case,  all  of  which  will  more  fully  and  at  large  appear  by 
reference  to  a  copy  of  said  agreement  annexed  to  this  petition  and 
made  part  hereof,  marked  '  Exhibit  A.' 
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"That  said  American  Tobacco  Ck)mi>an7  was  formed  Into  a  corpo- 
ra tion  In  October,  1904,  with  James  B.  Dake  as  president,  and  John 

B.  Cobb,  C.  C.  Dula,  William  R.  Harris,  and  Percival  S.  Hill,  vice 
presid^its.  That  all  the  property  of  the  m^ged  companies  became 
the  property  of  the  American  Tobacco  Company  now  operating 
branches  under  its  own  name  and  in  the  name  of  different  corpora- 
tions owned  and  controlled  by  it  in  Richmond,  Va.,  Newport  News, 
Va.,  New  Orleans,  La.,  New  York  City,  Loulsrllle,  Ky.,  and  other 
cities.  That  said  American  Tobacco  Company,  acting  in  its  own 
name,  owns  and  controls  a  great  number  of  incorporate  instltntlons 
and  dictates  the  election  of  their  directors.  That  defendant  and  all 
subsidiary  corporations  are  engaged  in  interstate  and  foreign  com- 
merce. 

"  Now  your  petitioner  shows  that  your  petitioner  was  organised  as 
aforesaid  for  the  purpose  of  carrying  on  a  general  cigar,  cigarette, 
and  tobacco  business,  including  manufacturing,  buying,  selling,  and 
exporting  tobacco  to  foreign  countries,  and  carrying  on  of  said  busi- 
ness throughout  the  world,  and  since  its  organization  has  carried  on 
an  extensive  interstate  and  foreign  business,  selling  its  products  In 
New  York,  Texas,  Illinois,  New  Mexico,  Arizona,  and  In  the  Republic 
of  Mexico. 

"  Your  petitioner  further  shows :  That  among  its  stockholders  was 
Augustus  Craft,  who  owned  50  shares  of  the  capital  stock  In  your 
petitioner,  and  was  a  director  of  your  petitioner,  and  who  afterwards 
acquired  one  share  of  stock  from  one  Grabenbeimer,  thus  becoming 
the  owner  of  51  shares,  or  a  control! [81^9 ling  interest  in  your 
petitioner.  That  on  or  about  June  9,  1900,  said  Craft  sold  to  J.  Oury 
25  shares  of  the  capital  stock  of  the  People's  Tobacco  Company, 
Limited,  as  your  petitioner  was  losing  money  in  getting  its  oiterprlse 
under  way,  and  on  or  about  the  21st  day  of  November,  1902,  said 
Craft  having  familiarized  himself  with  your  petitioner's  business, 
sold  to  J.  Oury,  president  of  your  petitioner,  his  remaining  26  shares. 
That  shortly  after  the  said  Craft  had  parted  with  his  Interest  In 
your  petitioner's  business,  conspiring  with  and  acting  under  the  advice 
and  controlling  management  of  the  Consolidated  Tobacco  Company, 
the  Continental  Tobacco  Company,  and  the  old  American  Tobacco 
Company,  before  the  consolidation  of  the  said  three  companies,  and 
for  the  purpose  of  defeating  your  petitioner's  business,  and  In  the 
interest  of  the  said  companies,  which  were  consolidated  for  the  pur- 
pose of  restraining  trade  and  cutting  off  competition  by  every  vnlaw- 
ful  means  and  at  the  suggestion  of  the  said  companies  and  etf  Caleb 

C.  Dula,  who  with  Percival  S.  Hill  were  the  principal  agents  of  the 
said  companies  for  the  purpose  of  destroying  rival  concerns,  orpui- 
Ized  the  Craft  Tobacco  Company,  Limited,  which  corporation  was 
created  on  or  about  the  14th  day  of  May,  1903,  under  the  laws  of  the 
state  of  Jjoulslana  by  notarial  act  before  Felix  J.  Dreyfus,  notary 
public.    That  the  business  was  to  become  a  going  concern  when  60 
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shares  were  subscribed.  That  said  Craft  subscribed  for  42  shares  of 
stock;  Everett .G.  Lawrence,  2  shares;  Louis  P.  Rice,  2  shares;  Pearl 
Wight,  1  share;  J.  Watts  Kearney,  1  share;  J.  A.  Blaffer,  1  share; 
and  Luther  Sex  tin,  1  share.  That  on  May  15,  1903,  said  Craft  wrote 
to  Caleb  C.  Dula  that  he  held  $10,000  of  the  stock  and  that  the  whole 
$50,000  was  paid  In  and  in  bank. 

**  Now  your  petitioner  alleges  and  charges:  That  the  $50,000  or 
three-fourths  thereof  was  furnished  by  the  Continental  Tobacco  Com- 
pany, the  Consolidated  Tobacco  Company,  and  the  old  American  To- 
bacco Company,  or  one  of  them.  Your  petitioner  shows  that  the  stock- 
holders of  said  Craft  Tobacco  Company,  Limited,  and  the  directors, 
except  said  Craft,  were  mere  figureheads,  or  persons  interposed  to 
deceive  the  public  as  to  the  real  ownership  of  said  corporation.  That 
it  was  provided  in  the  charter  of  said  corporation  that  the  directors 
could  be  removed  at  any  time  by  the  stockholders  at  a  meeting  called 
by  a  majority  of  said  stockholders. 

**  Your  petitioner  further  shows  that  the  stock  in  said  corporation 
after  the  signing  of  said  corporation  and  the  payment  of  the  sums  of 
money  subscribed  thereto  was  held  in  the  following  proportions: 
Augustus  Craft,  25  per  cent;  the  Consolidated  Tobacco  Company,  the 
old  American  Tobacco  Company,  ; ml  the  Continental,  or  one  or  two 
of  these  companies,  owning  the  remaining  75  per  cent,  but  that  it  is 
impossible  to  say  exactly  how  this  stock  was  held,  as  the  officers  of 
the  American  Tobacco  Company,  the  successor  of  the  foregoing  three 
companies,  deny  under  oath  knowing  how  the  said  stock  was  and  is 
held,  but  admit  that  it  was  controlled  by  the  American  Tobacco  Com- 
pany and  the  composing  companies. 

"Now  your  petitioner  shows  that  after  the  first  three  years  of  its 
creation,  through  industry  and  skillful  management  and  extensive 
advertising,  it  built  up  a  large  business  notwithstanding  the  expenses 
incidental  to  starting  such  business,  and  after  certain  losses  succeeded 
in  making  in  the  year  ending  June  15,  1002,  the  sum  of  $19,497.36. 

"That  in  the  next  year,  ending  June  15,  1903,  owing  to  your  peti- 
tioner having  established  a  trade,  particularly  that  part  of  the  labor- 
ing class  belonging  to  unions,  as  your  petitioner  employed  none  but 
union  men  and  catered  to  that  particular  class,  your  petitioner's  net 
profits  for  the  said  year  increased  to  the  sum  of  $40,282.83.  That  It 
was  then  that  the  Consolidated  Tobacco  Company,  the  Continental 
Tobacco  Company,  and  the  old  American  Tobacco  Company,  or  one 
or  two  of  them,  conspired  as  aforesaid  with  said  Augustus  Craft  for 
destroying  said  petitioner's  business,  and  created  the  said  Craft  To- 
bacco Company,  IJmited.  That  said  companies,  or  one  or  two  of  them, 
and  the  said  Craft  undertook  the  formation  of  the  said  Craft  To- 
bacco Company,  Limited,  to  take  away  your  petitioner's  hands,  and 
on  or  about  May  6,  1903.  said  Craft  communicated  with  petitioner's 
foreman,  tobacco  cutter,  and  engineer,  and  on  May  21,  1903,  notified 
Perdvftl  S.  Hill,  in  charge  of  said  companies,  that  he  had  the  head 
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engineer  and  foreman  of  the  People's  Tobacco  Company  with  him  and 
expected  to  draw  his  labor  supply  from  the  People's.  That  said  com- 
[400]pany  has  also  attempted  and  undertook  to  cause  strikes  at  said 
time  among  your  petitioner's  employes.  That  said  Craft,  through 
the  bribery  of  the  labor  agent,  by  giving  him  a  commission  upon  ma- 
chinery, undertook  to  deceive  the  labor  unions  of  New  Orleans  Into 
the  belief  that  he  was  in  no  wise  connected  with  said  companies  now 
consolidated  with  the  American  Tobacco  Company;  the  said  labor 
unions  at  said  time  having  already  refused  to  have  anything  to  do 
with  said  companies  as  being  monopolies  or  trusts  in  restraint  of 
trade.  That  at  said  time  your  petitioner  was  the  only  tobacco  com- 
pany in  New  Orleans  which  had  the  union  trade  and  the  union  label, 
and  the  said  three  above-mentioned  companies,  to  wit,  the  old  Ameri- 
can Tobacco  Company,  the  Continental  Tobacco  Company,  and  the 
Consolidated  Tobacco  Company,  were  forbidden  the  use  of  the  union 
label. 

"  Your  petitioner  shows  that  it  was  understood  between  the  Ameri- 
can Tobacco  Company  and  the  said  Augustus  Craft  that  said  Craft 
was  not  to  interfere  with  the  Louisiana  Tobacco  Company  and  the 
Irby  Tobacco  Company,  but  was  to  confine  his  business  to  securing 
your  petitioner's  customers. 

"Your  petitioner  further  shows:  That,  as  soon  as  the  said  Craft 
Tobacco  Company  had  secured  the  union  label  and  union  labor  as 
aforesaid  in  1903,  the  American  Tobacco  Company,  the  Continental 
Tobacco  Company,  and  the  Consolidated  Tobacco  Company,  or  one  or 
two  of  them,  began  to  arrange,  and  did  arrange,  through  their  various 
subsidiary  corporations,  particularly  the  Craft  Tobacco  Company, 
Limited,  for  giving  rebates  to  customers  by  giving  a  package  of  ciga- 
rettes for  the  return  of  20  covers.  That,  the  said  acts  of  said  com- 
panies having  been  forbidden  by  governmental  officials,  they  put  in 
prize  coupons  in  the  cigarettes  sold  by  the  said  Craft  Tobacco  Com- 
[)any.  Limited,  thus  holding  out  a  further  inducement  to  your  peti- 
tioner's customers  to  buy  tobacco  from  them  through  the  Craft  To- 
bacco Company,  Limited,  and  after  all  of  said  acts  and  other  acts 
hereinafter  mentioned  on  the  part  of  said  company,  and  by  reason 
thereof,  your  petitioner's  business  fell  off  from  $40,2S2.83,  net  profit 
from  July  3,  1902,  to  June  1,  1903,  to  $20,563.40,  from  June  1,  1903, 
to  June  1,  1904;  and  to  $13,934.91  from  June  1,  1904,  to  June  1,  1906; 
and  to  $8,017.59  from  June  1,  1905,  to  June  1,  1906.  That  on  or  about 
December  14, 1904,  the  American  Tobacco  Company,  through  Nathaniel 
Dorth  and  others,  conspired  to  destroy  and  did  destroy  In  same  mas- 
ner  your  petitioner's  black  leaf  business. 

"  Tour  petitioner  shows :  That  in  June,  1905,  your  petitioner,  real- 
izing that  its  business  was  being  driven  out  by  the  Craft  Tobacco 
Company,  Limited,  particularly,  and  by  the  Louisiana  Tobacco  Com- 
pany and  the  Irby  Tobacco  Company,  both  of  said  corporations  being 
controlled  and  owned  by  defendant  American  Tobacco  Company  and 
its  compriBlnf  companies,  but  at  that  time  knowing  of  no  conspiracy 
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of  collngion  between  tbe  said  Graft  Tobacco  Company,  Limited,  the 
Continental  Tobacco  Oompsny,  the  Oonsolidated  Tobacco  Company, 
and  the  old  and  new  American  Tobacco  Companies,  began  issuing,  in 
self-defense,  one-quarter  cent  coupons  in  its  tobacco  packages  and 
half-cent  coupons  in  its  cigarettes  in  June,  1906.  That  in  order  to 
compete  with  said  companies  from  June,  1906,  to  December,  1907, 
your  petitioner  spent  on  said  coupons  the  sum  of  $61,074.00,  but  that 
through  the  use  of  said  coupons,  and  because  of  the  advocacy  of  high 
license  by  Augustus  Craft  in  the  city  council,  of  which  he  was  a 
member,  the  business  of  the  Craft  Tobacco  Company,  Limited,  began 
to  fall  off,  and,  its  usefulness  to  said  American  Tobacco  Company 
being  at  an  end,  your  petitioner  is  informed  and  bdieyes  and  charges 
that  the  American  Tobacco  Company,  made  defendant  in  this  case,  in 
the  latter  part  of  the  year  of  1907,  sold  its  stock  back  to  Augustus 
Craft. 

"  Tour  petitioner  shows :  That  Its  expenses  for  sale,  and  outside  of 
the  cost  of  manufacturing,  amounted  during  the  fiscal  year  from  July, 

1902,  to  July,  1903,  to  $9,617.18.    That  said  expenses  from  June  1, 

1903,  to  June  1,  1904,  amounted  to  $7,012.15.  That  its  expenses  from 
June  1,  1904,  to  June  1,  1905,  amounted  to  $9,948.31.  That  its  ex- 
penses from  June  1,  1005,  to  June  1,  1906,  amounted  to  $22,461.90. 
That  its  expenses  from  June  1,  1906,  to  June  1,  1907,  amounted  to 
$24,751.84.  That  these  expenses  do  not  include  the  expenses  of  manu- 
facture, among  which  is  included  the  cost  of  coupons,  already  stated. 

"  Your  petitioner  shows  that  the  management  of  the  Craft  Tobacco 
Company,  Limited,  was  left  by  the  corporation  or  corporations  own- 
ing a  controlling  ln[401]terest  therein  to  Caleb  C.  Dula  and  Perclval 
S.  Hill  for  the  better  carrying  into  effect  their  illegal  operations, 
schemes,  and  combinations  against  the  interstate  commerce,  and  that 
the  acts  of  said  Hill  and  said  Dula  were  the  acts  of  the  corporation. 

-  Yonr  petitioner  further  allegesr  that,  where  it  is  charged  in  this 
petition  that  said  P.  S.  Hill  or  C.  C.  Dula  did  or  performed  any  act, 
it  is  meant  and  charged  that  the  said  Perclval  S.  Hill  and  Caleb  C. 
Dula,  acting  for  and  in  behalf  of  the  Continental  Tobacco  Company, 
the  Consolidated  Tobacco  Company,  or  the  old  American  Tobacco 
Company,  or  after  the  month  of  October,  1904,  were  acting  in  behalf 
of  the  Interest  of  the  American  Tobacco  Company  made  defendant 
in  this  case. 

"  Your  petitioner  shows :  That  the  Continental  Tobacco  Company  In 
1903  secretly  bought  out  the  Pinkerton  Tobacco  Company  at  Zanesvllla 
Ohio,  and  by  secret  correspondence,  letters  being  addressed  by  John  W. 
Pinkerton,  the  manager  of  the  Pinkerton  Tobacco  Company,  and  its 
president,  to  the  American  Tobacco  Company  under  the  assumed 
name  of  J.  P.  Williams,  Madison  Square,  New  York.  That,  in  order 
better  to  carry  out  their  purposes,  often  herein  described,  certain  com- 
panies belonging  to  the  Continental  Tobacco  Company,  the  Consoli- 
dated Tobacco  Company,  and  the  old  and  new  American  Tobacco 
10870**— S.  Doc.  Ill,  62-1,  vol  3 43 
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Company,  among  others,  the  American  Snuff  Company,  the  American 
Cigar  Company,  R.  J.  Reynolds  Tobacco  Company,  R.  A.  Patterson 
Tobacco  Company,  Standard  Snuff  Company,  Pinkerton  Tobacco  Com- 
pany, F.  R.  Penn  Tobacco  Company,  Night  &  Day  Tobacco  Company, 
Wells  Whlthead  Tobacco  Company,  Nail  &  Williams  Tobacco  Com- 
pany, and  others,  were  made  to  maintain  separate  purchsing  and 
sales  departments  with  agents  to  purchase  and  solicit  trade  for  them 
in  many  different  states,  and  through  them  the  said  companies  buy 
supplies  of  leaf  tobacco  and  sell  and  distribute  their  products  as  a 
part  of  interstate  trade  and  commerce,  and  that  all  said  companies, 
either  directly  or  Indirectly,  report  to  the  American  Tobacco  Com- 
pany, which,  under  agreements  and  a  general  plan  of  operation  chiefly 
through  P.  S.  Hill  and  C.  C.  Dula,  decide  how  and  where  said  com- 
panies may  operate  and  fix  prices  stifling  interstate  competition. 

"  Your  petitioner  further  shows :  That  through  the  said  R.  J.  Rey- 
nolds Tobacco  Company,  the  American  Tobacco  Company,  and  its 
composing  companies,  particularly  the  Consolidated  Tobacco  Com- 
pany and  the  Continental  Tobacco  Company,  have  acquired  the  ma- 
jority of  the  capital  stock  of  the  Llpfert  Scales  Company,  pre- 
serving Its  authorization  and  corporate  name,  but  In  combination  and 
agreement  refrain  from  competing  with  said  company,  restraining 
interstate  commerce,  and  intending  to  monopolize  same.  That  said 
R.  J.  Reynolds  Tobacco  Company  holds  the  majority  of  capital  stock 
of  the  Andrews  &  Forbes  Company  and  of  the  Amsterdam  Supply 
Company,  and  other  companies  for  the  same  purpose. 

"  Your  petitioner  further  shows :  That  In  February,  1903,  the  Con 
tlnental  Tobacco  Company  secretly  acquired  the  control  of  Nail  & 
Williams  Tobacco  Company,  a  Kentucky  corporation  long  engaged  In 
Louisville,  Ky.,  successfully  In  Interstate  commerce  and  In  leaf  manu- 
factured tobacco,  drying  tobacco  leaf  In  different  states,  and  selling, 
shipping,  and  distributing  the  .products  manufactured  therefrom 
throughout  the  United  States  and  abroad  in  competition  with  said 
company  and  the  American  Tobacco  Company.  That  the  owners  and 
persons  Interested  agreed  with  the  American  Tobacco  Company  not 
to  engage  in  trade  and  commerce  in  tobacco  or  its  products.  That 
the  separate  organization  of  the  acquired  company  has  been  pre- 
served, but  that  the  directors  have  at  all  times  since  been  selected  by 
the  Continental  Tobacco  Company  and  the  American  Tobacco  Com- 
pany, and  its  business  has  been  conducted  under  an  agreement  with 
them  not  to  compete  in  the  purchase  of  leaf  tobacco  or  in  the  sale 
or  distribution  of  its  product  and  in  combination  with  them  and 
without  competition  for  the  purpose  and  with  the  effect  of  restraining 
interstate  commerce  and  foreign  trade  and  creating  a  monopoly 
therein.  Said  Nail  &  Williams  Company  have  concealed  and  denied, 
and  is  now  concealing  and  denying,  its  association  with  the  American 
Tobacco  Company,  and  has  been  used  by  the  American  Tobacco  Com- 
pany and  the  Continental  Tobacco  Company  from  May,  1903,  to  the 
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latter  part  of  May,  1007,  as  agent  of  supply  to  destroy  competitioii. 
That  said  company  during  said  time  famished  to  the  Graft  Tobacco 
Company  [402]  certain  brands  of  tobacco  at  a  low  rate,  lower  than 
said  tobacco  could  be  bought  elsewhere,  for  the  purpose  of  destroying 
your  petitioner's  business,  which  not  only  extended  to  Louisiana,  but 
to  all  of  the  adjoining  states  and  foreign  countries,  all  of  which  will 
more  fully  appear  by  reference  to  copy  of  an  extract  of  a  letter  of 
Augustus  Craft  to  C.  0.  Dula,  dated  May  6,  1903,  and  the  extract  of 
a  letter  from  Augustus  Craft  to  Perclval  S.  Hill,  dated  August  21, 
1003,  to  be  hereafter  annexed  to  this  petition,  and  made  part  hereof 
for  greater  certainty. 

"Your  petitioner  shows  that  the  tobacco  furnished  to  the  Craft 
Tobacco  Company  was  furnished  by  the  present  American  Tobacco 
Company  and  Continental  Tobacco  Company  and  the  Consolidated 
Tobacco  Company,  from  the  Nail  &  Williams  Tobacco  Company,  their 
agents  as  aforesaid  at  Louisville,  E[y.,  and  from  other  states,  at  a 
cheaper  rate  than  your  petitioner,  who  is  also  engaged  in  interstate 
commerce,  could  buy  on  the  market,  said  discriminating  rate  being 
made  for  the  purpose  of  injuring  your  petitioner,  who  was  also  en- 
gaged in  interstate  commerce,  all  of  which  will  more  fully  and  at 
large  appear  by  reference  to  a  copy  of  a  letter  da||d  August  10,  1003, 
written  by  P.  S.  Hill,  vice  president  of  the  American  Tobacco  Com- 
pany and  managing  director  of  said  company  and  of  the  Consolidated 
Tobacco  Company  and  the  Continental  Tobacco  Company,  to  be  here- 
after annexed  to  this  petition,  said  letter  being  written  to  Augustus 
Craft 

"Tour  petitioner  shows:  That  defendant's  schemes  and  purposes 
were  conducted  in  secrecy,  and  even  the  correspondence  between  the 
said  Augustus  Craft  and  C.  C.  Dula  and  P.  S.  Hill,  in  their  capacities 
as  vice  president  and  managers  aforesaid,  being  conducted  under  an 
assumed  name,  the  said  Craft  In  1903  going  under  the  name  of  Mrs. 
E.  G.  Craft,  and  afterwards  of  Mrs.  Elvira  Gustine,  and  the  said 
P.  S.  Hill  assuming  the  name  and  address  of  Helen  V.  Slmmonds,  at 
305  Dolphin  street,  Baltimore,  Md.,  and  said  Dula  assuming  the  name 
and  address  of  D.  C.  Williams,  Madison  Square  Station.  New  York, 
all  of  which  will  more  fully  and  at  large  appear  by  reference  to  sub- 
stantial copies  of  extracts  of  said  letters  dated  June  8,  1903,  Septem- 
ber 2,  18,  and  23,  1903,  from  Augustus  Craft  to  P.  S.  Hill,  as  agent  of 
said  companies,  and  a  letter  of  C.  C.  Dula  to  Augustus  Craft  of  May 
14,  1903,  and  a  letter  of  P.  S.  Hill,  as  agent  of  the  American  Tobacco 
Company  to  Augustus  Craft,  dated  November  7,  1904,  to  be  hereafter 
annexed  to  this  petition  for  greater  certainty. 

"That  the  old  American  Tobacco  Company,  the  Continental  To- 
bacco Company,  and  the  Consolidated  Tobacco  Company,  or  one  or 
two  or  them,  on  or  al>out  June  8,  1903,  conspired  to  procure  the  same 
kind  of  cigarette  paper  as  was  used  by  your  petitioner,  instead  of 
Rizlax,  the  better  to  prevent  buyers  from  connecting  said  Craft  Com- 
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pany  with  said  company,  all  of  which  will  more  folly  and  at  large 
appear  from  copies  of  extracts  from  letters  written  by  Aogaatus 
Craft  to  Percival  S.  Hill,  June  8,  1903,  and  July  24,  1003.  That,  whan 
Rizlax  paper  was  used,  said  Graft  and  said  Dnla,  on  or  about  May 
16,  1903,  and  before  said  date,  gave  out  to  the  public  that  any  one 
could  buy  said  paper  on  the  market  at  a  reasonable  price,  all  of 
which  will  more  fully  and  at  large  appear  by  reference  to  a  letter 
of  Augustus  Graft  to  G.  G.  Dula,  dated  May  16,  1908,  to  be  here- 
after annexed  to  this  petition  for  greater  certainty. 

"That  the  purchase  of  tobacco  by  Augustus  Graft  for  the  Craft 
Tobacco  Company,  Limited,  on  or  about  the  7th  of  November,  190ft, 
and  the  latter  periods,  was  partially  carried  on  through  a  broker 
to  prevent  the  public  from  gaining  knowledge  of  true  ownership  or 
control  of  the  Graft  Tobacco  Company.  That  in  July,  1903,  Perdval 
S.  Hill,  in  his  capacity  of  vice  president  and  managing  director  and 
agent  in  shipping  tobacco  to  the  Graft  Tobacco  Company  and  other 
articles,  was  requested  to  destroy  the  marks  contained  thereon  for 
the  same  purpose,  all  of  which  will  more  fully  and  at  large  appear 
by  reference  to  copies  of  letters  written  by  Augustus  Graft  to  Perctral 
S.  Hill,  dated  July  18  and  24,  1903,  to  be  hereafter  annexed  for 
greater  certainty.    ^ 

**  Your  petitioner  shows :  That  at  said  time,  in  order  to  conceal  Its 
objects  from  the  public,  to  wit,  the  destruction  of  petitioner's  domes- 
tic and  interstate  business,  it  was  planned  to  have  the  Irby  Tobaoco 
Company,  a  well-known  branch  of  the  American  Tobacco  Company, 
to  pretend  to  be  opposed  to  the  Craft  Tobacco  Company,  Limited. 

[408]  "That  your  petitioner  used  union  labor  exclusively  In  its 
factory  and  store,  and,  as  already  stated,  the  unions  had  long  slnoe 
refused  to  buy  goods  that  did  not  contain  the  union  label  and  to  buy 
of  the  corporations  which  now  compose  the  American  Tobacco  Com- 
pany, and  that  one  of  the  principal  objects  of  the  Craft  Tobaoco 
Company,  by  defendant  and  the  companies  which  composed  It,  was 
to  fight  your  petitioner  by  securing  said  trade,  the  object  being 
particularly  the  destruction  of  a  large  business  which  your  petitioner 
had  built  up  in  Louisiana  and  adjoining  states  and  in  foreign  coun- 
tries, all  of  which  will  more  fully  and  at  large  appear  by  reference 
to  letters  of  Augustus  Craft  to  P.  S.  Hill,  acting  as  agent  aforesaid, 
dated  June  20,  1903,  July  17,  1903,  July  24,  1903,  August  21,  1903. 
September  23,  1903,  copies  of  extracts  of  which  to  be  hereafter  an- 
nexed for  greater  certainty. 

"Your  petitioner  shows  that  under  the  management  of  the  said 
Hill  and  said  Dula,  conspiring  with  said  Craft,  the  Louisiana  Tobaoco 
Company,  Limited,  owned  by  defendant  and  formerly  one  <»  more 
of  the  companies  composing  defendant,  and  the  W.  R.  Irby  Tobacco 
Company,  a  branch  of  the  American  Tobacco  Company,  owned  by 
defendant  and  formerly  by  the  Continental  Tobacco  Company,  were 
kept  in  ignorance  of  the  purposes  or  nmnagament  of  the  American 
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Tobacco  Company,  or  at  leaat  It  was  so  pretended  to  Siiid  Craft,  all  of 
which  will  more  folly  and  at  large  appear  by  reference  to  copy  of 
extracts  from  letters  of  Augustus  Craft  to  Percival  S.  Hill,  dated 
May  21,  1903,  and  August  21,  1903,  and  extract  from  a  letter  of 
PerclTal  S.  Hill  to  Augustus  Craft,  dated  July  23,  1903,  to  be  here- 
after annexed  to  this  petition  and  made  part  hereof  for  greater 
certainty. 

"Tour  petitioner  further  shows  that  during  the  year  1903,  up  to 
January  1,  1907,  and  all  during  the  period  in  which  the  controlling 
interest  of  the  Craft  Tobacco  Company,  Limited,  was  held  by  de- 
fendant and  composing  companies,  or  one  or  two  of  them,  your  peti- 
tioner's goods  were  discriminated  against  in  its  Louisiana  businesn 
as  well  as  in  its  interstate  and  foreign  commerce.  Your  petitioner 
alleges  and  charges:  That  August  Glaudot  and  H.  Guenard  were 
paid  by  said  company,  through  one  Wackerbarth,  up  to  the  year  1901, 
and  through  agents  unknown  to  your  petitioner  after  said  date,  not 
to  adTertise  or  expose  for  sale  your  petitioner's  goods;  the  said 
Glaudot  receiving  his  rent  free  for  that  consideration.  That  A.  A. 
Merrick  and  one  Keith  and  other  peddlers  received  a  bonus  from 
the  Continental  Tobacco  Company  not  to  sell  petitioner's  goods. 

**  Your  petitioner  further  shows :  That  the  Ix>ui8iana  Tobacco  Com- 
pany and  the  Irby  Tobacco  Company  and  other  agents  of  defendant 
and  its  composing  companies  were  all  employed  for  the  same  pur- 
pose. That  the  object  of  the  defendant  and  the  composing  companies 
was  to  drive  out  your  petitioner  as  a  competitor  for  its  local,  inter 
state,  and  foreign  business,  and  the  American  Tobacco  Company,  and 
the  Consolidated  Tobacco  Company,  the  Continental  Tobacco  Com- 
pany, and  the  old  American  Tobacco  Company,  or  one  or  two  of  them, 
furnished  the  expenses  for  this  purpose  and  contributed  at  least  a 
part  of  the  expenses  for  this  purpose,  and  paid  subsidies  on  the  out- 
put of  the  Craft  Tobacco  Company,  Limited,  all  of  which  will  more 
fully  and  at  large  appear  by  reference  to  letters  and  extracts  from 
letters  from  Augustus  Craft  to  P.  S.  Hill,  in  his  capacity  as  agent 
as  aforesaid,  dated  August  21,  1903,  September  5  and  September  23, 
1903,  and  Octol>er  6,  1903,  to  be  hereafter  annexed  to  this  petition  for 
greater  certainty. 

"Your  petitioner  shows  that,  through  all  of  said  acts  of  the  said 
American  Tobacco  Company  and  its  composing  companies,  your  pe- 
titioner's net  profits  were  reduced  in  the  sum  of  $78333,  and  your 
petitioner  has  been  damaged  and  injured  through  the  said  unlawful. 
Illegal,  and  malicious  acts  of  defendants  in  said  sum,  and  that  under 
the  act  of  Congress  of  July  2,  1890,  known  as  the  'Sherman  Act,' 
your  petitioner  is  entitled  to  recover  threefold  damages  and  the  costs 
of  suit.  Including  a  reasonable  attorney's  fee. 

"  Your  petitioner  further  shows  that  all  of  the  illegal  acts  afore- 
said of  the  American  Tobacco  Company  and  the  composing  companies 
were  unknown  to  your  petitioner,  and  all  of  the  acts  of  said  Augustus 
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Craft  and  the  Graft  Tobacco  Company,  Limited,  were  unknown  to 
your  petitioner,  until  the  10th  day  of  December,  1907,  or  some  daya 
after  said  date,  when  said  acts  were  brought  to  light  in  a  suit  of 
the  United  States  against  the  American  Tobacco  Compny  and  others, 
now  pending  in  the  Circuit  Court  of  the  United  States  for  the 
[404]  Southern  District  of  New  Tork,  and  that,  until  said  exposure 
was  made  in  said  litigation,  your  petitioner  was  in  ignorance  of  proof 
against  said  defendant  and  unable  to  protect  its  rights.  Your  peti- 
tioner shows  that  its  sales  fell  oif  as  aforesaid  from  the  organization 
of  the  Craft  Company,  Limited,  on  the  14th  day  of  May,  1908,  up  to 
the  time  that  your  petitioner  began  to  use  the  coupons  and  to  iuciir 
the  extra  heavy  expense  thereof,  amounting  as  aforesaid  to  |61,000, 
all  of  which  expense  for  coupons  will  more  fully  appear  by  reference 
to  an  itemized  statement  annexed  to  this  petition  and  marked  'Ex- 
hibit B.' 

"Your  petitioner  shows  that  the  American  Tobacco  Company  Is 
represented  in  the  state  of  Louisiana  and  is  found  in  said  state,  and 
that  W.  R.  Irby  is  duly  appointed  the  agent  of  said  company. 

"  Wherefore  your  petitioner  prays  that  the  American  Tobacco  Com- 
pany, the  Craft  Tobacco  Company,  Limited,  and  Augustus  Craft  be 
cited  to  answer  this  petition,  and,  after  all  due  and  legal  proceedings 
had,  that  said  American  Tobacco  Company,  the  Craft  Tobacco  Com- 
pany, Limited,  and  Augustus  Craft,  be  ordered,  adjudged,  and  decreed 
to  pay  your  petitioner  the  sum  of  $234,999,  being  threefold  the  amount 
of  damages  incurred  by  your  petitioner  and  suffered  by  him  tiirough 
the  acts  of  defendant,  and  for  a  reasonable  attorney's  fee,  and  for 
costs  and  all  general  relief." 

Exceptions  having  been  sustained  to  this  petition,  the  plaintiff  filed 
the  following  supplemental  and  amended  petition  (the  exhibits  are 
omitted  here) : 

'*The  supplemental  and  amended  petition  of  the  People's  Tobacco 
Company,  Limited,  filed  In  this  case  with  leave  of  court  first  had  and 
obtained,  respectfully  represents: 

"That  your  petitioner  reiterates  and  reaffirms  the  allegations  con- 
tained in  its  original  petition,  and  further  represents: 

"That  the  American  Tobacco  Company  and  the  Craft  Tobacco 
Company,  Limited,  and  Augustus  Craft  are  indebted  unto  your  peti- 
tioner in  the  sum  of  $168,926.85  in  solido,  as  damages,  which  damages, 
under  the  act  of  Congress  known  as  the  '  Sherman  Act,*  should  be 
increased  threefold. 

"Your  petitioner  further  shows  that  your  petitioner,  liavlng  en- 
Joyed  the  large  business  set  out  in  petitioner's  original  petition,  in  the 
independent  trade  in  New  Orleans,  in  the  year  1903,  had  amassed  and 
built  up  a  trade  that  netted  your  petitioner,  in  its  business  year  from 
June  15,  1902,  until  June  15,  1903,  the  sum  of  $40,282.43. 

"That  in  the  succeeding  fiscal  year  ending  June  1,  1904,  through 
tlM  illegal  acts  of  defendants,  yonr  petitioner  lost  tbm  sain   of 
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$19,719.43.  That  of  this  sum  ^0,495  was  caused  by  the  increase  in 
the  price  of  tobacco  by  the  defendants  in  the  following  manner,  to 
wit: 

"  That  the  said  American  Tobacco  Company  (and  the  old  American 
Tobacco  Company  and  Consolidated  Tobacco  Company  before  the 
formation  of  the  American  Tobacco  Company)  were  practically  under 
the  same  control  and  management  and  conspiring  together  against  all 
independent  companies,  and  particularly  your  petitioner. 

"That  said  last-named  companies,  in  1903,  and  thereafter,  secretly 
controlled  individuals,  firms,  and  corporations,  carrying  on  their  con- 
spiracy against  interstate  and  foreign  commerce  under  the  names  of 
such  individuals,  firms,  and  corporations.  That  among  such  firms 
controlled  by  said  Consolidated,  Continental,  and  old  American  To- 
bacco Companies,  and  afterwards,  in  October,  1904,  by  the  American 
Tobacco  Company,  was  the  Nail  &  Williams  Company  of  Louisville, 
and  El  J.  O'Brien  &  Company,  also  of  Louisville,  Ky. 

"That  your  petitioner  purchased  most  of  its  tobacco  in  Louisville 
through  the  Louisville  Tobacco  Warehouse  Companies,  and  also  pur- 
chased some  tobacco  in  Cincinnati  through  the  Cincinnati  Tobacco 
Warehouse  Companies.  That  said  purchases  were  commonly  and 
usually  made  by  the  independent  companies  in  the  tobacco  business 
at  auction,  or  on  the  *  breaks,*  as  it  is  commonly  called. 

"Now  your  petitioner  shows  that  at  said  sales  your  petitioner's 
brokers  were  made  to  pay  high  prices  for  its  tobacco  by  defendants, 
after  the  formation  of  the  Craft  Tobacco  Company,  Limited,  to  carry 
out  the  object  of  destroying  your  petitioner's  business,  and  every 
facility  was  given  the  Craft  Tobacco  Company,  Limited,  to  buy  at  a 
lower  rate  and  to  sell  at  a  lower  rate  than  petitioner  by  means  of 
discounts,  rebates,  and  larger  packages. 

[406]  "That  on  May  6,  1903,  in  furtherance  of  said  schemes.  Craft 
wrote  to  C.  C.  Dula,  in  his  capacity  set  forth  in  the  original  petition, 
that  he  had  stopped  in  Louisville  and  secured  the  Nail  &  Williams 
account.  That  on  November  7,  1904,  Percival  S.  Hill,  in  his  capacity 
set  forth  in  the  original  petition,  wrote  Craft  showing  him  how  to 
secure  tobacco,  and  that,  for  the  purpose  of  deceiving  petitioner, 
said  Craft  was  instructed  to  buy  from  independent  brokers,  and  on 
or  about  June  16,  1903,  did  buy  from  J.  B.  Spurgin  &  Co.,  who  were 
acting  as  brokers  for  your  petitioner. 

"And  by  such  means  the  old  American  Tobacco  Company,  the  Con- 
tinental Tobacco  Company,  and  the  Consolidated  Tobacco  Company, 
and  the  American  Tobacco  Company,  or  one  or  two  of  them,  damaged 
your  petitioner  by  bidding  high  prices  on  tobacco  and  causing  your 
petitioner  to  buy  at  an  increased  rate. 

"  That  in  petitioner's  fiscal  year  ending  June  1, 1905,  your  petitioner 
lost  the  sum  of  $26,347.92.  That  of  these  losses  $10,654.56  were  due 
to  the  increased  prices  from  the  same  caosee. 
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•*  That  In  the  fiscal  year  ending  June  1, 1906,  your  petitioner  lost  the 
sum  of  $32,266.24,  and  of  this  sum  $12,778.58  was  dne  to  the  increased 
prices  caused  your  petitioner  by  the  defendants  In  the  same  manner. 

'^That  In  the  fiscal  year  ending  June  1,  1907,  yonr  petitioner  lost 
the  sum  of  $14,514.85  through  the  same  causes,  making  a  total  of 
$62,957.85,  through  Increased  prices  forced  upon  your  petitioner  by 
defendants 

"  Petitioner  further  shows  that  It  lost  In  profits  of  its  trade — 

In  the  year  ending  June  1,  1904,  the  sum  of $9, 224. 43 

In  the  year  ending  June  1,  1905,  the  sum  of 15,683.35 

In  the  year  ending  June  1, 1905,  the  sum  of 19, 486. 66 

Making  a  total  loss  of  the  sum  of 44,884.44 

— caused  your  petitioner  by  the  organization  of  the  Craft  CJompany, 
Limited,  as  stated  In  your  petitioner's  original  petition,  by  the  taking 
away  of  your  petitioner's  trade  through  rebates  In  the  form  of  re- 
turn covers,  selling  larger  packages  of  tobacco,  and  unfairly  solicit- 
ing your  petitioner's  trade,  all  of  which  will  more  fully  appear  by 
reference  to  an  Itemized  statement  of  all  of  your  petitioner's  ex- 
penses, annexed  to  this  supplemental  and  amended  petition,  and 
all  of  your  petitioner's  productions,  Including  tobacco,  snufT,  and 
cigarettes,  from  January  1,  1900.  to  June  15,  1900;  from  June  15, 
1900,  to  July  1,  1901 ;  from  July  1,  1901,  to  June  15,  1902 ;  from  June 
15,  1902,  to  June  1,  1903;  from  June  1,  1903,  to  June  1,  1904;  from 
June  1,  1904,  to  June  1,  1905;  from  June  1,  1905,  to  June  1,  1906; 
from  June  1,  1906,  to  June  1,  1907 — annexed  to  and  made  part  of  this 
petition  for  greater  certainty,  marked  *  Exhibit  E.' 

"  Tour  petitioner  further  shows  that  the  damages  caused  to  your 
petitioner,  by  interference  with  your  petitioner's  workmen,  amount 
to  the  sum  of  $500. 

"Your  petitioner  further  shows  that  In  June,  1905,  your  petitioner 
was  forced,  by  the  Craft  Tobacco  Company,  who  began  underselling 
your  petitioner  by  putting  in  coupons,  to  put  in  coupons  In  the  cig- 
arette pack  worth  one-half  cent  each,  and  coupons  In  tobacco  pack- 
ages worth  one-quarter  cent  each,  redeemable  In  cash  by  any  one 
presenting  same. 

"  That  your  petitioner  was  doing  a  large  and  extensive  trade  with- 
out these  coupons,  until  the  Craft  Tobacco  Company,  Limited,  began 
to  take  away  from  petitioner's  business  as  aforesaid,  and  was  forced. 
In  June,  1905,  and  afterwards,  to  spend  the  sum  of  $61,074.60,  all  of 
which  will  more  fully  and  at  large  appear  by  reference  to  an  item- 
ized statement  annexed  to  petitioner's  original  petition,  marked 
•  Exhibit  B.' 

"That  your  petitioner  is  entitled  to  recover  from  defendants  the 
said  sum  of  $61,074.60. 

"Now  your  petitioner  shows:  That  your  petitioner  was  organized, 
as  stated  in  its  original  petition,  for  the  purpose  of  carrying  on  a 
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general  cigar,  cigarette,  and  tobacco  business,  including  manufactur- 
ing, buying,  selling,  and  exporting  tobacco  to  foreign  countries  and 
throughout  the  different  states  of  the  United  States,  and  since  its  or- 
ganization has  carried  on  an  extensive  interstate  and  foreign  business, 
selling  its  products  in  New  York,  Ohio,  Illinois,  Texas,  New  Mexico, 
and  In  the  Republic  of  Mexico,  and  many  other  places. 

"  That  the  defendants  hare  been  engaged  in  Interstate  commerce  and 
in  commerce  with  foreign  countries.  That  all  the  losses  of  your  peti- 
tioner herein  [406]  above  set  forth  have  been  caused  by  and  were 
the  result  of  conspiracy  between  the  said  American  Tobacco  CJom- 
pany  and  the  component  companies  above  named,  Augustus  Craft, 
and  the  Craft  Tobacco  Company,  Limited,  for  the  purpose  of  injur- 
ing your  petitioner  in  his  said  business,  and  In  violation  of  the  laws 
of  the  United  States,  and  particularly  of  the  act  of  Congress  ap- 
proved July  2,  1890,  and  known  as  the  *  Sherman  Act' 

"Wherefore  your  petitioner  prays  that  the  defendants,  the  Amer- 
ican Tobacco  Company  and  the  Craft  Tobacco  Company,  Limited, 
and  Augustus  Craft,  be  cited  to  appear  and  answer  this  petition  (er). 
and  after  all  due  and  legal  proceedings  had,  there  be  Judgment  in 
favor  of  your  petitioner,  and  against  the  defendants,  In  the  full  sum 
of  $168,926.85,  and  that  the  said  sum  should  be  trebled  in  accordance 
with  the  said  act  of  Congress,  and  the  said  treble  damages  should 
be  allowed  your  petitioner  as  against  the  said  defendants,  and  each 
of  them ;  and  petitioner  prays  for  reasonable  attorney's  fees,  and  for 
costs,  and  for  such  further  and  general  relief  as  the  court  may  deem 
just  and  equitable." 

The  defendants  excepted  to  the  supplemental  and  amended  peti- 
tion on  the  following  ground : 

**  That  said  petition  falls  to  disclose  a  cause  or  right  of  action." 

The  court  sustained  the  exception,  "and  decreed  that  the  said 
exceptions  be  maintained,  and  that  the  plaintiff's  suit  be,  and  the 
same  is  hereby,  dismissed  at  its  costs." 

The  plaintiff  brought  the  case  to  this  court  by  writ  of  error.  The 
judgment  sustaining  the  exception  and  dismissing  the  petition  (with 
20  specifications)  Is  assigned  as  error. 

Edwin  T.  Merrick  and  Ralph  J.  Schwarz^  for  plaintiff  in 
error. 

George  Denegre^  Joseph  Paxton  Blair,  and  Victor  Leovy 
{Ju7iiu8  Parker  J  of  counsel),  for  defendant  in  error  Amer- 
ican Tobacco  Co. 

William  S.  Parkerson  and  Bernard  Bruenn,  for  defend- 
ants in  error  Craft  Tobacco  Co.  and  Augustus  Craft. 

Before  Pardee,  McCormick,  and  Shelby,  Circuit  Judges. 
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Shelby,  Circuit  Judge  (after  stating  the  facts  as  above)  : 

This  is  an  action  for  threefold  damages  under  section  7, 
Act  July  2, 1890  (chapter  647,  26  Stat.  210  [U.  S.  Comp.  St. 
1901,  p.  3202]).  An  exception  of  no  cause  of  action  was 
sustained  by  the  court  below.  The  sole  question  therefore  is 
whether,  on  the  facts  alleged  in  the  petition  and  admitted 
by  the  exception,  this  action  can  be  maintained.  The  ques- 
tion can  only  be  decided  by  an  examination  of  the  relevant 
parts  of  the  act  (which  we  copy  in  the  margin  <»)  in  con- 
nection with  the  averments  of  the  petition. 

[407]  The  first  and  second  sections  of  the  statute  describe 
and  condemn  certain  acts  which  restrain  interstate  or  for- 

•An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies. 

Section  1.  Elvery  contract,  combination  in  the  form  of  tmst  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.  Every  person  who  shall  make  any  such  contract  or  engage 
in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court 

Sec.  7.  Any  person  who  shall  be  Injured  In  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act,  may  sue  therefor  in  any  Circuit 
Court  of  the  United  States  in  the  district  in  which  the  def^idant 
resides  or  is  found,  without  respect  to  the  amount  in  controversy, 
and  shall  recover  threefold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee. 

Sec  8.  That  the  word  "  person,"  or  "  persons,"  wherever  used  in 
this  act  shall  be  deemed  to  Include  corporations  and  associations 
existing  under  or  authorized  by  the  laws  of  either  the  United  States, 
the  laws  of  any  of  the  territories,  the  laws  of  any  state,  or  the  laws 
of  any  foreign  country. 
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eign  commerce,  and  the  seventh  section  provides  that  one  who 
is  injured  in  his  business  or  property  by  another  by  reason  of 
anything  forbidden  by  the  statute  may  sue  for  threefold 
damages.  To  repeat,  the  first  and  second  sections  condemn 
certain  acts,  and  punish  them  as  misdemeanors.  The  seventh 
section  is  to  the  effect  that  those  who  do  the  forbidden  things^ 
conmiit  the  misdemeanors,  may  be  sued  in  a  civil  action  for 
threefold  damages  by  one  who  is  injured  in  his  business  or 
property.  It  follows  therefore  that  the  petition  should 
charge,  and  that  is  all  that  is  required:  (1)  That  the  de- 
fendants have  done  one  or  more  of  the  forbidden  things; 
(2)  that  by  such  action  of  the  defendants,  the  plaintiff  has 
been  injured  in  its  business  or  property;  and  (3)  the  amount 
or  value  of  such  injury.  If  the  petition  contains  thcvse  es- 
sential averments,  it  is  not  subject  to  an  exception  of  no 
cause  of  action,  although  it  may  contain  surplusage  and  may 
specify  some  items  of  damages  which  may  not  be  recov- 
erable. 

But,  before  we  examine  the  petition,  we  must  look  closer 
at  the  statute  on  which  it  is  framed.  Here  is  the  description 
it  gives  of  the  condemned  misdemeanors : 

"  Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  l>e 
illegal.  Every  person  who  shall  make  any  such  contract  or  engage 
in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor.    •    •    ♦" 

**  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  shaU  be  deemed  guilty  of  a  mis- 
demeanor.   ♦    •    ♦»» 

Presently  we  must  examine  the  petition  to  see  whether  it 
charges  that  the  defendants  did  one  or  more  of  these  for- 
bidden things.  If  it  does  so  charge,  it  will  remain  to  bo 
determined  whether  there  are  averments  showing  that  the 
plaintiff  comes  within  the  seventh  section,  to  wit : 

"  Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  pro- 
perty by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act,  may  sue  therefor, 
*  *  *  and  shaU  recover  threefold  th«  damages  by  him  sus- 
tained.   •    •    •- 
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This  more  elaborate  statement  of  the  statute  makes  it  plain 
that  the  petition  need  only  aver,  and  state  facts  to  show, 
that  the  defendants  have  committed  one  or  more  of  the 
oflFenses  condemned  by  the  first  and  second  sections,  that  the 
plaintiff  is  a  person  injured  within  the  meaning  of  the 
seventh  section,  and  the  amount  of  damages  it  bub- 
[408]tained  by  such  injury.  Loewe  v.  LawJ^yr^  208  U.  S. 
274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  was  an  action  like  this, 
brought  under  section  7  of  the  act.  A  demurrer  was  sus- 
tained to  the  declaration  by  the  lower  court,  and  in  reversing 
the  judgment  Mr.  Chief  Justice  Fuller,  speaking  for  the 
court,  had  occasion  to  summarize  the  averments  in  holding 
them  sufficient: 

"  We  have  given  the  declaration  in  f uU  In  the  margin,  and  It  ap- 
pears therefrom:  That  it  is  charged  that  defendants  formed  a  combi- 
nation to  directly  restrain  plaintiff's  trade;  that  the  trade  to  be  re- 
strained was  interstate;  that  certain  means  to  attain  such  restraint 
were  contrived  to  be  used  and  employed  to  that  end;  that  th^ee 
means  were  so  used  and  employed  by  defendants;  and  that  thereby 
they  injured  plaintiff's  property  and  business." 

We  turn  now  to  the  petition  to  see  if  it  has  the  necessary 
allegations  to  sust^iin  the  action,  looking  at  it  with  the  stat- 
ute before  us,  aided  by  the  summary  of  the  declaration  held 
to  be  good  by  the  Supreme  Court  in  Loewe  v.  Lawlor^  supra. 

We  find  an  elaborate  charge  of  a  combination  and  con- 
spiracy in  restraint  of  interstate  trade  or  commerce  by  the 
three  defendants.  Other  persons,  who  are  not  sued,  are 
named  as  parties  to  the  conspiracy.  Such  other  persons  are 
corporations  owned  in  part  and  controlled  by  one  or  more  of 
the  alleged  conspirators  who  are  sued.  At  great  length,  and 
with  minute  details,  the  petition  alleges  and  describes  this 
combination  or  conspiracy  in  restraint  of  interstate  trade  or 
commerce,  showing  that  it  is  such  as  is  condemned  by  the  first 
section  of  the  act.  With  equal  fullness,  there  are  allegations 
of  an  attempt  by  the  defendants,  with  other  conspirators,  to 
monopolize  the  trade  or  commerce  in  tobacco  among  the  sev- 
eral states,  such  an  attempt  and  conspiracy  as  is  condemned 
by  the  second  section  of  the  act.  It  is  then  alleged  that  the 
plaintiff  was  engaged  in  interstate  trade  or  business,  such  as 
that  engaged  in  by  the  defendant  companies,  and  that  the 
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described  acts  of  the  defendants  were  done  for  the  purpose 
of  obtaining  a  monopoly  and  destroying  the  business  of  the 
plaintiflP.  It  is  further  alleged  that  by  such  conspiracies  and 
combinations  of  the  defendants,  and  by  their  efforts  to  obtain 
a  monopoly,  the  business  of  the  plaintiff  was  injured  greatly, 
and  that  the  plaintiff  was  damaged  to  the  extent  of 
$168,926.86.  The  full  petition  is  given  in  the  statement  of 
the  case.  It  would  serve  no  useful  purpose  now  to  condense 
and  restate  the  facts  alleged.  If  the  averments  are  true — 
and  the  exception  of  no  cause  of  action  admits  them  to  be 
true — ^the  defendants  are  guilty  of  the  misdemeanors  charged 
in  the  first  and  second  sections  of  the  act,  and  the  plaintiff 
has  been  injured  in  its  business  or  property  within  the  mean- 
ing of  the  seventh  section. 

We  are  of  opinion  therefore  that  the  court  erred  in  sustain- 
ing the  exception  of  no  cause  of  action. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


[466]   UNITED  STATES  v.  AMERICAN  NAVAL 
STORES  CO.  ET  AL.« 

(Circuit  Court,  S.  D.  Georgia,  B.  D.    May  12,  1909.) 
[172  Fed.  Rep.,  455.] 

Criminal  Law  (§  552) — ^Tbial — CiftCUMSTANilAi,  Bvidenoe. — To 
warrant  a  conviction  on  circumstantial  evidence,  the  proven  facts 
must  not  only  be  consistent  with  the  hypothesis  of  guilt,  but  must 
clearly  and  satisfactorily  exclude  every  other  reasonable  hypothesis, 
except  that  of  guilt. ^ 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §S  1257, 
1259-1262;  Dec.  Dig.  §  552.1 

Monopolies  (§  29)— Conspibacy  in  Restbaint  of  Intebstate  Com- 
merce— Cbiminal  Pbosecution. — Where  an  indictment  against  a 
number  of  defendants  charges  them  with  a  conspiracy  among  them- 

<»  For  opinion  of  court  overruling  demurrer  to  indictment  (186  Fed 
Rep.,  592),  see  Vol.  4,  p.  48. 
*  Syllabus  copyrighted,  1909,  by  West  Publishing  Co. 
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selves  and  with  others  in  restraint  of  interstate  trade  and  com- 
merce, in  violation  of  section  1  of  the  anti-trust  act  (Act  July  2, 
1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St  1901,  p.  3200]).  or  to 
monopolize  any  part  of  such  trade  and  commerce,  in  violation  of 
section  2,  to  warant  a  conviction,  it  must  be  found  that  at  least 
two  of  the  defendants  were  parties  to  such  a  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec  Dig.  I  29.] 
Monopolies  (8  12) — Federal  Anti-Trust  Act — Combinations  Pro- 
hibited— "  Monopoly." — ^The  size  of  a  business  alone  does  not  con- 
stitute a  "monopoly"  in  restraint  of  interstate  commerce,  in  vio- 
lation of  section  2  of  the  anti-trust  act  (Act  July  2,  1890,  c.  647, 
26  Stat  209  [U.  S.  Comp.  St  1901,  p.  3200] ) ;  but  to  render  a  com- 
bination illegal  thereunder  it  must  Intentionally  and  necessarily 
prevent  other  persons  from  engaging  In  such  business^  thereby 
stifling  competition. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  S  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4570- 
4574.] 
Monopolies  (§  31) — Federal  Anti-Trust  Act— Conspibaot  in  Re- 
straint OF  Interstate  Commerce — Criminal  Prosecxttion. — ^The 
elements  of  a  combination  or  conspiracy  in  restraint  of  interstate 
trade  and  commerce  and  to  monopolize  such  trade  and  commerce,  In 
violation  of  the  anti-trust  act  (Act  July  2,  1890,  c.  647,  SI  1  and 
2,  26  Stat  209  [U.  S.  Comp.  St  1901,  p.  3200]),  and  the  facts  neces- 
sary to  a  conviction  thereunder,  explained  in  a  charge  to  the  Jury. 

[Bid.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  S  31.] 

Alexander  Akerman^  Asst.  U.  S.  Atty.,  and  W,  M.  TooTner^ 
Acting  Asst.  Atty.  Gen.,  for  the  United  States. 

P,  TF.  Meldrim^  Adams  and  Adams^  and  Powell  and 
Makall,  for  defendants. 

Sheppard,  District  Judge  (charging  jury). 

This  case  has  been  long,  and  necessarily  taxing  to  your 
patience;  but  your  attention  throughout  has  been  marked^ 
demonstrating  to  the  court  your  interest  and  deep  appreci- 
ation of  the  importance  of  the  issue,  both  to  the  government 
and  to  the  defendants.  The  issues  now  rest  solely  upon  an 
honest  and  impartial  discharge  of  your  duties  under  the 
guidance  of  the  law,  which  it  now  becomes  my  duty,  as  best 
I  may,  to  give  you  in  charge.  In  our  system  of  the  ad- 
ministration of  jtistice,  the  judge  decides  the  questions  of 
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law,  and  directs  you  only  as  to  the  law  of  the  case,  while 
it  is  your  peculiar  province  to  pass  on  the  [456]  facts  of  the 
case,  and  by  your  verdict  you  decide  the  questions  of  fact 
involved  in  this  controversy.  I  shall  be  as  brief  as  the  case 
admits,  and  will  confine  my  instructions  mainly  to  what  I 
conceive  to  be  the  law  applicable  to  the  facts  adduced. 

The  issue  which  it  is  your  province  under  our  system  of 
government  to  determine  is  the  innocence  or  guilt  of  the  ac- 
cused upon  the  indictment,  which  was  read  to  you  at  the 
opening  of  this  case.  By  order  of  the  court,  the  third  count 
of  the  indictment  was  stricken,  and  you  have  therefore  before 
you  only  the  first  and  second  counts. 

The  defendants  indicted  are  the  American  Naval  Stores 
Company,  a  corporation  of  West  Virginia,  the  National 
Transportation  &  Terminal  Company,  a  corporation  of  New 
Jersey,  Edmond  S.  Nash,  Spencer  P.  Shotter,  J.  F.  Cooper 
Myers,  George  Meade  Boardman,  Carl  Moller,  and  C.  J.  De 
Loach.  As  to  the  defendant  C.  J.  De  Loach  you  are  directed 
to  find  a  verdict  of  "  not  guilty." 

The  two  counts  of  the  indictment  and  the  government's  bill 
of  particulars  will  be  before  you,  and  you  should  examine 
them  very  carefully,  in  connection  with  all  the  evidence  in 
the  case  and  the  principles  of  law  I  will  presently  give  you, 
in  reaching  your  conclusions.  To  the  two  counts  of  the  in- 
dictment all  the  defendants  have  pleaded  "  not  guilty."  It 
is  necessary  that  I  should  present  for  your  consideration  cer- 
tain rules  of  evidence,  which  should  be  borne  in  mind 
throughout  your  deliberations.  The  plea  of  the  defendants 
raises  immediately  the  presumption  of  innocence,  and  this 
presumption  accompanies  them  throughout  the  trial,  and 
until  it  is  overcome  by  testimony  which  satisfies  your  minds 
beyond  a  reasonable  doubt  of  the  truth  of  the  charge. 

The  burden  of  proof  is  therefore  on  the  government  to 
prove  the  conspiracy  charged  in  the  indictment  beyond  a  rea- 
sonable doubt.  While  this  is  true,  if  the  weight  of  evidence 
does  satisfy  your  minds  beyond  such  a  reasonable  doubt,  the 
presumption  of  innocence  is  removed,  and  if  you  should  be 
thus  satisfied  with  regard  to  any  two  or  more  of  the  defend- 
ants it  would  be  your  duty  with  regard  to  them  to  find  a  ver- 
dict of  "  guilty." 
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A^in,  if  with  regard  to  any  one  or  more  of  the  defend- 
ants the  evidence  should  fail  to  satisfy  your  minds  beyond 
such  reasonable  doubt  of  their  guilt,  it  would  be  your  duty 
to  acquit  them.  It  is  important,  then,  that  you  should  under- 
stand what  is  a  reasonable  doubt.  It  is  not  a  mere  possible 
doubt,  because  in  human  affairs,  which  depend  upon  deduc- 
tions, there  may  be  possible  or  imaginary  doubts.  A  reason- 
able doubt  is  that  state  of  the  case  which,  after  the  entire 
comparison  and  consideration  of  all  the  evidence,  leaves  your 
minds  in  such  a  condition  that  you  cannot  say  that  you  feel 
an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of 
the  charge.  By  reasonable  doubt  is  not  meant  strained  or 
whimsical  conjecture,  but  an  actual,  sincere,  mental  hesita- 
tion, caused  either  by  insufficient  evidence  or  by  unsatisfac- 
tory evidence  ?  In  other  words,  it  has  been  defined  as  "  such 
a  doubt  as  a  reasonable  man  would  have,  and  hesitate  to  act 
upon  in  matters  of  the  highest  concern  for  his  own  welfare." 
If  you  have  such  a  doubt,  you  should  give  the  defendants  the 
benefit  of  it,  and  acquit  them  of  whom  you  have  such  a  doubt; 
but  the  government  is  not  required  to  prove  its  case  beyond 
all  doubt. 

[457]  In  this  case  the  government  relies  on  circumstantial 
evidence.  Now,  such  evidence  has  been  defined  to  be  that 
which  does  not  directly  prove  the  issue,  but  which  tends  to 
establish  the  issue  only  by  proof  of  the  facts,  sustaining  by 
their  consistency  the  hypothesis  claimed,  and  from  which 
the  jury  might  infer  the  principal  fact.  It  is  composed  of 
facts  which  raise  logical  inferences,  and  by  a  chain  of  such 
inferences  lead  to  the  ultimate  conclusion,  which  is  sought 
to  be  made.  A  conviction  may  as  well  be  had  upon  circum- 
stantial evidence  as  upon  direct  evidence;  but  to  warrant  a 
conviction  upon  evidence  of  this  character  the  proven  facts 
must  not  only  be  consistent  with  the  hypothesis  of  guilt,  but 
must  do  this  so  clearly  and  satisfactorily  as  to  exclude  every 
other  reasonable  hypothesis  save  that  of  guilt. 

With  these  general  rules  of  law  before  you,  you  should 
next  consider,  under  the  interpretation  I  shall  give,  the  pro- 
visions of  the  statute  approved  July  2,  1890  (26  Stat  209, 
c.  647  [U.  S.  Comp.  St.  1901,  p.  3200]),  with  the  violati<m 
of  which  the  defendants  are  charged  by  this  indictment.    It 
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is  entitled  '^An  act  to  protect  trade  and  ccmimerce  against 
unlawful  restraints  and  monopolies.''  Section  1  provides  as 
follows: 

"Every  contract,  combination  in  form  of  tmst  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  seyeral  states 
or  with  foreign  nations,  Is  hereby  declared  illegal.  Bvery  person  who 
shaU  make  any  such  contract,  or  engage  in  any  soch  combination  or 
conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 

Section  2  provides  as  follows : 

**  Every  person  who  shall  monopolize  or  attempt  to  monopolise,  or 
combine  or  conspire  with  any  other  person  or  persons,  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guUty  of  a  misdemeanor,"  etc. 

The  first  count  of  the  indictment  charges  a  violation  un- 
der section  1,  and  the  second  coimt  charges  a  violation  under 
section  2.  As  the  latter  section  is  easier  defined,  it  may  be 
well  to  consider  that  section  and  count  first.  After  setting 
out  the  relations  of  the  several  defendants  to  each  other  and 
their  several  parts,  it  is  charged  that : 

''Having  already  secured  to  themselves  more  than  half  the  trade 
and  commerce  among  the  several  states  of  the  United  States  and 
with  foreign  nations  in  the  aforesaid  articles  of  commerce,  did  then 
and  there  ♦  ♦  ♦  unlawfully  combine,  conspire,  confederate,  and 
agree  together,  amongst  themselves  and  with  divers  other  persons  to 
the  grand  jurors  aforesaid  unknown,  to  further  monopolize  the  trade 
and  commerce,  to  be  effected,  amongst  other  ways,  as  followa" 

The  count  then  continues  to  set  forth  twelve  different  means 
by  which  the  alleged  monopoly  was  to  be  accomplished. 
These  means  will  be  discussed  later  in  connection  with  the 
first  count  of  the  indictment.  The  effect  of  the  second  count 
charges  a  combination  and  conspiracy  to  monopolize  inter- 
state commerce  in  "  spirits  of  turpentine,  rosin,  and  the 
products  of  pine  forests  and  turpentine  farms,  commonly 
called  *  naval  stores.' " 

To  constitute  the  offense  of  monopolizing  or  attempting  to 
monopolize  under  the  act  of  Congress,  it  is  necessary  to  ac- 
quire, or  attempt  [468]  to  acquire,  an  exclusive  right  in  such 
commerce  by  means  which  will  prevent  others  from  engaging 
10870**— S.  Doc.  Ill,  62-1,  vol  3^ 44 
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therein.    Various   definitions    of   "  monopoly "    have   been 
given : 

"The  abuse  of  free  commerce,  by  which  one  or  more  Individuals 
have  procured  the  advantage  of  selling  alone  all  of  one  iMurtlcular 
kind  of  merchandise,  to  the  detriment  of  the  public ;  any  combination 
among  merchants  to  raise  the  price  of  any  particular  merchandise,  to 
the  detriment  of  the  public." 

The  popular  meaning  of  "  monopoly  "  at  the  present  day 
seems  to  be  the  sole  power  (or  a  power  largely  in  excess  of 
that  possessed  by  others)  of  dealing  in  some  particular  com- 
modity or  at  some  particular  market  or  place,  or  of  carrying 
on  some  particular  business.  Anything  less  than  this  is  not 
monopoly.  The  results  in  business  or  trading  combinations 
may  even  temporarily,  or  perhaps  permanently,  reduce  the 
article  traded  in  or  manufactured,  by  reducing  the  expense 
inseparable  from  the  running  of  many  different  companies 
for  the  same  purpose.  Trade  or  commerce  under  those  cir- 
cumstances may  nevertheless  be  badly  and  unfortunately 
restrained  by  driving  out  of  business  the  small  dealers  and 
worthy  men  whose  lives  have  been  spent  therein,  and  who 
might  be  unable  to  readjust  themselves  to  their  altered  sur- 
roundings. Mere  reductions  in  the  price  of  a  commodity 
dealt  in  might  be  dearly  paid  for  by  the  ruin  of  such  a  class 
and  the  absorption  of  control  over  one  commodity  by  an  all- 
powerful  combination  of  capital,  whose  purpose  in  combining 
is  to  control  the  product  or  manufacture  of  any  article  <m  the 
market,  and  by  such  control  dictate  the  price  at  which  the 
article  shall  be  sold ;  the  effect  being  to  drive  out  of  business 
all  the  small  dealers  in  the  commodity  and  to  render  the 
public  subject  to  the  decision  of  the  combination  as  to  what 
price  shall  be  paid  for  the  article. 

This  will  illustrate  the  fundamental  idea  to  be  borne  in 
mind  in  determining  if  there  was  in  this  case  a  conspiracy 
to  monopolize — that  the  essence  of  the  monopoly  "is  found 
not  so  much  in  the  creating  of  a  very  extensive  business  in 
the  hands  of  a  single  control."  The  size  of  a  business  is  not 
in  itself  a  violation  of  this  law,  and  should  carry  with  it  no 
great  weight  in  considering  the  second  count  of  the  indict- 
ment. The  criminal  act  in  the  statute  is  the  certain  and 
necessary  prevention  of  all  other  persons  from  engaging  in 
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such  business,  and  thereby  stiiBing  competition.  The  evil  is 
not  the  enlargement  of  the  trade  of  one  person  or  corporation, 
but  the  destruction  of  the  trade  of  all  other  persons  in  the 
same  commodity. 

It  is  sometimes  difficult  to  distinguish  between  a  legiti- 
mate business  enterprise  and  an  illegal  monopoly.  From  the 
law  as  has  been  interpreted,  it  may  be  said,  however,  that 
the  monopoly  is  the  power  acquired  over  the  traffic,  sale,  and 
purchase  of  a  commodity,  in  the  course  of  interstate  or  for- 
eign commerce,  by  which  the  free  flow  of  such  commerce  and 
competition  in  such  commodity  is  necessarily  crushed  and 
stifled.  Since  the  size  of  the  business  alone  is  not  necessarily 
illegal,  it  is  the  crushing  of  competition,  by  means  of  force, 
threats,  intimidation,  fraud,  or  artful  and  deceitful  means 
and  practices,  which  violates  the  law.  You  will  consider 
carefully  all  the  means  which  the  indictment  charges,  and 
inquire  (1)  whether  the  defendants,  or  any  two  or  [459] 
more  of  them,  did  in  fact  unlawfully  combine,  conspire, 
confederate,  and  agree  together  to  "  monopolize,"  by  acquir- 
ing such  power  over  the  disposition  of  rosins,  turpentine,  and 
naval  stores,  which  were  the  subject  of  interstate  and  for- 
eign conmierce,  so  that  they  were  capable  of  forming,  and 
did  form,  a  scheme  to  crush  and  stifle  competition;  and  (2) 
if  such  scheme  of  gaining  and  controlling  business  was  to 
be  effected  by  illegal  methods  of  force,  threats,  intimidation, 
fraud,  or  artful  or  deceitful  means  and  practices,  which 
their  competitors  in  such  trade  were  necessarily  unable  to 
meet.  The  size  of  business,  and  the  gaining  of  business  pop- 
ularity, fair  dealing,  sagacity,  foresight,  and  honest  business 
methods,  even  if  it  should  result  in  acquiring  the  business 
of  competitors,  would  not  make  an  illegal  monopoly.  It  is 
the  acquisition  and  use  of  unfair  and  illegal  power  in  de- 
feating competition  which  makes  such  illegal  monopoly. 

Having,  therefore,  considered  the  question  of  monopoly 
under  the  second  count  of  the  indictment,  you  must  next 
consider  the  element  of  conspiracy.  Before  you  would  be 
authorized  to  convict  on  the  second  count  of  the  indictment, 
you  must  find  the  existence  of  such  conspiracy,  in  connection 
with  the  charge  of  monopolizing;  and  before  you  would  be 
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authorized  to  convict  on  the  first  count  you  must  find  such 
conspiracy  in  connection  with  the  charge  of  restraining  trade 
and  commerce  among  the  several  states  of  the  United  States 
and  with  foreign  nations.  It  will  become  necessary  and 
essential,  therefore,  for  you  to  determine  three  conclusiong 
in  consideration  of  the  second  count  of  the  indictment:  (1) 
The  fact  of  monopolizing;  (2)  the  fact  of  conspiracy;  and 
(3)  the  fact  that  such  monopolizing  and  such  conspiracy 
affected  interstate  or  foreign  commerce. 

In  order  to  constitute  a  violation  of  this  statute,  which 
prohibits  combinations  and  conspiracies  to  "monopolize,'' 
the  monopoly  must  affect  and  operate  directly  upon  com- 
merce among  the  states  of  the  United  States  or  with  foreign 
nations.  It  is  not  sufficient  that  it  affects  only  the  commerce 
within  a  single  state.  It  must  be  interstate  or  foreign  com- 
merce. Such  commerce  includes  the  purchase  and  sale  of 
articles  that  are  intended  to  be  transported  from  one  state 
to  another — every  species  of  commercial  intercourse  among 
the  states  and  with  foreign  nations.  The  term  comprehends 
now  intercourse  for  the  purposes  of  trade  in  any  and  all  of 
its  forms,  including  transportation,  purchase,  sale,  and  ex- 
change of  commodities  between  the  citizens  residing  and 
domiciled  in  the  different  states. 

By  these  tests  you  will  determine  whether  the  transactions 
which  are  charged  in  the  indictment  directly  operated  upon 
and  necessarily  affected  commodities  used  in  interstate  and 
foreign  commerce  as  I  have  defined  them.  If  you  find  that 
spirits  of  turpentine,  rosin,  and  the  products  of  pine  forestry 
and  turpentine  farms,  commonly  called  "  naval  stores,"  were 
the  subjects  of  intercourse  or  traffic,  I  have  stated,  through- 
out the  transactions  charged,  it  would  be  your  duty  to  find 
that  they  in  fact  were  the  subjects  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations,  within  the 
meaning  of  both  the  first  and  second  sections  of  the  act  you 
are  to  consider.  As  I  have  stated,  you  are  to  consider  the 
two  counts  of  the  indictment  separately.  [460]  The  second 
relates  to  a  conspiracy  to  monopolize,  and  the  first  relates  to 
a  conspiracy  to  restrain  interstate  commerce.  What  I  have 
already  said  has  related  to  the  second  count  of  the  indict- 
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ment,  viz.,  the  charge  that  the  defendants  conspired  to 
monopolize  interstate  and  foreign  commerce,  and  in  that 
connection  I  have  defined  what  is  meant  by  the  word 
"  monopolizing  "  and  the  words  "  trade  and  commerce  among 
the  several  states  and  with  foreign  nations." 

In  both  counts  of  the  indictment  the  essential  ingredient 
of  the  oflPenses  is  the  fact  of  conspiracy.  A  conspiracy  is 
defined  as: 

"A  combination  of  two  or  more  persons,  by  concerted  action,  to 
accomplish  a  criminal  or  unlawful  purpose,  or  some  purpose  not  in 
itself  criminal  or  unlawful  by  criminal  or  unlawful  means." 

The  conspiracy  to  which  the  statute  refers  here  may  also 
be  defined  as  the  agreement,  confederation,  combination,  de- 
sign, scheme,  plan,  or  purpose  of  two  or  more  parties  to 
accomplish  by  their  concerted  action  or  co-operation  an  un- 
lawful result  by  either  lawful  or  unlawful  means,  or  a  lawful 
result  by  unlawful  means.  Here  it  is  the  unlawful  or  crimi- 
nal results  which  are  made  punishable,  and  those  results  are 
the  monopolizing  of  trade  and  commerce  among  the  several 
states  and  with  foreign  nations,  and  in  the  first  count  of  the 
indictment  the  restraint  of  trade  and  commerce  among  the 
several  states  and  with  foreign  nations.  The  law  condemns 
these  two  results,  and  when  two  or  more  persons  conspire  to 
produce  either  of  these  results  there  is  a  violavion  of  the 
statute. 

The  gist  of  the  offense  is  the  unlawful  agreement.  A  con- 
spiracy cannot  be  committed  by  one  person  alone.  There 
must  be  two  wills  acting  in  co-operation.  Since  both  counts 
of  the  indictment  charge  that  certain  of  the  defendants  con- 
spired among  themselves,  I  charge  you  that  on  either  count 
you  must  find  that  at  least  two  of  the  defendants  conspired  to 
commit  the  acts  charged,  although  divers  other  persons  to 
the  grand  jurors  aforesaid  unknown  may  or  may  not  have 
been  concerned.  On  either  count  a  verdict  of  guilty  could 
not  be  found  against  a  single  defendant.  The  gist  of  the 
conspiracy  is  that  two  or  more  shall  form  a  plan  for  con- 
certed action.  You  must,  under  the  riiles  I  have  stated  and 
will  state,  find  at  least  two  to  be  guilty  under  one  or  the  other 
count  before  you  wouM  be  authorized  to  convict  under  either 
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count.  The  concerted  action  or  co-operation  may  arise  from 
definite,  express,  and  well-understood  agreement  or  combina- 
tion, or  it  may  arise  as  well  from  a  tacit  silent  imderstanding. 

It  has  been  said  that  to  establish  a  conspiracy  it  is  not 
necessary  that  there  should  be  an  explicit  or  formal  agree- 
ment for  an  unlawful  act  between  parties,  nor  is  it  essential 
that  direct  and  positive  proof  be  made  of  an  express  agree- 
ment to  do  the  act  forbidden  by  law.  In  conspiracy  cases, 
it  may  be  often  impossible  to  produce  such  proof,  because 
conspiracies  are  not  usually  meditated  and  planned  in  the 
presence  of  witnesses  not  parties  thereto,  nor  in  terms  of 
express  language.  Hence  a  conspiracy  may  be  proven  by 
circumstances.  The  understanding,  combination,  or  agree- 
ment between  the  parties  in  a  given  case  to  eflfect  the  unlaw- 
ful purpose  charges  must  be  proved  beyond  a  reasonable 
doubt,  because  without  corrupt  understanding  there  [461]  is 
no  conspiracy;  but  circumstantial  evidence  may  be  resorted 
to  to  show  such  agreement  or  conspiracy. 

Conspiracies  may  be  entered  into  in  a  very  informal  way ; 
generally,  in  fact,  in  an  informal  way.  The  parties  may  not 
come  together  at  all.  They  may  be  in  different  parts  of  the 
country.  But  if,  by  any  means,  by  telegraph,  or  letter,  or 
by  any  means  whatever,  they  have  come  to  a  mutual  under- 
standing for  committing  any  offense  against  the  government, 
that  is  a  conspiracy.  The  rule  in  regard  to  conspiracy,  as 
in  regard  to  all  offenses,  is  that  you  shall  be  satisfied  in  your 
own  mind,  beyond  a  reasonable  doubt,  of  the  guilt  of  the 
defendants,  or  any  two  of  them.  There  must  be  criminal 
intent  on  the  part  of  those  who  form  a  conspiracy;  but,  to 
constitute  a  criminal  intent,  it  may  not  be  necessary  to  show 
an  intent  to  violate  the  law.  The  question  is:  Did  the  ac- 
cused enter  into  a  conspiracy  to  do  the  things  with  which 
they  are  charged,  and  were  such  things  violations  of  the 
statute  ? 

You  have  now  before  you  the  tests  by  which  you  are  to 
determine  the  three  elements  of  the  offense  charged  in  the 
second  count  of  the  indictment,  viz.,  conspiracy  to  monopolize 
interstate  and  foreign  trade  and  commerce:  (1)  Was  there  a 
monopoly?     (2)  Did  it  necessarily  embrace  a  commodity  of 
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interstate  or  foreign  commerce?  and,  (3)  as  I  have  defined, 
was  there  a  conspiracy  to  monopolize  ? 

What  has  been  said  on  the  subject  of  what  is  interstate  and 
foreign  trade  and  commerce  and  what  is  conspiracy  relates 
as  well  to  the  first  count  of  the  indictment  as  to  the  second. 

The  first  count  charges  that  the  defendants,  the  American 
Naval  Stores  Company,  National  Transportation  &  Terminal 
Company,  Edmond  S.  Nash,  Spencer  P.  Shotter,  J.  F.  C. 
Myers,  George  Meade  Boardman,  C.  J.  De  Loach  and  Carl 
Moller,  "  unlawfully  and  knowingly  amongst  themselves 
combined,  conspired,  confederated,  and  agreed  together  to 
restrain  trade  and  commerce  among  the  several  states  and 
with  foreign  nations."  The  count  sets  forth  twelve  different 
means  or  instruments  by  which  the  alleged  conspiracy  in  re- 
straint of  trade  was  to  be  carried  into  effect.  As  to  three  of 
these  means  stated  there  has  been  no  testimony.  Evidence 
of  certain  alleged  means  has  been  submitted  to  your  consid- 
eration for  two  purposes:  (1)  As  circumstantial  evidence 
that  the  defendants  formed  a  conspiracy;  and  (2)  that  such 
means  naturally  and  necessarily  tended  to  and  did  cause  a 
restraint  of  interstate  and  foreign  trade  and  commerce.  It 
is  the  contention  of  the  government  that  they  were  parts  and 
elements  of  a  scheme  or  design  on  the  part  of  the  defendants 
to  restrain  trade ;  and  you  may  consider  all  of  the  means  on 
which  evidence  has  been  submitted  as  circumstances  merely, 
from  which  you  may  or  may  not  conclude  that  there  was 
such  an  understanding — that  is,  a  co-operation  and  design — 
on  the  part  of  two  or  more  of  the  defendants  as  would,  under 
all  the  rules  I  have  given  you,  be  sufficient  to  constitute  a  con- 
spiracy between  them;  and  this,  as  I  have  said,  must  be 
shown  beyond  a  reasonable  doubt. 

With  this  issue  in  view  you  may  consider  the  evidence  of 
the  means  which  it  is  insisted  by  the  prosecution  tends  to 
show  a  conspiracy.  No  evidence  as  to  three  of  the  means 
has  been  offered,  and  you  should  [462]  not  consider  them. 
These  are  the  charges  of  circulating  and  publishing  false 
statements,  the  charge  of  issuing  and  causing  to  be  issued,  and 
causing  to  be  circulated  and  hypothecated,  fraudulent  ware- 
house receipts,  and  the  charge  of  attempting  to  bribe  em- 
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ployees  of  competitors  and  factors  to  obtain  certain  infor- 
mation. 

One  of  the  means  charged  is  the  coercing  of  factors  and 
brokers  into  entering  into  certain  contracts,  which  you  will 
recall.  It  will  be  well  for  you  to  understand  the  legal  mean- 
ing of  "  coercing."  The  word  "  coerce  "  means  to  restrain 
by  force,  especially  by  law  or  authority;  to  repress.  In  the 
sense  which  now  prevails,  it  differs  but  little  from  the  word 
"compel,"  yet  there  is  a  distinction  between  them;  "co- 
ercion "  being  usually  accomplished  by  indirect  means,  as 
threats  or  intimidation,  physical  force  being  more  rarely 
used  in  coercing.  It  imports  some  actual  or  threatened  exer- 
cise of  power  possessed  or  supposed  to  exist  or  be  possessed 
by  the  party  who,  it  is  claimed,  so  acted. 

As  to  what  constitutes  a  restraint  of  trade  under  the 
statute,  the  act  prohibits  any  combination  which  obstructs 
the  free  flow  of  commerce  between  the  states,  or  restricts,  in 
that  r^ard,  the  liberty  of  a  trader  engaged  in  business. 
This  includes  restraints  of  trade  aimed  at  compelling  third 
parties  and  strangers  involuntarily  not  to  engage  in  the 
course  of  interstate  trade  or  commerce,  except  on  conditions 
that  the  combination  imposes.  But  as  to  the  coercion  which 
is  charged  in  the  indictment,  in  coercing  factors  to  enter  into 
contracts,  such  means  alone,  if  you  find  that  any  coercion 
was  exercised,  would  not  be  sufficient  to  make  a  restraint  of 
commerce,  unless  you  find  that  the  parties  stated  made  the 
contracts  with  the  defendants,  because  the  defendants  actu- 
ally possessed  such  power  over  the  products  to  be  traded  in 
that  the  parties  honestly  and  truly  felt  and  believed  that  if 
they  did  not  make  the  contract  they  would  suffer  some 
serious  and  appreciable  financial  loss. 

The  burden  of  proof  is  upon  the  government  to  show  be- 
yond a  reasonable  doubt  that,  if  the  defendants  conspired, 
the  means  which  they  were  to  employ,  and  the  natural  and 
inevitable  result  of  those  means,  would  necessarily  tend  to 
burden  and  restrain  interstate  and  foreign  commerce.  The 
gist  of  the  offense  under  the  first  section  is  the  conspiracy 
to  effect  a  restraint  and  burden  upon  such  conmierce.  The 
alleged  conspiracy  need  not  result  in  a  total  suppression  of 
trade,  nor  in  a  complete  monopoly ;  but  it  is  sufficient  if  the 
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necessary  operation  of  certain  means  tends  to  restrain  inter- 
state commerce  and  to  deprive  the  public  of  the  advantages 
flowing  from  free  commerce  and  competition. 

It  is  not  necessary  for  the  government  to  prove  that  all 
of  the  means  charged  were  in  fact  a  part  of  a  single  purpose 
and  conspiracy  by  two  or  more  of  the  defendants,  or  that 
all  of  the  means  charged  were  in  fact  carried  out  by  two  or 
more  of  the  defendants.  It  is  sufficient  if  it  be  reasonably 
shown  beyond  a  reasonable  doubt  that  some  of  those  means 
charged  were  a  part  of  the  common  scheme  or  design  or 
understanding  by  two  or  more  of  the  defendants,  and  that 
those  same  means  were  of  themselves  sufficient  to  cause  an 
essential  obstruction  of  the  free  and  untrammeled  flow  of 
trade  and  commerce  between  the  states  and  with  foreign 
nations.  Both  of  these  ingredients,  I  charge  you,  it  is  neces- 
sary for  the  government  to  show  beyond  a  reasonable  doubt 
[468]  before  you  would  be  authorized  to  convict  two  or  more 
of  the  defendants:  (1)  The  common  design,  scheme,  or  un- 
derstanding; and  (2)  the  restraint  or  burden  upon  free  flow 
of  commerce  between  the  states  and  with  foreign  nations. 
Before  these  inferences  may  be  made  from  the  operation  of 
any  one  or  more  of  the  means  charged,  the  fact  that  these 
means  were  employed,  and  the  fact  that  they  were  employed 
as  the  purpose  of  the  conspiracy  of  two  or  more  of  the  de- 
fendants, must  be  proved  beyond  a  reasonable  doubt. 

However,  it  is  true  that,  even  if  the  separate  elements  of  a 
scheme  are  unlawful,  when  they  are  bound  together  by  a 
common  intent  as  parts  of  an  unlawful  scheme  to  monopolize 
or  to  restrain  interstate  and  foreign  trade  or  commerce,  the 
plan  itself  may  make  the  parts  unlawful.  It  is  the  illegal 
results,  viz.,  the  monopoly  or  the  restraint  of  commerce, 
which  makes  a  conspiracy  criminal  within  the  purview  of 
the  Anti-Trust  Act.  If  there  was  a  conspiracy,  and  that 
tended  necessarily  to  impose  the  restraints  prohibited,  the 
constituent  elements,  whether  legal  or  not,  are  enough  to 
give  the  scheme  a  body.  A  series  of  acts,  each  or  any  of 
which  may  be  innocent  in  itself,  may  be  wrongful,  if  the 
direct  object,  purpose,  or  result  thereof  be  to  carry  into  effect 
a  previous  agreement,  or  conspiracy,  whereby  the  free  flow 
of  trade  or  commerce  between  the  states  and  with  foreign 
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nations,  or  the  liberty  of  the  trader  to  carry  on  such  busi- 
ness, be  obstructed. 

I  charge  you,  further,  that  the  prohibitory  provisions  of 
the  act  under  consideration  apply  to  all  monopolies,  com- 
binations, or  conspiracies  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  without  exception  or  limitation,  and 
are  not  confined  to  those  in  which  the  restraint  is  unreason- 
able. The  government  need  not  show  that  a  conspiracy  is 
entered  into  for  the  direct  purpose  of  restraining  trade  or 
commerce,  if  such  restraint  is  its  necessary  effect,  and  if  this, 
with  the  other  elements  stated,  be  shown  beyond  a  reason- 
able doubt.  All  the  means  and  all  the  illegal  acts  which  the 
indictment  charges  must  have  been  done  within  three  years 
prior  to  the  finding  of  the  indictment.  Any  acts  beyond  this 
period  you  should  not  consider. 

If  you  should  find  under  these  principles  laid  down  that 
any  of  the  allied  means  were  employed,  and  the  necessary 
effect  of  those  means  was  to  restrain  interstate  and  foreign 
commerce,  in  considering  whether  those  means  or  acts  were 
a  part  of  the  purpose  of  the  several  defendants  toward  those 
means  and  acts  and  towards  each  other,  if  you  should  find 
beyond  a  ^reasonable  doubt  that  certain  acts  were  done  or 
means  employed,  you  may  inquire  who  were  responsible  for 
those  acts,  and  whether  any  two  or  more  of  the  defendants 
were  responsible,  and  whether  such  acts  were  the  result  of  a 
preconceived  plan  for  concert  of  action  on  the  part  of  any 
two  or  more  of  the  defendants. 

A  corporation,  although  an  artificial  being,  existing  only 
in  contemplation  of  law,  is  held  to  the  same  measure  of  lia- 
bility as  an  individual,  and  is  entitled  to  the  same  rights 
of  protection  as  an  individual.  A  corporation  acts  through 
its  officers,  directors,  and  agents.  While  a  corporation  may 
not  conspire  with  its  own  officers,  directors,  or  agents,  it  may 
conspire  with  another  corporation.  Corporations  may  con- 
spire with  individuals.  As  well  as  individuals  may  conspire 
with  one  another,  they  may  conspire  with  another  corpora- 
tion. But  you  [464]  must  bear  always  in  mind  that  a  cor- 
poration is  only  responsible  for  the  acts  of  its  agents  while 
acting  within  the  scope  of  their  employment,  or  for  such 
acts  only  as  may  have  been  authoriased. 
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You  may  consider  all  the  evidence  of  the  relationship,  if 
any,  of  the  defendants  toward  each  other,  and  their  con- 
nection, if  any,  with  any  of  the  acts  charged  Yon  may  con- 
sider the  acts  and  declarations  of  persons  not  named  in  the  in- 
dictment, if  you  find  that  they  were  done  and  said  in  the 
presence  of  any  one  of  the  defendants,  and  if  they  were 
made  in  carrying  a  conspiracy  or  conmion  scheme  into  eflfect. 
The  indictment  charges  that  the  defendants  conspired  with 
divers  other  persons  to  the  grand  jurors  unknown.  If  you 
find  that  any  two  or  more  of  the  defendants  conspired  with 
any  person  not  named  in  the  indictment  to  commit  the 
offenses  charged,  you  would  be  authorized  under  the  rules 
laid  down  to  find  any  two  or  more  of  the  defendants  guilty 
under  either  or  both  counts.  If,  on  the  other  hand,  any  of 
the  elements  of  the  offenses  are  lacking,  and  no  two  or  more 
of  the  defendants  did  so  conspire,  it  would  be  your  duty  to 
acquit  them. 

A  private  corporation  or  an  individual  is  liable  for  the 
wrongful  acts  of  its  agents,  when  those  agents  are  acting  in 
the  general  line  of  their  duties,  or  if  such  corporation  ratifies 
those  acts  in  some  active  way,  other  than  merely  passive 
acquiescence. 

Evidence  has  been  introduced  to  the  effect  that  two  other 
corporations,  which  were  distinct  from  the  defendant  com- 
panies, existed  in  the  state  of  New  York  at  the  time  of  the 
alleged  acts.  The  defendant  companies  are  the  American 
Naval  Stores  Company  of  West  Virginia  and  the  National 
Transportation  &  Terminal  Company,  alleged  to  be  organ- 
ized under  the  laws  of  New  Jersey.  The  New  York  corpo- 
rations were  known  as  the  American  Naval  Stores  Company 
of  New  York,  and  the  National  Transportation  &  Terminal 
Company  of  New  York.  Evidence  has  been  introduced  as 
to  certain  transactions  or  acts  occurring  at  the  yards  in 
Brooklyn,  N.  Y.  The  witness  O'Keefe  testified  that  he  was 
employed  by  the  American  Naval  Stores  Company,  and  other 
witnesses  testified  that  they  worked  at  the  yards  in  question. 
Their  witness  Dill  testified  that  he  was  the  president  of  the 
National  Transportation  &  Terminal  Company  of  New  York, 
that  he  employed  O'Keefe  for  the  National  Transportation 
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&  Terminal  Company  of  New  York,  and  that  the  yards  be- 
longed to  the  National  Transportation  &  Terminal  Company 
of  New  York.  You  have  heard  the  evidence  as  to  the  owner- 
ship of  the  rosin  which  entered  the  yards. 

If  you  find  that  the  acts  alleged  were  by  certain  employees 
of  New  York  corporations,  and  that  these  corporations  were 
separate  and  distinct  from  the  two  defendant  corporations, 
and  that  such  New  York  corporations  did  not  conspire,  as 
charged,  with  two  or  more  of  the  defendants,  then  you 
should  not  consider  any  of  the  acts  which  are  charged  to 
have  occurred  on  the  properties  of  these  New  York  corpo- 
rations, or  the  acts  of  employees  or  agents  thereof.  But  if, 
on  the  other  hand,  the  evidence  satisfies  you  beyond  a  reason- 
able doubt  that  one  or  both  of  the  New  York  corporations 
was  in  fact  so  owned,  controlled,  dominated,  and  operated 
by  one  or  both  of  the  defendant  corporations,  that  had  the 
same  officers,  and  it  was  in  fact,  in  its  business  [465]  trans- 
actions, for  all  practical  purposes  identical  with  one  or  both 
of  the  defendant  corporations,  the  New  York  corporation 
which  you  find  so  connected  you  may  consider  in  connection 
with  the  defendants.  If  you  further  find  that  two  or  more 
of  the  defendants  conspired  as  charged  with  one  or  both 
of  the  New  York  corporations  to  monopolize  or  restrain 
interstate  commerce,  you  would  be  authorized  to  find  a  con- 
viction as  to  such  defendants;  or  if  you  fiud  that  the  em- 
ployees or  agents  of  such  New  York  corporations  were  in 
fact,  as  I  have  stated,  employees  or  agents  of  one  or  both 
of  the  defendant  corporations,  such  corporations,  if  you  find 
them  so  identical,  would  be  responsible  for  the  acts  of  such 
employee  or  employees,  if  they  authorized  them,  or  if  they 
clearly  ratified  their  wrongful  acts  subsequently.  But  you 
must  consider  this  evidence  in  connection  with  all  the  other 
evidence  in  the  cjifc;  that  is,  whether  there  was  any  con- 
spiracy between  any  two  of  the  defendants  with  either  or 
both  of  the  New  York  corporations  or  their  agents,  or 
whether  said  New  York  corporations,  or  their  agents  or 
employees,  were  dominated,  directed,  or  controlled  by  any 
two  or  more  of  the  defendants,  and  that  such  acts  or  means 
alleged  to  have  been  committed  at  the  Brooklyn  yards  were 
authorized  or  ratified  by  any  two  of  the  defendants. 
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You  are  the  sole  and  exclusive  judges  of  all  questions  of 
fact.  When  there  is  a  conflict  in  the  testimony,  it  is  youi 
province  to  reconcile  that  conflict,  if  you  can;  but,  if  you 
are  unable  to  reconcile  it,  then  you  are  at  liberty  to  discard 
such  parts  or  so  much  of  it  as  you  may  think  unworthy  of 
belief,  and  credit  that  which  you  believe  to  comport  more 
with  reason  and  common  sense  and  your  own  experience  in 
the  common  affairs  of  everyday  life.  You  have  had  an  op- 
portunity of  seeing  the  witnesses  and  observing  their  manner 
of  testifying  on  the  stand,  as  well  as  any  interest  or  bias 
they  may  have  shown  in  the  transactions  about  which  they 
have  testified.  These  are  matters  for  your  consideration  in 
weighing  the  evidence,  and  which  may  aid  you  in  arriving 
at  a  fair,  just,  and  impartial  conclusion  from  all  the  testi- 
mony. It  is  your  province  to  look  to  the  interest  which  any 
witness  may  have  in  the  result  of  the  trial,  in  determining 
the  weight  to  be  attached  to  his  testimony. 

In  your  deliberations,  you  will  not  lose  sight  of  the  main 
fact  that  the  specific  offenses  with  which  the  defendants  are 
charged  are  (1)  a  conspiracy  to  restrain  interstate  trade,  and 
(2)  a  conspiracy  to  monopolize  interstate  trade.  All  that  is 
charged  as  the  means  to  effect  such  conspiracy  may  be  proved 
as  alleged,  yet  if  you  are  not  satisfied  that  such  things 
tended  to  restrain  interstate  trade  or  commerce,  or  tended  to 
the  monopoly  of  such  trade  or  commerce,  and,  further,  that 
such  things  done  were  the  result  of  some  previous  tacit  or 
express  understanding  between  two  or  more  of  the  defend- 
ants, they  could  not  be  convicted  of  the  conspiracy  charged. 
If,  on  the  other  hand,  you  believe  from  all  the  evidence  that 
the  things  charged  in  the  indictment  as  means  adopted  and 
effecting  the  restraint  of  trade  were  done  by  the  defendant^i, 
and  that  said  means  naturally  or  necessarily  tended  to  such 
restraint,  and,  further,  that  such  means  adopted  were  the 
result  directly  of  a  previous  express  or  tacit  understanding 
between  two  or  [466]  more  of  the  defendants,  such  ones  as 
you  believe  to  have  been  so  connected  in  such  agreement  or 
understanding  you  should  find  guilty.  If  you  have  a  reason- 
able doubt  of  such  an  agreement  or  understanding,  you 
should  give  them  tlie  benefit  of  the  doubt  and  acquit  them. 
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You  may  find  all  the  defendants  guilty,  or  any  two  of 
them,  on  one  or  both  of  the  counts  of  the  indictment,  or  you 
may  acquit  them  all. 


1177]  UNITED  STATES  v.  STANDARD  OIL  CO.  OF 
NEW  JERSEY  ET  AL.« 

(Circuit  Court,  E.  D.  Missouri,  E.  D.    Noyember  20,  1900.) 
[178  Fed.  Rep.,  177.] 

COMMEBCR     (S    3) — ^ANTI-TBUST    AOT — CONGBBSSIOIfAL    BSBTUOTION    OF 

Use  or  Contracts  and  Methods  of  Holding  Titles  to  Restrain 
Interstate  Commerce  Authorized  by  Constitution. — Congress 
has  power,  under  the  commercial  clause  of  the  Constitution,  to 
regulate  and  restrict  the  use,  in  commerce  among  the  seyerml  states 
and  with  foreign  nations,  of  contracts,  of  the  method  of  holding 
title  to  property,  and  of  every  other  instrumentality  employed  in 
that  commerce,  so  far  as  it  may  be  necessary  to  do  so  in  order  to 
prevent  the  restraint  thereof  denounced  by  Anti-Trust  Act  July  2, 
1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St.  1901,  p.  8200). » 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  I  8;  Dec. 
Dig.  8  8.1 
.Monopolies  (8  12) — ^Anti-Trust  Act — Test  of  Lsoalitt  of  Comk- 
nation  Its  Necessary  Effect  upon  Competition. — ^The  test  of 
the  legality  of  a  combination  under  this  act  Is  its  necessary  effect 
upon  competition  in  commerce  among  the  states  or  with  fbrelgn 
nations. 

If  its  necessary  effect  is  only  Incidentally  or  indirectly  to  restrict 
that  competition,  while  its  chief  result  is  to  foster  the  trade  and 
increase  the  business  of  those  who  malce  and  operate  it,  it  does  not 
violate  that  law. 

But,  if  its  necessary  effect  is  to  stifle  or  directly  and  substantially 
to  restrict  free  competition  in  commerce  among  the  states  or  with 
foreign  nations,  it  is  illegal  within  the  meaning  of  that  statute. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  I  10; 
Dec.  Dig.  S  12.] 

<>For  opinion  of  Circuit  Court  on  motion  to  quash  service  on  non- 
resident defendants  (152  Fed.  290),  see  ante,  p.  178 

For  opinion  of  Supreme  Court  affirming  Judgment  (221  U.  S.  1)  ; 
Vol.  4,  p.  79. 

•  Syllabus  copyrighted,  1909,  by  West  Publishing  Company. 
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MoifOPOUES    (I   12) — ^Anti-Tbust  Act — Poweb  to  Restrict  Oompe- 

TITIOIf    VESTD)    by    OOMBINATIOIf    IlfDICATIVE    OF    ITS    CHABACTEB.— 

The  power  to  restrict  competition  In  commerce  among  the  several 
states  or  with  foreign  nations,  vested  in  a  person  or  an  associa- 
tion of  persons  by  a  combination,  is  indicatiye  of  the  character  of 
the  combination,  because  it  is  to  the  interest  of  the  parties  that 
such  a  power  should  be  exercised,  and  the  presumption  is  that  it 
will  be. 

,  [Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent  Dig.  S  10 ;  Dec. 
Dig.  f  12.1 

Monopolies  (I  20) — ^Anti-Tbust  Act — Combination  in  One  Person 
OF  Poweb  of  Mant  to  Restbict  Competition  Rendebs  That  Poweb 
MoBE  Effbctiys  and  Dxtbable. — The  combination  in  a  single  cor- 
poration or  person,  by  an  exchange  of  stock,  of  the  power  of  many 
stockholders  holding  the  same  proportions,  respectively,  of  the  ma- 
jority of  the  stock  of  each  of  several  corporations  engaged  in  com- 
merce in  the  same  articles  among  the  states  or  with  foreign  nations, 
to  restrict  competition  therein,  renders  the  power  thus  vested  in 
the  former  greater,  more  easily  exercised,  more  durable,  and  more 
effective  than  that  previously  held  by  the  stockholders,  and  it  is 
illegal. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec.  Dig.  f  20.] 

Monopolies  (I  20)— Anti-Tbust  Act — Combination  Restbictinq 
Competition  in  Intebstate  Commebce  bt  Exchange  of  Stock  of 
Tbadino  Cobpobations  Illegal — Facts — Conclusion. — In  1899  the 
stockholders  of  the  Standard  Oil  Company  of  New  Jersey  owned  a 
majority  of  the  stock  of  19  other  corporations  in  the  same  pro- 
portions that  they  owned  the  stock  of  the  Standard  Company,  and 
those  20  corporations  controlled,  by  the  ownership,  of  the  majority 
of  their  [178]  stock  or  otherwise,  many  other  corporations.  Each 
of  these  corporations  was  engaged  in  some  part  of  the  business  of 
producing,  buying,  refining,  transporting,  and  selling  petroleum 
and  its  products,  and  they  were  conducting  about  90  per  cent  of 
the  production  of  the  crude  oil  and  more  than  75  per  cent,  of  the 
business  of  purchasing,  refining,  transporting,  and  selling  petroleum 
and  its  products  in  this  country.  Many  of  them  were  engaged  in 
commerce  in  these  articles  among  the  several  states  and  with  for- 
eign nations,  and  were  naturally  competitive. 

During  the  10  years  prior  to  1879  the  7  individual  defendants  had 
acquired  control  of  many  corporations,  partnerships,  and  reflnerien 
that  had  been  competing  in  this  business,  had  placed  the  majority 
of  the  stock  of  those  corporations  and  the  interests  in  property  and 
business  thus  obtained  in  various  trustees,  to  be  held  and  operate<l 
by  them  for  the  stockholders  of  the  Standard  Oil  Company  of  Ohio, 
one  of  the  19  companies  in  which  the  individual  defendants  were 
principal  stockholders,  and  had  thereby  suppressed  competition 
among  these  corporatioDS  and   partnerships.    In   1879   they   and 
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their  associates  caused  all  the  trustees  to  convey  their  Interests  In 
the  stock,  property,  and  business  of  all  these  corporations  to  6 
trustees,  to  be  held,  operated,  and  distributed  by  them  for  the  stock- 
holders of  the  Standard  Ck)mpany  of  Ohio.  From  1879  until  1S&2 
they  prevented  these  corporations  and  others  engaged  in  this  busi- 
ness, of  which  they  secured  control,  from  competing  in  this  com- 
merce, by  causing  the  control  of  their  operations,  and  generally  of 
a  majority  of  their  stocks,  to  be  held  in  trust  for  the  stockholders 
of  the  Standard  Company  of  Ohio,  and  from  1892  until  1880  tliey 
accomplished  the  same  result  by  a  similar  stockholding  device  and 
by  the  Joint  equitable  ownership  of  the  majority  of  the  stocks  of 
the  corporations. 

In  the  year  1899  the  7  individual  defendants  and  their  associates 
caused  the  majority  of  the  stock  of  the  19  corporations  to  be  trans- 
ferred to  the  Standard  Oil  Ck)mpany  of  New  Jersey  in  exchange  for 
its  stock,  so  that  the  latter  company  thereby  acquired  the  lega! 
title  to  a  majority  of  the  stock  of  each  of  the  19  companies,  the 
control  of  these  companies  and  of  all  the  companies  which  they 
controlled,  and  the  power  to  fix  the  rates  of  transportation,  and  the 
purchase  and  selling  prices  of  petroleum  and  its  products,  iHiich 
all  these  corporations  should  pay  and  receive  in  the  condoct  of 
their  business  in  commerce  among  the  states  and  with  foreign 
nations.  Since  that  exchange  of  stock  the  7  individual  defendants 
have  been  and  are  stockholders  and  officers  of  the  Standard  Oom- 
pany  of  New  Jersey,  which  hns  exercised,  and  is  still  using,  that 
power,  and  by  its  use  it  has  prevented,  and  is  still  preventing,  com- 
petition in  commerce  among  the  states  and  with  foreign  nations 
among  these  corporations. 

Held,  the  transaction  constituted  a  combination  and  conspiracy 
in  restraint  of,  and  to  monopolize,  commerce  among  the  states  and 
with  foreign  nations,  in  violation  of  sections  1  and  2  of  the  anti- 
trust act  of  July  2,  1890  (Act  July  2, 1890,  c.  647,  28  Stat  209  [U.  8. 
Comp.  St.  1901,  p.  3200]).  and  the  government  is  aiUtled  to  an 
injunction  against  the  farther  continuance  and  operation  thereof. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  f  20.] 
(Syllabus  by  the  Court) 

In  Equity.  Bill  by  the  United  States  against  the  Stand- 
ard Oil  Company  of  New  Jersey  and  others.  Decree  for 
complainant. 

See,  also,  152  Fed.  290. 

Frank  B.  Kellogg  and  Charles  B.  Morrison  {The  Attorney 
General^  Cordenio  A.  Severance^  J.  Harwood  OrofoeMy  and 
Ouy  Chase^  on  the  brief) ,  for  the  United  States. 


Digitized  by 


Google 


UNITED  STATES  V.  STANDARD  OIL  CO.  699 

Opinion  of  the  Court 

Joftn  O.  Johnson^  John  G.  MUhum^  D.  T.  Waison^  and 
Mortiz  Rosenthal  {M.  F.  Elliott j  Martin  Carey ^  Frank  L. 
Crawford^  Chauncey  W.  [179]  Martyn^  Douglas  Camfipbell^ 
Walter  F.  Taylor^  John  M.  Freeman^  Ernest  0.  Irwin^  and 
IF.  /.  Lewis  J  on  the  brief) ,  for  defendants. 

Before  Sanborn,  Van  Devanter,  Hook,  and  Adams,  Cir- 
cuit Judges. 

Sanborn,  Circuit  Judge. 

This  is  a  suit  brought  by  the  United  States  to  enjoin  the 
Standard  Oil  Company  of  New  Jersey,  a  corporation,  about 
70  subsidiary  corporations,  and  7  individual  defendants, 
from  continuing  an  alleged  illegal  combination  in  restraint 
of  commerce  among  the  several  states,  in  the  District  of  Co- 
lumbia, in  the  territories,  and  with  foreign  nations,  in  viola- 
tion of  the  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c. 
647,  26  Stat.  209  [U.  S.  Comp.  St.  1901  p.  3200]).  The  pro- 
visions of  that  act  pertinent  to  the  issues  in  this  case  are: 

Section  1 : 

•*  Every  contract,  combination  in  the  form  of  trust  or  otlierwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal." 

Section  2 : 

"  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons,  to  monopolize 
any  part  of  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor." 

Section  8 : 

"The  word  'person'  or  'persons'  wherever  used  in  this  act  shall 
be  deemed  to  include  corporations  and  associations." 

Repeated  discussion  and  consideration  of  the  purpose  and 
meaning  of  this  act  have  established,  by  controlling  author- 
ity, beyond  debate  in  this  tribunal,  these  pertinent  rules  for 
its  interpretation  and  application  to  the  facts  of  this  case. 
The  test  of  the  legality  of  a  contract  or  combination  under 
this  act  is  its  direct  and  necessary  effect  upon  competition  in 
interstate  or  international  commerce.  If  the  necessary  effect 
10870'— S.  Doc.  111.  62-1.  vol  8 45 
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of  a  contract,  combination,  or  conspiracy  is  to  stifle,  or  di- 
rectly and  substantially  to  restrict,  free  coiupetiticm  in  coni- 
merce  among  the  states  or  with  foreign  nations,  it  is  a  con- 
tract, combination,  or  conspiracy  in  restraint  of  that  trade, 
and  it  violates  this  law.  The  parties  to  it  are  presumed  to 
intend  the  inevitable  result  of  their  acts,  and  neither  their 
actual  intent  nor  the  reasonableness  of  the  restraint  imposed 
may  withdraw  it  from  the  denunciation  of  the  statute.  Ad- 
dyston  Pipe  &  Steel  Co.  v.  United  States^  175  U.  S.  211,  284, 
20  Sup.  Ct.  96,  44  L.  Ed.  136 ;  Northern  Securities  Company 
V.  United  States,  193  U.  S.  197,  331,  24  Sup.  Ct.  436,  48 
L.  Ed.  679;  United  States  v.  Joint  Traffic  Association^  171 
U.  S.  505,  577,  19  Sup.  Ct.  25,  43  L.  Ed.  259;  Hopkins  v. 
United  States,  171  U.  S.  579,  592, 19  Sup.  Ct.  40, 43  L.  Ed.  290. 

The  exchange  of  the  stock  or  shares  in  the  ownership  of 
competitive  corporations  engaged  in  interstate  or  interna- 
tional commerce  for  stock  or  shares  in  the  ownership  of  a 
single  corporation,  the  necessary  effect  of  which  is  a  direct 
and  substantial  restriction  of  competition  in  that  commerce, 
constitutes  a  combination  in  restraint  of  commerce  among 
the  states  or  with  foreign  nations  that  is  declared  illegal  by 
this  [180]  law.  Nort/iem  Secxirities  Company  v.  United 
States,  193  U.  S.  197,  354,  366,  24  Sup.  Ct.  436,  48  L.  Ed. 
679;  United  States  v.  American  Tobacco  Co.  (C.  C.)  164  Fed. 
700,  718. 

The  business  of  the  defendants  is  the  production  and  the 
purchase  of  petroleum,  its  storage,  its  transportation  from 
the  producing  wells  to  refineries,  the  refining  of  this  oil,  and 
the  transportation  and  sale  of  its  products  to  purchasers  in 
this  and  other  countries.  In  1865  John  D.  Rockefeller  owned 
a  refinery  in  Cleveland,  Ohio.  He  and  Samuel  Andrews 
formed  the  firm  of  Rockefeller  &  Andrews,  which  bought 
and  operated  this  refinery.  In  1870  the  successors  of  this 
firm,  John  D.  Rockefeller,  William  Rockefeller,  Samuel  An- 
drews, Henry  M.  Flagler,  and  Stephen  D.  Harkness,  owned 
two  refineries,  and  had  a  domestic  trade  in  oil  at  Cleveland 
and  a  warehousing  business  and  an  export  trade  at  the  port 
of  New  York,  which  they  vested  in  the  Standard  Oil  Com- 
pany of  Ohio,  a  corporation  with  a  capital  stock  of  $1,000,000, 
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which  they  then  organized.  Between  the  organization  of 
that  corporation  in  1870  and  April  8, 1879,  Henry  H.  Rogers, 
John  D.  Archbold,  Oliver  H.  Payne,  and  Charles  M.  Pratt 
associated  themselves  with  the  Rockefellers  and  Flagler  and 
became  stockholders  in  this  corporation,  and  these  7  defend- 
ants and  their  associates  increased  the  number  of  its  stock- 
holders to  37,  its  capital  stock  to  $3,500,000,  the  value  of  its 
property  to  a  much  larger  simi,  and  acquired  for  the  stock- 
holders of  that  corporation,  by  the  purchase  of  property  con- 
veyed directly  to  it,  by  the  exchange  of  its  stock  for  stock  of 
other  corporations  and  for  interests  in  partnerships,  and  by 
placing  the  title  to  the  business  and  property  obtained  in 
new  corporations  organized  to  hold  them,  and  then  vesting 
the  title  to  a  majority  of  all  of  tlieir  stock  in  various  indi- 
viduals in  trust  for  the  stockholders  of  the  Standard  Oil 
Company,  more  than  40  competitive  refineries  located,  re- 
spectively, in  Cleveland,  Pittsburg,  Titusville,  Parkersburg, 
Baltimore,  Philadelphia,  Bayonne,  New  York  Harbor,  Bos- 
ton, and  other  places,  and  the  ownership  of  the  entire  inter- 
est or  of  a  controlling  interest  in  more  than  30  companies, 
some  of  which  were  corporations,  while  others  were  partner- 
ships, engaged  in  the  same  general  business.  The  result  was 
that  on  April  8,  1879,  the  stockholders  of  the  Standard  Oil 
Company  were,  by  their  holdings  of  stock  and  by  their  posi- 
tion as  cestui  que  trust,  practically  the  owners  of  controlling 
interests  in  the  property  and  the  business  of  more  than  30 
companies  engaged  in  the  oil  business,  the  title  to  which  was 
held  in  trust  for  them  by  the  Standard  Oil  Company  and 
other  trustees  in  proportion  to  their  ownership  of  the  stock 
of  that  corporation.  Thereupon  on  that  day  the  Standard 
Oil  Company  and  all  the  other  trustees  conveyed  their  inter- 
ests in  the  stock,  property,  and  business  of  these  concerns  to 
George  H.  Vilas,  M.  R.  Keith,  and  George  F.  Chester,  in 
trust,  to  hold  and  manage  them  for,  and  to  divide  and  dis- 
tribute them  among,  the  37  stockholders  of  the  Standard  Oil 
Company  in  proportion  to  their  respective  holdings  of  the 
stock  of  that  company.  The  tfustees,  however,  did  not  di- 
vide or  distribute,  but  operated  the  refineries  and  the  com- 
panies which  they  held  under  this  deed,  and  with  their  eam- 
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ings  purchased  other  property  and  the  stock  of  other  com- 
panies, until  in  1882  they  held  in  this  trust  property  worth 
more  than  $55,000,000. 

[181]  In  January,  1882,  the  owners,  as  cestuis  que  trust 
and  otherwise,  of  all  this  property,  and  the  trustees,  George 
H.  Vilas,  M.  R.  Keith,  and  George  F.  Chester,  entered  into 
a  trust  agreement  to  the  effect  that  all  the  stocks  they  owned 
in  the  Standard  Oil  Company  of  Ohio  and  in  all  other  cor- 
porations and  limited  partnerships  engaged  in  the  oil  busi- 
ness, 39  of  which  were  mentioned  in  the  contract,  were  con- 
veyed to  9  trustees  during  their  lives  and  the  life  of  the  sur- 
vivor of  them  and  for  21  years  thereafter,  unless  the  trust 
was  sooner  dissolved  by  vote  of  the  shareholders;  that  these 
trustees  might  organize  other  corporations  to  produce,  manu- 
facture, refine,  and  deal  in  petroleum  and  its  products ;  that  they 
might  buy  with  the  trust  funds  bonds  or  stocks  of  other  com- 
panies engaged  in  similar  or  collateral  business;  that  as  stock- 
holders of  the  various  corporations  they  should  elect  the  offi- 
cers of  those  corporations ;  that  they  should  issue  and  deliver, 
to  each  of  the  equitable  owners  of  the  stocks,  bonds,  and  prop- 
erty held  by  them,  trust  certificates,  which  should  show  the 
value  and  extent  of  his  interest  in  the  trust  in  shares  of  the 
par  value  of  $100  each;  and  that  they  should  supervise  the 
business  of  all  the  companies  whose  stock  they  held,  collect 
the  dividends  upon  the  stock  and  the  interest  upon  the  bonds 
in  their  possession,  and  distribute  the  income  thus  derived 
in  dividends  upon  the  trust  certificates.  Six  of  the  individ- 
ual defendants  were  six  of  the  nine  trustees,  and  these  trus- 
tees issued  for  the  stocks,  the  title  to  which  was  thus  con- 
veyed to  them,  trust  certificah?s  of  the  par  value  of  $70,- 
000,000,  and  between  1882  and  March  21,  1892,  additional 
certificates  of  the  par  value  of  $27,250,000,  so  that  on  the 
latter  date  there  were  outstanding  certificates  for  972,500 
shares  in  the  trust. 

In  March,  1892,  the  Supreme  Court  of  Ohio  decided  that 
the  making  and  operation  of  this  trust  of  1882  were  beyond 
the  corporate  powers  of  the  Standard  Oil  Company  of  Ohio 
and  tended  to  create  a  monopoly,  and  enjoined  that  corpora- 
tion from  continuing  its  operation.    State  v.  Standard  Oil 
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Company,  49  Ohio  St.  137,  30  N.  E.  279,  291,  15  L.  R.  A. 
145,  34  Am.  St.  Rep.  541.  A  few  days  later,  on  March  21, 
1892,  the  holders  of  the  trust  certificates  met  and  resolved 
that  the  trust  agreement  was  terminated  on  that  day,  that 
the  trustees  should  sell  all  the  trust  property  except  the 
stocks  of  companies  held  by  them,  and  that  these  stocks 
should  be  distributed  to  the  owners  of  the  trust  certificates, 
who  then  numbered  several  thousands,  in  proportion  to  their 
respective  ownerships  of  shares  in  the  trust.  The  trustees 
then  held  stocks  in  84  companies.  They  first  transferred 
the  stocks  they  held  in  23  of  these  companies  to  the  Stand- 
ard Oil  Company  of  New  Jersey,  the  stocks  they  held  in 
11  of  these  companies  to  the  Standard  Oil  Company  of  New 
York,  the  stocks  they  held  in  3  of  these  companies  to  the 
South  Penn  Oil  Company,  the  stocks  they  held  in  4  of  them 
to  the  Forest  Oil  Company,  the  stocks  they  held  in  2  of 
them  to  the  Standard  Oil  Company  of  Indiana,  the  stocks 
they  held  in  4  of  them  to  the  Standard  Oil  Company  of 
Kentucky,  the  stock  they  held  in  1  of  them  to  the  Ohio 
Oil  Company,  the  stocks  they  held  in  3  of  them  to  the  Buck- 
eye Pipe  Line  Company,  the  stocks  they  held  in  2  of  them  to 
the  National  Transit  Company,  and  the  stocks  they  held 
in  11  of  them  to  the  Anglo-American  Oil  Company,  so  that 
they  retained  the  stocks  [182]  of  the  20  principal  companies, 
and  these  20  companies  held  the  stocks  in  the  64  other  com- 
panies. There  were  outstanding  trust  certificates  for  972,500 
shares  in  this  trust,  and  the  owners  of  these  certificates  were 
the  equitable  owners  of  the  stocks  in  all  these  companies. 
The  method  of  division  and  distribution  of  these  stocks 
adopted  by  the  trustees  was  this :  Tliey  made  to  each  holder 
of  a  trust  certificate,  upon  his  surrender  of  it,  a  single  assign- 
ment of  as  many  972500ths  of  all  the  stocks  held  by  them  on 
July  1, 1892,  in  each  and  all  of  these  companies  as  the  holder 
of  the  trust  certificate  held  shares  in  the  trust.  If  he  had  one 
share,  he  received  one  assignment  of  ^tiVitt  of  all  the  stocks ; 
and  if  he  held  256,854  shares,  he  received  HHM  of  all  the 
shares  held  in  the  trust  But  the  receipt  by  the  assignee  of 
his  share  of  the  stock  of  any  one  of  these  companies  was 
conditioned  by  the  terms  of  the  assignment  upon  his  accept- 
ing his  share  of  the  stock  of  all  of  them.    This  method  of 
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distribution  appears  to  have  deterred  many  of  the  holders 
of  trust  certificates  from  surrendering  them  and  accepting 
their  shares  of  the  stocks.  The  individual  defendants,  how- 
ever, and  their  more  intimate  associates,  surrendered  their 
trust  certificates  and  took  sufficient  shares  of  the  stocks  to 
aggregate  a  majority  of  the  stock  of  each  of  the  20  com- 
panies and  secured  to  themselves  the  control  and  management 
of  all  the  companies  in  that  way  until  the  year  1899. 

In  that  year  the  defendant  the  Standard  Oil  Company  of 
New  Jersey,  a  corporation,  was  one  of  the  20  companies. 
The  par  value  of  its  capital  stock  was  $10,000,000.  Its  char- 
ter was  then  so  amended  that  it  was  empowered  to  do  all 
kinds  of  mining,  manufacturing,  trading,  and  transportation 
business,  to  acquire,  hold,  vote,  sell,  and  assign  shares  of 
capital  stock,  and  to  carry  on  its  business  in  all  parts  of  the 
world.  Its  capital  stock  was  increased  to  $100,000,000,  and 
the  stock  of  the  other  19  companies  was  exchanged  for  the 
stock  of  the  Standard  Oil  Company  of  New  Jersey,  so  that 
the  latter  company  succeeded  to  the  legal  title  to  the  major- 
ity of  the  stock  of  the  19  companies,  and  thereby  to  tiie 
management  and  control  of  those  companies  and  of  all  the 
companies  which  they  controlled.  Henceforth  in  this  dis- 
cussion the  Standard  Oil  Company  of  New  Jersey  will  be 
called  the  "  principal  company,"  and  the  companies  it  then 
and  thereafter  controlled  the  "  subsidiary  companies." 

Between  1899  and  the  filing  of  the  bill  in  this  case  in 
November,  1906,  the  affairs  of  the  principal  company  and  of 
the  subsidiary  companies  have  been  managed  by  the  former 
as  the  business  of  a  single  person.  Subsidiary  companies 
have  come  and  gone  at  its  bidding,  but  it  still  holds  the  con- 
trol of  more  than  30  of  the  chief  companies  whose  manage- 
ment was  committed  to  it  in  1899.  The  par  value  of  the 
capital  stock  of  these  companies  in  1899  was  about  100,- 
000,000.  In  1908  it  was  more  than  $150,000,000.  Among 
them  are  9  companies,  the  owners  of  16  refineries,  while  the 
principal  company  has  several,  engaged  in  manufacturing 
illuminating  oil  and  other  products  of  petroleum,  12  trans- 
portation companies,  the  owners  in  1899  of  10,749  and  in 
1908  of  45,227  miles  of  gathering  pipe  lines,  and  in  1899  of 
8,904  and  in  1908  of  9,338  miles  of  trunk  pipe  lines,  capable 
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of  gathering  from  the  [188]  wells  and  pumping  oil  from 
Pennsylvania,  Indiana,  Kansas,  and  Oklahoma  to  the  At- 
lantic seaboard  and  to  the  refineries,  6  marketing  companies, 
which  in  1906  had  3,574  selling  stations  scattered  throughout 
the  United  States,  and  several  producing  companies. 

The  crude  oil  is  transported  from  the  oil  fields  to  the  re- 
fineries by  pipe  lines,  and  the  products  from  the  refineries 
and  storage  tanks  to  the  selling  stations  by  tank  cars,  and, 
when  exported,  by  ships.  From  1899  to  1907  the  principal 
company  and  the  subsidiary  companies  it  has  operated  under 
this  trust  produced  more  than  one-tenth  of  the  crude  oil 
obtained  in  this  country,  transported  more  than  four-fifths 
of  the  petroleum  derived  from  the  Pennsylvania  and  Indi- 
ana oil  fields,  manufactured  more  than  three- fourths  of  all 
the  crude  oil  refined  in  the  United  States,  owned  and  oper- 
ated more  than  one-half  of  all  the  tank  cars  used  to  distrib- 
ute its  products,  marketed  more  than  four-fifths  of  all  the 
illuminating  oil  sold  in  the  United  States,  exported  more 
than  four-fifths  of  all  the  illuminating  oil  sent  forth  from  the 
United  States,  sold  more  than  four-fifths  of  all  the  naphtha 
sold  in  the  United  States,  and  sold  more  than  nine-tenths  of 
all  the  lubricating  oil  sold  to  railroad  companies  in  the 
United  States.  The  principal  company,  by  means  of  this 
trust  and  the  commanding  volume  of  the  oil  business  which 
it  acquired  thereby,  secured,  and  it  has  since  exercised  and 
is  using,  the  power  to  prevent  competition  between  the  com- 
panies it  controls,  to  fix  for  them  the  purchase  price  of  the 
crude  oil,  the  rates  for  its  transportation,  and  the  selling 
prices  of  its  products.  It  has  prevented,  and  is  preventing, 
any  competition  in  interstate  and  international  commerce 
in  petroleimi  and  its  products  between  its  subsidiary  com- 
panies and  between  those  companies  and  itself. 

The  United  States  charged  in  its  bill  that  between  1869 
and  1879  the  7  individual  defendants  conspired  to  restrain 
interstate  and  international  commerce  in  petroleum  and  its 
products,  that  they  combined  with  each  other  and  with 
numerous  corporations  and  partnerships  named,  and  by  the 
union  of  competing  companies,  by  the  trust  of  1879,  by  the 
trust  of  1882,  and  by  the  formation  and  operation  of  the 
ptockholding  trust  of  1899,  they  have  restrained  and  are  still 
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restraining  that  commerce.  Attention  is  challenged  to  the 
fact  that  these  defendants  constitute  only  7  of  about  5,000 
stockholders  of  the  principal  company  and  only  7  of  its  15 
directors,  and  that  they  own  but  little  more  than  one-third 
of  its  stock,  and  it  is  contended  that  no  adequate  proof  has 
been  presented  that  they  are,  or  were  in  1906,  when  the  bill 
was  filed,  controlling  or  directing  the  operations  of  the  prin- 
cipal or  subsidiary  corporations,  or  operating  the  stockhold- 
ing trust  of  1899.  But  a  third  of  the  stock  of  a  great  corpo- 
ration, when  the  remainder  is  scattered  among  thousands 
of  followers,  and  7  out  of  15  friendly  directors,  may  control 
a  board  of  directors  and  a  corporation ;  and  evidence  in  this 
case,  too  voluminous  for  recitation  or  review,  has  convinced 
Ihat  prior  to  1879  these  7  defendants  combined  to  secure  and 
obtained  the  control  of  companies  competing  in  interstate 
commerce  in  oil  and  suppressed  their  competition,  that  they 
caused  the  formation  and  execution  of  the  trusts  of  1879 
and  1882,  that  they  directed  and  followed  that  unique 
method  of  distributing  the  stock  held  in  the  latter  trust  by 
which  it  was  [184]  not  distributed  to  the  majority  of  the 
stockholders  for  many  years  after  1892,  while  they  and  their 
associates  held  the  control  of  it  and  of  the  corporations  it 
commanded,  that  they  caused  the  stockholding  trust  of  1899, 
and  that  by  means  of  that  trust  they  still  hold  the  actual 
control  and  direction  of  the  Standard  Company  and  of  its 
subsidiary  corporations,  and  that  since  1899  they  have  been 
and  still  are  engaged  in  carrying  into  effect  and  executing 
that  trust. 

The  acts  of  these  and  other  defendants  prior  to  July  2, 
1890,  did  not  violate  the  Anti-Trust  Act  of  that  year,  be- 
cause it  was  not  then  in  existence.  Wliether  or  not  their 
transactions  constituted  a  violation  of  the  common  law  is 
a  question  much  discussed,  which  it  is  unnecessary  to  deter- 
mine in  this  case.  However  that  may  be,  the  acts  of  the 
defendants  and  the  effect  of  their  transactions  in  the  conduct 
of  the  oil  trade  prior  to  July  2,  1890,  which,  if  done  there- 
after, would  have  constituted  a  violation  of  the  law  of  that 
date,  are  competent  and  material  evidence  of  the  dominant 
purpose  and  the  probable  effect  of  their  similar  transactions 
in  that  business  since  that  date,  and  for  that  purpose  they 
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may  be  considered.  Laying  out  of  view  the  acts  of  the  de- 
fendants prior  to  July  2,  1890,  except  as  evidence  of  their 
purpose,  of  their  continuing  conduct,  and  of  its  effect,  do  the 
stockholding  trust  of  1899  and  its  continuing  operation  con- 
stitute an  illegal  restraint,  of  interstate  or  international  com- 
merce, in  violation  of  the  Anti-Trust  Act  of  1890? 

The  purpose  of  this  statute  was  to  keep  the  rates  of  trans- 
portation and  the  prices  of  articles  in  interstate  and  inter- 
national commerce  open  to  free  competition.  Any  contract 
or  combination  of  two  or  more  parties,  whereby  the  control 
of  such  rates  or  prices  is  taken  from  separate  competitors  in 
that  trade  and  vested  in  a  person  or  an  association  of  per- 
sons, necessarily  restricts  competition  and  restrains  that 
commerce.  The  formation  or  maintenance  by  competing 
corporations  of  an  association  to  determine  their  rates  of 
transportation  ( United  States  v.  Trans-Missouri  Freight  As- 
sociation,  166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007; 
United  States  v.  Joint  Traific  Association^  171  U.  S.  505,  19 
Sup.  Ct.  25, 43  L.  Ed.  259) ,  agreements  of  competitive  manu- 
facturers and  traders  not  to  compete  in  the  purchase  or  sale 
of  articles  in  interstate  commerce,  or  to  buy  or  to  sell  them  at 
prices  fixed  by  a  mutual  agent  or  association  {Continental 
Wall  Paper  Co.  v.  Voight  cfc  Sons  Company^  212  U.  S.  227, 
29  Sup.  Ct.  280,  53  L.  Ed.  486 ;  Addyston  Pipe  <&  Steel  Co.  v. 
United  States,  175  U.  S.  211,  217,  20  Sup.  Ct.  96,  44  L.  Ed. 
136;  Id.,  85  Fed.  271,  285-294,  29  C.  C.  A.  141,  155-164,  46 
L.  R.  A.  122 ;  Swift  <&  Company  v.  United  States,  196  U.  S. 
375,  395,  25  Sup.  Ct.  276,  49  L.  Ed.  518;  Chattanooga 
Foundry  cfe  Pipe  Works  v.  City  of  Atlanta,  203  U.  S.  390, 
396,  27  Sup.  Ct.  65,  51  L.  Ed.  241 ;  Montague  <&  Company  v. 
Lowry,  193  U.  S.  38,  41,  24  Sup.  Ct.  307,  48  L.  Ed.  608),  the 
conveyance  of  the  stock  or  property  of  competitors  to  a 
trustee  or  trustees  to  hold  and  operate  as  a  single  interest 
(Distilling  c&  Cattle  Feeding  Co.  v.  People,  156  111.  448,  488, 
41  N.  E.  188,  201,  47  Am.  St.  Rep.  200),  the  exchange  of  the 
stocks  or  the  property  of  competitive  corporations  for  the 
stock  or  for  interests  in  a  single  corporation,  which  thereby 
acquires  the  power  to  control  the  rates  of  transportation  or 
the  prices  of  articles  in  interstate  com[185]merce  in  which 
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the  corporations  were  dealing  {Northern  Securities  Cam- 
pany  v.  United  States^  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L. 
Ed.  679;  United  States  v.  American  Tobacco  Company 
[C.  C]  164  Fed.  700,  710;  Continental  Securities  Company 
V.  Interhorough  Rapid  Transit  Company  [C.  C]  165  Fed, 
945,  953;  Richardson  v.  Buhl,  77  Mich.  632,  636,  43  N.  W. 
1102,  1103,  6  L.  R.  A.  457;  Harding  v.  American  GVueose 
Company,  182  111.  551,  615,  55  N.  E.  577,  598,  64  L.  R  A. 
738,  74  Am.  St.  Rep.  189;  Dunbar  v.  American  Telephone  <& 
Telegraph  Co.,  224  111.  9,  23,  24,  79  N.  E.  423,  427,  115  Am. 
St.  Rep.  132),  are  alike  declared  to  be  illegal  by  this  law. 
In  the  construction  and  enforcement  of  this  statute,  corpo- 
rations are  persons,  they  are  legal  entities  distinct  from  their 
stockholders,  and  the  combination  of  two  or  more  of  them 
in  restraint  of  trade  is  as  unlawful  as  the  combination  of 
individuals. 

By  the  trust  of  1899  more  than  30  corporations  were  com- 
bined with  the  principal  company,  and  that  corporaticHi 
was  given  the  power  to  fix  the  rates  of  transportation  and 
the  purchase  and  selling  prices  which  all  these  companies 
should  pay  and  receive  for  petroleum  and  its  products 
throughout  the  republic  and  in  the  traffic  with  foreign  na- 
tions. The  principal  company  and  many  of  the  subsidiary 
corporations  were  then  and  still  are  engaged  in  interstate 
and  international  commerce,  many  of  them  were  capable  of 
competing  with  each  other  in  that  trade,  and  would  have 
been  actively  competitive  if  they  had  been  owned  by  dif- 
ferent individuals  or  different  groups  of  individuals.  Thus 
the  principal  company  in  1899  owned  and  operated  several 
refineries  in  New  Jersey,  West  Virginia,  and  Maryland, 
which  in  the  year  1906  had  a  capacity  of  19,854,900  barrels 
of  crude  oil  yearly.  The  Standard  Oil  Company  of  New 
York,  one  of  the  subsidiary  companies,  owned  and  operated 
several  refineries  in  the  state  of  New  York,  which  in  the 
year  1906  had  a  capacity  of  6,732,060  barrels  yearly.  Theee 
companies  drew  much  of  the  crude  oil  which  they  refined 
from,  and  marketed  much  of  their  products,  beyond  the 
limits  of  the  states  in  which  their  refineries  were  located. 
The  majority  of  the  stock  of  the  New  York  Company  and 
of  18  other  corporations  engaged  in  different  branches  of 
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the  production,  manufacture,  and  sale  of  petroleum  and  its 
products  was  conveyed  to  the  New  Jersey  Company  in  ex- 
change for  its  stock,  and  the  latter  has  ever  since  controlled 
and  operated  all  these  corporations  and  those  which  they 
controlled,  and  has  prevented  them  from  competing  with  it 
or  with  each  other. 

In  Northern  Securities  Company  v.  United  States,  193 
U.  S.  197,  321,  322,  24  Sup.  Ct.  436,  48  L.  Ed.  679,  Mr.  Hill, 
Mr.  Morgan,  and  their  associates  acquired  the  control  of  a 
majority  of  the  voting  stock  of  two  competitive  railway  com- 
panies, and  by  means  of  that  ownership  the  power  to  prevent 
them  from  actually  competing.  This  group  of  stockholders 
subsequently  transferred  their  controlling  interest  in  the 
stock  of  each  of  these  companies  to  the  Northern  Securities 
Company  in  exchange  for  its  stock,  and  the  Supreme  Court 
decided  that  this  transaction  constituted  a  combination  in 
restraint  of  commerce  among  the  states,  and  affirmed  a  decree 
of  this  court  which  enjoined  the  continuance  of  its  opera- 
tion. The  defendants  and  their  associates  ac[  186] quired 
the  control  of  a  majority  of  the  stock  of  more  than  30  cor- 
porations, many  of  which  were  potentially  and  naturally 
competitive,  prevented  their  competition  by  means  of  this 
ownership,  and  then  by  the  transfer  of  the  stock  of  19  of 
them  to  the  principal  company  in  exchange  for  its  stock 
placed  in  that  company  the  control  and  management  of  all 
of  them.  If  it  was  a  violation  of  the  anti-trust  act  to  com- 
bine the  control  of  competitive  corporations  in  a  third  in 
the  case  of  the  Northern  Securities  Company,  why  was  it 
not  as  much  a  violation  of  it  to  combine  the  control  of  10 
or  20  or  30  of  these  corporations  in  one  of  their  number  in 
the  case  in  hand  ? 

The  defendants  answer:  (1)  Because  these  corporations 
were  not  competitors,  and  had  not  been  such  since  1879; 
(2)  because  the  stockholders  of  the  principal  company  were 
the  joint  owners  of  the  stock  of  the  subsidiary  companies, 
and  had  the  right  to  convey  their  stock  in  the  latter  to  the 
former  in  trust  for  themselves,  and  Congress  was  without 
power  to  restrict  their  acquisition,  their  method  of  holding, 
or  their  disposition  of  their  title  to  their  property,  or  their 
use  of  it;   (3)   because  the  corporations  whose  stock  was 
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vested  in  a  holdkig  company  in  the  Northern  Securities 
Company''8  case  were  railway  companies,  which  were 
charged  with  the  discharge  of  public  duties,  their  perform- 
ance of  which  was  peculiarly  subject  to  regulation  by  the 
nation  and  the  state,  while  the  corporations  whose  stock  was 
vested  in  the  Standard  Oil  Company  in  this  case  were  pri- 
vate corporations;  and  (4)  because,  if  any  restraint  of  trade 
resulted  from  the  trust  of  1899,  it  was  neither  direct,  imme- 
diate, nor  substantial. 

1.  The  first  two  answers  were  overruled  by  the  Supreme 
Court  in  the  case  of  the  Northern  Securities  Company,  and 
the  questions  they  present  are  not  debatable  here.  It  is 
true,  with  negligible  exceptions,  that  the  stockholders  of  the 
defendant  corporations  were  the  joint  equitable  owners  of 
them  from  1879,  or  from  their  subsequent  organizations,  re- 
spectively, until  July  1,  1899;  but  the  great  majority  of  these 
stockholders  never  held  the  legal  title  to  their  stock,  except 
during  a  few  months  between  1896  and  1900.  In  1899  the 
stockholders  of  the  principal  company  were  the  stockholders 
of  the  subsidiary  companies,  and  each  stockholder  held  the 
same  share  or  interest  in  each  of  the  corporations.  By 
means  of  this  joint  ownership  and  the  trusts  of  1879  and 
1882,  the  natural  competition  between  these  corporations 
had  been  prevented  for  a  much  longer  time  in  1899  than 
had  the  competition  between  the  two  railway  companies 
when  their  stocks  were  vested  in  the  holding  company  in 
1901  in  the  Northern  Securities  Company'^s  case.  But  this 
fa<;t  cannot  constitute  a  material  difference,  and  in  all  other 
respects  the  facts  of  the  two  cases  regarding  competition 
are  practically  identical.  Hill,  Morgan,  and  their  associates 
acquired  control  of  the  two  railway  corporations  long  before 
they  placed  their  stock  in  the  Securities  Company  in  1901. 
Pearsall  v.  Great  Northern  R.  Co.^  161  U.  S.  646,  16  Sup. 
Ct.  705,  40  L.  Ed.  838.  Those  companies  were  natural  and 
potential  competitors;  but  this  group  of  stockholders  held 
the  power  to  prevent  them  from  actively  competing,  and  it 
is  as  incredible  that  they  were  actually  doing  so  after  they 
came  under  the  control  of  that  group  as  it  is  that  the  de- 
fendant corpora  r  187  ]tions  were  engaged  in  actual  com- 
petition during  the  nineties.     It  was  the  granting  of  the 
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power  to  prevent  competition  to  the  holding  company,  not 
the  subsequent  exercise  of  that  power,  that  in  the  opinion 
of  the  Supreme  Court  brought  the  combination  under  the 
ban  of  the  law  {Harriman  v.  Northern  Securities  Company^ 
197  U.  S.  244,  297,  25  Sup.  Ct  493,  49  L.  Ed.  739) ;  and  a 
similar,  but  greater,  power  was  vested  in  the  principal  com- 
pany in  this  case  by  the  trust  of  1899.  For  some  time, 
therefore,  before  the  transfer  in  each  of  these  cases,  a  group 
of  stockholders  controlled  a  majority  of  the  stock  of  poten- 
tially competitive  corporations  which  they  vested  in  the  hold- 
ing company,  so  that  the  latter  had  the  power  to  operate 
them  together  without  competition,  and  the  rule  which  gov- 
erns one  must  control  the  other. 

2.  The  contention  that  Congress  has  no  power  to  restrict 
the  acquisition,  the  method  of  holding  the  title,  and  the  dis- 
position and  the  use  of  property,  was  forcibly  urged  upon  the 
attention  of  the  courts  in  many  forms  in  the  case  of  the 
Northern  Securities  Company^  193  U.  S.  272,  273,  24  Sup.  Ct. 
436,  48  L.  Ed.  679 ;  but  the  answer  to  it  was,  as  it  must  be 
here,  that  no  question  of  the  mere  acquisition,  or  method  of 
holding  or  of  disposition,  of  the  title  to  property,  was  there 
or  is  here  in  issue ;  that  the  question  there  was,  as  it  is  here, 
whether  a  certain  method  of  holding  the  stocks  which  con- 
trol several  corporations  may  be  used  to  prevent  competi- 
tion between  them  in  interstate  and  international  trade.  And 
Congress  has  plenary  and  indisputable  power  under  the  com- 
mercial clause  of  the  Constitution  to  restrict  and  regulate 
the  use  of  every  instrumentality  employed  in  interstate  or 
international  commerce,  so  far  as  it  may  be  necessary  to  do 
so  in  order  to  prevent  the  restraint  thereof  denounced  by  the 
Anti-Trust  Act  of  1890.  Northern  Securities  Company  v. 
United  States,  193  U.  S.  197,  334,  338,  346,  350,  24  Sup.  Ct. 
436, 48  L.  Ed.  679 ;  United  States  v.  Northern  Securities  Com- 
pany  (C.  C.)  120  Fed.  721,  729;  Addyston  Pipe  cfc  Steel  Com- 
pany V.  United  States,  175  U.  S.  211,  228,  229,  20  Sup.  Ct  96, 
44  L.  Ed.  136;  United  States  v.  Addyston  Pipe  cfc  Steel  Co., 
85  Fed.  284,  29  C.  C.  A.  141,  46  L.  R.  A.  122 ;  SmiUy  v.  Kan- 
sas, 196  U.  S.  447,  456,  25  Sup.  Ct.  289,  49  L.  Ed.  546;  New 
Haven  R.  R.  Co.  v.  Interstate  Commerce  Commission,  200 
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U.  S.  361,  898,  26  Sup.  Ct.  272,  50  L.  Ed.  515;  Texas  c6  Pa- 
cific  Ry.  Co.  V.  Mugg,  Wl  U.  S.  242,  245,  26  Sup.  Ct.  628,  50 
L.  Ed.  1011 ;  Armour  Packing  Go.  v.  United  States^  209  U.  S. 
56,  82,  28  Sup.  Ct.  428,  52  L.  Ed.  681;  Sftavmee  Compress 
Company  v.  Anderson,  209  U.  S.  423,  433,  28  Sup.  Ct.  572, 
52  L.  Ed.  865 ;  United  States  v.  American  Tobacco  Company 
(C.  C.)  164  Fed.  700,  718. 

3.  It  is  true  that  railway  corporations  owe  duties  to  the 
public  which  do  not  rest  upon  trading,  manufacturing,  and 
private  transportation  companies,  such  as  the  duty  to  op- 
erate continually  their  railroads  and  the  duty  to  carry  per- 
sons and  property  presented  for  transportation  at  reasonable 
rates;  but  the  power  of  Congress  to  regulate  interstate  and 
foreign  commerce  and  the  exertion  of  that  power  manifested 
in  the  Anti-Trust  Act  embrace  all  persons  and  corporations 
engaged  in  such  commerce,  as  is  amply  illustrated  in  the  vari- 
ous applications  of  the  act  which  have  been  made  in  the 
several  decisions  here  cited.  The  mis  [188]  chief  against 
which  that  law  was  leveled  is  not  less  threatening  from  a 
vast  combination  of  private  corporations  owning  and  using 
in  interstate  and  foreign  commerce  property  worth  hundreds 
of  millions  of  dollars  than  from  a  combination  of  two  rail- 
way companies.  The  act  makes  no  distinction  between  them, 
it  excepts  neither  class,  and  where  Congress  has  made  no 
exception  it  is  not  the  province  of  the  courts  to  do  so.  No 
countervailing  reason  overcomes  these  considerations,  and  the 
vesting  of  the  majority  of  the  stock  of  many  potentially 
competitive  private  corporations  engaged  in  interstate  com- 
merce in  a  holding  company,  which  would  be  violative  of 
the  Anti-Trust  Act  if  made  by  the  stockholders  of  railway 
companies  of  that  character,  must  be  subject  to  the  cwi- 
demnation  of  that  statute. 

The  purpose  of  the  act  of  July  2,  1890,  was  to  prevent  the 
stifling  and  the  substantial  restriction  of  competition  in  in- 
terstate and  international  commerce.  The  test  under  that 
act  of  the  legality  of  a  combination  or  conspiracy  is  its  direct 
and  necessary  effect  upon  such  competition.  If  its  necessary 
effect  is  but  incidentally  or  indirectly  to  restrict  competi- 
tion, while  its  chief  result  is  to  foster  the  trade  and  inoreaae 


Digitized  by 


Google 


UNITED  STATES  V.  STANDARD  OTL  00.  713 

Opinion  of  the  Court 

the  business  of  those  who  make  and  operate  it,  it  is  not  viola- 
tive of  this  law.  Hopkins  v.  United  States^  171  U.  S.  578, 
592,  19  Sup.  Ct  40,  43  L.  Ed.  290;  Anderson  v.  United 
States,  171  U.  S.  604,  606,  19  Sup.  a.  50,  43  L.  Ed.  300; 
United  States  v.  Joint  Traific  Association,  171  U.  S.  505,  568, 
19  Sup.  Ct.  25,  43  L.  Ed.  259;  Addyston  Pipe  cfe  Steel  Go.  v. 
United  States,  175  U.  S.  211,  245,  20  Sup.  a.  96,  44  L.  Ed. 
136.  But  if  its  necessary  effect  is  to  stifle,  or  directly  and 
substantially  to  restrict,  free  competition  in  commerce  among 
the  states  or  with  foreign  nations,  it  is  a  combination  or  con- 
spiracy in  restraint  of  that  trade,  and  it  falls  under  the  ban 
of  the  act.  United  States  v.  Trans-Missouri  Freight  Asso- 
ciation, 166  U.  S.  290,  339,  340,  342, 17  Sup.  Ct.  540, 41  L.  Ed. 
1007;  Addyston  Pipe  d*  Steel  Company  v.  United  Stat'es,  175 
U.  S.  211,  234,  20  Sup.  Ct.  96,  44  L.  Ed.  136;  United  States  v. 
Joint  Traific  Association,  171  U.  S.  505,  576,  577, 19  Sup.  Ct. 
25,  43  L.  Ed.  259 ;  United  States  v.  Northern  Securities  Com- 
pany (C.  C.)  120  Fed.  721,  722. 

And  the  power  to  restrict  competition  in  interstate  and 
international  commerce,  vested  in  a  person  or  an  association 
of  persons  by  a  contract  or  combination,  is  indicative  of  its 
character;  for  it  is  to  the  interest  of  the  parties  that  such  a 
power  should  be  exercised,  and  the  presumption  is  that  it 
will  be.  In  the  case  under  consideration  it  has  been  exer- 
cised, and  thereby  the  principal  company  has  prevented  com- 
petition between  the  corporations  it  controls  since  1899.  In 
Harriman  v.  Northern  Securities  Company^  197  U.  S..  at 
page  291,  25  Sup.  Ct.  503, 49  L.  Ed.  739,  Chief  Justice  Fuller, 
speaking  of  the  decision  in  the  case  of  the  Northern  Securities 
Company,  said : 

•*For  the  purposes  of  that  suit  it  was  enough  that  in  any  capacity 
the  Securities  Company  had  the  power  to  vote  the  railway  shares  and 
to  receive  the  dividends  thereon.  The  objection  was  that  the  exer- 
cise of  its  powers,  whether  those  of  owner  or  of  trustee,  would  tend 
to  prevent  competition,  and  thus  to  restrain  commerce.  Some  of  our 
number  thought  that,  as  the  Securities  Company  owned  the  stoclc,  the 
relief  sought  could  not  be  granted;  but  the  conclusion  was  that  the 
possessioD  of  the  power,  which,  if  exercised,  would  prevent  1 180]  com- 
petition, brought  the  case  within  the  statute,  no  matter  what  the 
tenure  of  title  was." 
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4.  Counsel  argue  with  persuasive  force  that  the  transfer  ot 
the  stock  of  the  19  corporations  to  the  prrncipal  company 
wrought  no  substantial  restriction  of  competition,  because 
the  owners  of  that  stock  had  and  exercised  the  same  power  of 
restraint  before  that  transfer  that  was  vested  in  the  Standard 
Oil  Company  of  New  Jersey  thereafter.  But  the  power  of 
the  principal  company  after  the  transfer  of  1899  to  fix  the 
prices  at  which  the  30  corporations  should  buy  and  sell  the 
articles  in  which  they  dealt,  the  terms  of  their  purchases  and 
sales,  their  rates  for  the  transportation  of  oil  and  its  prod- 
ucts, and  all  the  infinite  details  of  their  vast  operations  in 
which  they  might  compete,  and  thereby  to  prevent  their 
competition,  was  greater,  more  easily  and  quickly  exercised, 
and  hence  more  effective,  than  it  could  have  been  in  the  hands 
of  3,000  scattered  stockholders.  The  trust  deed  of  1879,  the 
trust  agreement  of  1882,  the  withholding  of  the  separate  cer- 
tificates of  shares  of  stock  in  each  corporation  from  the 
holders  of  the  trust  certificates  in  the  dissolution  of  that  trust 
until  they  took  their  shares  in  all  oi  the  corporations,  bear 
convincing  testimony  to  the  soundness  of  this  pro]>osition. 
The  combination  formed  by  that  transfer  and  it«  power  to 
restrict  competition  were  less  liable  to  be  destroyed,  more 
reliable  and  permanent,  than  those  springing  from  the  joint 
ownership  by  3,000  stockholders  of  each  corporation.  There 
is  much  more  probability  that  corporations  potentially  cwn- 
petitive  will  separate  and  compete,  when  each  of  their  stock- 
holders has  a  separate  certificate  of  his  shares  of  stock  in 
each  corporation,  which  he  is  free  to  sell,  than  when  a  ma- 
jority of  the  stock  of  each  of  the  corporations  is  held  by  a 
single  corporation,  which  has  the  power  to  vote  the  stock  and 
to  operate  them.  And  although  the  group  of  stockholders  led 
by  Mr.  Hill  and  Mr.  Morgan  had  the  same  power  to  prevent 
competition  between  the  two  railway  companies  that  the 
stockholders  of  these  corporations  had  to  prevent  competition 
between  them,  the  Supreme  Court  held  in  the  case  of  the 
Northern  Securities  Company  that  their  transfer  of  their 
stock  to  the  holding  company  granted  to  that  corporation  a 
power  so  much  greater  and  more  effective  than  that  held  by 
the  stockholders  of  the  railway  companies  that  the  necessary 
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effect  of  it  was  a  restriction  of  competition  so  direct  and 
substantia]  that  it  made  it  an  illegal  combination  m  restraint 
of  interstate  commerce. 

Because  the  power  to  restrict  competition  in  interstate 
commerce  granted  to  the  Standard  Oil  Company  of  New 
Jersey  by  the  transfer  to  it  of  the  stock  of  the  19  companies 
and  of  the  authority  to  manage  and  operate  them  and  the 
other  corporations  which  they  controlled  was  the  absolute 
power  to  prevent  competition  among  any  of  these  corpo- 
rations, because  this  power  was  greater,  more  easily  exercised, 
more  effective,  and  more  durable  than  that  which  the  3,000 
stockholders  of  these  corporations  previously  had,  because 
many  of  these  corporations  were  potentially  competitive  and 
were  engaged  in  interstate  commerce,  and  the  necessary 
effect  of  the  transfer  of  the  stock  of  the  19  companies  to  the 
holding  company  was,  under  the  decision  in  the  case  of  the 
Northern  Securities  Company,  a  direct  and  substantial 
restric[190]tion  of  that  commerce,  that  transfer  and  the 
operation  of  the  companies  under  it  constituted  a  combina- 
tion or  conspiracy  in  restraint  of  interstate  and  international 
commerce  in  violation  of  the  Anti-Trust  Act  of  July  2,  1890. 

This  court  is  not  authorized  to  punish  past  violations  of 
this  law  in  this  suit.  Its  power  is  '''  to  prevent  and  restrain 
violations  of  this  act,"  and  the  defendants  insist  that  the 
United  States  is  entitled  to  no  relief  because  it  has  failed  to 
prove  that  they  are  now  violating  or  that  when  the  bill 
was  filed  they  were  violating,  this  law.  But  the  power  to 
vote  the  stock,  to  elect  the  officers  of  the  subsidiary  corpora- 
tions, to  control  and  operate  them,  and.  thereby  to  restrict 
their  competition  in  interstate  and  international  commerce, 
was  illegally  granted  to  the  Standard  Oil  Company  of  New 
Jersey  in  1899,  and  that  company  ever  since  has  exercised 
unlawfully  and  is  still  so  using  that  authority,  the  seven 
individual  defendants  are  dominating  and  directing  its  exer- 
cise of  this  power,  the  subsidiary  corporations  are  knowingly 
submitting  to  and  assisting  that  exercise,  and  all  of  them  are 
participating  in  the  fruits  of  it.  These  are  menacing  and 
continuing  violations  of  the  act  which  Congress  has  imposed 
the  duty  upon  the  courts  to  restrain  and  prevent. 
10870°— S.  Doc.  111.  62-1,  vol  8 46 
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The  second  section  of  the  Anti-Trust  Act  declares  that: 

"  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine,  or  conspire,  with  any  other  person  or  persons  to  monopoliEe 
any  part  of  trade  or  commerce  among  the  several  states  or  with  for- 
eign nations  shall  be  guilty  of  a  misdemeanor.*' 

The  United  Stales  alleges  in  its  bill  that  the  object  and 
effect  of  the  illegal  combination  and  conspiracy,  which  has 
been  found  to  exist,  were  to  monopolize,  and  that  the  defend- 
ants combined  and  conspired  to  monopolize,  a  substantial 
part  of  interstate  and  international  commerce  in  petroleum 
and  its  products,  in  violation  of  this  section  of  the  law.  It 
also  avers  that  at  various  times  between  1870  and  the  date 
of  the  filing  of  the  bill  the  defendants  (1)  secured  from 
common  carriers  preferential  rates  and  rebates;  (2)  made 
contracts  with  some  of  their  competitors  which  limited  the 
production,  output,  and  markets  of  the  latter;  (3)  operated 
companies  represented  to  be  independent,  when  they  were 
not  so;  (4)  procured  from  employees  of  railroads iuformatioi; 
of  the  trade  of  competitors,  and  used  it  to  destroy  the  latters' 
business  and  to  secure  the  commerce  for  themselves:  and  (5) 
sold  their  products  at  times  and  places  where  there  was 
competition  below  remunerative  prices,  and  recouped  their 
losses  by  selling  such  products  at  high  prices  at  other  times 
and  places. 

The  gist  of  the  violation  of  the  second  section  of  the  act 
charged  in  the  bill,  however,  is  not  the  monopolization  of 
interstate  or  international  commerce  by  a  single  person  or 
corporation.  It  is  the  combination  and  conspiracy  of  the 
numerous  defendar>ts,  many  of  them  formerly  competitors, 
to  restrain  trade  and  to  monopolize  that  conrniene,  and  the 
burden  of  its  prayer  is  that  the  continuance  of  this  combina- 
tion and  conspiracy  may  be  enjoined. 

The  proof  is  conclusive  that  the  defendants  have  secured 
and  now  enjoy  a  very  substantial  part  of  the  interstate  and 
international  commerce  in  petroleum  and  its  products.  But 
counsel  for  the  defendants  in[191]sist  that  this  does  not 
constitute  an  unlawful  monopoly,  that  such  a  monopoly  does 
not  result  from  the  magnitude  or  proportion  of  the  com- 
merce obtained  by  one  or  more  individuals  or  corporations, 
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unless  unlawful  means  are  used  to  obtain  it,  and  that  the 
power  of  the  court  to  enjoin  under  the  second  section  is 
limited  to  the  prohibition  of  the  use  of  continuing  or 
threatened  unlawful  means  and  their  like  which  have  a  direct 
and  substantial  effect  to  continue  the  illegal  monopoly. 

Undoubtedly  every  person  engaged  in  interstate  commerce 
necessarily  attempts  to  draw  to  himself,  to  the  exclusion  of 
others,  and  thereby  to  monopolize,  a  part  of  that  trade. 
Every  sale  and  every  transportation  of  an  article  which  is 
the  subject  of  interstate  commerce  evidences  a  successful  at- 
tempt to  monopolize  that  trade  or  commerce  which  concerns 
that  sale  or  transportation.  If  the  second  section  of  the  act 
prohibits  every  attempt  to  monopolize  any  part  of  interstate 
commerce,  it  forbids  all  competition  therein,  and  defeats  the 
only  purpose  of  the  law;  for' there  can  be  no  competition, 
unless  each  competitor  is  permitted  to  attempt  to  draw  to 
himself,  and  thereby  to  monopolize,  some  part  of  the  com- 
merce. This  is  not,  it  cannot  be,  the  proper  interpretation 
of  this  section.  It  must  be  so  construed  as  to  abate  the  mis- 
chief it  was  passed  to  destroy  and  to  promote  the  remedy  it 
provided.  It  was  enacted,  not  to  stifle,  but  to  foster,  com- 
petition, and  its  true  construction  is  that,  while  unlawful 
means  to  monopolize  and  to  continue  an  unlawful  monopoly 
of  interstate  and  international  commerce  are  misdemeanors 
and  enjoinable  under  it,  monopolies  of  part  of  interstate  and 
international  commerce  by  legitimate  competition,  however 
successful,  are  not  denounced  by  the  law,  and  may  not  be  for- 
bidden by  the  courts.  Whitwell  v.  Continental  Tobacco  Co.y 
60  C.  C.  A.  290,  298,  125  Fed.  454,  462,  64  L.  R.  A.  689; 
Phillips  V.  lola  Portland  Cement  Company^  61  C.  C.  A.  19, 
20, 125  Fed.  593,  594. 

But  in  the  case  under  consideration  the  combination  and 
conspiracy  in  restraint  of  trade  and  its  continued  execution, 
which  have  been  found  to  exist,  constitute  illegal  means  by 
which  the  conspiring  defendants  combined,  and  still  combine 
and  conspire,  to  monopolize  a  part  of  interstate  and  interna- 
tional commerce,  and  by  which  they  have  secured  an  unlaw- 
ful monopoly  of  a  substantial  part  of  it,  and  this  conspiracy 
constitutes  as  clear  and  complete  a  violation  of  the  second  as 
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of  the  first  section  of  the  act.  Upon  the  ground  that  the 
defendants  have  thus  violated,  and  are  violating  the  second 
section  of  the  act,  as  fully  as  upon  the  ground  that  they  have 
violated  its  first  section,  the  decree  in  favor  of  the  govern- 
ment must  be,  and  is,  based. 

The  combination  and  conspiracy,  including  in  those  terms 
the  illegal  devices  by  which  they  were  created  and  are  con- 
tinued, were  the  source,  and  they  are  the  support,  of  the 
unlawful  monopoly.  Without  them  it  would  not  have 
existed  and  cannot  continue,  and  the  continued  use  of  these 
and  like  means,  including  the  distribution  of  the  stock  of  the 
various  defendants  ratably  among  the  shareholders  of  the 
Standard  Oil  Company,  and  the  conveyance  of  the  physical 
property  and  business  of  the  defendants  to  one  of  their  num- 
ber to  perpetuate  the  unlawful  monopoly,  must  be,  and  it  is, 
prohibited  by  the  decree  herein. 

As  illegal  means  whereby  the  unlawful  monopoly  was  cre- 
ated and  is  maintained  have  been  proved  and  found  in  the 
combination  and  con[192]spiracy,  and  as  their  use  to  pro- 
long the  unlawful  monopoly  must  be  enjoined,  the  questions 
whether  or  not  the  charges  in  the  bill  that  other  unlawful 
means  were  or  are  employed  are  true,  and  whether  or  not  the 
power  of  the  court  to  prevent  the  existence  or  continuance 
of  a  monopoly  is  limited  to  the  prohibition  of  the  use  of 
illegal  means  and  their  like  have  become  moot,  and  it  is  un- 
necessary to  express  any  opinion  upon  them. 

It  is  a  grave  and  delicate  task  to  determine  the  exact  limits 
of  the  relief  to  which  the  government  is  entitled.  The  pro- 
hibition of  the  court  must  forbid  the  performance  of  the 
continuing  and  threatened  illegal  acts  which  have  had,  and 
are  having,  a  direct  and  substantial  effect  to  restrain  com 
merce  among  the  states  and  with  foreign  nations,  and  to  con- 
tinue the  unlawful  monopoly  and  all  like  acts  which  have  the 
same  effect.  But  it  may  not  prohibit  all  possible  violations 
of  the  law,  and  thus  put  the  whole  conduct  of  the  defendant's 
business  at  the  peril  of  a  summons  for  contempt  Past  un- 
lawful competition  does  not  deprive  parties  of  their  right  to 
conduct  lawful  competition.  New  Tork^  N.  H.  <&  H.  R.  B. 
v.  Interstate  Commerce  Commissionj  200  U,  S.  361,  404,  26 
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Sup.  Ct.  272,  282,  50  L.  Ed.  516.  The  court  must  steer  as 
best  it  may  (Swiff  db  Company  v.  United  States^  196  U.  S. 
375,  396,  25  Sup.  Ct.  276,  279, 49  L.  Ed.  518)  between  its  duty 
"  to  prevent  and  restrain  violations  of  "  this  act  of  Congi'ess 
and  its  duty  not  to  deprive  the  defendants  of  their  right  to 
engage  in  lawful  competition  for  interstate  and  international 
commerce.  In  our  opinion  this  duty  will  be  discharged,  the  - 
rights  of  the  defendants  to  engage  in  lawful  competition  for 
interstate  and  international  commerce  will  not  be  infringed, 
and  the  full  relief  to  which  the  United  States  is  entitled 
under  the  law  and  the  evidence  will  be  granted  by  a  decree 
in  its  favor  to  the  following  effect: 

That  the  Standard  Oil  Company  of  New  Jersey,  the  seven 
individual  defendants,  and  all  of  the  subsidiary  defendant 
companies  engaged  in  commerce  in  petroleum  or  its  products 
among  the  states  or  with  foreign  nations  controlled  by  the 
principal  company,  have  entered  into  and  are  operating  a 
combination  or  conspiracy  in  restraint  of  trade  and  commerce 
among  the  several  states,  such  as  is  denounced  as  illegal  by 
section  1  of  the  Anti-Trust  Act  of  July  2,  1890,  and  have 
combined  and  conspired  to  monopolize,  have  secured  thereby 
an  unlawful  monopoly  of,  and  are  combining  and  conspiring 
to  continue  to  monopolize,  a  substantial  part  of  interstate 
and  international  commerce  in  violation  of  section  2  of  that 
act;  that  the  Standard  Oil  Company  of  New  Jersey  be  en- 
joined from  voting  the  stock  in  any  of  these  defendant  com- 
panies which  it  acquired  by  virtue  of  that  combination,  and 
from  exercising  or  attempting  to  exercise  any  control,  direc- 
tion, supervisi(m,  or  influence  over  the  acts  of  any  of  these 
companies  by  virtue  of  its  holding  of  the  stock  and  power 
secured  through  that  combination ;  that  the  other  defendant 
companies  which  are  parties  to  the  combination  be  enjoined 
from  declaring  or  paying  any  dividends  to  the  Standard  Oil 
Company  on  account  of  any  stock  acquired  by  it  through  that 
combination,  from  permitting  that  company  to  vote  such 
stock  or  to  direct  the  policy  of  any  of  said  companies,  or  to 
exercise  any  control  whatsoever  over  their  corporate  acts 
by  virtue  of  the  stock  or  power  [198]  which  it  secured  by 
means  of  that  combination;  that  the  seven  individual  de- 
fendants and  the  corporations  and  partnerships  that  became 
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parties  to  this  combination  be  enjoined  from  continuing  it  or 
carrying  it  out,  and  from  entering  into  or  performing  any 
like  combination  the  effect  of  which  is,  or  will  be,  to  restrain 
or  monopolize,  or  to  continue  their  imlawful  monopoly  of 
interstate  commerce  in  petroleum  and  its  products,  in  viola- 
tion of  the  Anti-Trust  Act,  either  (1)  by  placing  the  control 
of  any  of  said  corporations  in  a  trustee,  or  in  a  group  of 
trustees,  by  means  of  the  holding  of  its  stock  or  property  by 
others  than  its  equitable  owners,  by  causing  the  conveyance 
of  the  physical  property  and  business  of  two  or  more  poten- 
tially competitive  parties  to  the  combination  to  any  party 
thereto,  or  by  any  other  such  act,  or  (2)  by  making  any  ex- 
press or  implied  agreement  or  arrangement  together,  or  one 
with  another,  like  that  adjudged  illegal  hereby,  relative  to 
the  control  or  management  of  any  of  said  corporations,  or 
the  price  or  terms  of  purchase  or  of  sale,  or  the  rates  of 
transportation  of  petroleum  or  its  products  in  interstate  or 
international  commerce,  or  relative  to  the  quantities  thereof 
purchased,  sold,  transported,  or  manufactured  by  any  of  said 
corporations,  which  will  have  a  like  effect  in  restraint  of 
commerce  among  the  states,  in  the  territories,  and  with 
foreign  nations  to  that  of  the  combination  the  operation  of 
which  is  hereby  enjoined;  that  the  defendants  who  are  par- 
ties to  the  combination  be  enjoined  from  engaging  or  con- 
tinuing in  interstate  conmierce  in  petroleum  and  its  products 
during  the  continuance  of  the  illegal  combination;  that  the 
United  States  recover  its  costs  of  the  defendants  who  are 
partiei5  to  the  combination,  and  that  the  other  defendants  be 
dismissed. 

Van  Devanter,  Hook,  and  Adams,  Circuit  Judges,  concur. 

Hook,  Circuit  Judge  (concurring). 

The  principal  conclusions,  upon  which  we  are  all  agreed, 
may  be  briefly  stated  as  follows:  A  holding  company,  own- 
ing the  stocks  of  other  concerns  whose  commercial  activities, 
if  free  and  independent  of  a  common  control,  would  naturally 
bring  them  into  competition  with  each  other,  is  a  form  of 
trust  or  combination  prohibited  by  section  1  of  the  Shennau 
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Anti-Trust  Act.  The  Standard  Oil  Company  of  New  Jersey 
is  such  a  holding  company.  The  defendants,  who  are  in  the 
combination,  are  enjoined  from  continuing  it,  and  from  form- 
ing another  like  it.  The  holding  company  is  enjoined  from 
exercising  the  rights  of  a  stockholder  in  the  subordinate 
companies,  and  they  are  enjoined  from  allowing  it  to  do  so 
or  to  benefit  therefrom  in  the  way  of  dividends.  A  means 
of  dissolving  the  present  form  of  combination  is  left  open, 
to  wit :  The  distribution  among  the  stockholders  of  the  hold- 
ing company  of  the  stocks  it  owns  in  the  subordinate  com- 
panies, to  the  end  that  each  corporate  member  of  the  com- 
bination engaging  in  interstate  or  foreign  commerce  shall  in 
the  future  have  and  exercise  corporate  independence,  with 
its  own  particular  set  of  stockholders  not  united  with  or  tied 
to  those  of  its  competitors,  actual  or  potential,  under  a  single 
or  common  control.  Until  the  defendants  discontinue  the 
operation  of  the  combination,  they  are  denied  the  right  to 
engage  in  commerce  among  the  states  or  in  [lO-t]  the  terri- 
tories. The  defendants  in  the  combination  are  also  monopo- 
lizing interstate  and  foreign  commerce  in  petroleum  and  its 
products,  contrary  to  section  2  of  the  act.  A  wrongful 
method  employed  to  gain  the  monopoly  is  found  to  exist  in 
the  unlawful  combination  above  mentioned,  and  it  therefore 
becomes  unnecessary  to  determine  the  8ther  charges  upon 
that  subject  in  the  petition  of  the  government.  It  is  thought 
that  with  the  end  of  the  combination  the  monopoly  will 
naturally  disappear;  but  lest,  instead  of  resulting  that  way, 
the  monopoly  so  wrongfully  gained  be  perpetuated  by  the 
aggregation  of  the  physical  properties  and  instrumentalities 
by  which  it  is  maintained  in  the  hands  of  a  member  of  the 
combination  and  the  liquidation  and  retirement  from  business 
of  the  other  members,  it  is  held  that  such  a  course  would 
violate  the  decree. 

The  issues  in  the  case  before  us  and  the  scope  of  the  argu- 
ments of  counsel  make  it  not  inappropriate  that  I  express 
more  fully,  but  in  a  general  way,  my  views  of  the  proper 
construction  of  the  Anti-Trust  Act,  particularly  of  the  second 
section,  directed  against  the  monopolizing  of  interstate  and 
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foreign  commerce.  The  extent  and  limitations  of  the  first 
section  have  been  pretty  well  defined  in  the  many  adjudged 
cases.  The  construction  of  the  act  should  not  be  so  narrow 
or  technical  as  to  belittle  the  work  of  Congress;  but,  on  the 
contrary,  it  should  accord  with  the  great  importance  of  the 
subject  of  the  legislation  and  the  broad  lines  upon  which 
the  act  was  framed.  The  language  employed  in  the  act  is 
as  comprehensive  as  the  power  of  Congress  in  the  premises, 
and  the  purpose  was  not  to  hamper  business  fairly  con- 
ducted, but  adequately  to  promote  the  common  interest  in 
freedom  of  competition  and  to  remove  improper  obstacles 
from  the  channels  of  commerce  that  all  may  enter  and  enjoy 
them.  The  wisdom  of  a  law  lies  in  its  spirit  as  well  as  in 
its  letter,  and  unless  they  go  together  in  its  construction  and 
application   justice  goes  astray. 

The  true  test  to  apply  to  a  case  under  the  first  section  is 
not  whether  the  restraint  upon  competition  imposed  by  the 
contract  or  combination  in  question  should  be  regarded  as 
reasonable  or  as  unreasonable,  but  whether  it  is  direct  and 
appreciable.  Conceptions  of  the  reasonable  and  unreason- 
able are  much  too  diverse  to  afford  a  stable,  uniform  rule  for 
construing  a  law  which  contains  no  mention  of  those  terms. 
So  much  depends  upon  the  point  of  view,  that  it  frequently 
happens  that  what  appears  to  one  to  be  wholly  unreasonable 
is  thought  entirely  reasonable  by  another.  But  if  the  re- 
straint is  direct  and  appreciable,  and  not  merely  incidental 
to  some  contract  having  a  lawful  purpose,  it  falls  clearly 
within  the  prohibition  of  the  statute,  and  there  is  no  room 
for  further  construction.  There  are  many  contracts  which, 
in  the  days  when  the  common  law  was  forming,  would  have 
been  adjudged  contrary  to  public  welfare,  as  being  in  re- 
straint of  the  narrow  trade  of  those  times,  but  which  in  a 
conmiercial  age  like  the  present  have  such  a  negligible  effect 
in  that  direction  as  to  be  no  longer  evil  within  the  meaning 
of  the  law.  Their  effect  is  so  indirect  and  inappreciable 
that  it  is  properly  referable  to  the  class  de  minimis,  and  it 
is  not  to  be  supposed  Congress  had  them  in  view  when  it 
legislated  to  preserve  freedom  of  competition  in  the  broad 
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field    of   interstate    and    foreign    [195]    commerce.     Vital 
I^rinciples,  however,  have  not  changed;  the  change  is  merely 
in  the  conditions  upon  which  they  operate. 
The  second  section  of  the  act  provides : 

"  Every  person  who  shall  monopolize  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons,  to  monopolize  any 
part  of  the  trade  or  commerce  among  the  several  states  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a  misdemeanor,''  etc. 

Manifestly  this  section  is  quite  distinct  from  the  first, 
and  was  not  intended  to  cover  precisely  the  same  ground. 
To  say  otherwise  would  be  to  impute  to  Congress  the  doing 
of  the  unnecessary  and  useless.  Though  the  natural  ten- 
dency of  a  combination  in  restraint  of  trade  declared  illegal 
by  section  1  may  be  and  generally  is  towards  monopoly  de- 
nounced by  section  2,  and  may  even  accomplish  it,  yet  the 
scope  of  the  latter  section  is  far  broader  and  was  designed  to 
extend  also  to  monopolies  secured  by  other  means  than  by 
contracts,  combinations,  and  conspiracies  in  restraint  .of 
trade,  which,  as  those  terms  necessarily  imply,  require  con- 
(»ert  between  two  or  more  persons  or  corporations.  One  per- 
son or  corporation  may  offend  against  the  second  section 
by  monopolizing,  but  the  first  section  contemplates  conduct 
of  two  or  more.  A  cursory  reading  of  the  act  shows  this. 
That  it  was  the  intention  of  Congress  to  condemn  monopolies, 
not  based  on  illegal  combinations  among  several,  but  secured 
by  single  persons,  natural  or  artificial,  by  other  means,  also 
appears  from  the  history  of  the  legislation.  The  bill  orig- 
inally introduced  in  the  Senate  bore  slight  resemblance  to 
the  law  finally  enacted,  and  there  was  uncertainty  as  to  the 
particular  constitutional  authority  for  the  legislation.  At 
one  time  it  was  thought  by  some  to  rest  upon  the  jurisdic- 
tion of  the  courts  of  the  United  States  of  controversies  be- 
tween citizens  of  different  states,  and  at  another  there  were 
provisions  regarding  competition  between  the  products  and 
manufactures  of  one  state  with  those  of  another.  Finally, 
after  much  difference  of  view,  the  bill,  with  many  amend- 
ments, was  referred  to  the  judiciary  committee  of  which 
Senator  Edmunds  was  chairman,  and  reframed  by  it  under 
the  commerce  clause  of  the  Constitution.     It  was  then  re- 
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ported  in  the  simple,  comprehensive  form  in  which  it  finally 
became  a  law.  A  motion  was  made  to  amend  the  second  sec- 
tion by  striking  out  the  words  "  monopolize  or  attempt  to 
monopolize  "  so  it  would  read : 

"  Every  person  who  shaH  combine  or  conspire  with  any  other  per- 
son or  persons  to  monopolize,"  etc.  . 

But  it  was  rejected. 

What  is  a  monopoly  in  contravention  of  the  statute?  I 
would  not  say  that  every  person  who  strives  to  gain  as  much 
as  he  can  of  the  commerce  in  a  commodity  is  thereby  attempt- 
ing to  monopolize  that  commerce,  within  the  meaning  of  the 
term  as  it  is  employed  in  legislative  acts  and  understood  in 
the  courts.  Magnitude  of  business  does  not,  alone,  constitute 
a  monopoly,  nor  effort  at  magnitude  an  attempt  to  monopo- 
lize. To  offend  the  act  the  monopoly  must  have  been  secured 
by  methods  contrary  to  llie  public  policy  as  expressed  in  the 
statutes  or  in  the  common  law.  The  wrongful  element  in 
a  monopoly  under  the  act  is  not  necessarily  the  violation  of 
some  penal  statute,  but  [196]  may  consist  of  other  acts  or 
conduct  which  the  law  condemns  and  the  benefit  of  which,  if 
sought  in  a  civil  court  of  justice,  could  not  be  obtained. 
And  it  may  be  observed  in  this  connection  that  there  is  more 
of  the  decalogue  in  the  common  law  respecting  the  trading 
of  merchants  than  is  sometimes  supposed.  On  the  other 
hand,  Congress  did  not  intend  to  impede  legitimate  commer- 
cial activity,  nor  put  a  limit  to  its  fruits.  The  genius  and 
industry  of  man,  when  kept  to  ethical  standards,  still  have 
full  play,  and  what  he  achieves  is  his;  and  this  applies  as 
well  to  a  corporation,  in  which  the  energies  of  many  are  con- 
centrated under  the  authority  of  law  in  a  single  organization. 
A  railroad  company,  for  instance,  which  has  extended  its 
lines  across  the  continent  and  conquered  the  waste  or  wilder- 
ness, is  not  a  monopoly  within  the  statute  merely  because  its 
capital  is  great  and  it  alone  serves  the  tributary  country; 
and  so  of  an  industrial  corporation,  the  wisdom  and  busi- 
ness sagacity  of  whose  managers  have  foreseen  and  taken 
advantage  of  the  natural  tendencies  of  trade  and  caused  it 
to  outstrip  all  competition.    Success  and  magnitude  of  busi- 
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ness,  the  rewards  of  fair  and  honorable  endeavor,  were  not 
among  the  evils  which  threatened  the  public  welfare  and 
attracted  the  attention  of  Congress.  But  when  they  have 
been  attained  by  wrongful  or  unlawful  methods,  and  com- 
petition has  been  crippled  or  destroyed,  the  elements  of  mo- 
nopoly are  present.  A  governmental  grant  of  special  privi- 
leges is  no  longer  essential,  though  in  England  the  Crown 
was  for  a  period  the  frequent  source  of  monopolies,  which 
were  condemned  by  the  courts  and  finally  by  Parliament  as 
contrary  to  public  welfare.  It  was  these  Bacon  had  in  mind 
in  his  advice  to  ViUiers : 

"But  especially  care  must  be  taken  that  monopolies,  which  are 
the  cankers  of  all  trading,  be  not  admitted  under  specious  colors  of 
public  good." 

The  modem  doctrine  is  but  a  recognition  of  the  obvious 
truth  that  what  a  government  should  not  grant,  because  in- 
jurious to  public  welfare,  the  individual  should  not  be  al- 
lowed to  secure  and  hold  by  wrongful  means.  The  baneful 
effect  is  the  same,  whether  the  monopoly  comes  as  a  gift  from 
a  government  or  is  the  result  of  individual  wrongdoing. 
Nor  can  arguments  of  reduced  prices  of  product,  economy  in 
operation,  and  the  like,  have  weight.  One  English  sovereign 
was  accustomed  to  recite  in  the  preambles  of  royal  grants  of 
monopolies  the  special  benefits  to  be  derived;  but  it  was 
then,  and  is  now,  almost  universally  believed  that  the  ulti- 
mate, if  not  the  immediate,  effect  upon  the  development  of 
trade  and  commerce  is  detrimental,  and  that  belief,  so  gen- 
erally prevalent  and  enduring,  has  been  embodied  in  legis- 
lation, the  policy  of  which  is  not  open  to  question  in  the 
courts. 

During  the  discussion  of  the  amendment  above  referred 
to,  apprehension  was  expressed  over  the  broad  language  of 
the  second  section  of  the  proposed  act,  and  inquiry  was  made 
whether  the  committee  having  the  bill  in  charge  intended 
it  should  make  it  an  offense  if  an  individual  engaged  in  in- 
terstate and  foreign  commerce,  "  by  his  own  skill  and  energy, 
by  the  propriety  of  his  conduct  generally,  shall  pursue  his 
calling  in  such  a  way  as  to  monopolize  a  trade."    Assurances 
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were  ^ven  that  the  term  "  monopolize "  had  no  such  sig- 
nification, but  that  it  contemplated  the  employment  of  mean? 
which  prevented  others  [197]  from  engaging  in  fair  compe- 
tition, the  engrossing  of  the  trade,  and  the  like.  Undoubt- 
edly this  view  prevailed  at  the  passage  of  the  law. 

DECBEK. 

After  deliberation,  it  was  ordered,  adjudged,  and  decreed: 
Section  1.  That  in  and  prior  to  the  year  1899  there  were  20  cor- 
|)oration8,  organized,  respectively,  under  the  laws  of  various  states, 
engaged  in  commerce  in  petroleum  and  its  products,  either  among 
the  states,  or  in  the  territories,  or  with  foreign  nations,  and  these 
cori)orations  held  a  majority  of  the  stock  and  controlled  the  business 
and  operations  of  many  other  corporations  engaged  in  that  commerce; 
that  one  of  these  corporations  was  the  Standard  Oil  Ck)mpany  of 
New  Jersey,  hereafter  called  the  Standard  Company,  which  had  a 
capital  stock  of  $10,000,000;  that  since  the  year  1890  the  defendante 
named  in  section  2  of  this  decree  have  entered  into  and  are  carrying 
out  a  combination  or  conspiracy  in  pursuance  whereof  about  the 
year  1899  they  caused  the  capital  stock  of  the  Standard  Company  to 
be  increased  to  $100,000,000,  caused  a  majority  of  the  stock  of  the 
19  companies,  and  the  power  to  control  them,  and  to  manage  their 
trade,  and  the  power  to  control  the  corporations  which  they  con- 
trolled and  to  manage  their  trade,  to  be  vested  in  and  held  by  the 
Standard  Company  in  exchange  for  its  stock,  which  was  Issued  to 
the  former  holders  of  the  stock  of  the  19  companies,  and  caused  the 
Standard  Company  ever  since  to  control  all  these  corporations,  here- 
after called  the  subsidiary  corporations,  and  to  manage  their  trade 
without  competition  among  themselves  as  the  trade  and  business  of  a 
single  person;  that  this  combination  or  conspiracy  Is  a  combination 
or  conspiracy  in  restraint  of  trade  and  commerce  in  petroleum  and 
Its  products  among  the  several  states,  in  the  territories,  and  with 
foreign  nations,  such  as  an  act  of  Congress  approved  July  2,  1890  (26 
Stat.  209,  c.  647  [U.  S.  Comp.  St.  1901,  p.  32001),  entitled  "An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monop- 
olies," declares  to  be  illegal. 

Sec.  2.  That  the  defendants  John  D.  Rockefeller,  William  Rocke- 
feller, Henry  H.  Rogers,  Henry  M.  Flagler,  John  D.  Archbold,  Oliver 
H.  Payne,  and  Charles  M.  Pratt,  hereafter  called  the  seven  Individual 
defendants,  united  with  the  Standard  Company  and  other  defendants 
to  form  and  effectuate  this  combination,  and  since  Its  formation  have 
been  and  still  are  engaged  In  carrying  It  Into  effect  and  continuing 
It;  that  the  defendants  Anglo-American  OH  Company  (Limited), 
Atlantic  Refining  Company,  Buckeye  Pipe  Linfe  Company,  Bome- 
Scrymser  Company,  Chesebrough   Manufacturing  Company,  Consoll- 
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dated,  Cumberland  Pipe  Line  Company,  Oolonial  Oil  Company,  Con- 
tinental Oil  Company,  Crescent  Pipe  Line  Company.  Henry  C.  Foiger, 
Jr.,  and  CalTin  N.  Payne,  a  copartnership  doing  business  under  the 
firm  name  and  style  of  Corsicana  Refining  Company,  Eureka  Pipe 
Line  Company,  Galena  Signal  Oil  Company,  Indiana  Pipe  Line  Com- 
pany, Manhattan  Oil  Company,  National  Transit  Company,  New  York 
Transit  Company,  Northern  Pipe  Line  Company,  Ohio  Oil  Company, 
Prairie  Oil  &  Gas  Company,  Security  Oil  Company,  Solar  Refining 
Comimny,  Southern  Pipe  Line  Company,  South  Penn  Oil  Company, 
Southwest  Pennsylvania  Pipe  Lines  Company,  Standard  Oil  Com- 
pany of  California,  Standard  Oil  Company  of  Indiana,  Standard  Oil 
Company  of  Iowa,  Standard  Oil  Company  of  Kansas,  Standard  Oil 
Company  of  Kentucky,  Standard  Oil  Company  of  Nebraska,  Standard 
Oil  Company  of  New  York,  Standard  Oil  Company  of  Ohio,  Swan  & 
Finch  Company,  Union  Tank  Line  Company,  Vacuum  Oil  Company, 
Washington  Oil  Company,  and  Waters-Pierce  Oil  Company,  have  en- 
tered Into  and  became  parties  to  this  combination  and  are  either  ac- 
tively operating  or  aiding  In  the  operation  of  It;  that  by  means  of 
this  combination  the  defendants  named  in  this  section  have  combined 
and  conspired  to  monopolize,  have  monopolized,  and  are  continuing 
to  monopolize  a  substantial  part  of  the  commerce  among  the  states.  In 
the  territories,  and  with  foreign  nations.  In  violation  of  section  2  of 
the  Anti-Trust  Act. 

Sec  3.  That  the  defendants  Argand  Refining  Company,  American 
Lubricating  Oil  Company,  Acme  Oil  Company,  Baltimore  United  Oil 
Company,  Buffalo  Natural  Gas  Fuel  Company,  Bush  &  Denslow  Manu- 
facturing Company,  [198]  Camden  Consolidated  Oil  Company,  Com- 
mercial Natural  Gas  Company,  Connecting  Gas  Company,  Eastern 
Ohio  Oil  &  Gas  Company,  Eclipse  Lubricating  Oil  Company,  Florence 
Oil  &  Refining  Company,  Franklin  Pli)e  Company  (Limited),  Law- 
rence Natural  Gas  Company.  Mahoning  Gas  E\iel  Company,  Moun- 
tain State  Gas  Company,  National  Fuel  Gas  Company,  Northwestern 
Ohio  Natural  Gas  Company,  Oil  City  Fuel  Supply  Company,  Oswego 
Manufacturing  Company,  Pennsylvania  Gas  Company,  Penn^lvanla 
Oil  Company,  People's  Natural  Gas  Company,  Pittsburg  Natural  Gas 
Company,  Piatt  and  Washburn  Refining  Company,  Republic  Oil  Com- 
pany, Salamanca  Gas  Company,  Standard  Oil  Company  of  Minnesota, 
Taylorstown  Natural  Gas  Company,  Tide  Water  Oil  Company,  Tide 
Water  Pipe  Company  (Limited),  United  Natural  Gas  Company,  and 
United  Oil  Company,  have  not  been  proved  to  be  engaged  In  the  oper- 
ation or  carrying  out  of  the  combination,  and  the  bill  is  dismissed  as 
against  each  of  them. 

Sec.  4.  That  in  the  formation  and  execution  of  the  combination  or 
conspiracy  the  Standard  Company  has  issued  its  stock  to  the  amount 
of  more  than  $90,000,000  in  exchange  for  the  stocks  of  other  corpora- 
tions which  it  holds,  and  it  now  owns  and  controls  all  of  the  capital 
stock  of  many  corporations,  a  majority  of  the  stock  or  controUlBg 


Digitized  by 


Google 


728 


1*73  FEDERAL  BEPOBTEB,   199. 


Decree. 

interests  in  some  corporations,  and  stock  In  other  corporationB  am  toh 

lows: 


Name  of  company. 


Total  capital 
stock. 


Owned  by 

Standard  Oil 

Company. 


AngloAnierKiin  <  Mi  comininy  (Ijimlted) 

Atlantic  Reflning  Company 

Bome-Scryniser  Couipany 

Buckeye  Pipe  Line  Company 

Chesebrough  Manufacturing  Company  Consolidated. 

Colonial  Oil  Company 

Continental  Oil  Company 

Crescent  Pipe  Line  Company 

Eureka  Pipe  Line  Co 

Galena  Siznal  Oil  Company 

Indiana  Pipe  Line  Company 

Lawrence  Natural  < ta>  Company 

Mahoning  Gas  Fuel  Company 

Mountain  State  Gas  Company 

National  Transit  Company 

New  York  Transit  Company 

Northern  Pipe  Line  Company 

Northwestern  Ohio  Natural  Gas  Company 

Ohio  Oil  Company 

People's  Natural  Gas  Company 

Pittsburg  Natural  Gas  Company 

Solar  ReflnuiR  Company 

Southern  Pipe  Line  Company 

South  Pemi  Oil  Company 

South \F(Ht  Pennsylvania  Pipe  Linos , 

Standard  Oil  Company  of  California 

Standard  Oil  Company  of  Indiana 

Standard  Oil  Company  of  Iowa 

Standard  Oil  Company  of  Kanijis 

Standard  Oil  Company  of  Kent iK-k> 

Standard  Oil  Company  of  Nebraska 

Standard  Oil  Compa   y  of  New  York 

Standard  Oil  Company  of  Ohio 

Swan  A-  Finch  Company 

Union  Tank  Line  Company 

Vacuum  Oil  Company 

Washington  Oil  Company 

Waters- Pierce  Oil  Company 


£1,000,000 

95,000.000 

200,000 

10,000,000 

500,000 

250,000 

900,000 

3,000,000 

5,000,000 

10,000,000 

1,000,000 

450,000 

150,000 

500,000 

25,455,200 

5,000,000 

4,000,000 

2.775,250 

10,000,000 

1,000,000 

310,000 

500,000 

10,000,000 

2,600.000 

3.500  000 

17,0()<t,itOO 

1,(XM1,(I00 

1 .  tKK),  000 

l.tXKl.UOO 

1,()OIJ.LIOO 

t»O(),(X)0 

i:^CK.X),000 

100,000 
;^..=io<>,ooo 

'i.-VD.OOO 
100,000 
400.000 


£999.740 

t5, 000, 000 

199,700 

9.999.70a 

277,703 

249,300 

300,000 

3,000,000 

4,909,400 

7,079,500 

999,700 

460,000 

149,900 

600,000 

25,451,650 

5,000,000 

4,000,000 

1,649,460 

9,909,860 

1,000,000 

310,000 

499,400 

10,000,000 

2,600,000 

3,600,000 

16,999,600 

999,000 

1,000,000 

999,300 

997,200 

999,600 

15,000,000 

3,499,400 

100,000 

3,499,400 

2,600,000 

71,480 

274,700 


[1091  That  the  rlefeiulant  Xationnl  Transit  Company,  which  is 
owned  and  controlled  by  the  Standard  Oil  Company  as  aforesaid,  owns 
and  controls  the  amounts  of  the  ca])ital  stocks  of  the  following  named 
corporations  and  limited  partnerships  stated  opposite  each,  respec- 
tively, as  follows : 


Name  of  company. 


Total  capital 
stock. 


Owned  by 
National 
Transit 

Company 


Connecting  Gas  Company 

Cumberland  Pipe  Line  Company. . 

East  Ohio  Gas  Company 

Franklin  Pipe  Company  (Limited) 
Prairie  QUA  Oas  Company 


IS25.000 

1,000,000 

6,000,000 

50,000 

10,000,000 


$412,000 

998,500 

5,999,600 

19,500 

9,999.500 
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Tbat  the  Standard  Company  has  also  acquired  the  control,  by  the 
ownership  of  Its  stock  or  otherwise,  of  the  Security  Oil  Company,  a 
corporation  created  under  the  laws  of  Texas,  which  owns  a  refinery  at 
Beaumont,  in  that  state,  and  the  Manhattan  Oil  Company,  a  corpora- 
tion which  owns  a  pipe  line  situated  In  the  states  of  Indiana  and 
Ohio;  that  the  Standard  Company,  and  the  corporations  and  partner- 
ships named  in  section  2,  are  engaged  in  the  various  branches  of  the 
business  of  producing,  purchasing,  and  transporting  petroleum  in  the 
I)rlnclpal  oil-producing  districts  of  the  United  States,  In  New  Yorlc, 
Pennsylvania,  West  Virginia,  Tennessee,  Kentucky,  Ohio,  Indiana, 
Illinois,  Kansas,  Oklahoma,  Louisiana,  Texas,  Colorado,  and  Cali- 
fornia, in  shipping  and  transporting  the  oil  through  pipe  lines  owned 
or  controlled  by  these  companies  from  the  various  oil-producing  dis- 
tricts into  and  through  other  states,  in  refining  the  petroleum  and 
manufacturing  it  into  various  products,  in  shipping  the  petroleum  and 
the  products  thereof  into  the  states  and  territories  of  the  United 
States,  the  District  of  Columbia,  and  to  foreign  nations,  in  shipping 
the  petroleum  and  Its  products  in  tank  cars  owned  or  controlled  by 
the  subsidiary  companies  into  various  states  and  territories  of  the 
United  States  and  into  the  District  of  Columbia,  and  In  selling  the 
petroleum  and  Its  products  in  various  places  In  the  states  and  terri- 
tories of  the  United  States,  in  the  District  of  Columbia,  and  in  foreign 
countries;  that  the  Standard  Company  controls  the  subsidiary  com- 
panies and  directs  the  management  thereof,  so  that  none  of  the  sub- 
sidiary companies  competes  with  any  other  of  those  companies  or 
with  the  Standard  Company,  but  their  trade  is  all  managed  as  that 
of  a  single  person. 

Sec.  5.  That  the  stocks  of  the  various  corporations  which  are 
named  in  section  2  and  described  in  section  4  of  this  decree,  held  by 
the  Standard  Company,  were  acquired  and  are  held  by  It  by  virtue 
of  the  illegal  combination;  that  the  Standard  Company,  its  directors, 
officers,  agents,  servants,  and  employees,  are  enjoined  and  prohibited 
from  voting  any  of  the  stock  In  any  of  the  subsidiary  companies  named 
in  section  2  of  this  decree  and  from  exercising  or  attempting  to  exer- 
cise any  control,  direction,  supervision,  or  Influence  over  the  acts  of 
these  subsidiary  companies  by  virtue  of  its  holding  of  their  stock. 
And  these  subsidiary  companies,  their  officers,  directors,  agents,  serv- 
ants, and  employees  are,  and  each  of  them  is,  enjoined  and  prohibited 
from  declaring  or  paying  any  dividends  to  the  Standard  Company  on 
account  of  any  of  the  stock  of  these  subsidiary  companies  held  by  the 
Standard  Company,  and  from  permitting  the  latter  company  to  vote 
any  stock  in,  or  to  direct  the  policy  of,  any  of  said  companies,  or  to 
exercise  any  control  whatsoever  over  the  corporate  acts  of  any  of 
said  companies  by  virtue  of  such  stock,  or  by  virtue  of  the  power 
over  such  subsidiary  corporation  acquired  by  means  of  the  illegal 
combination.     But  the  defendants  are  not  prohibited  by  this  decree 
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from  distribnting  ratably  to  tbe  shareholders  of  the  principal  com- 
pany the  shares  to  which  they  are  equitably  entitled  In  the  stocks  of 
the  defendant  corporations  that  are  parties  to  the  combination. 

Sec.  6.  That  the  defendants  named  in  section  2  of  this  decree,  their 
officers,  directors,  agents,  servants,  and  employees,  are  enjoined  and 
prohibited  from  continuing  or  carrying  into  further  effect  the  com- 
bination adjudged  illegal  hereby,  and  from  entering  into  or  performing 
any  like  combination  or  conspiracy,  the  effect  of  which  is,  or  will  be, 
to  restrain  commerce  in  petroleum  or  Its  products  among  the  states, 
or  in  the  territories,  or  with  foreign  [200]  nations,  or  to  prolong  the 
unlawful  mono[)oly  of  such  commerce  obtained  and  possessed  by  de- 
fendants as  before  stated,  in  violation  of  the  act  of  July  2,  1890,  either 
(1)  by  the  use  of  liquidating  certificates,  or  other  written  evidences, 
of  a  stock  interest  in  two  or  more  potentially  competitive  parties  to 
the  illegal  combination,  by  causing  tlie  conveyance  of  the  physical 
property  and  business  of  any  of  said  parties  to  a  potentially  competi- 
tive party  to  this  combination,  by  causing  the  conveyance  of  the 
property  and  business  of  two  or  more  of  the  potentially  competitive 
parties  to  this  combination  to  any  party  thereto,  by  placing  the  con- 
trol of  any  of  said  corporations  In  a  trustee,  or  group  of  trustees,  by 
causing  Its  stock  or  property  to  be  held  by  others  than  Its  equitable 
owners,  or  by  any  similar  device,  or  (2)  by  making  any  express  or 
implied  agreement  or  arrangement  together,  or  one  with  another,  like 
that  adjudged  illegal  hereby  relative  to  the  control  or  management  of 
any  of  said  corporations,  or  the  price  or  terms  of  purchase,  or  of  sale, 
or  the  rates  of  transportation,  of  petroleum  or  its  products  in  inter- 
state or  international  commerce,  or  relative  to  the  quantities  thereof 
purchased,  sold,  transported,  or  manufactured  by  any  of  said  corpora- 
tions, which  will  have  a  like  effect  In  restraint  of  commerce  among 
the  states.  In  the  territories,  and  with  foreign  nations  to  that  of  the 
combinations  the  operation  of  which  is  hereby  enjoined. 

Sec.  7.  The  defendants  named  in  section  2  of  this  decree  are  en- 
joined and  prohibited,  until  the  discontinuance  of  the  operation  of 
the  illegal  combination,  from  engaging  or  continuing  in  commerce 
among  the  states,  or  In  the  territories  of  the  United  States. 

Sec  8.  The  United  States  shall  recover  Its  costs  herein,  to  be  taxed 
by  the  clerk  of  the  court,  and  shall  have  execution  therefor. 

Sec  9.  This  decree  shall  take  effect  thirty  (30)  days  after  Its  entry 
In  case  no  appeal  Is  taken  from  it.  If  an  appeal  is  taken  from  this 
decree  by  the  defendants,  or  by  any  of  them,  and  a  bond  in  the 
amount  of  fifty  thousand  dollars  ($50,000)  conditioned  to  operate  as 
a  supersedeas  approved  by  one  of  the  circuit  judges  is  given  within 
thirty  (30)  days  after  the  entry  of  this  decree,  then  this  decree,  unlees 
reversed  or  modified,  shall  take  effect  thirty  (30)  days  after  the  final 
decision  of  this  case  by  the  Supreme  Court  apon  the  appeaL 
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Syllabus. 

[787]  UNION  PACIFIC  COAL  CO.  v.  UNITED 
STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Clrcnlt    November  19,  1909.) 
[173  Fed.  Rep.,  737.] 

Monopolies  (M2) — Anti-Trust  Act — ^Test  of  "Unlawful  Combina- 
tion."— The  test  of  an  **  unlawful  combination  "  under  Act  July  2, 
1890,  c.  647,  §  1,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200)  is  itsne^ 
essary  effect  upon  free  competition  in  commerce  among  the  states  Oi* 
with  foreign  nations.  A  combination,  the  necessary  effect  of  which 
is  to  stifle,  or  directly  and  substantially  to  restrict,  such  competl* 
tlon,  is  unlawful  under  that  act.«  But  If  the  necessary  effect  of  a 
combination  is  but  Incidentally  and  Indirectly  to  restrict  competition, 
while  its  chief  result  is  to  foster  the  trade  and  increase  the  business 
of  those  who  make  and  operate  it.  It  does  not  fall  under  the  ban  of 
this  law. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I   10; 
Dec.  \)lg.  5  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1275, 
1276;  vol.  8,  p.  7606.] 

Monopolies  (§  17) — Anti-Tbust  Act — Vendors  Not  Forbidden  to 
Fix  Prices  and  Terms  of  Sale  of  Coal  Thereby. — A  coal  company 
engaji^ed  In  mining  and  selling  its  coal  is  not  prohibited  by  the  anti- 
trust act  (Act  July  2,  1800,  c.  647,  51,  26  Stat.  200  [U.  S.  Comp. 
St.  1901,  p.  3200]),  or  by  the  law,  from  refusing  to  sell  its  coal, 
from  selecting  Its  customers,  from  fixing  the  price  and  terms  on 
which  it  will  sell  its  product,  or  from  selling  to  different  customers 
for  different  prices  and  on  different  terms. 

[Ed.   Note. — B'or  other  cases,  see  Monopolies,  Cent.   Dig.   S   18; 
Dec.  Dig.  I  17.] 

C/ORPobations  (§  280) — Crimes — Stockholders — Guilt  of  Corpora- 
tion Not  Imputed  to  Stockholder. — A  violation  of  a  law  by  a 
cori)oration  does  not  render  its  nonparticipating  stockholders 
criminally  liable  therefor. 

tEd.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  5  1186, 
Dec.   Dig.   §   280.] 

Criminal  Law  (8§  741,  1159) — Sufficiency  of  Proof — Evidence  of 
Guilt  must  Exclude  Every  Other  Hypothesis — Appfjil.— Unless 
there  is  substantial  evidence  of  facts  which  exclude  every  other 
hypothesis  but  that  of  guilt.  It  is  the  duty  of  the  trial  court  to 
instruct  the  Jury  to  return  a  verdict  for  the  accused.  And  where 
all  the  substantial  evidence  is  as  consistent  with  innocence  as  with 
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guilt,  it  Is  the  duty  of  the  appellate  court  to  reverse  a  Judgment  of 
conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law.  Cent  Dig. 
IS  1713,  1727,  3074^683;  Dec.  Dig.  §§  741.  1159.] 
Monopolies  (S  31)— Evidence— Conclusion. — ^The  Union  Pacific  Coal 
Company,  Moore,  its  western  sales  agent,  the  Union  Pacific  Railroad 
Company,  which  owned  all  the  stock  of  the  coal  comimny,  the  Ore- 
gon Short  Line  Railroad  Company,  and  Buckingham,  the  superin- 
tendent of  transportation  of  the  railroad  companies,  were  indicted 
and  convicted  for  combining  to  restrain  interstate  commerce  by 
refusing  to  sell  coal  to  and  to  transport  coal  for  one  Sharp  unless 
he  would  discontinue  an  advertisement  of  sale  of  coal  at  a  reduced 
rate.  Held,  there  was  no  substantial  evidence  of  any  combiratiOL* 
between  any  two  of  the  defendants  either  to  refuse  to  sell  co*il 
to  Sharp  or  to  refuse  to  transport  it  for  him. 

[Eid.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  S  31.] 
[788]  Monopolies  (§§  12,  20) — Combination  Between  Corporation 
AND  Agent — Conscious  Participation  of  Two  Minds  Rbquisiti  to 
Form. — A  combination  between  a  corporation  and  its  officer  or  agent 
in  violation  of  the  Anti-Trust  Act  (Act  July  2,  1890,  c.  647r  I  1.  26 
Stat  209  [U.  S.  Comp.  St.  1901,  p.  3200])  cannot  be  formed  by  the 
thoughts  or  acts  of  the  oflicer  or  agent  alone,  without  the  conscious 
participation  in  It  of  any  other  officer  or  agent  of  the  corporation. 
The  union  of  two  or  more  persons,  the  conscious  participation  of 
two  or  more  minds,  is  indispensable  to  an  unlawful  combination. 

I  Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  S  10;  I>ec. 
Dig.  §§  12,  20.1 
(Syllabus  by  the  court) 

In  Error  to  the  District  Court  of  the  United  States  for  the 
Di.strict  of  Utah. 

The  Union  Pacific  Coal  Company,  the  Union  Pacific  Rail- 
road Company,  the  Oregon  Short  Line  Railroad  Company, 
James  M.  Moore,  and  Everett  Buckingham  were  convicted  of 
a  violation  of  Act  July  2,  1890,  and  bring  error.  Reversed 
and  remanded. 

C.  S.  Varian  and  N,  fl,  Loomis  (P.  L,  Williams^  on  the 
brief) ,  for  plaintiffs  in  error. 

Hiram  E.  Rooth^  U.  S.  Atty.,  and  WiUiam  M.  McCrea^ 
Asst.  U.  S.  Atty. 

Before  Sanborn  and  Van  Drvanter,  Circuit  Judges,  and 
William  H.  Munger,  District  Judge. 
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Opinion  of  the  OourC 
Sanborn,  Circuit  Judge* 

This  writ  of  error  challenges  the  legality  of  the  conviction 
of  the  Union  Pacific  Coal  Company,  a  corporation  of  Wyo- 
ming, engaged  in  mining  coal  in  that  state  and  selling  it  to 
retail  dealers  in  Salt  Lake  City  and  elsewhere,  James  M. 
Moore,  its  general  Western  agent,  the  Union  Pacific  Railroad 
Company  and  the  Oregon  Short  Line  Railroad  Company, 
corporations  of  Utah  and  common  carriers,  and  Everett 
Buckingham,  general  superintendent  of  the  transportation 
business  of  these  carriers  between  Green  River,  in  the  state 
of  Wyoming,  and  Salt  Lake  City,  in  the  state  of  Utah,  of  a^ 
violation  of  the  act  of  July  2, 1890,  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,  com- 
monly called  the  "  Sherman  Anti-Trust  Act."  26  Stat.  209, 
c.  647  (U.  S.  Comp.  St.  1901,  p.  3200). 

The  charge  in  the  indictment  was  that  about  July  20,  1906, 
the  defendants  below  combined  to  force  one  Sharp,  a  pur- 
chaser of  coal  from  the  coal  company  and  a  retail  dealer 
therein  at  Salt  Lake  City,  out  of  his  business,  to  control  and 
maintain  the  retail  price  of  coal  in  that  city,  and  to  prevent 
competition  in  the  sale  of  coal  at  retail  in  Salt  Lake  City  by 
failing  and  refusing  to  sell  and  to  transport  to  him  any  of 
the  coal  mined  by  the  coal  company  unless  he  would  discon- 
tinue an  advertisement  he  had  caused  to  be  inserted  in  the 
newspapers  to  the  effect  that  he  would  sell  storage  coal  at  a 
reduction  of  50  cents  a  ton  from  the  regular  retail  price 
thereof  then  prevailing  in  Salt  Lake  City,  and  by  the  refusal 
of  the  coal  company  and  Moore  to  sell  to  Sharp  any  [739] 
of  its  coal,  and  of  the  railroad  companies  and  Buckingham  to 
transport  any  coal  for  him  ever  after  July  22,  1906. 

Many  specifications  of  error  in  the  trial  are  urged  upon 
our  consideration ;  but  the  most  serious  is  that  at  its  close  the 
court  denied  the  motions  of  each  of  the  defendants  to  in- 
struct the  jury  to  return  a  verdict  against  the  government, 
because  there  was  no  substantial  evidence  of  the  alleged  com- 
bination of  any  two  of  the  defendants.  It  may  not  be  un- 
profitable, before  entering  upon  a  review  of  the  evidence 
challenged  by  this  specification,  to  call  to  mind  some  of  the 
indisputable  rules  of  law  by  which  it  must  be  decided. 
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The  gist  of  the  offense  charged  in  the  indictment  was  not 
the  refusal  of  the  coal  company  and  Moore  to  sell  coal  on 
the  purchaser's  terms,  or  of  the  railroad  companies  and 
Buckingham  to  transport  it.  It  was  the  combination  so  to 
do,  and  if  there  was  no  combination  there  was  no  offense. 
There  was  no  law  which  forbade  the  coal  company  to  pre- 
scribe the  terms  on  which  it  would  sell  its  product  to  Sharp, 
or  to  any  other  purchaser.  There  was  no  law  which  re- 
quired the  coal  company  to  sell  its  coal  to  Sharp  on  the  terms 
which  he  prescribed,  or  to  sell  it  to  him  at  all.  It  had  the 
undoubted  right  to  refuse  to  sell  its  coal  at  any  price.  It 
•had  the  right  to  fix  the  prices  and  the  terms  on  which  it 
would  sell  it,  to  select  its  customers,  to  sell  to  some  and  lo 
refuse  to  sell  to  others,  to  sell  to  some  at  one  price  and  on 
one  set  of  terms,  and  to  sell  to  others  at  another  price  and 
on  a  different  set  of  terms.  There  is  nothing  in  the  act  of 
July  2,  1890,  which  deprived  the  coal  company  of  any  of 
these  common  rights  of  the  owners  and  venders  of  merchan- 
dise, and  if  it  did  not  combine  with  some  other  person  or 
persons  so  to  do  its  refusal  to  sell  its  coal  to  Sharp  unless 
he  would  withdraw  his  advertisement  of  a  reduction  in  his 
retail  price  of  it  was  not  the  violation  of  the  Sherman  Anti- 
Trust  Act  charged  in  the  indictment.  Morris  Run  Goal  Co,  v. 
Barclay  Goal  Go.,  68  Pa.  173,  180,  8  Am.  Rep.  159;  Whit- 
well  V.  Gontinental  Tobacco  Co,,  125  Fed.  454,  460,  461,  46^, 
60  C.  C.  A.  290,  296,  297,  299,  64  L.  E.  A.  689;  1  Eddy  on 
Combinations,  §  292;  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
589,  17  Sup.  Ct.  427,  41  L.  Ed.  832;  In  re  Greene  (C.  C.) 
52  Fed.  104,  115;  In  re  GHce  (C.  C.)  79  Fed.  627,  644; 
Walsh  v.  Dwight,  40  App.  Div.  513,  58  N.  Y.  Supp.  91,  93; 
Brown  v.  Rounsaoell,  78  111.  589. 

A  corporation  is  a  person,  within  the  meaning  of  this  act. 
It  is  another  and  different  person  from  any  of  its  stock- 
holders, whether  they  are  corporations  or  individuals;  and 
no  corporation  can,  by  violating  a  law,  make  any  one  of  itk 
stockholders  who  does  not  himself  participate  in  that  viola- 
tion criminally  liable  therefor. 

The  act  of  July  2,  1890,  does  not  denounce  every  combina- 
tion to  engage  in  or  to  conduct  commerce  among  the  states 
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or  with  foreign  nations,  but  those  combinations  alone  which 
restrain  that  commerce.  It  does  not  denounce  every  com- 
bination which  restrains  that  commerce,  but  those  combina- 
tions only,  the  necessary  effect  of  which  is  to  stifle,  or  directly 
and  substantially  to  restrict,  free  competition  in  that  com- 
merce. United  States  v.  Trans-Missouri  Freight  Ass^n^  166 
U.  S.  290,  330,  339,  340,  17  Sup.  Gt.  540,  41  L.  Ed.  1007; 
Addyston  Pipe  cd  Steel  [740]  Co.  v.  United  Stat-es,  176  U.  S. 
211,  234,  20  Sup.  Ct.  96,  44  L.  Ed.  136;  United  States  v. 
Joint  Traffic  Ass'n,  171  U.  S.  505,  576,  577,  19  Sup.  Ct.  25. 
43  L.  Ed.  259 ;  United  States  v.  Northern  Securities  Company 
(C.  C.)  120  Fed.  721,  722. 

If  the  necessary  effect  of  a  combination  to  engage  in  or 
conduct  interstate  or  international  commerce  is  but  inci- 
dentally and  indirectly  to  restrict  competition  therein,  while 
its  chief  result  is  to  foster  the  trade  and  to  increase  the  busi- 
ness of  those  who  make  and  operate  it,  it  does  not  fall  under 
the  ban  of  this  law.  Hopkins  v.  United  States^  171  U.  S. 
573,  592,  19  Sup.  Ct.  40,  43  L.  Ed.  230;  Anderson  v.  United 
States,  171  U.  S.  604,  616,  19  Sup.  Ct.  50,  43  L.  Ed.  300; 
United  States  v.  Joint  Tragic  Ass'n,  171  U.  S.  505,  568,  19 
Sup.  Ct.  25,  43  L.  Ed.  259;  Addyston  Pipe  cfe  Steel  Co.  v. 
United  States,  175  U.  S.  211,  245,  20  Sup.  Ct.  96,  44  L.  Ed. 
136;  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed.  454, 
458,  60  C.  C.  A.  290,  294,  64  L.  R.  A.  689,  and  cases  there 
cited.  There  are  lawful  and  unlawful  combinations  of  per- 
sons conducting  interstate  and  international  commerce,  and 
undoubtedly  the  former  vastly  outnumber  the  latter.  There 
is  no  presumption  that  two  or  more  persons  who  have  com- 
bined to  conduct  interstate  or  international  commerce  are 
guilty  of  a  combination  in  restraint  of  that  commerce. 

There  was  a  legal  presumption  that  each  of  the  defend- 
ants was  innocent  until  he  was  proved  to  be  guilty  beyond  a 
reasonable  doubt.  The  burden  was  upon  the  government  to 
make  this  proof,  and  evidence  of  facts  that  are  as  consistent 
with  innocence  as  with  guilt  is  insufficient  to  sustain  a  con- 
viction. Unless  there  is  substantial  evidence  of  facts  which 
exclude  every  other  hypothesis  but  that  of  guilt,  it  is  the 
duty  of  the  trial  court  to  instruct  the  jury  to  return  a  ver- 
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diet  for  the  accused ;  and  where  all  the  substantial  evidence  is 
as  consistent  with  innocence  as  with  guilt,  it  is  the  duty  of 
the  appellate  court  to  reverse  a  judgment  of  conviction. 
Verrum  v.  United  States,  146  Fed.  121,  123,  124,  76  C.  C.  A. 
547,  649,  650;  United  States  v.  Richards  (D.  C.)  149  Fed. 
443,464;  Hayes  y.  United  States  (CCA.)  169  Fed.  101, ia3; 
United  States  v.  Hart  (D.  C)  78  Fed.  868, 873,  affirmed  in  Hart 
v.  United  States,  84  Fed.  799,  28  C  C  A.  612;  United  States 
V.  M'Kemie  (D.  C)  36  Fed.  826,  827,  828;  United  States  v. 
Martin,  26  Fed.  Cas.  1183,  1184  (No.  16,731) ;  PeopU  v. 
Ward,  105  Cal.  335,  341,  38  Pac.  945;  People  v.  Murray,  41 
Cal.  66,  67;  State  v.  Hunter,  50  Kan.  302,  32  Pac.  37;  Brad- 
show  v.  State,  17  Neb.  147,  22  N.  W.  361,  366. 

We  turn  to  an  examination  of  the  evidence  in  the  light  of 
these  principles.  The  defendants  naturally  divide  them- 
selves into  two  groups,  the  railroad  companies  and  Buck- 
ingham, and  the  coal  company  and  Moore.  There  is  no 
evidence  that  either  of  the  railroad  companies  or  Bucking- 
ham ever  combined  with  any  one  to  fail  or  to  refuse,  or  ever 
failed  or  refused,  to  transport  any  coal  or  other  merchandise 
which  Sharp  offered  to  any  of  them  for  transportation  or 
requested  any  of  them  to  carry,  so  that  the  only  question 
regarding  them  is  whether  or  not  there  was  substantial  evi- 
dence that  any  of  them  unlawfully  combined  wiUi  the  coal 
company,  or  with  Moore,  its  Western  sales  agent,  to  refuse 
to  sell  the  product  of  the  coal  company  to  Sharp. 

[741]  There  had  been  times  in  winter  when  Uie  demand 
for  coal  in  Salt  Lake  City  had  been  so  great  that  it  was  im- 
possible for  the  coal  companies  and  the  railroad  companies 
to  supply  it,  and  in  the  smnmer  of  1906,  for  the  purpose  of 
getting  as  large  a  portion  of  the  supply  for  the  coming  win- 
ter into  the  city  in  the  summer  as  possible,  so  that  the  demand 
in  the  winter  might  not  cause  a  coal  famine,  as  it  had  done 
at  other  times,  the  coal  companies  arranged  to  sell  coal  which 
should  remain  stored  with  the  retail  dealers,  or  with  their 
customers,  on  August  31,  1906,  at  a  price  25  cents  below  the 
regular  price  for  coal  sold  for  general  consumption,  and  the 
two  railroad  companies  arranged  to  and  did  offer  a  rate  of 
transportation  from  the  mines  in  Wyoming  to  Salt  I^ake 
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City  for  such  stored  coal  25  cents  lower  than  the  rate  on  coal 
sold  for  general  consumption.  It  had  long  been,  and  then 
was,  the  practice  of  the  railroad  companies  bringing  coal 
into  Salt  Lake  City  from  the  mines  to  collect  from  the  deal- 
ers in  that  city  who  purchased  it  both  the  purchase  price  of 
the  coal  and  the  freight,  to  pay  over  the  purchase  price  to 
the  coal  companies  which  sold  it,  and  to  distribute  the  freight 
among  the  carriers  that  earned  it.  The  reduction  on  storage 
coal  was  to  be  paid  to  the  purchasers  after  August  31,  190G. 
upon  proof  that  the  coal  remained  in  store  on  that  day;  but 
the  purchasers  were  charged,  and  the  railroad  companies 
collected  in  the  first  instance,  the  regular  price  for  coal  sold 
for  consumption  upon  all  the  coal  they  brought  into  the  city 
for  the  coal  companies.  The  reduction  in  the  price  was  to  be 
refunded  after  August  31,  1906,  upon  suitable  proof. 

The  Union  Pacific  Coal  Company  had  many  competi- 
tors that  were  mining  coal,  selling  it,  and  shipping  it  to 
dealers  in  Salt  Lake  City,  among  them  four  companies 
which  were  shipping  coal  into  the  city  over  the  Union 
Pacific  Railroad  and  the  Oregon  Short  Line  Railroad. 
The  Union  Pacific  Railroad  Company  owned  all  the  stock 
and  a  majority  of  the  bonds  of  the  coal  company;  but  Buck 
ingham  and  the  other  officers  of  that  company,  and  of  the 
Short  Line  Company,  at  Salt  Lake  City,  bore  no  official  rela- 
tion to  the  coal  company  and  they  testified  that  they  had  no 
authority  over  its  sales  agent,  Moore.  The  generaLmanager 
of  the  coal  company  was  one  Clark,  and  his  office  was  at 
Omaha.  He  was  Moore's  superior  officer,  and  he  had  fixed 
the  coal  company's  selling  price  of  storage  coal  by  written 
order.  The  regular  retail  price  in  Salt  Lake  City  was  $5.25 
per  ton,  and  the  retail  dealers,  including  Sharp,  had  been 
and  were  selling  all  coal  at  that  price,  when  on  July  17, 1906, 
Sharp  published  a  notice  in  the  newspapers  of  the  city  that 
he  would  sell  coal  for  storage  at  $4.75  per  ton.  Gridley,  the 
manager  of  another  coal  company  which  was  shipping  coal 
into  the  city  and  selling  it,  protested  to  Sharp  and  to  Moore, 
and  notified  the  latter  that  his  company  would  reduce  the 
retail  price  to  $4.25  per  ton  and  keep  it  there  all  winter  un- 
less that  advertisement  was  discontinued.    On  July  17  Moore 
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asked  Sharp  to  discontinue  this  advertisement,  and  told  him 
that  the  coal  company  would  not  sell  him  any  more  coal 
unless  he  did  so.  Sharp  refused  so  to  do,  and  on  July  18, 
1906,  Moore  stopped  shipments  of  coal  to  him  from  the  mines 
of  the  coal  company.  On  July  20,  1906,  Sharp  complained 
to  Bancroft,  the  general  manager  of  the  two  railroads  which 
brought  the  coal  to  the  [742]  city,  and  the  latter  directed 
Buckingham,  the  superintendent  of  transportation,  to  inves- 
tigate the  matter.  Buckingham  called  Moore,  and  talked 
the  matter  over  with  him  and  Sharp.  The  latter  testified 
that  he  told  Moore  and  Buckingham  that  he  had  had  an  un- 
derstanding with  some  one  other  than  Moore,  who  represented 
him  in  his  absence,  to  the  effect  that  he  might  advertise  sales 
of  storage  coal  at  $4.75  per  ton,  and  that  he  would  not  take 
the  advertisement  out; 

'•  that  finally  Mr.  Buckingham  asked  what  I  was  to  do — ^no,  Mr.  Moore 
said — one  of  his  arguments  was  that  Mr.  Gridley  had  threatened  thin 
extra  50  cents  cut  unless  I  was  forced  to  take  it  out  of  the  paper, 
and  that  they  knew  he  would  do  it,  and  would  stay  with  it — he  had 
done  it  at  some  other  point — and  they  all  agreed  that  they  could  not 
stand  anything  of  that  sort,  and  that  I  would  have  to  take  It  out. 
I  refused  to  do  It,  and  they  wanted  to  know  what  I  would  do.  I 
told  them  I  would  go  out  of  business  first.  Q.  What  did  Mr.  Buck- 
ingham say  to  you? — ^A.  That  is  what  he  said  to  me — asked  me;  that 
is  one  of  the  things.  Q.  What  else  did  he  say? — A.  Then  he  said  be 
was  very  sorry  that  I  couldn't  see  it  in  their  light.  Q.  What  did  he 
say  about  your  getting  coal  in  case  you  did  not  do  as  he  asked? — 
A.  They  simply  said,  if  I  didn't  take  the  advertisement  out  of  the 
paper,  I  wouldn't  get  coal.  Q.  Who  said  that?^A.  I  think  Mr.  Buck- 
ingham. Q.  Had  Mr.  Moore  said  anything  about  that  before  or 
after? — ^A.  In  this  conversation?  Q.  Yes. — ^A.  Yes,  sir;  practically 
the  same  thing.'' 

He  further  testified  that  Buckingham  "  agreed  with  Moore 
that  I  could  not  get  any  more  coal " ;  that  he — 

"  told  me  I  would  have  to  take  it  out  of  the  paper,  and  what  would 
I  do  if  I  didn't  get  the  coal.  I  told  him  I  would  go  out  of  business 
first.  He,  Mr.  Buckingham,  told  me  he  was  awfuUy  sorry  that  I 
could  not  come  to  their  views—not  his  view ;  their  view." 

He  testified  that  he  never  tried  to  get  any  coal  after  that, 
that  he  could  not  get  any  coal  of  the  other  coal  oompanies, 
that  he  sold  all  the  coal  he  had,  and  went  out  of  busmess. 
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He  also  testified  that  his  understanding  was  that  Moore  did 
as  Bancroft  told  him,  that  he  had  had  it  work  that  way,  that 
when  he  could  not  get  coal  from  Moore  he  complained  to 
Bancroft  and  got  it,  that  he  thought  Bancroft  controlled 
the  railroad  deliveries,  and  that  Moore  had  nothing  to  do 
with  the  railroads.    And  finally  he  testified  in  this  way : 

••  Q.  Mr.  Bancroft  Ib  the  general^manager  of  the  Oregon  Short  Line 
Railroad  Company,  and  he  has  nothing  to  do  with  Mr.  Moore  hae 
he?— A.  Yes.  Q.  What?— A.  What?  Nothing  official,  except,  if  he 
asks  Mr.  Moore  to  do  a  thing,  I  think  he  will  do  it.  Before  he 
did  it." 

Moore  testified  that  he  stopped  the  sales  to  Sharp  on 
July  18,  1906,  because  the  latter  would  not  withdraw  his 
advertisement  of  the  reduced  price ;  that  he  did  this  without 
any  understanding  or  agreement  with  Bancroft  or  Bucking- 
ham, or  any  other  officer  of  either  of  the  railroad  companies, 
or  any  officer  of  the  coal  company,  or  anybody  else;  that  at 
the  meeting  on  July  20  he  and  Sharp  stated  Uieir  positions, 
and  then  Buckingham  said  to  Sharp: 

"I  am  Just  coming  between  yon  and  Mr.  Moore.  I  haven't  anyi 
thing  to  do  with  it,  but  I  think  you  are  in  the  wrong.  If  I  were 
you  I  would  get  in  line,  and  do  business  as  other  coal  dealers  do.*' 

That  neither  he  nor  Buckingham  told  Sharp  at  that  meet- 
ing that  he  could  not  get  any  more  coal  unless  he  took  his 
advertisement  out  [743]  of  the  papers;  that  he  never  made 
any  agreement  with  Buckingham  or  any  one,  at  or  after  the 
meeting  of  July  20,  not  to  sell  Sharp  any  more  coal;  that 
he  heard,  but  did  not  know,  that  the  Union  Pacific  Railroad 
C!ompany  owned  and  controlled  the  coal  company,  but  that 
he  did  not  mean  by  that  that  it  owned  or  controlled  it  in 
any  other  way  than  by  the  ownership  of  the  stock ;  that  the 
business  of  the  coal  company  in  selling  and  shipping  coal 
was  entirely  distinct  from  that  of  the  railroad  companies; 
that  the  railroad  companies  bought  coal  of  the  coal  company 
and  paid  for  it  in  the  same  way  that  they  bought  coal  of 
other  coal  companies  and  paid  them  for  it ;  that  all  the  busi- 
ness of  the  coal  company,  except  its  sales,  was  in  Wyoming; 
and  that  it  had  its  own  general  manager  and  superintendent. 

Buckingham  testified  that  he  had  no  control  of  or  au- 
thority over  Moore;  that  at  the  meeting  of  July  20  Sharp 
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and  Moore  stated  their  positions,  and  Moore  said  Sharp's 
orders  had  been  held  up,  and  shipments  would  not  be  re- 
sumed until  Sharp's  advertisement  was  discontinued;  and 
that  he  (Buckingham)  told  Sharp  he  could  not  do  anything 
for  him,  and  that  he  thought  he  was  standing  in  his  own 
light.  He  also  testified  that  he  never  told  Sharp  that  unless 
he  took  the  advertisement  out^f  the  paper  he  could  get  no 
more  coal,  that  the  reason  why  he  could  do  nothing  for 
Sharp  was  that  it  was  not  a  transportation  matter  and  he 
had  no  authority,  and  that  he  thought  it  was  understood  that 
the  Union  Pacific  Railroad  Company  controlled  the  coal 
company.  Bancroft  testified  that  he  was  the  general  man- 
ager of  the  Oregon  Short  Line  Railroad  Company  and  of 
the  Union  Pacific  Railroad  Company  west  of  Green  river, 
that  he  never  had  any  iurisdiction  or  control  of  any  of  the 
oflScers  of  the  coal  company,  that  he  took  it  that  the  Union 
Pacific  Railroad  Company  controlled  the  coal  company,  and 
that  he  had  no  authority  over  Moore.  There  was  no  other 
evidence  material  to  the  issue  whether  or  not  the  defendants 
were  parties  to  an  unlawful  combination  not  to  sell  coal  to 
Sharp. 

What  was  there  in  any  of  this  evidence  inconsistent  with 
the  absence  of  such  a  combination  by  Buckingham  and  the 
railroad  companies?  The  counsel  for  the  government  an- 
swer: (1)  The  fact  that  the  storage  rate  and  the  reduction 
in  the  price  of  coal  and  of  the  freight  charges  were  an- 
nounced by  joint  circulars  issued  by  the  railroad  companies; 
but  this  method  of  announcement  was  perfectly  consistent 
with  the  independent  action  of  the  coal  company,  for  the 
railroad  companies  collected  the  price  of  all  the  coal  brought 
into  the  city  for  the  coal  companies,  as  well  as  the  freight 
which  the  railroad  companies  earned.  (2)  The  fact  that  the 
price  of  the  coal  and  the  freight  were  collected  by  the  Oregon 
Short  Line  Company;  but  it  had  been  for  years,  and  then 
was,  the  custom  for  the  terminal  railroad  company  at  Salt 
Lake  City  to  collect  the  price  of  coal  delivered  for  all  the 
vendor  companies,  and  it  is  hardly  probable  that  all  those 
companies  had  long  been  in  a  combination  not  to  sell  ooal 
to  Sharp.     (3)  The  fact  that  both  railroad  companies  were 
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operated  by  the  same  set  of  officials,  aud  that  they  paid  to 
all  dealers  the  agreed  refund  on  ooal  held  in  storage  on  Au- 
gust 31,  1906;  but  there  is  nothing  in  this  fact  to  indicate 
that  they  combined  to  stop  the  sale  of  coal  by  the  coal  com- 
pany to  Sharp,  for  they  refunded  [744]  to  him  in  the  same 
way  as  to  others.  (4)  The  fact  that  by  Bancroft's  direc- 
tion Buckingham  investigated  the  disagreement  between 
Moore  and  Sharp  two  days  after  the  former  had  stopped  sell- 
ing and  shipping  coal  to  Sharp,  and  the  statement  of  Sharp, 
which  was  contradicted  by  Moore  and  Buckingham,  that  the 
latter  told  Sharp  that  unless  he  took  the  advertisement  out 
of  the  newspapers  he  would  not  get  any  more  coal,  and  that 
he  was  awfully  sorry  he  could  not  come  to  their  view ;  but 
there  is  nothing  in  this  investigation,  or  even  in  this  state- 
ment, inconsistent  with  the  theory  that  Buckingham  and 
Bancroft  had  no  authority  to  control  or  direct  Moore's  ac- 
tion, that  Buckingham's  investigation  was  inspired  by  the 
interest  of  the  railroad  companies  in  the  freight  they  might 
earn,  and  that  there  was  no  combination  between  them  and 
Moore  relative  to  the  latter's  refusal  to  sell  or  ship  coal  to 
Sharp.  (5)  The  fact  that  Sharp  had  sometimes  applied  to 
Bancroft  for  coal,  and  had  secured  it,  when  he  could  not  get 
it  of  Moore;  but  that  fact  is  consistent  with  the  absence  of 
any  control  over  Moore  in  Bancroft,  for  the  latter  testified, 
and  this  testimony  was  not  contradicted,  that  he  did  not 
know  of  a  coal  dealer  in  Salt  Lake  City  that  he  had  not 
caused  the  railroad  companies  to  purchase  coal  for  and  to 
divert  it  to,  when  such  dealer  was  short.  (6)  The  fact  that 
Bancroft,  Buckingham,  and  Moore  testified  that  they  under- 
stood that  the  Union  Pacific  Railroad  Company  owned  and 
controlled  the  coal  company ;  but  the  evidence  is  undisputed 
that  it  owned  the  stock  of  the  coal  company.  It  did,  there- 
fore, own  and  control  it  in  one  sense,  and  there  is  no  evi- 
dence that  it  owned  or  controlled  it  in  any  other  way.  There 
is  no  substantial  evidence  that  either  Bancroft  or  Bucking- 
ham had  any  authority  or  control  over  Moore  or  his  sales, 
and  a  stockholder  of  a  corporation  does  not  become  crimi- 
nally liable  for  a  combination  made  by  the  corporation  with- 
out conscious  participation  therein. 
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From  this  review  of  the  evidence  and  of  the  argument  of 
the  counsel  for  the  government,  the  fact  appears  that  there 
was  no  substantial  evidence  in  this  case  inconsistent  with  the 
innocence  of  Buckingham  and  the  railroad  companies,  while 
there  was  plenary  proof  that  they  were  not  guilty;  for  the 
evidence  is  conclusive  and  undisputed  that  the  coal  company, 
through  Moore,  its  agent,  refused  to  sell  coal  to  Sharp  and 
stopped  shipments  to  him  two  days  before  Bancroft,  or 
Buckingham,  or  the  railroad  companies,  knew  it.  They 
could  not  have  combined  to  make  that  refusal  and  to  prevent 
the  sales  of  the  coal  after  the  refusal  had  been  made  and  the 
prevention  had  been  effected,  and  under  the  evidence  they 
had  no  power  to  change  the  policy  and  course  of  the  coal 
company  and  to  compel  it  to  sell  coal  to  Sharp,  save  by  a 
vote  of  its  stock  by  the  Union  Pacific  (Company  at  a  suc- 
ceeding annual  election  for  a  board  of  directors  that  would 
pursue  such  a  course.  The  motion  to  instruct  the  jury  to 
return  a  verdict  in  favor  of  Buckingham  and  the  railroad 
companies  should  have  been  granted. 

There  remain  for  consideration  the  coal  company  and 
Moore.  For  the  reasons  which  have  been  stated,  the  evi- 
dence was  insufficient  to  sustain  a  conviction  of  either  of 
them  of  an  unlawful  combination  with  Buckingham  or  with 
either  of  the  railroad  companies.  But  counsel  for  the  gov- 
ernment argue  that  the  testimony  is  sufficient  to  convict 
them  of  combining  each  with  the  other,  and  they  cite  United 
States  V.  [745]  Mac  Andrews  c&  Forbes  Co.  (C.  C.)  149  Fed. 
831,  832,  in  which  an  indictment  of  two  corporations  and 
their  presidents  for  a  combination  in  violation  of  the  Anti- 
Trust  Act  was  sustained  against  the  officers,  not  on  the 
ground  that  an  unlawful  combination  of  either  of  them 
with  his  corporation  could  be  made  by  his  act  as  an  officer  of 
the  corporation  without  the  assent  or  knowledge  of  any  other 
officer  or  agent  thereof,  but  on  the  ground  that  the  corpora- 
tion might  have  done  some  things  and  the  individuals  other 
things  which  were  utterly  different,  and  yet  all  these  things 
might  dovetail  together  and  produce  an  unlawful  combina- 
tion; People  V.  Dei/roit  White  Lead  Works^  82  Mich.  471, 
46  N.  W.  736,  737,  9  L.  R  A.  722,  a  proeecntion  for  creatii^ 
and  maintaining  a  nuisance;  Overland  Cotton  MiU  Co.  v. 
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PeopU,  82  Colo.  263,  269,  76  Pac.  924,  105  Am.  St.  Rep.  74, 
a  prosecution  for  employing  a  child  under  12  years  of  age; 
United  States  v.  N.  Y.  Central  c&  H.  R.  R.  Co.  (C.  C.)  146 
Fed.  298,  301,  and  N.  T,  Central  R.  R.  Co,  v.  United  States, 
212  U.  S.  481,  491,  497,  29  Sup.  Ct.  304,  53  L.  Ed.  613,  a 
prosecution  for  giving  rebates — cases  in  which  corporationrf 
and  their  oflScers  were  convicted,  not  of  any  combination, 
but  of  violations  of  specific  statutory  prohibitions  committed 
by  the  corporations  and  the  individuals  by  means  of  the  acts 
of  the  latter  within  the  scope  of  their  authority  as  agents 
or  officers. 

But  no  case  has  been  called  to  our  attention  that  sustains 
the  position  that  an  agent  of  a  corporation  may  alone  form 
an  unlawful  combination  between  himself  and  his  corpora- 
tion by  his  thoughts  and  acts  within  the  scope  of  his  agency, 
without  the  knowledge  or  participation  of  any  other  agant 
or  officer  of  the  corporation.  If  he  may,  the  distinction  be- 
tween the  commission  of  an  offense  and  a  combination  to 
commit  it  by  a  corporation  vanishes  into  thin  air;  for  a 
corporation  can  act  only  by  an  agent,  and  every  time  an 
agent  commits  an  offense  within  the  scope  of  his  authority 
under  this  theory  the  corporation  necessarily  combines  with 
him  to  commit  it.  This  cannot  be,  and  it  is  not,  the  law. 
The  union  of  two  or  more  persons,  the  conscious  partici- 
pation in  the  scheme  of  two  or  more  minds,  is  indispensable 
to  an  unlawful  combination,  and  it  cannot  be  created  by  the 
action  of  one  man  alone.  The  plan  and  the  act  of  refusing 
to  sell  coal  to  Sharp  unless  he  would  withdraw  his  adver- 
tisement were  the  scheme  and  the  act  of  Moore  as  the  agent 
of  the  coal  company,  and  of  Moore  alone.  No  other  agent 
or  officer  of  the  coal  company  had  any  knowledge  of  it, 
or  gave  any  assent  to  it,  and  consequently  the  scheme  and  the 
act  failed  to  evidence  an  unlawful  combination  between  the 
corporation  and  Moore,  and  the  motion  to  instruct  the  jury 
to  return  a  verdict  in  their  favor  should  have  been  granted 
also. 

The  judgments  below  must  be  reversed,  and  the  case  mubt 
be  remanded  to  the  court  below,  with  directions  to  set  aside 
the  verdict  and  to  grant  a  new  trial ;  and  it  is  so  ordered. 
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SyllabQfl. 
[823]      UNITED  STATES  v.  KISSEL  ET  AL.* 

(Circuit  Court,  S.  D.  New  York.    October  26,  1909.) 
[173  Fed.  Rep.,  823.] 

Monopolies  (§  29) — Elements  of  Offense — Anti-Tbubt  Statute. — 
To  constitute  the  offense  of  conspiracy  in  restraint  of  Interstate  or 
foreign  commerce,  or  to  monopolize  such  commerce,  under  the  Sher- 
man Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  «  1,  2,  26  Stat  209 
[U.  S.  Comp.  St.  1901,  p.  3200])  unlike  a  conspiracy  to  commit  an 
offense  against  or  to  defraud  the  United  States,  under  Rev.  St. 
8  5440  (U.  S.  Comp.  St.  1901,  p.  3676),  no  overt  act  is  necessary; 
the  conspiracy  itself  being  the  offense.* 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  S  19;  Dec. 
Dig.  §  29.] 

Monopolies  (5  12) — Anti-Trust  Act — "  Conspibact." — The  word 
"  conspiracy,"  as  used  in  the  Sherman  Anti-Trust  Act  (Act  July  2, 
1890.  c.  647,  8§  1,  2,  26  Stat  209  [U.  S.  Comp.  St  1901,  p.  3200]), 
has  substantially  the  same  meaning  as  the  word  '*  contract" 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  10;  Dec 
Dig.  8  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1454- 
1461;  vol.  8,  p.  7613.] 

Criminal  Law  (8  149) — Conspiracy  in  Violation  of  Anti-Teust 
Law — Limitation  of  Criminal  Prosecution. — A  conspiracy  in  re- 
straint of  interstate  commerce,  or  to  monopolize  the  same.  In  vio- 
lation of  the  Sherman  Auti-Trust  Act  (Act  July  2,  1890,  c.  647, 
88  1,  2,  26  Stat  209  [U.  S.  Comp.  St  1901,  p.  3200]),  by  causing  a 
manufacturing  corporation  to  suspend  business  in  the  interest  of  a 
competing  concern,  by  obtaining  control  of  its  stock  through  a  con- 
tract, was  complete  at  latest  when  its  object  was  fully  accomplished 
by  the  making  of  the  contract  and  the  election  of  a  board  of  direc- 
tors who  voted  to  cease  business;  and  a  prosecution  therefor  is 
barred  in  three  years  from  that  time,  under  Rev.  St  8  1044  (U.  S. 
0>mp.  St  1901,  p.  725). 

[Ed.    Note. — For   other   cases,    see    Criminal    Law,    Cent    Dig. 
88  273-275;  Dec.  Dig.  8  149.] 

Criminal  Law  (8  150) — Criminal  Prosecution — Limitation. — If  a 
conspiracy  to  commit  a  crime  has  been  carried  out  and  the  crime 
committed,  those  who  committed  it  are  subject  to  whatever  penal- 
ties the  law  imposes,  and  entitled  to  whatever  protection  the  law 
affords;  and  if  [824]  the  statute  of  limitations  is  a  bar  to  a  prose- 
cution for  the  crime,  that  bar  cannot  be  lifted  by  a  prosecation  for  a 
conspiracy  to  commit  that  crime. 

«  For  opinion  of  Supreme  Court  reversing  judgment  of  Circuit  0)art 
dismissing  the  indictment  (218  U.  S.,  601),  see  post,  p.  816. 
^  Syllabus  copyrighted,  1910,  by  West  Publishing  Compa^j. 
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[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  f  275; 
Dec.  Dig.  f  150.] 
Criminal  Law  (5  288) — Special  Plea  of  Limitation. — The  defense  of 
the  statute  of  limitations  may  be  raised  in  a  criminal  case  by  a 
special  plea  before  trial. 

I  Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  660, 
661 ;  Dec.  Dig.  f  288.] 

Gustav  E.  Kissel  and  Thomas  B.  Harned,  indicted  with  the 
American  Sugar  Refining  Company  and  others,  filed  pleas  in 
bar  to  the  indictment,  to  which  the  government  demurred. 
Demurrers  overruled,  and  pleas  sustained. 

Henry  A.  Wise,  U.  S.  Atty.  {Charles  F.  Brown,  John  W. 
H,  Crim,  and  Jcrnies  R,  Knapp,  of  counsel),  for  the  United 
States. 

WiUiam  D.  Guthrie  and  William  Church  Osbom,  for  de- 
fendant Kissel. 

George  White  field  Belts,  Jr.,  and  Francis  H,  Kinnicutt,  for 
defendant  Harned. 

Holt,  District  Judge. 

These  are  demurrers  filed  by  the  government  to  pleas  in 
bar  interposed  by  the  defendants  Kissel  and  Harned  to  the 
indictment.  The  indictment  charges  the  defendants  with  a 
conspiracy  in  restraint  of  interstate  commerce,  in  violation 
of  Act  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St. 
1901,  p.  3200),  commonly  called  the  "  Sherman  Act."  The 
defendants  are  the  American  Sugar  Refining  Company  and 
its  directors,  and  certain  other  persons.  The  indictment 
alleges,  in  substance,  that  the  defendants  conspired  to  pre- 
vent the  Pennsylvania  Sugar  Refining  Company  from  doing 
business.  It  is  alleged  that  this  result  was  accomplished; 
that  the  defendant  Kissel,  acting  secretly  as  agent  of  the 
American  Sugar  Refining  Company,  made  a  contract  to  loan 
to  Adolph  Segal  $1,250,000,  upon  a  note  of  Segal  secured  by 
certain  collateral,  among  which  collateral  were  26,000  shares, 
being  a  majority,  of  the  stock  of  the  Pennsylvania  Sugar 
Refining  Company;  that,  having  thus  obtained  such   ma- 


Digitized  by 


Google 


746  173  FEDERAL  BEPOBTEB,  825. 

Opinion  of  the  Court 

jority  of  the  stock,  a  new  board  of  directors,  in  the  interest 
of  the  American  Sugar  Refining  Company,  was  elected ;  that 
said  board  immediately  voted  to  close  the  refinery  of  the 
Pennsylvania  Sugar  Refining  Company;  and  that  it  has 
since  done  no  business.  The  defendants  Elissel  and  Hamed 
have  pleaded,  in  bar  of  the  prosecution,  the  statute  of  limita- 
tions ;  and  the  defendant  Kissel  has  also  pleaded  in  bar  that, 
having  produced  on  the  trial  of  a  civil  action  certain  docu- 
ments tending  to  prove  certain  facts  necessary  to  be  proved 
in  this  case,  he  is  entitled  to  immunity  from  prosecution 
under  this  indictment. 

Admittedly,  the  general  three-year  statute  of  limitations 
for  crimes  not  capital  contained  in  section  1044  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  725),  ap- 
plies in  this  case.  It  is  also  conceded  that  the  execution  of 
the  contract  between  Kissel  and  Segal,  by  which  the  loan  was 
made  and  the  control  of  a  majority  of  the  stock  of  the  Penn- 
sylvania Company  obtained,  the  consent  of  the  Champion 
[826]  Construction  Company  to  the  pledge  of  the  stock,  the 
power  of  attorney  by  that  company  to  Kissel,  the  election  of 
the  new  directors,  the  meeting  of  the  new  board,  at  which  the 
vote  was  passed  that  the  Pennsylvania  Sugar  Refining  Com- 
pany should  thereafter  refrain  from  carrying  on  business 
until  the  further  order  of  said  board,  the  advance  of  $1,250,- 
000  by  the  American  Sugar  Refining  Company  to  Kissel, 
and  the  loan  of  that  amount  by  Kissel  to  Segal,  were  all  done 
and  the  entire  transaction  closed  in  all  respects  on  or  before 
January  4,  1903.  Therefore  the  offense  alleged  in  this  in- 
dictment was  complete,  and  this  indictment  might  have  been 
brought,  on  January  5,  1904.  The  indictment  was  not  filed 
until  July  1,  1909,  more  than  five  years  after  the  time  when 
the  alleged  conspiracy  was  entered  into  and  its  object  entirely 
accomplished.  Obviously,  therefore,  the  statute  of  limita- 
tions is  a  bar  to  this  prosecution,  unless  the  crime  charged  in 
the  indictment  is  a  continuing  offense,  or  acts  have  occurred 
which  have  renewed  the  offense  and  started  again  the  run- 
ning of  the  statute. 

A  conspiracy,  in  its  legal  sense,  is  a  misdemeanor  at  com- 
mon law.  It  has  been  defined  as  an  agreement  by  two  or 
more  persons  to  do  an  illegal  act,  or  to  do  a  legal  act  by 
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illegal  methods.  Such  a  conspiracy,  if  entered  into,  could 
be  criminally  punished  at  common  law,  whether  any  act  in 
furtherance  of  it  was  done  or  not.  Section  5440  of  the 
United  States  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p. 
3676)  provides  that  if  two  or  more  persons  conspire  either 
to  commit  any  offense  against  the  United  States,  or  to  de- 
fraud the  United  States,  and  one  or  more  of  such  parties  do 
any  act  to  effect  the  object  of  the  conspiracy,  all  the  parties 
to  such  conspiracy  shall  be  liable  to  criminal  punishment. 
Under  this  statute,  a  mere  conspiracy  is  not  an  offense ;  but, 
in  addition  to  the  conspiracy,  one  or  more  of  the  parties  to 
it  must  do  some  act  to  effect  its  object  before  a  criminal 
prosecution  can  be  maintained.  The  first  section  of  the 
Sherman  Act  provides  that: 

"  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  In  any  such  com- 
bination or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor." 

The  second  section  of  the  act  provides  that: 

**  Every  person  who  shall  monopolize  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor." 

This  indictment  is  necessarily  brought  under  these  provi- 
sions of  the  Sherman  Act.  No  indictment  can  be  brought 
in  the  United  States  courts  for  the  offense  of  conspiracy  at 
common  law,  because  it  has  not  been  made  an  offense  by  any 
United  States  statute.  Nor  could  this  indictment  have  been 
brought  under  section  6440  of  the  United  States  Revised 
Statutes,  because  there  is  no  law  of  the  United  States  making 
a  conspiracy  in  restraint  of  trade  or  to  monopolize  trade  an 
offense  against  the  United  States  except  the  Sherman  Act, 
and  there  cannot  be  a  conspiracy  to  engage  in  a  conspiracy. 
Under  the  Sherman  Act  no  overt  act  is  necessary  to  the  com- 
mission of  the  offense.  That  provides  [826]  that  every  per- 
son who  engages  in  a  conspiracy  in  restraint  of  trade  or 
commerce,  or  to  monopolize  trade,  is  guilty  of  the  offense. 
The  question  in  this  case,  therefore,  is  when  the  statute  of 
10870'— S.  Doc  111,  62-1,  vol  8 48 
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limitations  begins  to  run  in  an  indictment  for  conspiracy 
under  the  Sherman  Act. 

The  law  of  conspiracy  has  been  the  subject  of  a  great  deal 
of  overrefined  discussion,  and  the  authorities  upon  the  sub- 
ject are  quite  conflicting.  Some  hold  a  conspiracy  to  be  an 
offense  complete  when  entered  into,  and  upon  which  the 
statute  of  limitations  immediately  begins  to  run.  Others 
hold  it  to  be  a  continuing  offense,  from  which  it  is  argued 
that  the  statute  of  limitations  never  begins  to  run  against  a 
conspiracy  until  it  is  abandoned  and  whatever  result  has  been 
accomplished  by  it  annulled.  The  government's  counsel, 
upon  the  argument,  claimed  that  the  defendants,  having 
once  entered  upon  the  conspiracy  and  closed  the  refinery  of 
the  Pennsylvania  Company,  continued  to  be  engaged  in  the 
conspiracy  every  day  so  long  as  the  refinery  was  closed.  It 
would  follow,  from  this  position,  that  the  only  way  in  which 
the  defendants  could  start  the  statute  of  limitations  running 
would  be  to  rescind  the  vote  to  close  the  refinery,  have  the 
directors  friendly  to  the  American  Sugar  Company  resign, 
and  deliver  back  to  the  original  holders  the  stock  taken  as 
collateral.  No  authorities  have  been  cited  sustaining  such 
a  position.  Most  of  the  cases  cited  have  arisen  in  prosecu- 
tions based  upon  section  5440,  under  which  the  indictment 
must  not  only  charge  the  conspiracy,  but  one  or  more  overt 
acts. 

Some  authoritias  hold  that  the  statute  of  limitations  begins 
to  run  in  such  prosecutions  as  soon  as  one  overt  act  has  been 
committed,  and  that,  if  more  acts  in  furtherance  of  the  con- 
spiracy are  performed,  that  does  not  stop  the  running  of  the 
statute.  United  States  v.  Owen  (D.  C.)  32  Fed.  534;  United 
States  V.  McCord  (D.  C.)  72  Fed.  159;  Ex  parte  BUch 
(D.  C.)  147  Fed.  832;  United  States  v.  Biggs  (D.  C.)  157 
Fed.  264.  Other  cases  hold,  in  substance,  that  each  addi- 
tional overt  act  starts  the  statute  running  anew.  United 
States  V.  Bradford  (C.  C.)  148  Fed.  413;  Ware  v.  United 
States,  154  Fed.  577,  84  C.  C.  A.  503,  12  L.  R.  A.  (N.  S.) 
1053;  United  States  v.  Brace  (D.  C.)  149  Fed.  874.  In 
Ware  v.  United  States.  154  Fed.  577,  84  C.  C.  A.  503,  12 
L.  R.  A.  (N.  S.)  1053,  it  is  held  that  there  cannot  be  a  ccm- 
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viction  upon  the  original  conspiracy  and  overt  acts  which 
have  taken  place  more  than  three  years  before  the  finding 
of  the  indictment;  that  there  must  be  proved  a  conspiracy 
within  the  three  years,  as  well  as  an  overt  act;  and  that, 
although  the  original  conspiracy  is  competent  evidence  upon 
the  question  whether  a  new  or  continuing  conspiracy  has 
been  entered  into  within  the  three  years,  it  alone  is  insuf- 
ficient to  prove  such  new  conspiracy.  See,  also,  United 
Stales  V.  Black,  160  Fed.  431,  87  C.  C.  A.  383. 

These  decisions  were  all  made  in  other  districts.  With 
entire  respect  for  the  judges  making  them,  it  is  impossible 
to  harmonize  them.  In  my  opinion,  the  cases  which  hold 
that  the  statute  begins  to  run  after  the  first  overt  act,  and  is 
not  stopped  by  subsequent  overt  acts  in  pursuance  of  the 
same  conspiracy  take  the  correct  view.  But  in  any  event 
the  decisions  under  section  5440  of  the  United  States  Revised 
Statutes  are  not  strictly  applicable  to  this  prosecution. 

[827 J  The  word  "conspiracy"  is  usually  employed  with 
a  sinister  meaning;  but,  in  my  opinion,  as  used  in  the  Sher- 
man Act,  it  has  substantially  the  same  meaning  as  the  word 
"  contract."  A  conspiracy  in  restraint  of  trade  is  nothing 
but  a  contract  or  agreement  between  two  or  more  persons 
in  restraint  of  trade.  If  this  indictment  had  charged,  in 
the  language  of  the  act,  that  the  defendants  had  made  a 
contract  in  restraint  of  trade,  I  suppose  no  one  would  claim 
that  the  statute  of  limitations  did  not  begin  to  run  upon  the 
execution  of  the  contract.  How  can  the  government  impose 
a  different  liability  on  the  defendants  by  calling  the  same 
thing  a  conspiracy?  I  think  that  the  offense  was  complete 
in  this  case  when  the  contract  between  Kissel  and  Segal  was 
made.  It  was  unquestionably  complete  before  January  5, 
1904,  before  which  date  the  contract  was  carried  out  in  all 
respects  and  the  object  of  the  alleged  conspiracy  accom- 
plished. If,  however,  the  doctrine  of  that  class  of  cases 
which  hold  that  each  new  overt  act  constitutes  a  new  offense, 
in  prosecutions  under  section  5440,  were  to  be  followed  in 
this  case,  the  overt  acts  alleged  to  have  occurred  within  three 
years,  necessary  to  constitute  a  new  offense,  must  be  acts 
which  have  a  tendency  to  carry  out  the  object  of  the  con- 
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spiracy,  or  in  some  way  tend  to  make  it  effectual  {United 
States  V.  McLaughlin  [D.  C]  169  Fed.  307;  United  States 
V.  Black,  160  Fed.  431,  87  C.  C.  A.  383) ;  and  each  de- 
fendant must  have  participated  intentionally  in  an  overt 
act  done  within  the  three  years  prior  to  the  indictment 
{Ware  v.  United  States,  154  Fed.  579,  84  C.  C.  A.  603,  12 
L.  R.  A.  [N.  S.]  1053). 

So  far  as  the  defendant  Harned  is  concerned,  he  had 
nothing  to  do  with  any  overt  act  alleged  in  the  indictment 
after  December  30,  1903.  As  to  the  defendant  Kissel,  the 
overt  acts  alleged  in  the  indictment  as  occurring  within 
three  years  before  it  was  filed,  in  my  opinion,  are  not  acts 
which  had  any  tendency  to  carry  out  the  object  of  the  con- 
spiracy, or  to  make  it  effectual.  The  overt  acts  so  alleged 
are  certain  resolutions  adopted  by  the  directors  of  the 
American  Sugar  Refining  Company,  agreeing  to  indemnify 
the  president  and  counsel  for  any  liability  in  the  Segal 
matter,  certain  letters  written  by  one  of  the  defendants  to 
the  secretary  of  the  American  Sugar  Refining  Company, 
and  a  bill  for  disbursements  rendered  by  the  defendant 
Kissel  to  the  American  Sugar  Refining  Company,  all  in  the 
year  1907.  In  my  opinion,  these  alleged  overt  acts  had  no 
tendency  to  accomplish  the  object  of  the  conspiracy.  The 
object  was  completely  accomplished  before  January  6,  1904. 
One  of  the  letters,  dated  February  15,  1907,  alleged  in  the 
indictment  as  an  overt  act,  shows  that  the  question  whether 
criminal  proceedings  should  be  brought  had  been  under 
consideration  by  the  Department  of  Justice  before  that  time, 
but  it  took  no  action  until  this  indictment  was  filed. 

The  case  of  United  States  v.  Irvine,  98  U.  S.  450,  26  L.  Ed. 
193,  although  that  was  not  a  prosecution  for  a  conspiracy, 
seems  to  me  to  state  the  principle  applicable  to  such  a  case 
better  than  any  other  authority  that  has  been  cited.  In  that 
case  an  indictment  was  found  for  a  violation  of  the  act 
making  it  a  misdemeanor  for  a  pension  agent  to  wrongfully 
withhold  from  a  pensioner  the  whole  or  any  part  of  the 
pension  due  to  him.  The  indictment  was  brought  more 
than  three  [828]  years  after  the  pension  money  had  been 
received  by  the  pension  agent  and  demanded  from  him  by 
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the  pensioner.  The  trial  court  held  that  the  offense  pro- 
hibited by  the  statute  was  a  continuing  offense,  and  that  so 
long  as  the  defendant  continued  to  withhold  the  pension 
money  the  offense  was  not  barred  by  the  statute  of  limita- 
tions. The  Supreme  Court  overruled  that  decision.  Mr. 
Justice  Miller,  in  the  opinion,  says : 

"  There  is  in  this  but  one  offense.  When  it  is  committed,  the  party 
is  guilty,  and  is  subject  to  criminal  prosecution ;  and  from  that  time, 
also,  the  statute  of  limitations  applicable  to  the  offense  begins  to  run. 
It  is  unreasonable  to  hold  that  20  years  after  this  he  can  be  indicted 
for  wrongfully  withholding  the  money,  and  be  put  to  prove  his  inno- 
cence after  his  receipt  is  lost,  and  when  perhaps  the  pensioner  Is 
dead.  ♦  *  ♦  He  pleads  the  statute,  *  *  *  which  was  made 
for  such  a  case  as  this ;  but  the  reply  is :  '  You  received  the  money. 
You  have  continued  to  withhold  It  these  20  years.  Every  year,  every 
month,  every  day,  was  a  withholding  within  the  meaning  of  the  stat- 
ute.' We  do  not  so  construe  the  act.  Whenever  the  act  or  series  of 
acts  necessary  to  constitute  a  criminal  withholding  of  the  money  have 
transpired,  the  crime  is  complete,  and  from  that  day  the  statute  of 
limitations  begins  to  run  against  the  prosecution." 

There  seems  to  be  an  increasing  tendency  in  recent  years 
for  public  prosecutors  to  indict  for  conspiracies  when  crimes 
have  been  committed.  A  conspiracy  to  commit  a  crime  may 
be  a  suflSciently  serious  offense  to  be  properly  punished:  but, 
when  a  crime  has  been,  actually  committed  by  two  or  more 
persons,  there  is  usually  no  proper  reason  why  they  should 
be  indicted  for  the  agreement  to  commit  the  crime,  instead 
of  for  the  crime  itself.  A  large  class  of  federal  prosecutions 
for  commercial  offenses,  such,  for  instance,  as  violations  of 
the  interstate  commerce  act,  the  Sherman  Act,  the  bankrupt 
act,  the  acts  relating  to  public  lands,  and  many  others,  now 
habitually  take  the  form  of  indictment  for  conspiracies  to 
commit  crimes,  the  actual  commission  of  which  is  also  usu- 
ally alleged  in  the  indictment.  Prosecutors  seem  to  think 
that  by  this  practice  all  statutes  of  limitations  and  many  of 
the  rules  of  evidence  established  for  the  protection  of  persons 
charged  with  crime  can  be  disregarded.  But  there  is  no 
mysterious  potency  in  the  word  "  conspiracy."  If  a  conspir- 
acy to  commit  a  crime  has  been  carried  out,  and  the  crime 
committed,  the  crime,  in  my  opinion,  cannot  be  made  some- 
thing else  by  being  called  a  conspiracy.    The  men  who  have 
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committed  the  crime  are  liable  to  whatever  penalties  the  law 
imposes  and  to  whatever  protection  the  law  affords.  If  the 
statute  of  limitations  is  a  bar  to  a  prosecution  for  the  crime, 
that  bar,  in  my  opinion,  cannot  be  lifted  by  a  prosecution 
for  a  conspiracy  to  commit  that  crime. 

Statutes  of  limitations  are  beneficial  statutes.  The  inter- 
ests of  the  community  and  justice  to  persons  charged  with 
crime  require  that  offenses  be  promptly  prosecuted.  Statutes 
of  limitations  should  be  given  a  plain  and  sensible  construc- 
tion. Their  effect  should  not  be  frittered  away  by  a  strained 
interpretation,  based  on  subtle  and  refined  reasoning.  The 
government  has  waited  before  bringing  this  prosecution  for 
five  and  a  half  years  after  the  alleged  offense  was  complete, 
and,  in  my  opinion,  the  statute  of  limitations  is  a  bar  to  this 
indictment. 

This  conclusion  makes  it  unnecessary  to  consider  the  doubt- 
ful question  raised  by  the  plea  of  immunity  interposed  by 
the  defendant  Kissel. 

[829]  The  ground  of  demurrer  that  the  plea  in  bar  of 
the  statute  of  limitations  will  not  lie,  because  the  plea  is  in 
substance  a  plea  of  not  guilty,  seems  to  me,  if  I  correctly 
understand  it,  wholly  untenable.  The  defense  of  the  statute 
of  limitations  could  be  raised  on  the  trial  under  the  general 
plea  of  not  guilty;  but  it  can  also  be  raised  by  a  special  plea 
before  the  trial. 

The  demurrers  to  the  pleas  in  bar  interposed  by  the  de- 
fendants Kissel  and  Harned  are  overruled,  and  judgment 
dismissing  the  indictment  as  to  said  defendants  may  be  en- 
tered. 


[8991  ARKANSAS  BROKERAGE  CO.  ET  AL.  v. 
DUNN  &  POWELL,  INC." 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     Octol)er  25.  1909.) 
[173  Fed.  Rep.,  899.] 

Monopolies  (§  17) — Combinations  in  Restraint  of  Interstate  CJom- 
MEBCE — Combination  Prohibited. — The  organization  by  a  number  of 
mercantile  jobbers  located  in  the  same  city  of  a  brokerage  company, 
of  which  they  owned  the  stock,  and  the  purchase  of  merchandise  re- 


«  Rehearing  denied  December  4,  1909. 
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quired  by  them  from  manufacturers  and  Jobbers  in  other  states 
through  such  company,  instead  of  through  other  brokers  previously 
patronized,  although  there  was  no  agreement  binding  them  to  do 
so,  aud  the  use  of  their  influence  to  extend  its  business,  did  not 
constitute  a  combination  or  conspiracy  in  restraint  of  interstate 
trade  or  commerce,  or  to  monopolize  the  same,  in  violation  of  the 
Sherman  Anti-Trust  Act  (Act  July  2,  1890.  c.  647,  ff  1.  2,  26  Stat. 
209  [U.  S.  Comp.  St  1901,  p.  3200]),  but  was  a  legitimate  and 
lawful  business  enterprise.** 

[Ed.  Note. — F'or  other  cases  see  Monopolies,  Dec.  Dig.  f  17.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

Action  by  Dunn  &  Powell,  Incorporated,  against  the  Ar- 
kansas Brokerage  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.     Reversed. 

Charles  T.  Coleman  and  W.  T.  Wooldridge  {Frank  G. 
Bridges^  N.  J,  Gannt^  Jr.^  George  W.  Murphy^  and  W.  M. 
Lewis,  on  the  brief) ,  ifor  plaintiffs  in  error. 

e/.  W.  House  (M.  House,  on  the  brief),  for  defendant  in 
error. 

Before  Adams,  Circuit  Judge,  and  Kineb  and  Amidon, 
District  Judges. 

Adams,  Circuit  Judge. 

This  was  an  action  at  law  to  enforce  liability  for  three- 
fold damages  created  by  the  seventh  section  of  the  Anti- 
Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat.  210  [U.  S. 
Comp.  St.  1901,  p.  3202]).  Dunn  &  Powell,  a  corporation 
engaged  in  the  merchandise  brokerage  and  commission  busi- 
ness, with  its  chief  office  in  Little  Rock  and  a  branch  office 
in  Pine  Bluff,  Ark.,  charged  the  defendants  the  Arkansas 
Brokerage  Company  and  five  other  domestic  corporations 
doing  business  in  Pine  Bluff,  together  with  two  foreign  cor- 
porations doing  business  in  other  states,  with  entering  into 
a  combination  and  conspiracy  in  restraint  of  trade  and  com- 
merce among  the  states,  and  with  monopolizing  such  trade 

«  Syllabus  copyrighted.  1910,  by  West  Publishing  Company. 
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and  commerce,  in  violation  of  sections  1  and  2  of  that  act. 
and  thereby  injuring  the  plaintiff's  business.  The  tacts 
disclosed  by  the  pleadings  and  proof  are  substantially  these : 
Plaintiff  had  been  for  many  years  prior  to  1906  conduct- 
ing a  lucrative  brokerage  business  in  Pine  Bluff,  by  nego- 
tiating sales  of  merchandise  between  manufacturers  and 
wholesale  dealers  of  other  states  and  jobbers  doing  business 
in  that  region,  and  had  built  up  in  its  branch  office  at  that 
place  a  profitable  business.  In  the  year  1906  the  five  do- 
mestic corporations,  constituting  substantially  all  the  jobbers 
in  Pine  Bluff,  concluded  to  organize  and  did  organize  a 
corporation  to  do  their  own  brokerage  business,  as  well  as 
that  of  any  others  which  it  might  [900]  secure.  Each  of 
them  took  and  paid  for  two  shares  of  its  capital  stock,  which 
they  caused  to  be  issued  to  one  of  their  officers  or  members 
as  their  representatives,  and  this  constituted  all  of  its  stock, 
excepting  two  shares,  which  were  sold  to  one  Russell,  who 
was  chosen  to  be  manager  of  the  new  corporation.  Prac- 
tically speaking,  therefore,  the  wholesale  business  houses  of 
Pine  Bluff  organized,  owned,  and  operated  the  new  corpora- 
tion, which  was  named  the  Arkansas  Brokerage  Company,  the 
main  defendant  herein.  The  other  defendants  were  the  five 
domestic  corporations  and  two  manufacturing  corporations  of 
other  states,  all  of  whom  were  aljoged  to  be  parties  with  the 
new  brokerage  company  to  the  combination  and  conspiracy. 
AMiile  there  was  no  agreement  or  understanding  that  the  de- 
fendants the  Pine  Bluff  jobbers  should  cease  dealing  with  the 
plaintiff,  they  naturally  enough  preferred  to  deal  and  did  deal 
with  the  brokerage  company  after  its  organization,  and  gave 
preference  to  it  in  the  conduct  of  their  business.  There 
is  evidence  that  those  jobbers  would  not  purchase  through 
the  plaintiff's  agency,  unless  it  would  quote  prices  suffi- 
ciently low  to  neutralize  the  advantages  they  would  secure 
by  making  their  purchases  through  their  own  agency.  The 
fact  also  appears  that  some  foreign  manufacturers,  deciding 
that  their  business  interests  would  be  better  served  thereby, 
ceased  to  employ  plaintiff,  and  voluntarily  placed  their 
accounts  with  the  brokerage  company.  There  was  such  a 
failure,  however,  to  connect  the  foreign  corporations  which 
were  made  defendants  to  this  suit  in  any  improper,  unfair, 
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or  unlawful  way  with  the  other  and  main  defendants  that 
the  court  at  the  close  of  the  case  directed  a  verdict  in  their 
favor,  and  no  complaint  is  made  of  that  action  by  the  plaintiflF. 

While  the  bill  of  complaint  and  argument  of  plaintiff's 
counsel  abound  in  repeated  and  diversely  stated  charges  of 
confederacy,  conspiracy,  and  unlawful  contrivances  to  bring 
about  the  destriiction  of  plaintiff's  business  and  to  appro- 
priate it  by  the  defendants,  the  proof,  as  we  gather  it  from 
a  patient  and  careful  reading  of  the  record,  discloses  but 
few  actual  and  material  facts.  The  five  jobbers  undoubtedly 
conceived  a  purpose  to  save  the  brokerage  charges,  which 
they  had  before  then  been  required  to  pay,  by  negotiating 
their  purchases  through  their  own  agency,  and  at  the  same 
time  inaugurate  and  conduct  another  branch  of  business. 
By  reason  of  their  advantageous  situation  as  jobbers  who 
furnished  a  large  part  of  the  brokerage  business  of  Pine 
Bluff,  and  by  dint  of  business  sagacity  and  industry,  their 
new  brokerage  company  was  able  to  outstrip  most  of  its  com- 
petitors, including  the  plaintiff,  and  as  a  result  the  latter 
soon  abandoned  its  branch  office  in  Pine  Bluff  and  ceased 
doing  business  there.  There  is  little,  if  any,  competent  evi- 
dence of  unfair  competition  by  the  brokerage  company,  un- 
less it  be  in  the  fact  that  it  secured  the  trade  of  its  own  stock- 
holders and  availed  itself  of  their  valuable  influence  for  the 
extension  and  success  of  its  business.  To  pronounce  such 
action  unfair  and  unlawful  would  disrupt  many  existing 
business  corporations  and  effectually  prevent  the  organiza- 
tion of  any  more.  It  would  contravene  one,  if  not  the  chief, 
reason  for  their  creation  or  existence. 

The  contention  of  the  plaintiff  is  therefore  reduced  to  this: 
That  the  defendant  jobbers  wronged  the  plaintiff  by  aiTang- 
ing  to  do  for  [901]  themselves  what  they  had  formerly  em- 
ployed it  to  do  for  them,  and  that  the  brokerage  company 
wronged  the  plaintiff  by  availing  itself  of  all  its  opportuni- 
ties and  favorable  conditions  for  successful  competition  in  a 
branch  of  business  legitimately  open  to  all  comers.  We 
agree  fully  with  certain  propositions  of  law  urged  by  plain- 
tiff's learned  counsel  in  support  of  their  contentions  in  this 
case,  namely:  (1)  That  the  Anti-Trust  Act  denounces  as  il- 
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legal  any  contract,  combination,  or  conspiracy  of  whatever 
fonn  or  nature  which  directly  or  necessarily  operates  to  re- 
strain or  obstruct  the  free  flow  of  commerce  between  the 
states,  and  that  this  denunciation  includes  contracts,  combi- 
nations, or  conspiracies  to  restrain  the  liberty  of  a  trader  in 
such  commerce  to  engage  or  continue  therein.  Loewe  v. 
Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  and 
cases  cited.  (2)  That  any  such  contract,  combination,  or 
conspiracy  which  directly  restrains  the  purchase,  sale,  or  ex- 
change of  manufactured  commodities  among  the  several 
states  is  illegal.  Addyston  Pipe  and  Steel  Co.  v.  United 
States,  175  U.  S.  211,  20  Sup.  Ct.  96,  44  L.  Ed.  136.  (3)  That 
the  destruction,  restriction,  or  stifling  of  free  competition  in 
trade  and  commerce  among  the  states  constitutes  a  restraint 
of  that  trade,  and  is  within  the  inhibition  of  the  statute. 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  24 
Sup.  Ct.  436,  48  L.  Ed.  679.  (4)  That  a  broker,  acting  for 
individuals  or  firms  doing  business  in  one  state,  when  solicit- 
ing or  taking  orders  for  the  sale  and  delivery  of  their  mer- 
chandise to  jobbers  or  dealers  located  in  other  states,  is  in  so 
doing  engaged  in  interstate  commerce.  Rohhins  v.  Shelby 
Taxing  District,  120  U.  S.  489,  7  Sup.  Ct.  592,  30  L.  Ed. 
694;  Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Ct.  1,  32  L.  Ed. 
368. 

But  it  is  not  perceived  how  the  principles  so  invoked  apply 
to  the  facts  of  this  case  or  control  its  decision.  The  organi- 
zation of  the  brokerage  company  as  a  competitor  in  business 
open  to  all  had  no  natural  tendency  to  directly  or  necessarily 
restrain  commerce  between  the  states,  and  the  proof  fails  to 
show  that  it  actually  did  restrain,  lessen,  or  in  any  way  stifle 
its  free  flow.  The  volume  of  that  commerce,  after  as  well 
as  before  the  organization  of  the  brokerage  company,  was 
determined  by  the  fixed  economic  laws  of  demand  and  sup- 
ply. The  whole  field  was  open  to  competition,  and  while 
the  plaintiff,  whose  chief  place  of  business  was  elsewhere, 
and  one  other  broker  in  Pine  Bluff,  soon  abandoned  it,  others 
operating  there  and  in  that  vicinity  remained  in  active  com- 
petition, and  without  doubt  all  together  were  able  and  zeal- 
ously disposed  to  keep  the  wheels  of  commerce  as  active  as 
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the  demand  for  foreign  merchandise  required.  Any  one  who 
had  been  in  the  business  before  could  remain  in  it,  and  any 
one  who  wished  to  enter  it  afterwards  could  freely  do  so;  but 
they  had  necessarily  to  compete  with  others,  including  the 
brokerage  company,  with  whatever  advantages  they  pos- 
sessed for  conducting  a  prosperous  business.  The  fortuitous 
circumstance  that  the  brokerage  company  had  five  important 
jobbers  in  the  city  so  situated  as  to  give  it  a  preference  arose 
from  strictly  legitimate  relations.  No  one  can  deny  that  the 
jobbers  had  a  right  to  organize  a  corporation  to  do  their  own 
brokerage  business,  as  well  as  that  of  others.  The  law  gave 
them  that  right,  and  they  availed  themselves  of  its  provi- 
sions for  that  purpose.  It  cannot  be  doubted  that  [902 J  the 
five  jobbers  could  have  given  their  brokerage  business  to  any 
broker  on  terms  to  be  agreed  upon,  and  it  seems  equally  clear 
that  by  participating  in  the  organization  and  ownership  of 
the  brokerage  company  they  did  no  more  than  this,  if  in- 
deed as  much;  for  there  was  no  obligation,  express  or  im- 
plied, requiring  them  to  deal  with  the  brokerage  company, 
except  and  so  far  only  as  their  best  interests  from  time  to 
time  dictated. 

The  mere  fact  that  the  broker,  while  engaged  in  negotiat- 
ing sales  of  merchandise  between  an  owner  in  one  state  and 
a  jobber  or  consumer  in  another,  is  engaged  in  a  species  of 
interstate  commerce,  is  quite  unimportant,  provided  the  busi- 
ness be  done  in  a  lawful  manner.  It  becomes  unlawful  only 
when  it  is  so  done  as  to  directly  and  substantially  restrain 
that  commerce  or  stifle  it^  free  flow.  The  proof,  in  our  opin- 
ion, affords  no  warrant  for  a  finding  that  any  such  conse- 
quences actually  flowed,  or  had  a  natural  tendency  to  flow, 
from  the  organization  complained  of  in  this  case.  The  prin- 
ciples announced  in  the  two  cases  of  Hopkins  v.  United 
States,  171  U.  S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  290,  and 
Anderson  v.  United  States,  171  U.  S.  604,  19  Sup.  Ct.  50,  43, 
L.  Ed.  300,  fully  sustain  the  conclusions  we  have  reached  in 
this  case.     In  the  latter  case  the  court  said : 

*•  It  has  already  been  stated,  in  the  Hopkins  case  above  mentioned, 
that  in  order  to  come  within  the  provisions  of  the  statute  the  direct 
effect  of  an  agreement  or  combination  must  be  in  restraint  of  that 
trade  or  commerce  which  is  among  the  several  states  or  with  foreign 
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nations.  Where  the  subject-matter  of  the  agreement  does  not  directly 
relate  to.  act  upon,  and  embrace  interstate  commerce,  and  where  the 
undisputed  facts  clearly  show  that  the  purpose  of  the  agreement  was 
not  to  regulate,  obstruct,  or  restrain  that  commerce,  but  that  It  was 
entered  Into  with  the  object  of  properly  and  fairly  regulating  the 
transaction  of  the  business  in  which  the  parties  to  the  agreement  were 
engaged,  such  agreement  will  be  upheld  as  not  within  the  statute, 
where  It  can  be  seen  that  the  character  and  terms  of  the  agreement 
are  well  calculated  to  attain  the  purpose  for  which  It  was  formed, 
and  where  the  effect  of  Its  formation  and  enforcement  upon  inter- 
state trade  or  commerce  is  in  any  event  but  indirect  and  incidental, 
and  not  its  purpose  or  object." 

In  Field  v.  Barher  Asphalt  Co.,  194  U.  S.  618,  24  Sup.  Ct 
784,  48  L.  Ed.  1142,  the  court  said: 

"  In  this  day  of  multiplied  means  of  intercourse  between  the  states, 
there  is  scarcely  any  contract  which  cannot  in  a  limited  or  a  remote 
degree  be  said  to  affect  interstate  commerce.  But  It  Is  only  direct 
interference  with  the  freedom  of  such  commerce  that  brings  the  case 
within  the  exclusive  domain  of  federal  legislation." 

This  court,  in  Phillips  v.  lola  Portland  Cement  Co,,  126 
Fed.  693,  61  C.  C.  A.  19,  said : 

•This  act  of  Confjross  [Anti-Trust  Act]  must  have  a  reasonable 
construction.  It  was  not  its  purpose  to  prohibit  or  to  render  Illegal 
the  ordinary  contracts  or  combinations  of  manufacturers,  merchants, 
and  traders,  or  the  usual  devices  to  which  they  resort  to  promote  the 
success  of  their  business  to  enhance  their  trade,  and  to  make  their 
occupations  gainful,  so  long  as  those  combinations  and  devices  do  not 
necessarily  have  a  direct  and  substantial  effect  to  restrict  competi- 
tion in  commerce  among  the  states." 

See,  also,  Whitwell  v.  Contitiental  Tobacco  Co,,  125  Fed. 
454,  60  C.  C.  A.  290,  G4  L.  R.  A.  ()89. 

From  these  casee,  and  many  others  to  which  attention 
might  be  called,  it  seems  clear  that  the  Pine  Bluiff  jobbers 
merely  resorted  to  a  common  [903]  expedient,  recognized 
by  law  and  sanctioned  by  practice,  of  forming  a  subsidiary 
corporation  to  promote  economy  in  the  management  of  their 
existing  business  and  to  extend  it  into  other  fields  of  legiti- 
mate enterprise.  If  the  new  expedient  affected  interstate 
commerce  at  all,  it  was  not  in  that  direct,  immediate,  or 
necessary  way  which  alone  would  make  it  obnoxious  to  the 
law,  but  only  in  an  indirect,  incidental,  and  unimportant 
way  not  within  the  denunciation  of  the  law.    The  worst  that 
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can  be  said  is  that  the  parties  availed  themselves  of  certain 
advantages  and  opportunities  which  their  relation  to  the 
brokerage  business  gave  them  and  which  materially  aided 
them  in  the  race  of  competition.  If  this  resulted  in  injury 
to  the  plaintiflF,  it  was  damnum  absque  injuria.  Free  com- 
petition is  the  life  of  trade  and  commerce,  and  it  is  quite  as 
important  to  approve  all  lawful,  fair,  and  reasonable  expedi- 
ents devised  to  promote  individual  success  as  it  is  to  condemn 
vicious  and  unlawful  practices  which  violate  individual  right 
and  the  public  weal. 

The  learned  trial  judge  should  have  given  the  requested 
instruction  to  the  jury  that  plaintiflF  was  not  entitled  to  re- 
cover. The  judgment  is  therefore  reversed,  and  the  cause 
remanded  to  the  Circuit  Court  for  a  new  trial  in  harmony 
with  the  views  here  announced. 


[786]  NORTHWESTERN  CONSOL.  MILLING  CO.  v. 
WILLIAM  CALLAM  &  SON. 

(Circuit  Ck)urt,  B.  D.  Michigan,  N.  D.     February  1,  1910.) 
[177  Fed.  Rep.,  786.1 

OouBTS  (§  343) — Practice  in  Federal  Courts — Death  of  DErrm)- 
ANT — Abatement  of  Action  for  Infringement  of  Trade-Mark. — 
Where  a  suit  for  infringement  of  a  trade-mark  was  instituted 
against  two  defendants,  such  Infringement  constituted  a  tort  for 
which  both  were  liable,  so  that  on  the  death  of  one  the  suit  did  not 
abate  as  to  the  other,  and  under  Rev.  St.  §  956  (U.  S.  Comp.  St 
1901,  p.  697),  providing  that  if  there  are  two  or  more  plaintifTs  or 
defendants  in  a  suit  where  the  cause  of  action  survives  to  the  sur- 
viving plaintiff  or  against  the  surviving  defendant,  and  one  or 
more  of  them  dies,  the  right  to  action  shall  not  abate,  but  shall  be 
proceeded  with  by  the  surviving  plaintiff  against  the  surviving 
defendant." 

[Ed.  Note.-— For  other  cases,  see  Courts,  Cent  Dig.  §§  915,  916; 
Dec.  Dig.  §  343.1 

Monopolies  (§  20) — Sherman  Act — Consolidation  of  Corporations. — 
Sherman  Act  July  2,  1890.  c.  647,  26  Stat  209  (U.  S.  Comp.  St 
1901,  p.  3200),  prohibiting  trusts  and  monopolies,  does  not  condemn 
the  purchase  by  three  corporations  of  two  insolvent  corporations 

*  Syllabus  copyrighted,  1910,  by  West  Publifihing  Company. 
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engaged  in  the  same  business,  nor  in  the  conduct  of  the  bosineflB 
thereafter  by  the  three  purchasers,  especially  in  an  effort  to  Uqui- 
date  the  Indebtedness. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  20.] 

Monopolies  (§  10) — Sherman  Act — Violation — Effect. — Sherman 
Act  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St.  1901.  p.  3200), 
prohibiting  a  monopoly,  provides  its  own  penalties  for  the  violations 
of  its  provisions,  and  does  not  deprive  the  offender  of  redress  for  a 
civil  Injury. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  %  9;  Dec. 
Dig.  §  10.] 

Trade-Marks  and  Trade-names  (§  70) — Infringement — ^Unlawful 
CJompetition. — Complainant  in  1891  adopted  and  commenced  to  use 
the  word  *'  Cerosota  '*  as  a  trade-mark  for  its  best  grade  of  flour 
made  from  spring  wheat,  and  built  up  a  large  trade  therefor  in 
Michigan  and  the  other  states,  having  expended  $500,000  In  advertis- 
ing. Complainant's  trade-mark  was  registered  on  October  31,  1905. 
and  In  September,  lf>06.  defendants,  who  oi>erated  a  flour-mill  In 
Michigan,  began  to  use  the  word  "  Certosa  "  as  a  [787]  trade-mark 
for  flour  which  they  falsely  represented  to  be  made  from  Minnesota 
and  Turkey  wheat,  when  in  fact  it  was  made  from  winter  wheat. 
which  makes  an  Inferior  flour.  Defendants  applied  for  registra- 
tion of  the  word  "  Certosa  "  as  a  trade-mark  which  was  denied, 
but,  notwithstanding  this,  used  the  word  in  competition  with 
plaintiff  in  the  sale  of  flour  in  Interstate  commerce.  Held,  that 
defendants'  acts  constituted  unlawful  competition,  and  an  infringe- 
ment of  complainant's  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names, 
Cent  Dig.  §  81;  Dec.  Dig.  §  70.] 

In  Equity.  Bill  by  the  Northwestern  Consolidated  Mill- 
ing Company  against  William  Callam  &  Son  for  infringe- 
ment of  trade-mark.     Decree  for  complainant. 

P,  77.  Gunckel^  for  complainant. 

Beach^  O'^Keefe  and  Rockwith^  for  defendants. 

Swan,  District  Judge. 

Complainant  is  a  corporation  organized  under  the  laws  of 
Minnesota,  and  engaged  in  the  manufacture  of  wheat  flour 
in  its  several  mills  at  Minneapolis  in  that  state.  In  1891  it 
adopted  and  commenced  the  use  of  the  word  **Ceresota" 
as  a  trade-mark  for  its  best  grade  of  flour  of  its  manufacture. 
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and  has  since  that  time  continuously  and  extensively  used 
that  mark  to  indicate  its  product,  and  alleges  that  because 
of  the  high  quality  of  the  flour  so  made  and  marked,  and  by 
extensive  advertisement  of  their  product  as  "  Ceresota  '* 
flour,  has  built  up  a  large  trade  therefor,  by  that  name, 
having  expended  in  advertising  about  $500,000;  that  under 
the  name  "  Ceresota  "  that  flour  is  dealt  in  and  known  both 
in  foreign  countries  and  in  nearly  all  of  the  states  of  the 
Union,  and  that  complainant  has  for  many  years  had  a 
profitable  and  steady  trade  in  that  flour  in  Michigan;  that 
its  aggregate  sales  under  that  trade-mark  up  to  the  time  of 
this  suit  aggregate  about  16,000,000  barrels;  that  in  Michigan 
its  sales  from  1895  to  1907  aggregate  about  350,000  barrels, 
and  from  1897  to  the  fall  of  1906  were  about  125,000  barrels. 
Complainant's  trade-mark  was  registered  under  the  act  of 
Congress  on  October  31,  1905. 

The  defendants  operate  a  flour-mill  in  Saginaw  known 
as  the  "Star  Mill."  About  September,  1906,  they  began 
the  use  of  the  word  "  Certosa  "  as  a  trade-mark  for  flour 
of  their  manufacture,  and  have  since  used  that  trade-mark 
or  brand  continuously,  and  sold  flour  thereunder  in  Saginaw 
and  elsewhere  in  Michigan.  Defendants  admit  the  owner- 
ship and  operation  of  the  Star  Mills  at  Saginaw  for  the  last 
15  years;  that  prior  to  May  19,  1907,  the  miU  was  operated 
by  both  defendants,  but  was  owned  solely  by  defendant  Wil- 
liam Callam,  who  died  May  19,  1908.  He  devised  the  mill 
property  to  his  son  Frank,  the  co-defendant  herein.  De- 
fendants allege  that: 

"  In  May,  19()6.  they  adopted  the  word  *  Certosa  *  as  a  trade-mark 
for  one  of  Its  best  grades  of  flour;  that  defendant  Frank  Callam 
found  the  word  '  Certosa  *  in  an  article  of  the  Christmas  1906  num- 
ber of  Truth;  that  it  is  an  historical  Italian  name  for  the  monasteries 
of  the  Carthusian  Order.  One  of  the  oldest  monasteries  at  Florence, 
Italy,  is  known  as  the  monastery  of  Certosa.  That  Callam  believed 
this  word  singularly  appropriate  for  the  [788]  firm's  best  brand  or 
flour  because  of  the  fact  that  the  monks  of  this  monastery  lived 
almost  exclusively  on  a  cereal  diet." 

These  are  substantially  the  facts  pleaded  by  the  parties. 
Both  parties  pack  their  products  for  market  largely  in 
cotton  or  paper  bags  on  which  their  respective  trade-marko 
or  brands  '^  Ceresota  "  and  ^'  Certosa  "  are  printed  in  large 


Digitized  by 


Google 


762  117   FEDERAL  EEPOBTBB,   788. 

Opinion  of  tlie  Court. 

capital  letters  diametrically  across  a  circular  design.  The 
complainant's  flour  sold  at  $2  per  sack.  Defendants  adver- 
tised and  sold  their  product  at  $1.50  per  sack. 

A  preliminary  question  is  made  by  defendants  upon  the 
death  of  William  Callam,  it  being  claimed  that  thereby 
the  suit  abated.  The  record  shows  that  the  defendants  were 
partners  in  the  milling  business,  and  that  Frank  from  1893 
to  1907  had  the  entire  control  and  management  of  the  busi- 
ness, and  selected  and  applied  the  mark  "  Certosa  "  to  de- 
fendants' flour.  The  infringements  alleged  are  torts,  for 
which  both  defendants  are  liable.  Section  956,  Rev.  St. 
U.  S.  (U.  S.  Comp.  St.  1901,  p.  G97),  declares  that  in  such 
case  the  action  shall  not  abate.  Patton  v.  Brady^  184  U.  S. 
608,  22  Sup.  Ct.  493,  46  L.  Ed.  713 ;  In  re  Connavay,  Rec'r., 
178  U.  S.  435,  20  Sup.  Ct.  951,  44  L.  Ed.  1134;  Estea  v. 
Worthington  (C.  C.)  30  Fed.  465. 

Defendants'  petition  for  leave  to  amend  the  answer  by 
pleading  that  complainant  was  organized  and  is  operating 
in  violation  of  Sherman  Act  July  2,  1890,  c  647,  26  Stat. 
209  (U.  S.  Comp.  St.  1901,  p.  3200),  and  contrary  to  the 
laws  of  Michigan  and  the  common  law  has  no  merit  De- 
fendant, referring  to  the  proofs  (Brief,  p.  64)  that  com- 
plainant consolidated  five  different  plants,  two  of  which 
were  insolvent  and  were  bought  out  by  the  other  three,  and 
that  all  of  these  corporations  carried  on  business  for  years 
after  that  time,  and  that  all  of  the  corporations  are  now 
in  existence  trying  to  liquidate  their  indebtedness,  admits 
(page  70  of  his  brief) : 

"  The  combination  represented  by  complainant  is  not  Ulegal  in  any 
other  sense,  except  that  the  law  will  not  lend  its  aid  to  the  accom- 
plishment of  its  purpose.'* 

Under  Davis  v.  A.  Booth  dk  Company^  131  Fed.  31,  37,  65 
C.  C.  A.  269,  there  is  nothing  in  the  Sherman  Act  to  con- 
demn the  purchase  by  three  corporations  of  the  two  insolvent 
companies  nor  in  the  conduct  of  business  thereafter  by  the 
three  purchasers  especially  in  their  efforts  to  liquidate  the 
indebtedness — apparently  a  consolidation  to  that  end.  Fur- 
ther, the  matters  referred  to  in  the  petition  of  defendants 
have  no  relevancy  here.  The  Sherman  Act  has  its  own 
penalties  for  violations  of  any  of  its  provisions.    It  contaiiis 
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nothing  that  sanctions  the  argument  that  an  offender  against 
it  shall  be  deprived  of  redress  for  a  civil  injury  on  the  plea 
that  he  has  been  guilty  of  an  infraction  of  that  act  which 
gives  a  remedy  to  one  injured  in  his  business  or  property 
against  the  transgression  of  the  law,  and  does  not  suggest 
that  one  who  has  taken  the  property,  infringed  the  trade- 
mark or  patent  of  another,  or  refused  to  pay  debts  because 
of  an  alleged  transgression  of  the  Sherman  Act  by  the 
creditors,  can  invoke  that  act  as  a  defense  to  liability  either 
in  suits  in  tort  or  contract  Independent  Baking  Powder  Co, 
V.  Boorman  (C.  C.  130  Fed.  726;  Connolly  v.  Union  Pipe 
Co.,  184  U.  S.  540;  22  Sup.  Ct.  431,  46  L.  Ed.  679. 

[789]  The  proofs  further  show  that  the  defendants  are 
guilty  of  unfair  competition,  in  passing  off  through  their 
agents  and  employes  defendants'  product  labeled  "  Certosa  '■ 
as  and  for  ''  Ceresota  "  flour,  in  misrepresentation  as  to  the 
place  of  manufacture  of  their  flour  as  labeled,  the  grade  or 
quality  thereof,  and  that  it  was  made  from  Minnesota  and 
Turkey  wheat  when  it  was  not  so  in  fact,  and  also  in  selling 
and  offering  their  "  Certosa  "  flour  as  spring  wheat  flour, 
which  sells  at  a  higher  price  than  flour  made  from  winter 
wheat. 

Defendants  also  have  infringed  complainant's  registered 
trade-mark.  In  defendants'  application  for  registration  of 
"  Certosa  "  as  a  trade-mark,  which  was  denied  by  the  Patent 
Office,  defendants  made  oath  August  2,  1906,  that  they  used 
that  brand  "  in  commerce  among  the  several  states,"  and 
made  a  like  admission  in  their  answer. 

Complainant  is  entitled  to  a  decree  protecting  it  against 
the  use  of  the  word  "  Certosa  "  as  a  name  for  defendants' 
flour,  because  the  use  thereof  for  that  purpose  infringes  com- 
plainant's trade-mark  right  both  at  common  law  and  under 
the  act  of  Congress  providing  for  registration  of  trade- 
marks; that  defendants  have  been  guilty  of  unfair  competi- 
tion to  the  injury  of  complainant's  business  and  rights. 
Complainant  is  also  entitled  to  a  perpetual  injunction  as 
prayed,  and  an  accounting  of  damages  and  profits  with  re- 
spect to  both  trade-mark  infringement  and  unfair  competi- 
tion, with  costs  to  be  taxed. 

10870"— S.  Doc.  Ill,  62-1,  vol  3 49 


Digitized  by 


Google 


764  178  FEDERAL  REPORTER,   105. 

Syllabus. 

[104J  MOTION  PICTURE  PATENTS  CO.  v.  LAEMMLE 

ET  AL. 

SAME  V.  PANTOGRAPH  CO. 

(Circuit  Court,  S.  D.  New  York.    March  7,  1910.) 
[178  Fed.  Rep.,  104.] 

Patents  (§  297) — Suit  for  Infringement — Preliminary  Injunc- 
tion— Previous  Adjudication. — Where  the  validity  of  a  patent  has 
been  adjudicated  by  the  Circuit  Court  of  Appeals,  and  infringe- 
ment is  conceded,  a  preliminary  injunction  should  issue  against  de- 
fendants, unless  the  court  is  convinced  of  the  probability  that,  had 
the  new  evidence  been  before  the  Circuit  Court  of  Appeals,  its  con- 
clusion would  have  been  different,  or  a  claim  by  defendant  that 
complainant  is  without  title  is  sustained.*" 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  %  488;  Dec 
Dig.  §  297. 

Effect  of  prior  adjudication  as  to  validity  of  patent  In  Circuit 
Court  of  Appeals,  see  notes  to  National  Cash  Register  Co.  v.  Ameri- 
can Cash  Register  Co.,  3  C.  C.  A.  565;  Thomson,  Houston  Electric 
Co.  V.  Hoosick  Ry.  Co.,  27  C.  C.  A.  427;  United  States  Freehold 
I^nd  &  Emigration  Co.  v.  Gnllegos,  32  C.  C.  A.  475.] 
Monopolies  (8  21) — Cotmbinations  in  Restraint  of  Trade — De- 
fense to  Suit  for  Infringement  of  Patent. — That  a  complainant 
is  itself,  or  is  a  member  of,  a  combination  in  violation  of  the  fed- 
eral anti-trust  statute,  is  not  a  defense  available  in  an  ac[105| 
tion  for  the  infringement  of  a  patent,  nor  does  it  show  a  defect  in 
complainant's  title. 

[Ed.   Note. — For  other  cases,  see  Monopolies,  Cent.   Dig.  f   15; 
Dec.  Dig.  §  21;  Patents,  Cent.  Dig.  §§  451,  489.] 

In  Equity.  Suits  by  the  Motion  Picture  Patents  Com- 
pany against  Carl  liaemmle  and  the  Independent  Moving 
Pictures  Company  of  America  and  against  the  Pantograph 
Company,  respectively.  On  motions  for  preliminary  in- 
junctions.    Granted  in  part. 

Richard  N,  Dyer^  for  complainant  in  first  suit. 

Philip  Famsworth^  for  complainant  in  second  suit 

Emerson  R,  Newell^  for  defendants. 

•Syllabus  copyrighted,  1910,  by  West  Publl^ing  Co. 
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Notes,  Circuit  Judge, 

The  validity  of  the  patent  in  suit  has  been  adjudicated 
by  the  Circuit  Court  of  Appeals  for  this  circuit  {Edison  v. 
American  Mutoscope  cfc  Biograph  Co,^  151  Fed.  767,  81 
C.  C.  A.  391),  and  infringement  on  the  part  of  the  defendant 
corporations  is  conceded.  Consequently  a  preliminary  in- 
junction should  issue,  unless  this  court  is  convinced  (1)  of 
the  probability  that,  had  the  evidence  of  new  disclosures 
and  uses  been  before  the  Circuit  Court  of  Appeals,  its 
conclusion  would  have  been  different;  or  (2)  that  the  com- 
plainant is  without  title  to  the  patent. 

The  evidence  concerning  the  Levison  disclosure  and  the 
Greene  patent  or  invention  is,  how^ever,  insufficient  to  con- 
vince me  that,  had  it  been  introduced  in  the  former  case,  a 
different  conclusion  would  probably  have  been  reached.  I 
am  also  of  the  opinion  that  the  charge,  if  established,  that 
the  complainant  is  itself,  or  is  a  member  of,  a  combination 
in  violation  of  the  federal  Anti-Trust  statute,  is  not  a  de- 
fense available  in  an  action  for  the  infringement  of  a  patent, 
and  fails  to  show  a  defect  in  the  complainant's  title. 

An  injunction  against  the  corporation  defendants  may 
therefore  issue.  The  proof  of  personal  infringement  by  the 
defendant  Laemmle  is,  however,  deemed  insufficient  to  war- 
rant the  issuance  of  an  injunction  against  him,  and  it  is 
denied.  But  this  action  is  without  prejudice  to  the  right  of 
the  complainant  to  renew  its  application,  in  case  future 
acts  of  personal  infringement  are  disclosed. 

This  case  seems  to  be  fully  presented  upon  the  affidavits, 
and  it  is  assumed  that  the  complainant  will  desire  to  appeal 
from  this  order  to  the  court  which,  in  view  of  its  previous 
decision,  can  best  pass  upon  the  matter.  Such  an  appeal 
being  privileged,  a  speedy  hearing  can  be  obtained.  I  am 
inclined  to  suspend  the  issuance  of  the  injunction  until 
after  the  determination  of  the  appeal,  provided  (1)  the 
appeal  is  brought  on  for  a  hearing  at  the  May  session  of 
the  Circuit  Court  of  Appeals;  and  (2)  that  the  corporation 
defendants  furnish  an  adequate  bond  to  pay  damages  and 
account  for  profits  during  the  pendency  of  the  appeal,  if  it  is 
unsuccessful.     If  the  issuance  of  the  injunction  is  not  sus- 
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pended  pending  appeal,  a  bond  by  the  complainant  to  answer 
all  damages  occasioned  by  the  issuance  of  the  injunction 
would  seem  proper. 

Counsel  may  present  memoranda  and  affidavit  upon  these 
suggestions  and  the  amount  of  bonds  necessary  for  the  pro- 
tection of  the  respective  interests. 


[117]  WARE-KRAMER  TOBACCO  CO.  v,  AMERICAN 
TOBACCO  CO.  ET  AL.« 

(Circuit  Court,  E.  D.  North  Carolina.    March  8,  1910.) 

[178  Fed.  Rep.,  117.] 

Courts  (§  277) — Federax  Courts — District  of  Surr — Determination 
OF  Question. — The  question  whether  a  suit  In  a  federal  conrt  is 
maintainable  in  the  district  where  brought,  under  the  statute,  may 
be  raised  either  by  motion  to  set  aside  the  service  of  process  or 
by  special  demurrer,  where  a  si>ecial  appearance  is  made  for  that 
purpose  only,  and  before  pleading  to  the  merits;  but  the  right  is 
waived  by  filing  a  genernl  demurrer  or  pleading  to  the  merits.^ 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  818;  Dec. 
Dig.  §  277. 

Waiver  of  right  as  to  district  of  federal  court  in  which  suit  mast 
be  brought,  see  notes  to  Memphis  Sav.  Bank  v.  Houchens,  62  0.  C.  A. 
192;  McPhcc  d  Mcdinnity  Co,  v.  Union  Pac.  R,  Co,,  87  C.  C.  A.  34.] 

Courts  (§  274) — Federal  Courts — District  in  Which  Suit  Must  be 
Brought. — An  action  against  a  corporation  in  a  federal  court  for  a 
coDimon-law  tort  can  be  maintained  only  in  the  district  of  plaintiff's 
residence,  or  that  in  which  defendant  is  Incorporated,  and  such 
requirement  cannot  be  avoided  by  Joining  in  the  same  complaint 
another  count  stating  an  entirely  separate  cause  of  action  of  which 
the  court  has  juristliction,  nor  by  stating  a  joint  cause  of  action 
against  such  defendant  and  another  which  is  an  inhabitant  of  the 
district  and  may  be  there  sued;  the  cause  of  action  being  several  as 
well  as  joint. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  §  274.] 

Monopolies  (§  28) — Pleading  (§  364) — Action  fob  Damages  Undkb 
Anti-Trust  Act. — In  an  action  under  Anti-Trust  Act  July  2,  1890. 


«  For  opinion  overruling  demurrer  to  amended  complaint  (180  Fed. 
Rep.  161 )  see  post,  page  780. 
*  Syllabus  copyrighted,  1910,  by  West  Publishing  Company. 
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c.  647,  «  7,  26  Stat  210  (U.  S.  Comp.  St  1901,  p.  3202)  to  recover 
damages  for  an  alleged  unlawful  conspiracy  or  combination  in  re- 
straint of  interstate  trade  and  commerce,  owing  to  the  complicated 
nature  of  the  case  and  the  numerous  elements  which  may  enter  Into 
such  a  comsplracy,  the  plaintiff  must  be  given  liberal  latitude  In  his 
pleading,  and  matter  will  not  be  stricken  from  his  complaint  on 
motion  under  a  state  statute  as  **  irrelevant  and  redundant*'  unless 
it  is  clearly  so;  but  matter  which  is  manifestly  purely  evidentiary 
will  be  stricken  out. 

[Ed.   Note. — For  other  cases,  see  Monopolies,  Dec.   Dig.   I   28; 
Pleading,  Dec.  Dig.  §  364.] 

Action  by  the  Ware-Kramer  Tobacco  CompaDy  against 
the  American  Tobacco  Company  and  the  Wells-\\Tiitehead 
Tobacco  Company.  On  special  demurrer  to  complaint  and 
motion  to  strike  out  matter  as  irrelevant  and  redundant. 
Demurrer  sustained,  and  motion  sustained  in  part 

F.  A.  Daniels^  C,  C.  Daniels^  and  F.  A,  Woodard^  for- 
plaintiff. 

Aycoch  and  Winston^  Junius  Parker^  and  F.  L.  Fuller^  for 
defendants. 

[118]  Connor,  District  Judge. 

It  appears  upon  the  face  of  the  complaint :  that  the  plain- 
tiff is  a  corporation,  chartered  and  organized  under  and 
pursuant  to  the  laws  of  the  state  of  Virginia,  having  its  prin- 
cipal office  in  the  city  of  Norfolk  in  said  state.  That  the 
defendant  American  Tobacco  Company  is  a  corporation  char- 
tered and  organized  under  and  pursuant  to  the  laws  of  the 
state  of  New  Jersey,  having  a  branch  office  in  the  city  of 
Durham,  in  the  Eastern  district  of  North  Carolina,  with  a 
resident  agent  upon  whom  process  in  said  district  may  be 
served.  The  defendant  Wells- Whitehead  Tobacco  Company 
is  a  corporation  chartered  and  organized  under  and  pursuant 
to  the  laws  of  the  state  of  North  Carolina,  having  its  prin- 
cipal office  in  the  town  of  Wilson  in  said  district. 

The  action  is  brought  against  the  defendants  jointly,  and 
the  complaint,  complying  with  the  provisions  of  the  Code  of 
Procedure  of  North  Carolina,  sets  forth,  separately,  two 
causes  of  action.    In  the  first  it  is  alleged :  That  the  plaintiff 
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is,  and  has  been  for  several  years,  in  its  own  right  and  as  the 
successor  of  a  formerly  existing  corporation,  engaged  in  the 
manufacture  and  sale  of  cigarettes,  selling  them  in  the  state 
of  Virginia  and  other  states  of  the  Union  and  in  foreign 
countries,  thereby  engaging  in  interstate  and  foreign  trade 
and  commerce.  That,  while  so  engaged  in  business,  the  de- 
fendant corporation  in  violation  of  the  provisions  of  the  act 
of  Congress  of  July  2,  1890,  entitled  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies" 
(26  Stat.  210,  c.  647  [U.  S.  Comp.  St.  1901,  p.  3202;  7  Fed. 
Stat.  Ann.  p.  345]),  entered  into  and  formed  an  unlawfid 
combination  and  conspiracy  to  create  and  did,  pursuant 
therv4o,  create,  a  monopoly,  the  purpose  and  effect  of  which 
was  to  control  and  monopolize  certain  branches  of  the  tobacco 
business  and  trade  between  the  states  and  with  foreign  coun- 
tries. The  allegations  upon  which  plaintiff  bases  its  right 
to  sue  are  full  and  specific.  It  complies  with  the  require- 
ments of  the  act  in  that  respect.  Wheeler-Stenzell  Co.  v. 
Nat  Window  Glass  Ass\  152  Fed.  864,  81  C.  C.  A.  658,  10 
L.  R.  A.  (N.  S.)  972 ;  Loewe  v.  Lawler,  208  U.  S.  274,  28  Sup. 
Ct.  301,  52  L.  Ed.  488.  That,  by  reason  of  such  unlawful 
combination,  and  the  acts  of  defendants  pursuant  thereto, 
plaintiff  sustained  injury  to  its  property  and  business  in  the 
sum  of  $400,000.  Pursuant  to  the  provisions  of  section  7 
of  the  act,  judgment  is  demanded  for  treble  damages — 
$1,200,000.  The  statute  is  expressly  referred  to  in  the  com- 
plaint and  made  the  basis  of  the  first  cause  of  action. 

In  the  second  cause  of  action  the  averments  in  regard  to  the 
character  and  citizenship  of  the  parties  are  repeated.  Omit- 
ting matter  not  material  to  the  decision  of  the  question  now 
under  consideration,  the  plaintiff  alleges:  That,  at  the  dates 
set  out,  it  was  engaged  in  the  manufacture  of  cigarettes,  etc. 
That  it  was  engaged  in  trade  and  commerce  between  the 
states  and  with  foreign  nations.  "  That  the  defendants  con- 
spired, combined,  confederated,  and  agreed  to  and  with  each 
other,  and  other  persons,  firms,  and  corporations,  their  offi- 
cers, agents,  and  employees,  to  injure  and  destroy  the  busi- 
ness of  plaintiff,  and  in  furtherance  thereof,  etc.,  adopted  ** 
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certain  means  and  methods,  all  of  which  are  fully  set  forth. 
Plaintiff  further  alleges: 

[119]  "That  with  intent  to  Impede,  impair,  injure,  and  destroy 
the  business  of  plaintiff,  the  defendants  maliciously,  wantonly,  wiU- 
fully,  oppressively,  and  wickedly,  through  their  officers  and  agents, 
acting  within  the  scoi)e  of  their  employment,  and  by  direction  of,  and 
with  the  approval  of,  the  defendants,  committed  the  wrongs  herein 
set  forth,  whereby  the  business  and  property  of  plaintiff  has  been 
greatly  impaired  and  injured  to  its  damage,  to  wit,  in  the  sum  of 
$1,000,000.  Wherefore  plaintiff  prays  Judgment  against  the  defendants 
for  the  sum  of  $1,000,000  as  punifive  or  vindictive  damages,  etc." 

The  defendant  American  Tobacco  C!ompany  entered  a  spe- 
cial appearance  for  the  purpose  of  filing  a  motion  and  special 
demurrer  to  the  plaintiff's  second  cause  of  action,  for  that, 
as  appears  upon  the  face  of  the  complaint,  the  plaintiff  is  a 
citizen  and  resident  of  the  state  of  Virginia,  and  the  defend- 
ant is  a  resident  and  citizen  of  the  state  of  New  Jersey. 

The  contention  of  the  defendant  American  Tobacco  Com- 
pany is  founded  upon  the  proposition  that,  while  it  is  con- 
ceded that,  as  to  the  first  cause  of  action  brought  under  the 
Sherman  Anti-Trust  Act,  the  seventh  section  of  which  pro- 
vides that  any  person  injured  in  his  business  or  property  by 
any  other  person,  or  corporation,  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act,  may  sue  there- 
for in  any  Circuit  Court  of  the  United  States  in  the  district 
in  which  the  defendant  resides,  or  is  found,  the  action  is 
properly  brought  in  this  court.  That,  in  respect  to  the  sec- 
ond cause  of  action  in  which  plaintiff  seeks  to  recover  puni- 
tive, or  vindictive,  damages  for  alleged  injuries  to  its  busi- 
ness, it  can  be  sued  only  in  the  district  in  which  it  is  "  an 
inhabitant."  To  sustain  this  contention,  it  relies  upon  the 
provisions  of  the  act  of  1887,  amended  by  the  act  of  1888 
(Act  of  March  3,  1887,  c.  373,  24  Stat.  552,  as  amended  by 
Act  Aug.  13, 1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St.  1901, 
p.  508;  4  Fed.  St.  Ann.  265]).  By  this  act,  jurisdiction  is 
conferred  upon  the  Circuit  Courts  of  the  United  States, 
where  the  jurisdictional  sum  is  involved,  between  citizens  of 
different  states;  but  it  is  expressly  provided: 

"That  no  civU  suit  sball  b«  broogkt  before  either  of  said  courts 
against  any  person,  by  any  orifinal  process  or  proceeding,  1b  any 
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other  district  than  that  whereof  he  is  an  inhabitant;  but  whean  the 
Jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suits  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the  defendant" 

It  is  conceded  that,  as  to  the  defendant  Wells- Whitehead 
Tobacco  Company  being  incorporated  and  residing  in  the 
Eastern  district  of  North  Carolina,  the  action  is  properly 
brought.  The  question  of  venue  may  be  raised,  either  by 
motion  to  set  aside  the  service  of  process,  or  by  special  de- 
murrer, when  a  special  appearance  is  made  for  that  purpose 
only  and  before  pleading  to  the  merits.  Southern  Pac.  Ry.  v. 
Denton,  146  U.  S.  206,  13  Sup.  Ct.  44,  36  L.  Ed.  942;  Cent. 
Ry.  Co,  V.  Pinkney,  140  U.  S.  104,  13  Sup.  Ct.  859,  37  L.  Ed. 
690;  Street's  Fed.  Eq.  Prac.  §  300.  The  right  to  raise  the 
question  of  venue  is  waived  by  pleading  to  the  merits  or  by 
filing  a  general  demurrer.  Street's  Fed.  Eq.  Prac.  §  387.  It 
is  well  settled  that  a  corporation  is,  within  the  provisions  of 
the  act,  a  citizen  and  an  inhabitant  of  the  state  in  which  it  is 
incorporated,  although  it  may  carry  on  business,  have  prop- 
erty, and  maintain  agents  for  service  of  process  in  other 
[120]  states.  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  444,  12 
Sup.  Ct.  035,  36  L.  Ed.  768 ;  So.  Pac.  Co.  v.  Denton,  146  U.  S. 
202,  13  Sup.  Ct.  44,  36  L.  Ed.  042;  In  re  Keashey,  160  U.  S. 
221,  16  Sup.  Ct.  273,  40  L.  Ed.  402;  Macon  Grocery  Co.  v. 
Atlantic  Coast  Line  Ry.,  215  U.  S.  501,  30  Sup.  Ct  184,  54 
L.  Ed.  300. 

It  is  clear,  therefore,  that  for  violations  of  the  Anti-Trust 
Act  the  defendant  may  be  sued  in  any  district  in  which  "  il 
is  found,"  and  that  it  "is  found"  wherever  there  is  some 
agent  or  representative  upon  whom  service  of  process  may 
be  made.  For  a  cause  of  action  growing  out  of  a  breach  of 
duty,  or  tort,  the  jurisdiction  of  which  is  not  otherwise 
provided  for,  a  corporation  can  be  sued  in  the  Circuit  Court 
only  in  the  district  whereof  it  is  "an  inhabitant";  that  is, 
where  it  is  incorporated.  It  is  clear  that  the  second  cause 
of  action  gets  forth  a  common-law  tort — ^malicious  injury  to 
plaintiflF's  business.  The  two  causes  of  action  are  separate 
and  distinct,  founded  and  dependent  upon  distinct  and,  in 
many  essential  respects,  different  principles.  It  is  recognized 
by  the  pleader  that,  while,  for  the  wrongs  set  forth  as  the 
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basis  of  the  first  cause  of  action,  he  relies  upon  the  language 
of  the  statute,  alleges  specific,  actual  damages  to  the  plain- 
tiflF's  property  and  business  and  demands  the  statutory  meas- 
ure of  recovery,  in  the  second  cause  of  action  he  properly 
alleges  that  the  wrongs  of  which  he  complains  were  com- 
mitted maliciously,  willfully,  wickedly,  etc.,  and  for  this  he 
demands  punitive,  or  vindictive,  damages.  It  is  manifest 
that,  for  the  matters  and  things  set  forth  in  the  second  cause 
of  action,  the  plaintiff  must  find  his  right  to  invoke  the  juris- 
diction of  the  Circuit  Court  of  the  United  States,  in  the  act 
of  1887-88,  because  of  the  diversity  of  citizenship  between 
defendant  and  itself,  and  that,  in  seeking  defendant  for  the 
purpose  of  suing,  it  is,  by  the  exprcvss  provisions  of  the  act, 
compelled  to  go  to  the  district  of  which  it  is  "  an  inhabitant," 
or  sue  in  the  district  of  its  own  residence,  unless  defendant 
waives  its  privilege  and  consents  to  be  sued  in  some  other 
district.  The  plaintiff  has  sued  in  a  district  of  which  neither 
the  defendant,  nor  itself,  is  an  inhabitant,  and  defendant,  in 
the  appropriate  way,  raises  the  objection  to  the  venue.  Does 
the  fact  that  it  is  sued  jointly  with  the  Wells- Whitehead 
Company,  an  inhabitant  of  this  district,  for  a  wrong  alleged 
to  have  been  committed  jointly,  deprive  it  of  the  right  to 
make  the  objection? 

In  Stratvbridge  v.  Curtiss^  3  Cranch,  267,  2  L.  Ed.  435, 
Chief  Justice  Marshall  said : 

"  Each  distinct  interest  shall  be  represented  by  persons,  all  of  whom 
are  entitled  to  sue,  or  may  be  sued,  in  the  federal  courts." 

In  Coal  Co.  v.  Blatchford,  11  Wall.  172,  20  L.  Ed.  179,  it  is 
said: 

"  If  there  be  several  defendants,  each  defendant  must  be  liable  to 
be  sued,  or  the  Jurisdiction  cannot  be  entertained."  Anderson  v. 
Watt,  138  U.  S.  694.  11  Sup.  Ct.  440,  34  L.  Ed.  1078. 

The  question  is  discussed  by  Circuit  Judge  Gray  in  Lengel 
V.  Am.  Smelt.  <&  Ref.  Co.  (C.  C.)  110  Fed.  19.  After  citmg 
the  authorities,  the  learned  judge  says: 

**  The  cases  in  the  Supreme  Court,  Just  referred  to,  were,  it  Is  true, 
dealing  with  the  question  of  diverse  citizaiship  only,  as  a  ground  of 
Jurisdiction;  [121]  but  the  reasoning  by  which  the  conclusion  is 
reached,  that  aU  the  indispensable  parties  must  be  competent  to  «nc. 
or  be  sued,  in  order  to  support  the  Jurisdiction,  is  applicable  to  the 
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requirements  of  the  act  of  1888,  upon  which  the  motion  to  dismtes  Is 
grounded.  When  the  jurisdiction,  therefore,  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of  different  states,  as  la  tlie 
case  here,  the  requirement  of  the  act  plainly  is  that  suit  must  be 
brought  either  in  the  district  where  all  the  plaintiffs,  if  there  be  more 
than  one,  reside,  or  In  the  district  where  all  the  defendants,  if  there 
be  more  than  one,  reside.  In  this  case  the  suit  having  been  brought 
by  a  citizen  and  resident  of  Pennsylvania,  in  the  district  of  New 
Jersey,  it  is  requisite,  under  the  act  in  question,  that  all  the  defend- 
ants named  in  the  bill  be  residents  of  New  Jersey."  Jenkins  v.  York 
Cliff  Co.  (C.  C.)  110  Fed.  807;  Excelsior  Co.  v.  Brown,  74  Fed.  321. 
20  C.  C.  A.  428. 

It  is  well  settled  that  the  defendants  may  be  sued  sepa- 
rately. 

**  When  several  persons  have  been  jointly  concerned  in  the  commis- 
sion of  a  wrongful  act,  they  may  all  be  charged  jointly  as  principals, 
or  the  plaintiff  may  sue  all  of  them  separately,  torts  being  in  their 
nature  several,  even  when  the  wrongful  act  was  jointly  committed.** 
Sessions  v.  Johnson,  95  U.  S.  347,  24  L.  Ed.  596. 

**  The  act  of  each  of  several  joint  wrongdoers  is  regarded  as  the  act 
of  all,  and  the  acts  of  all,  in  consummation  of  a  common  purpose,  are 
regarded  as  the  acts  of  each."  Powell  v.  Thompson,  80  Ala.  66; 
Graham  v.  Houston,  15  N.  C.  232. 

From  an  examination  of  the  authorities  it  would  seem  clear 
that,  as  to  the  second  cause  of  action,  the  defendant  American 
Tobacco  Company  can  be  sued  only  in  the  district  whereof 
"  it  is  an  inhabitant."  The  special  demurrer  must  be  sus- 
tained. As  the  defendant  Wells- Whitehead  Tobacco  Com- 
pany does  not  join  in  the  demurrer,  the  only  order  which, 
following  the  practice  prCvScribed  by  the  Code  of  Civil  Pro- 
cedure of  North  Carolina,  can  be  made,  is  that,  as  to  the  de- 
fendant the  American  Tobacco  Company,  the  second  cause 
of  action  be  dismissed.    It  is  so  ordered. 

The  defendants  moved  the  court  to  strike  out  certain  por- 
tions of  paragraphs,  and  the  whole  of  certain  paragraphs,  in 
the  complaint  specifically  set  out  in  the  motion,  for  that  they 
were  immaterial,  irrelevant,  redundant,  and  contained  mere 
evidence  instead  of  allegation.  This  being  an  action  at  law, 
the  rules  of  practice,  pleading,  and  procedure  shall  etmfonn, 
as  near  as  may  be,  to  those  rules  prevailing  in  the  state  Code 
of  Practice  and  Pleading.  While,  therefore,  in  disposing  of 
the  moticm,  recourse  must  be  had  to  the  North  Carolina  Code 
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of  Civil  Procedure,  where,  in  like  cases,  the  Supreme  Court 
of  the  United  States  has  made  deliverance,  its  decisions  must 
control.  The  elementary  principle,  upon  which  all  modern 
Codes  of  pleading  is  based,  requires  the  plaintiff,  in  his  com- 
plaint or  declaration,  to  set  forth  "  a  plain  and  concise  state- 
ment of  the  facts  constituting  a  cause  of  action  without  un- 
necessary repetition."  For  a  violation  of  this  rule,  the  de- 
fendant may  move  the  court  to  strike  out  irrelevant  and  re- 
dundant matter.  Revisal  1905,  §  496.  While  the  courts  will, 
in  proper  cases,  grant  such  motion,  they  usually  permit  a 
plaintiff  to  state  his  cause  of  action  in  his  own  way,  provided 
he  avoids  scandalous  and  indecent  matter.  It  is  very  difficult 
to  analyze  a  complaint  and  eliminate  all  matter  which  may, 
upon  the  trial,  prove  to  be  immaterial  or  irrelevant  without 
unduly  restricting  the  plaintiff's  right  to  "  tell  a  con- 
[122Jnected  story  "  of  his  grievance.  The  strict  technical 
rules  of  pleading,  the  enforcement  of  which  so  often  delayed 
and  frequently  defeated  justice,  have  been  abrogated  by 
modern  codes,  or  rules  of  court.  It  is,  however,  an  elemen- 
tary rule  of  pleading  which  should  always  be  observed  and 
enforced  that  facts,  and  not  evidence,  should  be  alleged.  The 
purpose  of  all  pleading  is  to  bring  the  parties,  at  the  earliest 
possible  period,  after  the  writ  is  issued,  to  either  the  general 
issue  or,  when  proper,  to  specific  issues  of  fact,  the  decision 
of  which,  by  the  jury,  will  enable  the  court  to  determine  and 
declare  the  legal  right  and  enforce  the  legal  remedy.  There 
are  a  number  of  causes  of  actions,  or  remediable  wrongs, 
which,  from  their  nature,  cannot  be  stated  with  sufficient 
definiteness  to  enable  the  court  to  proceed  without  resorting 
to  more  than  the  usual  particularity  of  allegation.  This  is 
peculiarly  true  where  an  unlawful  conspiracy  is  charged. 
For  the  purpose  of  removing  uncertainty  in  allegation,  either 
in  indictments  or  complaints  in  such  cases,  the  courts  usually 
require,  upon  demand,  a  bill  of  particulars.  A  very  satis- 
factory description  of  a  complaint  sufficiently  definite  in  an 
action  for  unlawful  conspiracy  is  found  in  Murray  v.  Mc- 
Garigle^  69  Wis.  483,  34  N.  W.  522,  wherein  it  is  said  : 

••A  complaint  for  conspiracy  setting  out,  by  way  of  inducement,  the 
circumstances  under  wliicli  the  injury  complained  of  was  committed, 
the  conspiring  together  and  common  purpose  of  the  defendants,  the 
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means  used  to  accomplish  their  present  purpose,  the  objects  to  be 
attained,  the  overt  acts  of  one,  or  more,  of  the  defendants  In  pur- 
suance of  such  common  purpose,  is  sufficiently  definite." 

So  Chief  Justice  Shaw,  in  the  leading  case  of  Covh.  v. 
Hunt,  4  Mete.  (Mass.)  126,  38  Am.  Dec.  346,  says: 

**  Ck)nspiracy  is  an  offense  which  specifically  demands  the  application 
of  that  wise  and  humane  rule  of  the  common  law  that  an  indictment 
shall  state,  with  as  much  certainty  as  the  nature  of  the  case  will 
admit,  the  facts  which  constitute  the  crime  Intended  to  be  charged." 

*'  It  is  never  enough  that  the  purpose  or  the  means  are  so  described 
that  they  may  be  unlawful.  If  that  is  left  uncertain,  the  indictment 
is  fatally  defective.  It  must  appear  to  the  court  that,  if  the  facts 
alleged  are  proved  as  stated,  without  any  additional  fact,  or  circum- 
stance, there  can  be  no  doubt  of  the  illegality  of  the  conduct  charged, 
nor  of  its  criminality."    State  v.  Parker,  43  N.  H.  85. 

Chief  Justice  Fuller,  in  Pettibone  v.  U.  S.,  148  U.  S.  197, 
13  Sup.  Ct.  542,  37  L.  Ed.  419,  says: 

"The  general  rule  in  reference  to  an  indictment  (for  conspiracy) 
is  that  all  the  material  facts  and  circumstances  embraced  in  the  defi- 
nition of  the  offense  must  be  stated,  and  that,  if  any  essential  element 
of  the  crime  is  omitted,  such  omission  cannot  t>e  supplied  by  intend- 
ment or  implication.  The  charge  must  be  made  directly,  and  not,  by 
implication,  or  by  way  of  recital."  United  States  v.  Carll,  105  U.  S. 
612,  26  L.  Ed.  1135. 

In  Swift  <&  Co.  V.  U,  S,,  196  U.  S.  375,  25  Sup.  Gt.  276, 
49  L.  Ed.  518,  in  discussing  the  sufficiency  of  the  bill,  in  a 
suit  in  equity,  brought  under  the  Anti-Trust  Act,  Mr.  Justice 
Holmes  says: 

"The  scheme  alleged  Is  so  vast  that  it  presents  a  new  problem  In 
pleading.  If,  as  we  must  assume,  the  scheme  is  entertained,  it  is,  of 
course,  contrary  to  the  very  words  of  the  statute.  Its  size  makes  the 
violation  of  the  law  more  conspicuous,  and  yet  the  same  thing  makes 
it  impossible  to  fasten  the  principal  fact  to  a  certain  time  and  place. 
The  elements,  too,  are  so  numerous  and  [123]  shifting,  even  the  con- 
stituent parts  alleged  are  and,  from  their  nature,  must  be,  so  exten- 
sive in  time  and  space,  that  something  of  the  same  impossIbiUty 
applies  to  them." 

Colt,  Circuit  Judge,  in  CUley  v.  United  States  Mac.  Co. 
(C.  C.)  152  Fed.  726,  sustaining  a  demurrer  to  the  declara- 
tion in  an  action  brought  under  the  seventh  section  of  the 
statute,  says: 

"Under  the  act  of  July  2,  1890,  it  Is  not  sufficient  to  frame  the 
declaration  in  the  words  of  the  statute.     The  statute  does  not  set 
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forth  the  elements  of  the  offenses  which  are  forbidden ;  and,  further, 
there  may  be  contracts  in  restraint  of  trade  between  the  states  or 
with  foreign  countries,  and  attempts  to  monopolize  such  trade  or  com- 
merce which  are  not  within  the  statute.  These  circumstances  made  it 
imperative  that  the  substance  of  the  contracts  in  restraint  of  trade, 
or  the  substantial  facts  which  constitute  the  attempt  to  monopolise, 
should  be  set  forth  in  the  declaration." 

In  Bice  v.  Standard  Oil  Co.  (C.  C)  134  Fed.  464,  an 
action  brought  under  the  statute,  the  defendant  moved  the 
court  to  strike  out  the  entire  declaration  on  the  ground  that 
it  was  "  irregular  and  defective  and  so  framed  as  to  prejudice, 
embarrass,  and  delay  a  final  trial  of  the  action."  Lanning. 
District  Judge,  discussing  the  question,  says: 

"  It  is  apparent  that  mere  proof  that  the  defendant  has  entered  into 
a  contract,  or  engaged  in  a  combination  or  conspiracy  in  restraint  of 
trade,  or  commerce,  among  the  several  states,  will  not  be  sufficient 
to  support  a  cause  of  action  under  the  seventh  section,  for  there  must, 
in  addition  thereto,  be  proof  that  the  plaintiff  has,  by  reason  thereof, 
sustained  damage.  In  his  declaration,  therefore,  the  plaintiff  must 
aver  not  only  facts  showing  such  a  contract  or  combination  as  is 
declared  to  be  unlawful,  but  facts  showing  that,  by  reason  of  such 
unlawful  contract,  or  combination,  he  has  been  injured  in  his  business 
or  property." 

It  is  not  contended  that  the  complaint,  in  its  entirety,  is 
demurrable  for  that  it  does  not  set  forth  a  cause  of  action 
or  is  not  sufficiently  definite,  but  that  it  contains  "  irrelevant 
and  redundant  matter."  Many  of  the  cases  cited  by  defend- 
ant discuss  the  merits  of  the  complaint  upon  demurrer — 
that  the  allegations  do  not  set  out  any  cause  of  action  within 
the  words  or  purview  of  the  statute.  The  motion  to  strike 
out  irrelevant  and  redundant  matter  cannot  be  resorted  to  for 
the  purpose  of  trying  the  question  of  the  sufficiency  of  the 
complaint;  that  can  be  done  only  by  a  demurrer.  20  Enc. 
PI.  &  Pr.  988.  If  the  complaint  sets  out  no  more  than  is 
required  to  sustain  the  action,  such  matter  cannot  be  said  to 
be  irrelevant  or  redundant,  although  there  may  be,  inter- 
mingled with  the  essential  allegation,  expressions  and  lan- 
guage not,  strictly  speaking,  necessary.  It  is  uniformly  held 
that,  in  order  to  recover,  the  plaintiff  must  allege  that  the 
defendants  have  formed  a  conspiracy,  or  combination,  in 
restraint  of  trade,  or,  if  there  be  but  one  defendant  whose 
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acts  are  made  the  basis  of  the  action,  that  it  is  of  itself  such 
a  combination,  within  the  purview  of  the  act  To  do  this  it 
is  not  only  proper,  but  necessary  to  set  forth  fully  the  origin, 
character  of  defendant,  its  history,  in  regard  to  the  alleged 
unlawful  conduct,  growth,  methods  of  business  in  the  respect 
complained  of,  and  its  combination  with  the  other  persons  or 
corporations  involved,  etc.  It  is  only  in  recent  years  that 
actions  of  this  character  have  found  their  way  into  the 
courts  and,  as  said  by  Mr.  Justice  Holmes : 
"They  present  a  new  problem  in  pleading." 

[124  J  What  constitutes  a  combination  in  restraint  of  trade, 
within  the  meaning  of  the  act,  although  frequently  discussed 
and,  in  a  few  cases,  decided,  has  not  yet  passed  beyond  the 
domain  of  debate  in  the  courts.  Two  cases  of  national  con- 
cern, in  one  of  which  one  of  the  present  defendants  is  a  party, 
involving  the  question,  are  now  pending  in  the  Supreme 
Court.  In  the  Northern  Securities  Co.  case^  193  U.  S.  831, 
24  Sup.  Ct.  454  (48  L.  Ed.  679),  it  is  said: 

"  The  act  declares  Illegal  every  contract,  combination,  or  conspiracy, 
in  whatever  form,  of  whatever  nature,  whoever  may  be  the  parties 
to  it,  which  directly,  or  necessarily,  operates  in  restraint  of  trade,  or 
commerce  among  the  several  states." 

In  several  of  the  reported  cases,  the  complaint,  declara- 
tion, or  petition  is  set  out  in  full  showing  that,  in  setting 
forth  the  first  essential  fact,  the  pleaders  have  given  a  full 
history  of  the  conduct  and  course  of  business  of  the  defend- 
ants, and  this  has  generally  been  sustained  by  the  courts. 
While  it  may  be  that  some  unnecessary  matter  is  referred  to 
in  the  complaint  in  this  case,  taken  as  a  whole,  it  conforms  to 
the  precedents  which  we  have.  To  eliminate  all  such  matter 
which,  upon  a  critical  analysis,  might  seem  irrelevant  or  re- 
dundant, would  endanger  the  structure  upon  which  the  plain- 
tiff's cause  of  action  is  founded.  Pleadings  are  to  be  given  a 
fair,  liberal  construction.  If,  upon  the  trial,  such  matters  are 
found  to  be  irrelevant,  they  will  be  eliminated  by  excluding 
evidence  in  regard  to  them. 

The  plaintiff  must  set  forth  its  own  origin,  character  of 
business,  and  other  relevant  matter,  so  that  the  court  may 
see  that  its  business  bears  such  relation  to  the  alleged  un- 
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lawful  character  and  conduct  of  defendants  as  brings  it 
within  the  provisions  of  the  statute.  This  has  been  done. 
The  final  and  essential  allegation  is,  that  "by  reason  of" 
the  conduct  of  defendant  in  doing  the  things  forbidden,  or 
declared  to  be  unlawful,  it  has  been  injured  in  "  its  business 
or  property,"  and  the  character  and  extent  of  the  damage. 
In  meeting  this  requirement,  the  plaintiflF  sets  forth,  at  much 
length,  a  course  of  conduct  by  defendant  American  Tobacco 
Company,  by  itself,  and  in  connection  with  its  co-defendant, 
which  brings  the  case  clearly  within  the  principles  announced 
in  Loewe  v.  Lawler^  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L. 
Ed.  488. 

Referring  to  the  declaration  in  that  case,  Chi  f  Justice 
Fuller  says: 

"  We  have  given  the  declaration  In  full  in  the  margin,  and  it  appears 
therefrom  that  it  is  charged  that  defendants  formed  a  combination 
to  directly  restrain  plalntiflTs  trade;  that  the  trade  to  be  restrained 
was  interstate;  that  certain  means  to  attain  such  restraint  were  con- 
trived to  be  used  and  employed  to  that  end;  that  these  measures 
were  so  used  and  employed  by  defendants;  and  that  thereby  they 
injured  plaintitTs  business." 

The  demurrer  was  overruled.  In  the  same  case,  Piatt. 
District  Judge,  on  a  motion  to  strike  out  matter  from  the 
complaint,  says : 

"  It  is  not  understood  to  be  one  of  the  functions  of  the  court  on 
such  a  motion  as  this  to  compel  the  plaintiffs  to  state  their  case  in 
the  way  most  satisfactory  to  defendants  Indeed,  it  is  not  eauy 
to  conceive  how  such  a  complicateti  situation,  covering  as  it  does  such 
an  Important  and  serious  question,  could  have  been  otherwise  set 
forth.  At  any  rate,  a  close  scrutiny  of  the  complaint  discloses  noth- 
ing which  is  80  obviously  wrong  that  it  ought  to  be  expunged  on 
motion." 

[185 J  It  is  true,  as  suggested  by  defendants,  that  this  case 
involved  a  charge  of  an  unlawful  combination  involving  a 
labor  boycott.  This,  however,  does  not  affect  the  question 
under  discussion.  In  People's  Tob.  Co.  v.  Am,  Toh.  Co.^  170 
Fed.  39C,  95  C.  C.  A.  566,  an  action  brought  under  section  7 
of  the  act,  Circuit  Judge  Shelby^  after  enumerating  the  es- 
sential averments  of  the  petition,  says: 

*•  If  the  petition  contains  these  essential  averments,  it  is  not  sub- 
ject to  an  exception  of  no  cause  of  action,  although  it  may  contain 
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surplusage  and  may  specify  some  of  the  items  of  damage,  which  may 
not  be  recoverable/* 

He  uses  the  following  language,  which  may  well  be  applied 
to  the  complaint  in  this  case : 

"At  a  great  length,  and  with  minute  details,  the  petition  alleges 
and  describes  the  combination  or  conspiracy  in  restraint  of  inter- 
state trade  and  commerce,  showing  that  it  is  such  as  is  condemned  by 
the  first  section  of  the  act.  With  equal  fullness  there  are  allegations 
of  an  attempt  by  the  defendants,  with  other  conspirators,  to  monop- 
olize the  trade  or  commerce  in  tobacco  among  the  several  states,  such 
an  attempt  and  conspiracy  as  is  condemned  by  the  second  section  of 
the  act.  It  is  there  alleged  that  the  plaintiff  was  engaged  in  inter- 
state trade,  or  business,  such  as  that  engaged  in  by  def^idant's  com- 
panies, and  that  the  described  acts  of  the  defendant  were  done  for 
the  purpose  of  obtaining  a  monopoly  and  destroying  the  business  of 
the  plaintiff/' 

The  demurrer  was  overruled,  reversing  the  district  judge. 
While,  in  several  of  the  cases  found  in  the  reports,  a  tendency 
appears  to  restrict  the  language  of  the  act  and  narrow  the 
remedy  provided  by  section  7,  there  is  a  manifest  tendency 
on  the  part  of  the  Supreme  Court,  and  many  cases  in  the 
Circuit  Court,  to  apply  to  the  act  the  fundamental  rule 
of  construction  which  requires  the  court  to  so  interpret  stat- 
utes that  they  repress  the  evil  and  advance  the  remedy.  The 
evil  at  which  this  statute  is  aimed  is  of  national  importance, 
and  the  remedies  provided  for  its  punishment  and  repression 
should  not  be  restricted  by  technical  and  narrow  rules  of 
pleading.  If  the  plaintiff  in  an  intelligent  way  and  by  "  a 
connected  story  "  sets  forth  his  grievance,  he  should  not  be 
turned  away  from  the  court  or  his  pleading  so  mutilated,  by 
striking  out  more  or  less  essential  averments,  as  to  em- 
barrass him  and  unduly  limit  the  scope  of  his  proof  when  he 
comes  to  trial.  The  motion  to  strike  out  matters  of  aver- 
ment is  denied.  It  is,  however,  manifest  that,  in  several 
respects,  the  complaint  sets  out  matter  which  is  purely  evi- 
dentiary.    This  should  be  eliminated. 

In  paragraph  6  of  the  first  cause  of  action  it  is  alleged : 

"That  the  American  Tobacco  Company  constitutes,  and  is  itself,  a 
combination  in  violation  of  the  act  of  Congress  approved  July  2,  1890, 
entitled  'An  act  to  protect  trade  and  commerce  against  nnlawful 
restraints  and  monopolies,*  and  has  been  so  held  and  adjudged  in  a 
final  decree  of  the  United  States  Circuit  Court  for  the  Southern  Dis- 
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trict  of  New  York  in  the  United  States  v.  American  Tobacco  Co,  and 
others,  filed  December  15,  1908,  and  said  decree  is  here  expressly 
pleaded  and  asked  to  be  made  a  part  hereof,  a  copy  of  which  is  hereto 
attached,  marked  *A.*  ** 

It  does  not  appear  how  the  decision  of  the  Circuit  Court 
of  New  York  in  a  suit  in  equity  brought  by  the  Government 
for  the  purpose  of  enjoining  the  defendant  American  To- 
bacco Company,  and  other  corporations,  from  holding  stock 
in  said  corporations,  can,  in  any  [126]  manner,  be  relevant 
to,  or  affect,  the  plaintiff's  cause  of  action.  The  ruit  is  not 
between  the  parties  to  this  action,  or  any  one  in  privity  with 
them,  nor  has  the  plaintiflF  any  connection  with  any  of 
the  parties  to  it.  The  only  way.  and  the  sole  purpose  for 
which  a  judgment  in  another  suit  may  be  pleaded,  is  to 
show  an  estoppel  of  record  or  sustain  the  plea  of  r^  judicata. 
If  the  purpose  of  the  allegation  is  to  advise  the  court  that 
another  court  has  adjudged  the  defendant  to  be  a  violator 
of  the  law,  this  may  be  done  by  citing  the  decision  as  an 
authority.  It  will  be  noted  that  the  decree  provides  that,  if 
any  of  the  parties  enjoined  appeal  to  the  Supreme  Court, 
the  injunction  shall  be  suspended  during  the  pending  of  such 
appeal.  It  is  a  matter  within  our  knowledge  that  the  cause 
is  now  pending  on  appeal  in  the  Supreme  Court  of  the 
United  States.  The  allegation  presents  no  issuaiJe  contro- 
versy, nor  would  the  decree,  or  the  fact  that  an^  such  suit 
is  pending,  be  competent  in  evidence  upon  any  issue  which 
could  possibly  be  founded  upon  the  pleadings.  The  aver- 
ment is  not  only  evidentiary,  but  irrelevant. 

The  motion  to  strike  it  out  is  allowed. 

In  paragraph  15  it  is  alleged : 

"That  the  illegal  purpose  of  the  defendants  to  injure  and  destroy 
the  business  of  plaintiffs  Is  disclosed  by  certain  letters  written  or 
ie<-elved  by  Percival  J.  Hill,  vice  president  of  the  American  Tobac<*o 
Company,  to  or  from  W.  M.  Carter,  R.  G.  Briggs,  and  others,  and 
found  in- the  letter  book  of  said  Percy  J.  Hill;  the  said  letters  having 
been  introduced  In  evidence  fn  the  case  of  United  States  v.  American 
Tobacco  Co,,  tried  in  the  United  States  Circuit  Court,"  etc. 

It  may  be  that  several  of  the  letters  attached  as  Exhibits 
B,  C,  D  would  be  competent  evidence  on  the  trial  of  the 
case;  but  many  of  them  do  not,  so  far  as  can  be  seen,  have 
10870''— S.  Doc.  111.  62-1,  vol  3 50 
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any  relevancy  to  the  issues.  In  any  event,  they  are  but  evi- 
dentiary, and  do  not  come  within  the  well-settled  rules  of 
pleading  as  proper  exhibits.  The  paragraphs  referring  to 
them,  together  with  the  exhibits,  should  be  stricken  out 

In  the  supplemental  complaint  filed  after  W.  M.  Carter 
had  been  made  a  party  defendant,  certain  conversations 
alleged  to  have  been  had  by  said  Carter,  set  out  in  full,  and  a 
typewritten  memorandum  made  at  the  time  by  way  of  ex- 
hibit, are  attacked.  This  matter  and  the  exhibit  is  strictly 
evidentiary.  The  declarations  of  Carter  relied  upon  to  show 
a  conspiracy  between  his  co-defendants  and  himself  are  in- 
competent as  against  them,  and  would  not  be  admissible  in 
evidence.    They  should  not  be  set  out  in  the  complaint 

The  motion  to  strike  out  the  alleged  conversations  with 
Carter  and  the  Exhibit  E  is  allowed. 

In  all  other  respects  than  those  referred  to,  the  motion  i? 
denied* 


[160]    WARE-KRAMER   TOBACCO   CO.   ET   AL.    v. 
AMERICAN  TOBACCO   CO.   ET  AL.« 

(Circuit  Court,  B.  D.  North  Carolina,  Raleigh  Division.    June  16, 

1910.) 

[180  Fed.  Rep.,  160.] 

Equity  (§  153) — ^Pleading — Requisites. — A  bill  in  equity  should  be 
construed  to  mean  what  It  fairly  conveys  by  a  fairly  exact  use  of 
English  speech.* 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  S  386;  Dec 
Dig.  §  153.] 

[161]  Action  (§  5) — Violation  of  Statutes — Right  to  Rbooveb. — 
By  violating  a  criminal  or  penal  statute  one  does  not  render  himself 
liable  to  a  private  citizen  unless  the  unlawful  conduct  Is  the  proxi- 
mate cause  of,  or  results  In,  some  special  injury  to  such  qitiz^i's 
business  or  property. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec.  Dig.  S  6.] 

•For  opinion  sustaining  demurrer  to  original  complaint  (178  Fed. 
Rep.  117)  see  ante,  p.  768. 
^  Syllabus  copyrighted,  1910,  by  West  Publishing  Company. 
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Monopolies  (5  12) — ^Anti-Tbust  Law — Pubpose.— The  prohibitory 
provisions  of  Anti-Trust  Law  July  2,  1890,  c.  647,  5  7,  28  Stat.  210 
(U.  S.  Comp.  St  1901,  p.  3202),  apply  to  all  contracts  in  restraint  of 
interstate  or  foreign  trade  or  commerce,  without  exception  or  limi- 
tation, and  are  not  confined  to  those  in  which  the  restraint  is  unrea- 
sonable. 

[fei.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  10;  Dec. 
Dig.  I  12.] 

Monopolies  (§  28) — ^Anti-Tbust  Law — Private  Sxhts  for  Viola- 
tion.— Under  the  express  terms  of  Anti-Trust  Law  July  2,  1890,  c. 
647,  I  7,  26  Stat  210  (U.  S.  Comp.  St  1901,  p.  3202),  one  injured  in 
business  or  property  by  another  through  a  combination  or  con- 
spiracy to  restrain  or  monopolize  interstate  trade  may  sue  for  his 
damage. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  18;  Dec. 
Dig.  §  28.] 

Monopolies  (I  28) — Anti-Trust  Law — Private  Suit  for  Violation — 
Pleading — Sufficiency. — A  complaint,  under  Anti-Trust  Law  July 
2,  1890,  c.  647,  §  7,  26  Stat.  210  (U.  S.  Comp.  St.  1901,  p.  3202),  for 
damages,  is  not  insufficient  as  falling  to  show  a  violation  of  the 
law  or  injury  to  ])lalntiff,  where  It  sets  out  the  origin  and  history 
of  one  of  defendant  companies  In  absorbing  competing  companies 
engaged  in  manufacturing  tobacco;  a  histoi*y  of  the  formation, 
growth,  etc.,  of  the  other  defendant  company;  absorption  of  the 
latter  by  the  former,  under  an  agreement  to  keep  the  purchase 
secret,  all  done  in  furtherance  of  the  first  company's  purpose  to 
monopolize  the  business  of  manufacturing  tobacco  and  cigarettes  In 
violation  of  such  law;  a  conspiracy  between  the  two  companies  to 
monopolize  the  supply  of  manufactured  tobacco  throughout  the 
country ;  that  in  furtherance  of  a  general  plan  to  restrain  interstate 
trade  in  tobacco,  and  monopolize  its  manufacture  and  sale,  defend- 
ants first  resorted  to  unfair  and  oppressive  means,  fully  set  out,  to 
prevent  plaintiff  company's  organization;  that  plaintiff's  stock- 
holders and  prospective  stockholders  were  threatened  with  injury 
in  business  if  they  pressed  the  plaintiff's  business;  that  one  of 
plaintiff's  incorporators  was  offered  inducements  to  abandon  plain- 
tiff; that  false  and  unjust  statements  were  circulated  concerning 
plaintiff;  that  plaintiff  established  a  prosperous  interstate  business 
and  would  have  grown  but  for  defendants'  unlawful  acts ;  that  plain- 
tiff's customers  were  unlawfully  taken  away  by  defendants'  threats 
and  inducements ;  that  cigarettes  were  sold  below  cost ;  that  jobbers 
and  dealers  in  plain tiflTs  territory  were  given  free  goods  and  extra 
discounts  to  press  sales  as  against  plaintiff's  goods;  that  defendants' 
employee  obtained  employment  as  plaintiff's  sales  manager  to  in- 
jure and  did  injure  plaintifTs  business  in  a  specified  way,  as  part  of 
defendants'  scheme ;  that  defendants  conspired  to  destroy  plaintiff's 
business,  etc. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  8  28.] 
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Pleading  (§  68) — Sufficiency — Allegations  on  Belist. — ^An  aflega- 
tion  that  plaintiff  has  "reason  to  believe,"  and  therefore  "alleges," 
etc,  is  sufficient  under  Revisal  N.  C.  1905,  §  489,  requiring  matter  to 
be  alleged  as  of  plaintiff's  knowledge  or  upon  "  informatlOD  and 
beUef." 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  140;^Dec 
Dig.  §  68.1 

[162J  Suit  by  Ware-Kramer  Tobacco  Company  and 
jinother  apiinst  the  American  Tobacco  Company  and  others. 
On  demurrer  to  the  amended  complaint.  Demurrer  over- 
ruled. 

F,  A.  Daniels^  C.  C.  Daniels^  F,  A.  Woodard^  and  N.  T. 
Green^  for  plaintiffs. 

Aycock  and  Winston^  Junius  Parker^  and  F.  L.  Fuller^  for 
defendants. 

Connor,  District  Judge. 

The  plaintiff,  in  accordance  with  the  opinion  filed  herein, 
May  8,  1910  (178  Fed.  117),  upon  the  motion  made  by  de- 
fendant to  strike  out  certain  portions  of  the  complaint,  has 
filed  an  amended  complaint,  containing  all  of  the  material 
averments  in  the  original.  Defendants  join  in  a  demurrer, 
the  specific  grounds  of  which  are: 

1.  That  the  complaint  does  not  state  any  facts  showing 
that  defendants,  or  either  of  them,  have  violated  the  federal 
anti-trust  law — have  monopolized,  or  attempted  to  monopo- 
lize, or  have  contracted,  combined,  or  conspired  to  restrain 
interstate  or  foreign  trade  or  commerce,  or  that  such  has  been 
the  effect  of  the  acts  and  facts  therein  aUeged. 

2.  That  it  does  not  state  any  facts  showing  that  plaintiff 
has  been  injured  by  any  violation  of  the  anti-trust  law,  cm: 
any  acts  monopolizing,  or  attempting  to  monopolize,  any 
contracts,  combinations,  or  conspiracies  to  restrain  inter- 
state or  foreign  trade  or  commerce,  as  injuriously  affecting 
the  plaintiff. 

3.  That  it  does  state  facts  showing  that  the  acts  complained 
of  are  only  such  as  have  always  been  permissible  in  competi- 
tion, and  only  such  as  are  not  only  not  forbidden,  but  are 
specially  encouraged,  by  the  federal  anti-trust  law. 
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It  is  neither  necessary,  nor  desirable,  at  this  time,  and  in 
the  present  condition  of  the  record,  to  do  more  than  ascer- 
tain whether,  in  view  of  such  decisions  as  have  been  made 
throwing  light  upon  the  interpretation  of  the  statute,  the 
facts  alleged,  with  the  inferences  to  be  drawn  therefrom, 
most  favorable  to  plaintiff,  the  action  can  be  maintained. 
It  is  conceded  that,  before  an  affirmative  answer  can  be  given 
to  this  question,  it  must  appear  from  allegations  in  the  com- 
plaint : 

1.  That  defendants,  the  American  Tobacco  Company  and 
the  Wells- Whitehead  Tobacco  Company,  have  entered  into 
"  a  contract,  or  combination,  in  the  form  of  a  trust,  or  other 
wise,"  or  conspiracy  in  restraint  of  interstate  trade  or  com- 
merce; or  "  that  defendants  have  monopolized,  or  attempted 
to  monopolize,  or  have  combined  or  conspired  to  monopolize 
a  part  of  the  trade  or  commerce  among  the  several  states,  or 
with  some  foreign  nation."  These,  and  each  of  them,  are 
"  the  things  forbidden  and  declared  to  be  unlawful "  by  the 
act. 

2.  That  plaintiff  has  been  injured,  as  alleged,  in  its  "  busi- 
ness or  property  "  by  reason  of  the  unlawful  acts  of  de- 
fendants. 

These  are  the  essential  elements,  upon  the  existence  of 
which  the  plaintiff's  action  is  founded.  Act  July  2,  1890,  c. 
647,  26  Stat.  210  (U.  S.  Comp.  St.  1901,  p.  3202). 

[163]  The  complaint,  at  considerable  length,  with  full- 
ness of  detail,  and  in  substantial  resj>ects  corresponding  to 
declarations,  petitions,  and  bills  in  equity,  held  sufficient 
by  the  federal  courts,  sets  out  the  origin,  history,  growth, 
and  conduct  of  the  defendant  American  Tobacco  Company 
in  absorbing  competing  companies,  or  companies  engaged 
in  the  manufacture  of  tobacco  in  all  of  its  forms.  The  com- 
plaint proceeds  to  set  forth  a  history  of  the  formation, 
growth,  etc,  of  the  defendant  Wells- Whitehead  Tobacco 
Company,  and,  after  describing  the  various  attempts  of  the 
American  Tobacco  Company  to  destroy  its  business,  sets 
forth  the  manner  in  which  it  acquired  a  controlling  interest 
in  the  stock  of  said  Wells- Whitehead  Company,  alleging  an 
agreement  between  the  officers  of  both  companies  that  the 
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purchase  should  be  kept  secret,  etc  All  of  this,  it  is  alleged, 
was  in  furtherance  of  the  purpose  of  the  American  Tobacco 
Company  to  monopolize  the  business  of  manufacturing  to- 
bacco and  cigarettes  in  violation  of  the  provisions  of  the  fed- 
eral Anti-Trust  law.  The  complaint,  in  this  respect,  is  drawn 
upon  the  lines,  and  in  substantial  accordance  with  the  peti- 
tion, or  bill,  in  Peofle^s  Tobacco  Co,  v.  Am.  Tohacco  Co.^  170 
Fed.  406,  95  C.  C.  A.  566,  and  sustained  by  the  Circuit  Court 
of  Appeals  of  the  Fifth  Circuit. 

In  Swift  V.  United  States,  196  U.  S.  375,  25  Sup.  Ct  276, 
49  L.  Ed.  518,  Mr.  Justice  Holmes,  discussing  a  demurrer  to 
the  bill  in  equity  filed  by  the  government  for  the  purpose  of 
enjoining  the  "  meat  trust,"  for  alleged  violation  of  the  stat- 
ute, says: 

"  The  scheme,  as  a  whole,  seems  to  us  to  be  within  reach  of  the  law. 
The  constituent  elements,  as  we  have  stated  them,  are  enough  to  give 
the  scheme  a  body  and,  for  all  that  we  can  say,  accomplish  it  More- 
over, whatever  we  may  think  of  them  separately,  when  we  take  tliem 
up  as  distinct  charges,  they  are  alleged  sufficiently  as  elements  of 
the  scheme.  It  is  suggested  that  the  several  acts  charged  are  law- 
ful and  that  intent  can  make  no  difference.  But  they  are  bound  to- 
gether as  parts  of  a  single  plan.  The  plan  may  make  the  parts  un- 
lawful. The  statute  gives  this  proceeding  against  combinations  in  re- 
straint of  trade  among  the  states  and  attempts  to  monopolize  the 
same." 

In  AdJyston  Pipe  <&  Steel  Co,  v.  United  States^  175  U.  S. 
211,  at  page  244,  20  Sup.  Ct.  96,  at  page  108  (44  L.  Ed.  186), 
Mr.  Justice  Peckham  says: 

"  We  have  no  doubt  that  where  the  direct  and  immediate  effect  of 
a  contract  or  combination  among  particular  dealers  in  a  commodity 
is  to  destroy  competition  between  them  and  others,  so  that  the  parties 
to  the  contract  or  combination  may  obtain  Increased  prides  for  them- 
selves, such  contract  or  combination  amounts  to  a  restraint  of  trade 
in  the  commodity,  even  though  contracts  to  buy  such  commodity  at 
the  enhanced  price  are  continually  being  made.  Total  suppression  of 
the  trade  in  the  commodity  is  not  necessary  in  order  to  render  the 
combination  one  in  restraint  of  trade.  It  is  the  effect  of  the  combi- 
nation in  limiting  and  restricting  the  right  of  each  of  the  members  to 
transact  business  in  the  ordinary  way,  as  well  as  its  effect  upon  the 
volume  or  extent  of  the  dealing  in  the  commodity,  that  is  regarded. 
All  the  facts  and  circumstances  are,  however,  to  be  considered  In 
order  to  determine  the  fundamental  question  whether  the  necessary 
effect  of  the  combination  is  to  restrain  interstate  commerce.** 
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The  learned  justice,  after  an  exhaustive  and  careful  anal- 
ysis of  the  allegations  in  the  bill,  writing  for  the  unanimous 
court,  overrules  the  demurrer.  In  the  complaint  herein  is 
found,  "  after  all  the  specific  [164]  charges,  a  general  alle- 
gation that  the  defendants  have  conspired  with  one  another 
to  monopolize  the  supply  of  manufactured  tobacco,  cigars, 
and  cigarettes  throughout  the  United  States,"  and,  as  said 
by  Judge  Holmes : 

"This  general  allegation  of  intent  colors  and  applies  to  aU  the 
specific  charges  in  the  hill.  Whatever  may  be  thought  concerning  the 
proper  construction  of  the  statute,  a  bill  in  equity  is  not  to  be  read 
and  construed  as  an  indictment  would  hf\\e  been  read  and  construed 
a  hundred  years  ago;  but  it  is  to  be  taken  to  mean  what  it  fairly 
conveys  to  a  dispassionate  reader,  by  a  fairly  exact  use  of  English 
speech." 

In  People^ 8  Tobacco  Co.  v.  A.  T.  Co.^  supra^  Judge  Shelby, 
discussing  the  demurrer  to  the  complaint,  says : 

"At  great  length,  and  with  minute  details,  the  petition  alleges  and 
describes  this  combination  or  conspiracy  in  restraint  of  interstate 
trade,  or  conmierce,  showing  that  It  is  such  as  is  condenmed  by  the 
ttrst  section  of  the  act.  With  equal  fullness,  there  are  allegations 
of  an  attempt  by  defendants,  with  other  conspirators,  to  monopolize 
the  trade  or  commerce  in  tobacco  among  the  several  states — such  an 
attempt  and  conspiracy  as  is  condemned  by  the  second  section  of  the 
act."    Montague  v.  Lowry,  193  U.  S.  38,  24  Sup.  Ct  307,  48  L.  Ed.  608. 

In  United  States  v.  MacAndrewa  <&  Forbes  Co.  (C.  C.) 
149  Fed.  823,  an  indictment  drawn  under  the  Anti-Trust  Act 
was  considered  upon  demurrer  by  District  Judge  Hough. 
He  says : 

"The  criterion  as  to  whether  any  given  business  scheme  falls 
within  the  prohibition  of  the  statute  is  its  elTect  upon  interstate  com- 
merce, which  need  not  be  a  total  suppression  of  trade  or  a  complete 
monopoly;  it  is  enough  if  its  necessary  operation  tends  to  restrain 
interstate  commerce  and  to  deprive  the  public  of  the  advantage  flow- 
ing from  free  competition." 

The  learned  judge,  after  reciting  the  acts  charged  to  have 
been  committed  by  the  defendant,  says : 

**Not  only  do  the  facts  alleged  show  a  combination  producing  a 
result  detrimental  to  interstate  commerce,  but  they  also  show  con- 
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certed  action  to  bring  about  that  result,  and  the  result  as  shown, 
constitutes  that  *  virtual  *  monoiK)ly  in  the  interstate  distribution  of 
the  substance  manufactured  by  the  corporate  defendans  which 
brings  the  matter  within  the  decisions  differentiating  the  modem  use 
of  the  word  *  monopoly '  from  that  grant  by  royal  patent  which  was 
the  origin  of  the  phrase." 

This  language  is  appropriate  to  the  description  given,  in 
the  complaint,  of  defendants'  relation  to  the  manufacture  of 
tobacco  and  cigarettes. 

It  is,  however,  strongly  and  earnestly  insisted  that  plaintiff 
fails  to  set  forth  any  facts  from  which  the  court  can  see 
that  it  has  been  injured  in  its  business  or  property  by  the 
character  and  conduct  of  defendants.  The  learned  counsel 
says  that  if  it  be  conceded,  for  the  purpose  of  the  argument^ 
that  defendant  American  Tobacco  Company  is  a  monopoly, 
.  and  that,  in  securing  the  controlling  interest  in  the  stock 
of  its  co-defendant,  the  Wells-Whitehead  Tobacco  Company, 
in  the  manner  and  under  the  circumstances  set  forth,  it 
formed  an  unlawful  combination,  within  the  meaning  of  the 
act,  subjecting  both  corporations  to  indictment  or  other  pro- 
ceedings by  the  government,  yet  that  plaintiff  shows  no  cause 
of  action  under  the  provisions  of  the  [165]  seventh  section 
of  the  act,  because  in  neither  nor  all  of  tlie  acts  alleged  did 
it  exceed  what  is  recognized  by  the  law  as  fair  competition, 
and  this  the  statute  does  not  prohibit.  It  is  undoubtedly 
true,  as  said  by  counsel,  that  by  violating  a  criminal  or  penal 
statute  a  jjerson,  either  natural  or  corporate,  does  not  render 
itself  liable  to  be  used  by  a  private  citizen  unless  the  unlaw- 
ful conduct  is  the  proximate  cause  of,  or  results  in,  some 
special  injury  to  the  business  or  property  of  the  person 
bringing  the  action.  Counsel  ask:  May  not  defendants, 
although  violators  of  the  public  law,  until  called  to  account 
by  the  sovereign,  prosecute  their  business  in  a  lawful  way? 
May  they  not  engage  in  fair  competition  with  others  engaged 
in  the  same  business?  May  they  not  advertise  their  wares, 
undersell  their  competitors  in  open  market,  send  their 
agents  into  the  markets  of  the  country  and,  by  fair  and  well- 
recognized  rules  of  competition,  offer  their  goods  for  sale? 
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How,  he  asks,  does  this  injure  the  public  or  "  raise  prices '' — 
restrain  or  interfere  with  trade  or  commerce?     In  constru- 
ing the  statute  it  must  be  kept  in  view  that: 

'*  Its  prohibitory  provisions  apply  to  all  contracts  in  restraint  of 
interstate,  or  foreign,  trade  or  commerce,  without  exception  or 
limitation;  and  are  not  confined  to  those  in  which  the  restraint  l^ 
unreasonable." 

Hence,  as  said  by  Mr.  Justice  Peckham,  in  regard  to  a 
combination  to  establish  rates: 

"The  claim  that  the  company  has  the  right  to  charge  reasonable 
rates,  and  that,  therefore,  it  has  the  right  to  enter  into  a  combina- 
tion with  competing  roads  to  maintain  such  rates,  cannot  be  admitted. 
The  conclusion  does  not  follow  from  the  premise.  What  one  com- 
pany may  do,  in  the  way  of  charging  reasonable  rates,  is  radically 
different  from  entering  into  an  agreement  with  other  and  competing 
roads  to  Iceep  up  the  rates  to  that  point."  United  States  v.  Freight 
Ass'n  166  U.  S.  290,  at  page  339,  17  Sup.  Ct.  540,  at  page  558,  41 
L.  Ed.  1007;  United  States  v.  Joint  Tra^c  A««'n.  171  U.  S.  505, 
19  Sup.  Ct.  25,  43  L.  Ed.  259. 

It  is  the  combination,  or  conspiracy,  to  restrain  or  to 
monopolize  interstate  trade,  which  is  condemned,  and  if  this 
is  established  an  injury  "done  to  the  business  or  property'- 
of  "any  person,"  by  reason  thereof,  constitutes  a  cause  of 
action.  Whether,  under  the  language  of  the  statute,  the 
members  of  the  illegal  combination,  or  the  conspiracy,  may, 
in  the  prosecution  of  their  business,  resort  to  the  legal 
methods  open  to  those  who  are  living  in  obedience  to  the 
law,  with  immunity  from  an  action  for  injuries  inflicted 
upon  the  business  or  property  of  others — that  is,  resort  to 
fair  competition — has  not,  so  far  as  the  industry  of  counsel 
has  revealed,  been  decided.  The  position  of  the  plaintiff 
is  that  the  unlawful  combination  and  its  members  are  "  out- 
laws" and  not  within  the  pale  of  the  protection  conferred 
upon  those  who  pursue  a  lawful  calling  in  a  lawful  way. 
The  language  of  the  statute  (seventh  section)  is: 

"Any  i)erson  who  shall  be  injured,  in  his  business  or  property  by 
any  other  person  or  corix)ration  by  reason  of  anything  forbidd^i  or 
declared  to  be  unlawful  by  this  act  may  sue,"  etc. 


Digitized  by 


Google 


788  180  FBDEBAL  BEPOBTBB,  166. 

Opinion  of  the  CJourt 

Chief  Justice  Fuller,  in  Loewe  v.  Lcmlor^  208  U.  S.  274, 
28  Sup.  Ct.  301,  52  L.  Ed.  488,  overruling  a  demurrer  to  the 
petition,  says: 

[166]   "It  Is  charged  that  defendants  formed  a  combinatloD    to 
directly  restrain  plaintiff's  trade ;  that  the  trade  to  be  restrained  was 
interstate;  that  certain  means  to  attain  such  restraint  were  contrived 
to  be  used  and  employed  by  defendants;  and  that  thereby  they  In 
Jured  plaintifiTs  property  and  business." 

This  was  held  sufficient.  Judge  Shelby,  in  People*8  To- 
hacco  Co,  V.  American  Tobacco  Co.^  supra,  discussing  a 
demurrer  to  the  petition  substantially  like  the  one  before 
the  court,  says: 

"  It  is  plain  that  the  petition  need  only  aver,  and  state  facts  to 
show,  that  the  defendants  have  committed  one  or  more  of  the 
offenses  condemned  by  the  first  and  second  sections  of  the  act,  that 
the  plaintiff  is  a  person  injured  within  the  meaning  of  the  seventh 
section,  and  the  amount  of  damages  it  has  sustained  by  such  injury.** 

In  the  light  of  these  decisions,  it  would  seem  that  the  com- 
plaint sufficiently  alleges  facts  bringing  its  grievance  within 
the  provisions  of  the  act.  It  is  not  charged  that  the  combina- 
tion between  the  defendants  was  formed  for  the  purpose  of 
restraining  plaintiff's  interstate  trade;  this,  of  course,  it  could 
not  do  because  the  final  act  of  forming  a  conspiracy  or  com- 
bination— ^the  purchase  of  a  controlling  interest  in  the  stock 
of  the  Wells- Whitehead  Tobacco  Company,  by  the  American 
Tobacco  Company — was  during  the  month  of  July,  1904. 
whereas  the  Ware-Kramer  Tobacco  Company  was  not  organ- 
ized until  October,  1904.  The  theory  upon  which  the  c(Hn- 
plaint  is  drawn  is:  That  defendants,  being  an  unlawful  com- 
bination within  the  terms  of  the  statute,  in  furtherance  of 
its  general  plan,  scheme,  or  purpose  to  restrain  all  interstate 
trade  in  manufactured  toba^cco  and  cigarettes,  and  to  monop- 
olize the  manufacture  and  sale  of  tobacco,  first  resorted  to 
unfair  and  oppressive  means,  fully  set  out,  to  prevent  its 
organization.  That  one  of  their  managing  officers  threat- 
ened the  persons  proposing  to  form  and  organize  plaintiff 
corporation.  That  defendant  "  by  fair  means  or  foul '' 
would  destroy  the  proposed  corporation.  That  threats  were 
made  by  the  officers  of  defendants  to  stockholders  or  pros- 
pective stockholders  of  plaintiff  company,  after  it  was  or- 
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ganized,  that,  if  they  (some  of  them  being  directors  and 
managing  officers  of  plaintiff  company)  "  continued  to  press 
the  business  of  the  Ware-Kramer  Tobacco  Company,  the 
American  Tobacco  Company  would  take  from  such  persons 
the  sale  of  its  products,  particularly  snuff,  which  such 
persons  were,  at  that  time,  selling  in  large  quantities."  That, 
to  another  large  stockholder,  an  officer  in  a  bank,  threat-^ 
were  made  by  an  officer  of  the  Wells- Whitehead  Tobacco 
Company : 

'*  That  if  he  persisted  in  his  efforts  to  make  effective  the  organiza- 
tion, and  to  make  prosperous  the  business  of  the  Ware-Kramer  To- 
bacco Company,  he  would  find  that  his  interests  in  enterprises  In  the 
business  would  be  made  to  suffer." 

That,  to  another  person  engaged  in  the  tobacco  warehouse 
business,  in  the  town  of  Wilson,  N.  C.,  at  which  the  Amer- 
ican Tobacco  Company  and  one  of  its  allied  oompanies 
bought  large  quantities  of  leaf  tobacco,  threats  were  made 
calculated  to  injure  his  business.  That,  to  another  person, 
one  of  the  incorporators  of  the  plaintiff  company,  a  pro- 
posal was  made  that  if  plaintiff  would  surrender  its  charter 
all  of  the  expenses  incurred  would  be  paid ;  that  the  machinery 
and  supplies  contracted  for,  or  purchased,  would  be  paid  for 
and  taken  by  defend  [167]  ants,  even  if  the  same  were 
worthless  and  had  to  be  destroyed,  and  "  that  if  such  person 
would  not  proceed  further  with  the  Ware-Kramer  Tobacco 
Company  defendants  would  give  him  a  place,  the  income  of 
which  would  exceed  $10,000  a  year."  That  false  and  unjust 
statements  were  circulated  by  defendants,  in  regard  to  plain- 
tiff, its  business  and  goods,  among  othcis  "'  that  defendant 
American  Tobacco  Company  had  failed  to  kill  the  Wells- 
Whitehead  Tobacco  Company,  and  that,  as  a  last  resort,  it 
had  organized  the  Ware-Kramer  Tobacco  Company,  with 
whicli  to  fight  the  Wells- Whitehead  Tobacco  Company." 
That,  notwithstanding  these,  and  other,  wrongful  acts  of 
the  defendants,  the  Ware-Kramer  Tobacco  Company  organ- 
ized, and  that  by  reason  of  the  large  sums  of  money  and  the 
great  amount  of  energy  expended  by  plaintiff  in  advertising, 
introducing,  and  establishing  a  market  for  the  sale  of 
"  White  Roll "  cigarettes,  coupled  with  the  superior  quality 
of  the  same,  and  that  they  were  in  favor  with  the  consumers 
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of  cigarettes,  that  the  brand  of  "  White  Roll  "  cigarettes  was 
on  the  1st  day  of  January,  1907,  of  large  value,  to  wit,  the 
sum  of  $150,000.  That  the  business  of  plaintiff  in  its  south- 
ern territory,  by  reason  of  the  large  and  well-established 
reputation  and  demand  for  certain  of  its  brands,  its  business 
connection  with  jobbers,  merchants,  and  others,  the  thorough 
way  in  which  its  goods  were  advertised  and  established,  was 
valuable  as  property  and  was  worth  in  the  market  $250,000. 
"  That  by  reason  of  its  energy  and  business  judgment,  the 
superior  quality  of  its  goods,  etc.,  the  demand  for  plaintiff^s 
goods  increased  until  the  summer  of  1907  and,  but  for  the 
unfair  and  unlawful  methods  adopted  by  defendants,  and  the 
unfair  and  unlawful  acts  of  their  officers'  agents  and  em- 
ployes, plaintiff's  business  would  have  grown  and  increased 
from  year  to  year."  That  in  190G  plaintiff's  business  in- 
creased largely  over  that  of  the  preceding  year,  and  that 
pftiintiff  was  shipping  its  goods  into  a  number  of  states  of 
the  Union. 

Plaintiff  alleges:  That,  during  the  years  named,  defend- 
ants, by  the  means  aforesaid  and  other  means,  such  as  main- 
taining a  close  watch  and  espionage  upon  plaintiff's  ship- 
ments, maintaining  a  system  of  spies  upon  such  shipments 
from  the  depot  at  Wilson,  N.  C.,  and  communicating  same 
to  the  defendant's  officers,  l>oth  in  New  York  and  Wilson, 
sending  their  representatives  to  different  customers  of  plain- 
tiff, and  by  threats,  promises,  and  inducements,  many  of 
plaintiff's  customers  were  unlawfully  and  unfairly  taken 
frou)  them.  That  this  systematic  espionage  upon  and  inter- 
ference with  plaintiff's  business  continued  until  it  was  com- 
pelled to  move  to  Norfolk,  Va.,  to  escape  the  same. 

Plaintiff  sets  forth,  among  others,  the  following  means 
resorted  to  by  defendants  to  interfere  with  and  restrain  their 
trade:  Using  coupons  in  an  unfair  manner;  selling  cigarettes 
at,  and  below,  the  cost  of  production;  paying  jobbers  extra 
discounts  in  territory  where  plaintiff's  cigarettes  were  selling 
well;  giving  jobbers  and  dealers  free  goods  to  induce  them 
to  press  the  sale  of  their  goods,  as  against  plaintiff's  goods, 
and  by  requiring  dealers  not  to  handle  plaintiff's  goods;  by 
interfering  with  the  labor  of  independent  manufacturers; 
by  making  jobbers  and  dealers  afraid  to  keep  exposed  to 
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view  or  on  their  shelves,  [168]  where  they  could  be  seen,  the 
goods  of  plaintiff  for  fear  the  American  Tobacco  Company 
would  injm-e  the  business  of  such  dealer  or  jobber;  by  mak- 
ing jobbers  and  dealers  afraid  to  advertise  plaintiff's  goods; 
by  the  refusal  of  the  American  Tobacco  Company  to  sell 
to  and  by  purposely  delaying  the  shipment  and  deUvery  of 
goods  ordered  by  jobbers  and  dealers  who  sold,  or  advertised, 
the  goods  of  plaintiff. 

Plaintiff,  in  addition  to  the  foregoing,  alleges  specifically: 
That,  during  the  year  1905,  it  received  a  proposition  from  a 
cigarette  dealer  in  China  to  manufacture,  for  him,  a  large 
number  of  cigarettes  for  the  Chinese  trade.  That  plaintiff 
made  for  said  customer  a  large  order  for  cigarettes,  which 
were  shipped  as  directed,  accepted,  and  paid  for.  That  said 
order  promised  to  furnish  a  market  for  at  least  7,000,000 
cigarettes  a  month.  That  the  vice  president  of  defendant, 
by  means  of  tlie  espionage  aforesaid,  ascertained  that  plain- 
tiff had  received  said  order  and  made  said  shipment  and 
immediately  communicated  with  one  of  its  employfe,  giving 
him  directions  to  ''ascertain  to  what  port  these  goods  were 
shipped  and  the  name  of  the  consignee.  If  you  cannot  learn 
the  name,  perhaps  you  can  find  out  the  markings  on  the 
case" — concluding:  ''A  car  load  means  to  us  about  five  mil- 
lion cigarettes.  If  we  get  this  information  I  think  we  can 
shut  off  their  market.''  That  this  information  was  obtained 
and  the  market  was  ''shut  off"  to  plaintiff's  great  damage. 
Finally,  plaintiff  alleges:  That  defendant  W.  M.  Carter  was 
in  the  employment  of  defendant  American  Tobacco  Com- 
pany for  some  time  prior  to  the  year  1909.  That  during  the 
year  1908  he  proposed  to  take  a  block  of  stock  in  plaintiff 
company,  representing  that  he  was  an  expert  salesman  and 
was  thoroughly  famihar  with  the  cigarette  trade  and  could 
seU  large  quantities  of  plaintiff's  goods.  That  plaintiff's 
officers  accepted  the  proposition  of  defendant  Carter,  and  he 
took  30  shares  of  its  stock  and  was  made  manager  of  plain- 
tiff's sales  department  and  entered  upon  his  duties  during 
the  month  of  February,  1909,  and  continued  to  draw  his 
salary  until  October  1,  1909.  That,  after  becoming  manager 
of  plaintiff's  sales  department,  "he  purposely  and  willfully 
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so  managed  the  sales  department  of  said  business  as  to 
greatly  decrease  and  injure  the  business  of  said  company. 
He  transferred  salesmen  from  territory  in  which  they  were 
acquainted  and  were  selling  goods  to  other  territory  in  which 
they  were  strangers,"  etc.  Plaintiff  alleges  many  other 
wrongful  and  injurious  acts  of  defendant  W.  M.  Carter,  all 
of  which  it  avers  injured  its  business.  "  That  from  various 
facts  and  circumstances,  plaintiffs  have  reason  to  believe,  and 
therefore  allege,  that  the  said  W.  M.  Carter  was  working 
in  the  interest  of  and  carrying  out  the  plans  and  scheme 
of  the  defendant  the  American  Tobacco  Company,  while  he 
was  drawing  a  salary  from  the  Ware-Kramer  Tobacco  Com- 
pany, and  that  his  conduct  and  work,  as  alleged  in  the  com- 
plaint  herein,  was  the  work  and  acts  of  the  defendants,  and 
had  for  their  purpose  the  injury  and  destruction  of  Ware- 
Kramer  Tobacco  Company  and  its  elimination  as  a  competi- 
tor of  the  defendant.  *  *  *  That  the  various  acts  and 
doings  of  the  said  W.  M.  Carter,  as  set  forth  in  the  com- 
plaint herein,  were  done  and  performed  in  pursuance  of 
an  agreement  and  conspiracy  entered  into  by  all  the  de- 
[169]fendants  herein  for  the  purpose  of  injuring  and  de- 
stroying the  business  of  the  plaintiff  Ware-Kramer  Tobacco 
Company." 

Before  proceeding  to  assign  this  allegation  to  its  place 
in  the  list  of  plaintiff's  grievances,  it  is  proper  to  note  de- 
fendants' contention  that  the  matter  is  not  sufficiently 
alleged  in  accordance  with  the  provisions  of  the  Code  of 
Civil  procedure  in  this  state.  The  code  (Revisal  1905, 
§  489)  prescribes  that  matter  must  be  alleged  either  as  of 
the  plaintiff's  knowledge,  or  "  upon  information  and  belief,** 
and  the  form  of  verification  makes  the  distinction  between 
matter  alleged  of  his  own  knowledge  which  he  avers  to  be 
true  and  matter  alleged  upon  "information  and  belief" 
which  he  avers  that  "he  believes  to  be  true."  While  the 
language  used  is  not  so  clear  as  it  should  be,  it  would  seem 
that  the  plaintiff  intends  to  allege  that  it  has  information — 
"  it  has  reason  to  believe,"  and  therefore  "  alleges."  This, 
reasonably  interpreted,  means  that  the  allegation  is  upon 
"  information  and  belief."    If,  however,  this  paragraph  be 
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eliminated,  the  next  succeeding  one  has  no  limitation,  but 
expressly  alleges  that  defendants  were  in  a  conspiracy  to 
injure  and  destroy  plaintiff's  business  by  the  means  set  out. 
It  is  doubtful  whether  the  first  paragraph  contains  any 
allegation  affecting  any  of  the  defendants  other  than  W.  M. 
Carter.  There  is  no  ambiguity  in  the  language  of  the  next. 
Conceding  all  that  is  claimed  by  defendants,  in  regard  to 
what  is  fair  competition  in  business,  the  limits  of  which 
have  not  been  very  definitely  fixed,  it  is  clear  that,  eliminat- 
ing all  doubtful  averments,  suflacient  allegation  remains, 
admitted  by  the  demurrer,  to  place  the  acts  of  the  defendants 
beyond  the  limits  of  fair  competition.  It  would  seem  that 
the  language  of  Judge  Shelby  in  People^s  I'ohacco  Co.  v. 
American  Tobacco  Co.^  supra^  in  this  connection,  is  appro- 
priate : 

"It  is  alleged  that  plaintiff  was  engaged  in  interstate  trade,  or 
business,  such  as  that  engaged  in  by  the  defendant  companies,  and 
that  the  described  acts  of  the  defendants  were  done  for  the  purpose 
of  obtaining  a  monopoly  and  destroying  the  business  of  the  plaintiff. 
It  is  further  alleged  that,  by  such  conspiracies  and  combinations  of 
the  defendants,  and  by  their  effort  to  obtain  a  monopoly,  the  business 
of  the  plaintiff  was  injured  greatly,  and  that  the  plaintiff  was  dam- 
aged (in  a  large  amount).  ♦  •  ♦  If  the  averments  are  true— 
and  the  exception  of  no  cause  of  action  admits  them  to  be  true — the 
defendants  are  guilty  of  the  misdemeanors  charged  in  the  first  and 
second  section  of  the  act,  and  the  plaintiff  has  been  injured  in  its 
business  or  property  within  the  meaning  of  the  second  section." 

Here  the  plaintiff  alleges  that,  by  the  means  set  out,  it 
had  built  up  a  valuable  business,  interstate  trade,  and  that 
this  business  has  been  destroyed,  and  its  property  is  in  Ihe 
hands  of  a  trustee  in  bankruptcy.  Certainly,  if  these  allega- 
tions are  established  to  the  satisfaction  of  a  jury,  it  would  be 
difficult  to  avoid  the  conclusion  that  the  plaintiff  Ware- 
Kramer  Tobacco  Company  has  been  injured  in  its  "  business 
and  property."  It  requires  no  argument  to  show  that  the 
course  of  conduct  pursued  by  defendants  towards  the  Ware- 
Kramer  Tobacco  Company  from  the  moment  its  projectors 
conceived  the  idea  of  bringing  it  into  corporate  existence, 
through  its  struggle  to  take  upon  itself  the  form  and  features 
of  organic  life,  and  while,  in  defiance  of  the  efforts  of  de- 
fendants to  throttle  its  activities,  it  maintained  an  existence 
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with  [170]  promise  of  success,  were  calculated  and  intended 
not  only  to  restrain  but  to  destroy  it.  While  it  may  be  that 
some  one  or  more  of  the  "  things  done,"  as  set  out  in  the 
complaint,  were  in  and  of  themselves  within  the  limits  of 
"  fair  competition,"  they  are,  as  said  by  Mr.  Justice  Holmes, 
"bound  together  as  the  parts  of  a  single  whole.  The  plan 
may  make  the  parts  unlawful."  No  argument  is  required 
to  show  that  the  scheme  was  intended  to  restrain  the  inter- 
state trade  of  plaintiff,  and  that  it  "brought  that  result  to 
pass."  \Miile  it  is  true  that  "  fair  competition  is  the  life  of 
trade,"  it  is  equally  true  that  "unfair  and  excessive  com- 
l^etition  "  is  death  to  trade — of  all  competition — followed 
by  tlie  establishment  of  "  monopoly,"  which  my  Liord  Coke 
defines  to  be: 

"An  institution  or  allowance  to  any  person  or  persons,  bodies  politic 
or  incorporate,  of  or  for  the  sole  buying,  selling,  making,  working  or 
using  anything,  whereby  any  person,  or  i>ersons,  bodies  politic  or 
corporate  are  sought  to  be  constrained  of  any  freedom  or  liberty  that 
they  had  before,  or  hindered  in  their  lawful  trade.'* 

And  which  our  Constitution,  from  1776  to  the  present 
day,  declares  to  be  "contrary  to  the  genius  of  a  free  state 
and  ought  not  to  be  allowed."    Const.  X.  C.  art.  1,  §  31. 

The  demurrer  must  be  overruled,  and  defendants  allowed 
GO  days  from  June  15,  1910,  to  file  answers. 


[115J    VIRTUE  ET  AL.  v.   CREAMERY   PACKAGE 
MFG.  CO.  ET  AL. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     March  28,  1910.) 

[179  Fed.  Rep.,  115.] 

Monopolies  (§  17) — Contracts  in  Restraint  of  Trade — Federal 
Anti-Trust  Law. — A  contract  by  which  a  manufacturing  company, 
whose  products  are  sold  in  interstate  commerce,  makes  another 
sole  agent  for  the  sale  of  its  products,  is  not  in  violation  of  Sherman 
Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St. 
1901,  p.  3200),  as  In  restraint  of  interstate  trade  and  commerce;  ita 
eflfect  on  such  commerce.  If  any,  being  indirect  and  incidental.* 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  17.] 

•  Syllabus  copyrighted,  1910,  by  West  Publishing  Company. 
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Monopolies  (§  21) — Suit  roR  iNFRiNOEMSifT — Right  to  Maiwtaiw. — 
That  the  owner  of  a  patent  is  a  party  to  an  illegal  combination  in 
restraint  of  trade  does  not  deprive  him  of  the  right  to  sue  for 
infringement  of  his  patent 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  §  21.] 

Rights  and  liabilities  of  parties  contracting  with  trosts  or  combi- 
nations in  restraint  of  trade,  see  note  to  Chicago  Wall  Paper  Mills 
V.  General  Paper  Co.,  78  C.  C.  A.  612.] 
Monopolies  (I  28) — Combinations  in  Restbaint  of  Trade — ^Action 
FOB  Damages. — Evidence  held  insufficient  to  establish  a  combination 
or  conspiracy  in  restraint  of  interstate  trade  or  commerce  between 
two  defendants,  each  of  whom  brought  a  suit  against  plaintiff  for 
infringement  of  a  different  patent,  which  would  sustain  an  action  by 
pljfintiff  for  treble  damages  under  Sherman  Anti-Trust  Act,  July  2, 
1890,  c.  647,  §  7,  26  Stat.  210  (U.  S.  Comp.  St.  1901,  p.  3202). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  S  23.] 
Libel  and  Slandeb  (§  132) — Title — Thbkatening  Suits  fob  Infbings- 
ment  of  Patent. — The  owner  of  a  patent  may  lawfully  notify  in- 
fringers, or  persons  believed  to  be  such,  of  his  claims,  and  warn 
them  that  suit  will  be  brought  to  protect  his  l^al  rights,  where  he 
acts  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Dec.  Dig.  S 
132.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

Action  by  Dennis  E.  Virtue  and  the  Owatonna  Fanning 
Mill  Company  against  the  Creamery  Package  Manufacturing 
Company,  the  Owatonna  Manufacturing  Company,  and 
Frank  La  Bare.  Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Harlan  E.  Leach  {Charles  /.  Reigard  and  James  F.  Wil- 
liamsor^^  on  the  brief),  for  plaintiffs  in  error. 

Emanuel  Cohen  {John  B.  Atwater  and  Frank  W.  Shaw^ 
on  the  brief),  for  defendant  in  error  Creamery  Package 
Mfg.  Co. 

A.  C.  Paul  {W.A.  Sperry^  on  the  brief),  for  defendants  in 
error  Owatonna  Mfg.  Co.  and  La  Bare. 

Before  Sanborn  and  Adams,  Circuit  Judges,  and  Riner, 
District  Judge. 

10870"— S.  Doc.  Ill,  e2-l,  vol  3 61 
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[116]  RiNER,  District  Judge. 

The  plaintiffs  in  error  were  plaintiffs  in  the  Circuit  Court, 
the  defendants  in  error  were  defendants  in  the  Circuit 
Court,  and  will  be  hereafter  referred  to  as  plaintiffs  and  de- 
fendants, respectively.  This  was  an  action  at  law  to  recover 
treble  damages  under  the  seventh  section  of  Act  Cong.  July 
2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3202). 
The  court  below  directed  the  jury  to  return  a  verdict  in 
favor  of  the  defendants,  for  the  reason  that  the  damages 
alleged  in  the  complaint  were  not  such  damages  as  were  con- 
templated by  the  act  of  Congress  just  mentioned. 

The  plaintiffs  were  engaged  in  the  business  of  manufac- 
turing combined  chums  and  butter  workers  at  Owatonna, 
Minn.,  and  from  there  shipping  and  selling  them  in  Min- 
nesota and  in  other  states.  The  defendant  the  Creamery 
Package  Manufacturing  Company,  a  corporation  organized 
under  the  laws  of  Illinois,  was  also  engaged  in  manufactur- 
ing and  selling  throughout  the  United  States  all  kinds  of 
dairy  and  creamery  supplies  and  installing  in  creameries 
complete  creamery  outfits.  The  defendant  the  Owatonna 
Manufacturing  Company,  a  corporation  organized  under 
the  laws  of  Minnesota,  was  engaged  in  the  manufacture  of 
combined  chums  and  butter  workers.  The  defendant  La 
Bare  was  president  of  the  last-named  corporation.  The 
product  of  its  plant  was  sold  throughout  the  different  states 
of  the  United  States  by  the  defendant  the  Creamery  Package 
Manufacturing  Company,  pursuant  to  a  contract  hereafter 
referred  to. 

The  record  discloses  that  on  the  2d  of  October,  1898,  by 
an  instrument  in  writing,  Reuben  B.  Disbrow  and  Darius 
W.  Payne,  then  owners  of  letters  patent  n%nubered  490,105, 
for  a  consideration,  assigned  said  patent  and  the  exclusive 
right  to  manufacture  and  sell  throughout  the  United  States 
and  territories  the  Disbrow  combined  chum  and  butter 
worker  covered  by  the  patent,  and  also  "  all  subsequent  pat- 
ents for  improvements  that  may  be  made  to  it  to  the  Owa- 
tonna Manufacturing  Company";  that  thereafter  the  Dis- 
brow Manufacturing  Company,  a  corporation  organized 
under  the  laws  of  Minnesota,  Reuben  B.  Disbrow  being  its 
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president  and  Darius  W.  Payne  its  secretary,  began  the 
manufacture  of  certain  chums  called  the  Winner  or  New 
Disbrow.  The  defendant  the  Owatonna  Manufacturing 
Company  claimed  that  this  churn  was  being  manufactured 
under  improvements  which  were  patented  by  Reuben  B. 
Disbrow  after  the  1893  agreement,  and  therefore  belonged 
to  the  Owatonna  Company  as  subsequent  patents  for  im- 
provements. At  this  time  the  defendant  the  Creamery 
Company  had  a  contract,  made  in  October,  1896,  with  the 
Disbrow  Company  for  the  sale  of  the  winner  churn.  It  had 
also  advanced  money  to  the  Disbrow  Company  and  held  a 
mortgage  upon  its  plant  for  $800. 

Litigation  arose  with  respect  to  the  rights  of  the  parties 
under  the  agreement  of  1893,  and  several  suits  were  pending 
in  relation  thereto,  when,  in  April,  1897,  a  settlement 
was  effected  by  the  execution  of  four  instruments.  One 
was  a  contract  between  the  Disbrow  Manufacturing  Com- 
pany and  the  Owatonna  Manufacturing  Company,  in 
and  by  which  the  rights  of  all  parties  under  the  October, 
1893,  agreement  were  mutually  released,  the  suits  were  set- 
tled, and  the  Disbrows  sold  their  patents,  machines,  tools, 
and  patterns  to  the  Owatonna  Manufacturing  Company, 
and  retired  from  the  chum  business  during  the  life  of  the 
[117]  patents.  Another  was  an  assignment  of  the  Disbrow 
patents.  A  third  was  a  contract  between  the  Owatonna 
Manufacturing  Company  and  the  Creamery  Package  Manu- 
facturing Company,  by  which  the  Creamery  Package  Manu- 
facturing Company  was  made  sales  agent  for  all  the  chums 
manufactured  by  the  Owatonna  Manufacturing  Company. 
The  fourth  was  a  contract  between  the  Disbrow  Manufac- 
turing Company  and  the  Creamery  Package  Manufacturing 
Company,  whereby  the  agreement  of  October,  1896,  between 
these  parties  was  released  and  discharged  and  the  mortgage 
on  the  plant  of  the  Disbrow  Manufacturing  Company  was 
satisfied,  the  Creamery  Package  Manufacturing  Company 
agreeing  to  pay  to  the  Disbrows  royalties  thereafter  falling 
due  from  the  Owatonna  Manufacturing  Company.  These 
four  contracts  were  executed  at  the  same  time,  and,  as 
shown  by  the  recitals,  were  part  of  a  single  transaction. 
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The  purpose  of  these  instruments,  as  disclosed  by  the  instru- 
ments themselves,  was  to  settle  pending  litigation  and  all 
matters  concerning  which  the  parties  were  at  variance,  and 
to  cause  the  Disbrow  Company  to  discontinue  the  manufac- 
ture of  chums  under  the  patents,  which  the  OwatoHna  Manu- 
facturing Company  insisted  belonged  to  it. 

February  24,  1898,  the  defendant  the  Creamery  Package 
Manufacturing  Company  and  its  stockholders  entered  into 
an  agreement  with  a  number  of  other  concerns  and  persons 
engaged  in  the  business  of  manufacturing  and  selling  com- 
bined churns  and  butter  workers  and  other  creamery  sup- 
plies. The  purpose  of  this  agreement,  as  stated  by  coimsel 
for  the  defendant  the  Creamery  Package  Manufacturing 
Company  in  their  brief,  "  was  to  advance  the  business  inter- 
ests of  the  different  parties  by  settling  and  avoiding  litiga- 
tion pending  and  apprehended  and  by  terminating  imreason- 
able  and  ruinous  competition."  The  defendant  the  Owa- 
tonna  Manufacturing  Company  was  not  a  party  to  this 
agreement,  and,  so  far  as  the  record  shows,  was  not  responsi- 
ble for  any  act  of  the  Creamery  Package  Manufacturing 
Company  in  carrying  out  its  provisions.  The  only  connec- 
tion it  had  with  the  Creamery  Package  Manufacturing  Com- 
pany was  by  virtue  of  the  provisions  of  its  contract  of  April 
19,  1897,  with  that  company.  That  contract  was  not  a  con- 
tract in  restraint  of  trade,  nor  was  it  an  attempt  to  create 
a  monopoly.     As  suggested  by  the  trial  court : 

"  It  was  merely  a  contract  making  the  Creamery  Packagre  Manu- 
facturing Company  the  sales*  agent  of  the  Owatonna  Manufacturing 
Company." 

Even  if  it  can  be  said  that  it  incidentally  or  indirectly 
tended  to  restrain  competition  by  giving  the  Creamery  Pack- 
age Manufacturing  Company  the  exclusive  right  to  sell  its 
product,  it  would  not  violate  the  statute.  As  said  by  Judge 
Sanborn  in  Union  Paci-fic  Coal  Company  v.  United  States^ 
l73Fed.  737,  97C.  C.  A.  581: 

"  If  the  necessary  effect  of  a  combination  to  engage  in  or  conduct 
interstate  or  international  commerce  is  but  incidentally  and  indirectly 
to  restrict  competition  therein,  while  its  chief  result  is  to  foster  the 
trade  and  to  increase  the  business  of  those  who  make  and  operate  it* 
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it  does  not  fall  under  the  ban  of  this  law."  Hopkins  v.  United  States, 
171  U.  S.  578, 19  Sap.  Ct  40,  43  L.  Ed.  290;  Anderson  v.  ^United  States, 
171  U.  S.  604,  19  Sup.  Ct  50,  43  L.  Ed.  300;  United  States  v.  Joint 
Trafflo  Association,  171  U.  S.  505.  19  Sup.  Ct  25.  43  L.  Ed.  259; 
Addyston  Pipe  d  Steel  Company  v.  United  States,  175  U.  S.  [IIH]  211, 
20  Sup.  Ct  96,  44  L.  Ed.  130 ;  Whitwell  v.  Continental  Tobacco  Com- 
pany, 125  Fed.  454,  60  C.  C.  A.  290,  64  L.  R.  A.  689.  and  cases  there 
cited. 

The  record  shows  that  the  Creamery  Package  Manufac- 
turing Company  was  the  assignee  of  three  certain  patents, 
numbered  respectively  539,571,  665,720,  and  600,168;  that  the 
Owatonna  Manufacturing  Company  was  the  owner  of  an- 
other patent,  numbered  585,100,  for  new  and  useful  improve- 
ments in  combined  churns  and  butter  workers;  that  on  the 
16th  of  July,  1904,  these  two  defendants  brought  inde- 
pendent suits  against  the  plaintiffs  for  infringements  of  their 
patents.  In  the  case  of  the  Owatonna  Manufacturing  Com- 
pany's patent,  the  patent  was  decreed  to  be  void  for  lack  of 
invention  in  view  of  the  prior  art.  In  the  case  of  the  Cream- 
ery Package  Manufacturing  Company's  patents  it  was  de- 
creed that  it  was  the  owner  of  the  patents  sued  on,  and  that 
the  patents  had  been  infringed  by  the  plaintiffs,  an  injunc- 
tion was  issued,  and  the  case  referred  to  a  master  for  an  ac- 
counting. It  is  upon  the  prosecution  of  these  two  patent 
suits  that  the  plaintiffs  base  their  right  of  action.  They  in- 
sist that  their  business  and  the  property  used  in  connection 
therewith  was  injured,  and  their  interstate  trade  and  com- 
merce dCvStroyed,  first,  by  the  prosecution  by  the  two  defend- 
ants against  the  plaintiffs  of  these  two  separate  patent  in- 
fringement suits;  and,  second,  by  the  defendants  circulating 
among  the  agents,  users,  purchasers,  and  prospective  pur- 
chasers of  their  product,  located  in  different  states,  reports 
and  statements  to  the  effect  that  the  combined  chums  and 
butter  workers  were  infringements  of  patents  owned  and 
controlled  by  the  defendants. 

As  already  indicated,  we  do  not  think  the  contract  between 
the  Owatonna  Manufacturing  Company  and  the  Creamery 
Package  Manufacturing  Company,  giving  the  Creamery 
Company  the  exclusive  sale  of  the  Manufacturing  Company's 
output,  tended  to  suppress  oompetition.    The  Manufacturing 
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Company  had  the  right  to  select  its  customers,  and  to  sell 
and  to  refuse  to  sell  to  whomsoever  it  chose  (Wfiitwell  v. 
Continental  Tobacco  Company^  125  Fed.  454,  60  C.  C.  A. 
290,  64  L.  R.  A.  689),  and  the  provision  making  the  Creamery 
Company  its  sole  sales  agent  was  a  usual  and  reasonable 
method  of  providing  for  the  disposition  of  its  product.  The 
effect  of  this  contract,  if,  indeed,  it  had  any  effect,  upon  in- 
terstate or  international  conmierce,  was  only  incidental  and 
indirect.  The  sole  purpose  of  the  contract,  as  we  view  it, 
was  to  settle  pending  and  threatened  litigation,  and  to  secure 
to  the  Owatonna  Manufacturing  Company  the  right  to  manu- 
facture and  dispose  of  its  product  under  certain  patents, 
and  to  foster  its  trade  and  increase  its  business.  In  order  to 
condemn  an  agreement  as  void  under  the  act  of  July  2, 1890, 
its  dominant  purpose  must  be  an  interference  with  interstate 
or  international  commerce.  Cincinnati^  etc,^  Packet  Company 
V.  Bay,  200  U.  S.  179,  26  Sup.  Ct.  208,  50  L.  Ed.  428.  The 
same  is  true  of  the  agreement  between  the  same  parties  of 
June  4,  1898,  which  was  an  agreement  for  the  settlement  of 
certain  litigation,  and  provided  that  the  Owatonna  Manufac- 
turing Company  should  have  the  right  to  manufacture  65 
per  cent  of  the  total  yearly  sales  made  by  the  Creamery  Com- 
pany or  be  compensated  in  damages.  This  contract  was 
merely  supplemental  to  the  contract  of  April  19, 1897,  which 
contained  no  provision  as  to  the  amount  of  sales  of  the 
[119]  Owatonna  Manufacturing  Company's  product  should 
be  made  by  the  Creamery  Company,  and  this  omission  was 
supplied  by  this  contract.  Its  only  effect  was  to  foster  the  in- 
terests of  the  Owatonna  Manufacturing  Company,  and  did 
not  affect  competition. 

It  is  not  necessary  in  the  disposition  of  this  ca^se  to  deter- 
mine the  question  whether  or  not  the  contract  of  February 
24,  1898,  between  the  Creamery  Manufacturing  Company 
and  other  concerns  and  individuals,  to  which  the  Owatonna 
Manufacturing  Company  was  not  a  party,  violated  the  pro- 
visions of  the  act  of  Congress.  We  may  assume,  however, 
for  the  purposes  of  this  case,  without  deciding  the  question, 
that  it  was  a  contract  in  violation  of  the  statute.  We  then 
have  a  case  where  two  suits  are  brought,  one  by  a  party  to 
a  lawful  agreement,  the  other  by  a  party  to  an  unlawful 
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agreement,  for  the  infringement  of  patents  owned  by  them 
respectively,  and  where  both  parties  were  doing  nothing 
more  than  exercising  their  legal  rights.  The  mere  fact  that 
the  Creamery  Package  Manufacturing  Company  was  a 
party  to  an  unlawful  combination  would  not  deprive  it  of 
the  right  to  sue  and  recover  damages  against  an  infringer 
of  patents  owned  by  it,  or  to  bring  suit  if  it  believed  the 
patents  were  being  infringed.  As  was  said  in  Strait  v. 
National  Harrow  Company  (C.  C.)  51  Fed.  819,  the  owner 
of  a  patent  having  a  right  to  bring  suit  for  its  infringement : 
"  The  motive  which  prompts  him  to  sue  is  not  open  to  Judicial  in- 
quiry, because,  having  a  legal  right  to  sue,  it  is  immaterial  whether 
his  motives  are  good  or  bad,  and  he  is  not  required  to  give  his  reasons 
for  the  attempt  to  assert  his  legal  rights/'  Connolly  v.  Union  Setoer 
Pipe  Company,  184  U.  S.  540,  22  Sup.  Ct.  431,  46  L.  Ed,  679,  and 
cases  there  cited. 

As  suggested  by  the  Circuit  Court : 

"There  Is  no  evidence  which  would  justify  a  jury  finding  that 
the  Owatonna  Manufacturing  Company  entered  into  any  agreement 
or  contract  with  any  one  that  was  in  violation  of  either  section  1 
or  section  2  of  the  act,  so  that  the  Creamery  Package  Manufacturing 
Company  cannot  be  held  responsible  for  the  failure  of  the  Owatonna 
Manufacturing  Company  to  maintain  its  action,  and  it  cannot  be 
held  responsible,  although  it  may  have  entered  into  an  unlawful 
conspiracy  with  other  persons,  for  it  has  not  entered  into  any  such 
conspiracy  with  the  Owatonna  Manufacturing  Company." 

The  contract  of  February  24,  1898,  between  the  Creamery 
Company  and  other  concerns  and  individuals,  contained  no 
provision  for  the  bringing  of  actions  against  alleged  in- 
fringers of  its  patents  for  the  purpose  of  driving  them  out 
of  business,  and  there  was  certainly  nothing  of  the  kind  in 
any  of  the  contracts  made  and  entered  into  between  the  de- 
fendants. The  mere  fact  that  the  two  infringement  suits 
were  brought  upon  the  same  day  and  the  defendants  were 
represented  by  the  same  counsel  does  not  show,  or  even  tend 
to  show,  that  they  were  brought  for  any  purpose  other  than 
the  enforcement  of  the  legal  rights  of  the  owners  of  the 
patents.  It  falls  far  short,  it  seems  to  us,  of  establishing  an 
agreement  or  conspiracy  between  the  defendants  to  bring 
these  suits  at  the  same  time  for  the  purpose  of  driving  the 
plaintiffs  out  of  business,  and  after  a  patient  and  thorough 
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examination  of  the  record  we  think  the  Circuit  Court  was 
fully  justified  in  holding  that  thei'e  was  no  evidence  offered 
at  the  trial  "  which  would  warrant  the  jury  in  finding  that 
any  agreement  of  that  kind  existed." 

[120]  As  a  second  basis  for  the  recovery  of  damages,  the 
plaintiffs  contend  that  the  defendants  circulated  among  the 
agents,  users,  purchasers,  and  prospective  purchasers  of  the 
churns  of  the  plaintiffs,  located  in  different  states,  reports 
and  statements  that  the  combined  churns  and  butter  workers 
sold  by  the  plaintiffs  were  infringements  of  the  Disbrow 
patents  owned  or  controlled  by  the  defendants,  and  that 
they  threatened  to  bring  suits  against  the  users  of  the  plain- 
tiffs' churn.  That  the  owner  of  a  patent  may  notify  in- 
fringers of  his  claims,  and  warn  them  that,  unless  they 
desist,  suits  will  be  brought  to  protect  him  in  his  legal  rights, 
is  sustained  by  numerous  decisions.  Kelley  v.  YpsUanti  Dress 
Stay  Manufacturing  Co.  (C.  C.)  44  Fed.  19,  10  L.  R.  A. 
686;  Computing  Scale  Company  v.  National  Computing 
Scale  Company  (C.  C.)  79  Fed.  962;  Farquhar  Company  v. 
National  Harrow  Company^  102  Fed.  714,  42  C.  C.  A.  600, 
49  L.  R.  A.  755;  Adriance^  Piatt  (&  Co.  v.  National  Harrow 
Company,  121  Fed.  827,  58  C.  C.  A.  163;  Warren  Feather- 
bone  Company  v.  Landauer  (C.  C.)  151  Fed.  130;  MitcheU 
V.  International^  etc..  Company  (C.  C.)  169  Fed.  145;  80 
Cyc.  1054. 

The  only  limitation  on  the  right  to  issue  such  warnings 
is  the  requirement  of  good  faith.  There  is  nothing  in  the 
warnings  given  in  this  case  to  show  that  the  letters  or  notices 
were  false,  malicious,  offensive,  or  opprobrious,  or  that  they 
were  used  for  the  wiUful  purpose  of  inflicting  injury.  In 
such  a  case  it  was  said,  in  Kelley  v.  Tpsilanti^  supra: 

"  It  would  seem  to  be  an  act  of  prudence,  if  not  of  kindness,  upon 
the  part  of  a  patentee,  to  notify  the  public  of  his  invention,  and  to 
warn  persons  dealing  in  the  article  of  the  consequence  of  purchasing 
from  others."  Chase  v.  Tuttle  [O.  0.]  27  Fed.  UO;  Boston  Diatite 
Company  v.  Florence  Manufacturing  Company,  114  Mass.  69  [19 
Am.  Rep.  310] ;  Kidd  v.  Horry,  28  Fed.  773. 

There  is  nothing  in  this  case  to  indicate  that  any  of  the 
warnings  issued  by  the  defendants  were  made  in  bad  faith, 
and  they  were  promptly  followed  by  the  institution  of  the 
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infringement  suits.  In  issuing  notices  and  warnings  we 
think  the  defendants  were  acting  within  their  legal  rights. 
If  they  had  the  right  to  bring  the  suits,  they  had  the  right 
to  issue  the  warnings.  It  may  be,  and  probably  is,  true 
that  the  pendency  of  these  suit^  resulted  in  some  damage  to 
the  plaintiffs  by  lessening  the  sale  of  the  challenged  device; 
but  such  damage  was  an  incident  of  the  suits,  and  cannot 
be  made  the  basis  of  a  recovery. 

The  conclusion  reached  is  that  the  Circuit  Couri  properiy 
directed  the  jury  to  return  a  verdict  for  the  defendants,  and 
the  judgment  is  affirmed. 


[946]  IN  RE  KITTLE. 

(Circuit  Court,  S.  D.  New  York.    July  23,  1910  ) 
[180  Fed.  Rep.,  946.] 

Gband  Jury  (§  33) — Supervision — Evidence. — Tlie  evidence  that 
shall  be  received  before  a  grand  Jury  is  not  subject  to  Judicial 
control." 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Dec   Dig.  §  33. 
Review  by  trial  court,  of  evidence  given  before  gra<*d  Jury,  see 
note  to  McGregor  v.  United  States,  69  C.  C.  A.  488.] 

Grand  Jury  (§  36) — Supervision — Witnesses. — That  a  witness  called 
to  testify  before  a  grand  Jury  is  Interrogated  with  ref<?rence  to  an 
offense  against  the  Sherman  Act  (Act  July  2,  1890.  c.  647,  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]),  which  is  the  subject  of 
a  crime  and  of  an  offense  laid  in  an  existing  indictm.»nt,  does  not 
confer  on  the  witness  a  privilege  to  refuse  to  testify,  as  an  answer 
when  given  is  a  complete  bar  to  the  pending  prosecMiion,  or  any 
further  prosecution  for  the  offense,  if  it  be  pertinent  to  the  subject- 
matter. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Dec.  Dig.  §  36.] 

Witnesses    (§304) — Self-Incriminating    Testimony — Privilege    of 
Witness. — The  constitutional  privilege  of  a  witness  against  Incrimi- 
nation can  not  be  claimed,  if  all  prosecution  is  barred  from  the  date 
of  the  testimony,  regardless  of  whether  he  has  been  ii«dl<*ted  or  not. 
[Ed.  Note. — For  other  cases,  see  Witnesses,  Dec.  Dig  S  304.] 

^SyllabuB  copyrighted,  1910,  by  West  Publishing  Company. 
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Criminal  Law  (8  42) — Pbivilege — Immunity — SHERMAif  Act. — The 
provision  of  the  act  granting  immunity  to  a  witness  testifying  to 
violations  of  the  Sherman  Act  (Act  July  2,  1890,  o.  647,  26  Stat. 
209  [U.  S.  Comp.  St.  1901,  p.  3200])  is  not  retroactive  the  consti- 
tutional guaranty  being  satisfied  by  a  construction  thac  the  witness 
is  not  subject  to  future  prosecution  after  giving  his  testimony. 

[Ed.  Note. — For  other  cases,  see  CHminal  Law,  Cent  Dig.  If 
45-48;  Dec.  Dig.  §42.] 

In  the  matter  of  Charles  Kittle.  Petition  to  relieve  peti- 
tioner from  examination.     Denied. 

Joline^  Larkin  and  Rathhone^  for  petitioner, 

Felix  Frankfurter^  Asst.  U.  S.  Dist.  Atty. 

Hand,  District  Judge. 

The  first  point  of  the  petitioner  is  certainly  not  valid. 
I  cannot  say  what  the  purposes  of  the  grand  j  iry  are  in 
this  inquiry.  The  mere  fact  that  the  names  in  each  indict- 
ment are  the  same  is  of  no  consequence  whatever.  The  same 
defendants  may  very  well  have  committed  two  crimes,  even 
two  crimes  against  [947]  the  Sherman  Act  (Act  July  2, 
1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p  3200]). 
Since  the  proceedings  of  the  grand  jury  are  not  open  to 
scrutiny,  and  certainly  will  never  become  so,  so  far  as  I 
can  lawfully  prevent,  I  cannot  say  that  they  ai*e  about  to 
indict  the  same  defendants  for  the  same  offense  Nor,  even 
if  I  could,  should  I  try  to  interfere  with  their  c-roceedings. 
Their  bills  are  at  most  only  accusations,  and  whrn  they  are 
found  the  courts  will  deal  justly  with  the  defendants  and 
prevent  their  being  twice  harried. 

One  purpose  of  the  secrecy  of  the  grand  jury  s  doings  is 
to  insure  against  this  kind  of  judicial  control.  They  are  the 
voice  of  the  community  accusing  its  members,  and  the  only 
protection  from  such  accusation  is  in  the  conscience  of  that 
tribunal.  Therefore,  except  in  sporadic  and  ill-ionsidered 
instances,  the  courts  have  never  taken  supervision  over  what 
evidence  shall  come  before  them,  and,  with  certain  not  very 
well-defined  exceptions,  they  remain  what  the  Grand  Assize 
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originally  was,  and  what  the  petit  jury  has  ceased  to  be,  an 
irresponsible  utterance  of  the  community  at  large,  answer- 
able only  to  the  general  body  of  citizens,  from  whom  they 
come  at  random,  and  with  whom  they  are  again  at  once 
merged.  A  court  shows  no  punctilious  respect  for  the  Con- 
stitution in  regulating  their  conduct.  We  took  the  institu- 
tion as  we  found  it  in  our  English  inheritance,  and  he  best 
serves  the  Constitution  who  most  faithfully  follows  its 
historical  significance,  not  he  who  by  a  verbal  pedantry 
tries  a  priori  to  formulate  its  limitations  and  its  extent  So 
much  for  the  first  point. 

The  second  point  is  of  the  scope  of  the  inmiunity  clause 
in  the  Sherman  act.  The  argument  is  that,  since  the  im- 
munity prescribed  by  the  act  includes  prosecution,  it  is  too 
late  to  question  any  one  after  he  has  been  indicted,  because 
part  of  the  consideration  for  his  testimony  has  already  been 
taken  from  him.  All  this  rests  upon  the  assumption  that  I 
must  infer  that  the  present  inquiry  relates  to  the  subject- 
matter  of  the  present  indictment,  and  that  I  should  not  have 
the  right  to  do  till  the  questions  were  asked.  However,  as 
in  aU  probability  they  do  relate  to  that  subject-matter,  I 
may  as  well  dispose  of  it  now,  though  out  of  order,  and  so 
obviate  at  least  some  of  the  constant  recourse  to  the  court. 
Therefore  I  shall  assume  that  the  inquiry  is  of  the  subject- 
matter  of  some  crime,  and,  indeed,  of  the  crime  laid  in  the 
existing  indictment.  When  so  questioned,  the  witness  must 
answer.  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct  644, 
40  L.  Ed.  819.  And,  when  given,  his  answer  will  thereafter 
protect  him  from  further  prosecution.  It  will  be  a  good 
bar  to  this  very  pending  prosecution,  if  it  be  pertinent  to 
the  subject-matter. 

The  petitioner's  theory  goes  further  than  this,  and  requires 
that  the  government  should  elect  at  the  outset  whether  the 
person  is  to  be  witness  or  defendant,  and,  having  once 
elected,  that  it  should  remain  consistent.  We  must  remember 
at  the  outset  that  the  question  raised  has  nothing  whatever 
to  do  with  the  constitutional  privilege  against  incrimination, 
because  that  privilege  could  not  be  claimed,  if  all  prosecution 
were  barred  from  the  date  of  the  testimony  {Brown  v. 
Walker,  161  U.  S.  .691,  16  Sup.  Ct  644,  40  L.  Ed.  819),  re- 
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gardless  of  whether  the  witness  had  already  been  indicted 
or  not.  The  only  necessary  pro[948]tection  is  that  by  no 
peradventure  could  the  disclosure  result  in  conviction  (Mr. 
Justice  Day,  obiter,  in  Heike  v.  Vrdted  States,  217  U.  S. 
425,  431,  30  Sup.  Ct.  439,  54  L.  Ed.  821),  and  to  provide 
against  that  possibility  it  was  enough  to  forbid  any  future 
criminal  proceedings  as  soon  as  the  testimony  came  out. 

The  question  is,  therefore,  of  the  meaning  of  the  statute, 
not  of  the  scope  of  the  Constitution.  Is  there  any  ground  for 
saying  that  the  bargain  with  the  witness  is,  as  it  were, 
retroactive,  so  that  he  cannot  get  his  quid  pro  quo  by  testi- 
fying, if  he  has  already  been  indicted?  I  think  not  As  I 
have  said,  the  statute  would  be  constitutionally  broad  enough, 
if  it  forbade  any  future  prosecution,  and  its  scope  is  fairly 
inferable  from  its  purpose.  As  the  purpose  was  cmly  to 
compel  such  testimony,  and  the  Constitution  was  satisfied 
by  the  more  limited  construction,  the  fairer  interpretation 
of  the  will  of  Congiess  is  that  it  went  no  further  than  it  had 
to  go,  and  that  they  meant  to  give  only  a  future  immunity. 
No  one  has  found  any  authority  upon  the  question,  but  I 
think  there  can  be  small  doubt  of  the  correctness  of  this 
construction. 

The  petition  is  denied,  and  the  petitioner  directed  to  be 
sworn  at  2  o'clock  on  Tuesday,  July  26, 1910. 


[267]  HALE  v.  O'CONNOR  COAL  &  SUPPLY  CO., 
INC.,  ET  AL. 

(Circuit  Court,  D.  Connecticut.    June  15,  1908.) 
[181  Fed.  Rep.,  267.] 
Monopolies    (§    28) — Combinations    in    Restbaiitt   o»    Intebstati 
Commerce — Action    for   Damages — SumcncNCT  of   Complaint. — 
The  complaint,  In  an  action  under  Sherman  Anti-Tmst  Act  July  2, 
1890,  fi  7,  c.  647,  26  Stat.  210  (U.  S.  Comp.  St  1901,  p.  8202),  to 
recover  damages  for  injuries  to  plaintiffs  business  caused  by  an 
alleged   combination    and   conspiracy   between   defoidants   in   re- 
straint of  interstate  trade  and  commerce  and  to  monopolise  such 
commerce,  considered,  and  held  sufficient  on  demurrer.* 
[Bd,  Note. — For  other  cases,  see  Monopolies,  Dec.  J)\g.  I  28.] 

« Syllabus  and  statement  copyrighted,  1910,  by  West  Publishing 

Company. 
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Action  by  Charles  R.  Hale  against  the  O'Connor  Coal  & 
Supply  Company,  the  Hatch  &  North  Coal  Company,  the 
Hartford  Coal  Company,  W.  C.  Mason  &  Co.,  Incorporated, 
the  Robert  Price  Company,  the  Tunnel  Coal  Company,  Wil- 
liam H.  Foster,  William  W.  Frayer,  and  Mary  E.  Frayer, 
copartners  as  Frayer  &  Foster,  Reinhold  Hakewessell  and 
Grant  U.  Kierstead,  copartners  as  the  City  Coal  Company, 
Albert  D.  Goldberg,  Harris  I.  Sack,  and  John  Sack,  co- 
partners as  the  North  End  Coal  &  Feed  Company,  George 
W.  Newton,  and  Charles  W.  Newton,  copartners  as  George 
W.  Newton  &  Son,  Don  O'Connor^  Albert  P.  Day,  Frederick 
S.  Belden,  Holman  Goldberg,  Isidore  E.  Goldberg,  and 
William  E.  Miller.    On  demurrer  to  complaint.    Overruled. 

The  following  is  the  substantial  part  of  the  complaint: 

FIRST   COUNT. 

1.  Since  the  month  of  October,  1903,  the  plaintiff  has  been,  and  still 
is,  engaged  in  Interstate  commerce  as  a  retail  coal  dealer  in  said  city 
of  Hartford;  his  business  consisting  of  buying  coal  mineil  in  states 
other  than  the  state  of  Connecticut,  causing  said  coal  to  be  brought 
to  said  state  of  Connecticut,  and  selling  said  coal  at  retail  in  said 
city  of  Hartford. 

2.  During  the  whole  of  said  time  the  defendants  the  Hatch  &  North 
Coal  Company,  the  Hartford  Coal  Company,  the  Tunnel  Coal  Coni- 
I)any,  Incorporated,  William  H.  Foster,  Mary  E.  Frayer,  Reinhold 
Hakewessell,  Grant  IT.  Kierstead,  Abraham  D.  Goldberg,  Harris  I. 
Sack,  John  Sack,  George  W.  Newton,  Charles  W.  Newton,  Holman 
Goldberg,  Isidore  E.  Goldberg,  and  William  [268]  H.  Miller,  and 
each  of  them,  have  been  engaged  in  the  business  of  buying  coal  mined 
in  states  other  than  Connecticut,  causing  said  coal  to  be  brought  Ici 
the  state  of  Connecticut,  and  selling  said  coal  at  retail  in  said  cily 
of  Hartford. 

3.  Said  the  Robert  Price  Coal  Company,  Incorporated,  has  been 
engaged  in  said  business  since  about  the  month  of  April,  1904,  said  the 
O'Connor  Coal  &  Supply  Company,  Incorporated,  since  October,  1904, 
said  W.  C.  Mason  &  Company,  Incorporated,  since  January,  1906,  and 
said  William  W.  Frayer  since  about  the  month  of  January,  1906. 

4.  Said  William  W.  Frayer  was  engaged  in  said  business  from  Octo- 
ber, 1903,  until  about  the  month  of  January,  190G,  as  agent  and  mana- 
ger for  said  William  H.  Foster  and  Mary  E.  Frayer. 

5.  Said  Robert  Price  was  engaged  in  said  business  from  October, 
1903,  until  about  the  month  of  April,  1904,  and  since  that  time  has 
been,  and  still  is,  the  president  of  said  the  Robert  Price  Coal  Company, 
Incorporated. 
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6.  Said  Don  O'Connor,  since  October,  1904,  has  been,  and  still  Is, 
engaged  in  said  business  as  president  of  said  the  O'Connor  Coal  ft 
Supply  Company,  Incorporated. 

7.  Since  October,  1903,  said  Albert  P.  Day  has  been,  and  still  Is, 
engaged  in  said  business  as  president  of  said  the  Hatch  &  North  Coal 
Company,  and  said  Fredericic  S.  Belden,  as  president  of  said  the  Hart- 
ford Coal  Company. 

8.  At  all  times  since  the  month  of  May,  1904,  until  the  date  of  this 
complaint,  such  of  the  defendants  as  were  engaged  in  the  retail  coal 
business  as  above  set  forth  have  wrongfully,  unlawfully,  and  con- 
trary to  the  act  of  Congress  in  such  case  made  and  provided,  com- 
bined and  conspired  in  restraint  of  trade  and  commerce  among  the 
several  states  with  the  purpose  and  intent  of  preventing  and  restrain- 
ing the  plaintiff  from  purchasing  coal  mined  in  states  other  than  Con- 
necticut, from  causing  coal  to  be  brought  to  said  state  of  Connecticut, 
and  from  selling  coal  in  said  city  of  Hartford. 

9.  In  pursuance  of  said  combination  and  conspiracy,  said  defeidants, 
personally  and  through  their  agents,  have  endeavored,  and  still  en- 
deavor, to  cause  wholesale  dealers  in  coal  in  Connecticut  and  other 
states  to  refuse  to  sell  and  deliver  coal  to  said  plaintiff.  Among  said 
wholesale  dealers  are  the  Benedict  &  Pardee  Company,  Benedict, 
Downs  &  Co.,  Incorporated,  and  Williams,  Wells  &  Co.,  all  of  New 
Haven,  in  the  state  of  Connecticut,  Percy  Heilner  &  Son,  Madeira, 
Hill  &  Co.,  and  Peale,  Peacock  &  Kerr,  all  of  the  city  and  State  of 
New  York,  Weston,  Dodson  &  Co.  of  Bethlehem  in  the  state  of  Penn- 
sylvania, and  the  Connecticut  Coal  Company  and  Frank  Miller  &  Oo« 
both  of  Bridgeport  in  the  state  of  Connecticut. 

10.  By  the  said  efforts  of  the  defendants  many  of  said  wholesale  coal 
dealers  were  induced  to  refuse,  and  did  refuse,  to  sell  coal  to  the 
plaintiff,  including  all  the  wholesale  coal  dealers  above  named  except 
said  Frank  Miller  &  Co. 

11.  By  reason  of  said  combination  and  conspiracy  and  the  acts  of 
the  defendants  above  set  forth,  the  plaintiff  has  been  at  varions  times 
unable  to  secure  coal  to  sell  to  his  customers  in  said  Hartford,  and 
has  thereby  been  prevented  from  making  sales  to  said  customers,  and 
has  wholly  lost  the  profits  which  would  otherwise  have  accrued  from 
such  sales. 

12.  By  reason  of  said  combination  and  conspiracy  and  the  acts  of 
the  defendants  above  set  forth,  the  plaintiff  has  been  at  various  times 
delayed  in  securing  coal,  and  has  thereby  been  prevented  from  making 
sales  to  his  said  customers  and  has  wholly  lost  the  profits  which  would 
otherwise  have  accrued  from  such  sales. 

13.  By  reason  of  said  combination  and  conspiracy  and  the  acts  of 
the  defendants  above  set  forth,  the  plaintiff  has  been  at  yarious  times 
delayed  in  securing  coal,  and  has  by  reason  of  said  delay  been  obliged 
to  pay  for  said  coal  a  price  higher  than  he  would  otherwise  have  paid, 
to  his  great  loss  and  damage. 
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14.  By  reason  of  said  combination  and  conspiracy  and  the  acts  of 
the  defendants  above  set  forth,  the  plaintiff  has  been  pat  to  great  ex- 
pense and  has  been  compelled  to  spend  much  time  in  securing  cool  to 
sell  to  his  said  customers  in  said  city  of  Hartford. 

15.  In  pursuance  of  said  combination  and  conspiracy,  said  defend- 
ants, personally  and  through  their  agents,  have  circulated  in  said  city 
of  Hartford  [269]  false  and  malicious  reports  with  regard  to  the 
financial  condition  of  the  plaintiff,  with  regard  to  his  ability  to  deliver 
coal  to  his  said  customers,  and  with  regard  to  the  quality  of  the  coal 
sold  by  him. 

16.  In  consequence  of  the  wrongful  acts  of  the  defendants  above  set 
forth,  the  plaintiff  has  lost  many  of  his  said  customers  and  much  of 
his  trade  and  business  and  suffered  great  injury  in  his  business. 

17.  By  reason  of  the  said  combination  and  conspiracy  and  the  act8 
of  the  defendants  above  set  forth,  the  rights  of  the  general  public 
in  said  city  of  Hartford  and  elsewhere  have  been  injuriously  affected 
and  interstate  commerce  impeded  and  prevented. 

18.  By  reason  of  the  said  combination  and  conspiracy  and  the 
wrongful  acts  of  the  defendants  above  set  forth,  the  plaintiff  has 
suffered  loss  and  damage  to  the  amount  of  $12,000. 

SECOND  COUNT. 

1.  Parapraphs  1,  2,  3,  4,  5,  6,  and  7  of  the  first  count  are  hereby 
made  part  of  this  count. 

2.  At  all  times  since  the  month  of  May,  1904,  such  of  said  defend 
ants  as  were  engaged  in  the  retail  coal  business  as  above  set  forth, 
wrongfully,  unlawfully,  and  contrary  to  the  act  of  Congress  in  such 
case  made  and  provided,  have  combined  and  conspired  to  monopolize 
the  trade  and  commerce  in  said  city  of  Hartford  in  coal  mined  in 
states  other  than  the  state  of  Connecticut. 

3.  Paragraphs  9,  10,  11,  12,  13,  14,  15,  16,  17,  and  18  of  the  first 
count  are  hereby  made  part  of  this  count. 

THIBD  COUNT. 

1.  Paragraphs  j,  2,  3,  4,  5.  6,  and  7  of  the  first  count  are  hereby 
made  part  of  this  count. 

2.  At  all  times  since  the  month  of  May,  1904,  such  of  the  defend- 
ants as  were  engnged  in  the  retail  coal  business  as  above  set  forth 
have  maintained  an  organization  known  as  the  Hartford  Coal  Dealers' 
Exchange  for  the  purpose  of  establishing  and  maintaining  the  prices 
for  coal  in  said  Hartford,  and,  because  the  plaintiff  would  not  main- 
tain the  prices  of  coal  charged  by  him  to  his  customers  in  accordance 
with  the  scale  of  prices  established  as  aforesaid,  said  defendants 
wrongfully,  unlawfully,  and  contrary  to  the  art  of  Congress  in  such 
case  made  and  provided,  combined  and  conspired  in  restraint  of  trade 
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and  commerce  among  the  several  states  with  the  purposes  and  Intent 
of  preventing  and  restraining  the  plaintiff  from  purchasing  coal  mined 
in  states  other  than  Connecticut,  from  causing  coal  to  be  brought  to 
said  state  of  Connecticut,  and  from  selling  coal  in  said  city  of 
Hartford. 

3.  Paragraphs  9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18  of  the  first  count 
are  hereby  made  part  of  this  count 

The  plaintiff  claims  $36,000  damages  by  force  of  the  act  of  Congress 
in  such  case  made  and  provided,  the  same  being  threefold  the  damage 
by  him  sustained,  together  with  the  costs  of  suit  and  a  reasonable 
attorney's  fee. 

Defendants  filed  the  following  demurrer: 

1.  It  does  not  appear  in  the  first  count  of  the  complaint  that  the 
plaintiff  at  any  of  the  times  referred  to  in  said  first  count  was  or  Is 
engaged  in  interstate  commerce. 

2.  It  does  appear  from  the  first  count  of  the  compalint  that  a  large 
part  of  the  plaintiff's  business  consisted  in  the  sale  of  coal  at  retail 
in  the  city  of  Hartford  and  the  purchase  of  coal  from  the  wholesale 
dealers  in  the  state  of  Connecticut;  and  it  does  not  appear  that  the 
plaintiffs  transactions  with  wholesale  dealers  in  other  states,  if  any, 
constituted  any  substantial  or  material  portion  of  the  plaintifTs 
business. 

3.  It  is  not  alleged  in  said  first  count  that  the  plaintiff  ever  had  any 
dealings  with  wholesale  dealers  in  states  other  than  the  state  of 
Connecticut. 

4.  It  does  not  appear  from  said  first  count  what  was  the  character 
of  the  plaintiffs  transactions  with  dealers  in  other  states,  If  any; 
so  that  it  can  be  determined  whether  said  transactions  were  or  were 
not  operations  in  interstate  commerce  so  far  as  the  plaintiff  is  con- 
cerned. 

[270]  5.  It  does  not  appear  from  said  first  count  that  the  combina- 
tion and  conspiracy  therein  alleged  was  a  combination  and  conspiracy 
in  restraint  of  trade  and  commerce  among  the  several  states  or  with . 
foreign  nationa 

6.  The  above-named  defendants  demur  to  paragraph  9  of  the  first 
count  of  the  complaint  because  It  does  not  appear  that  the  acts  of  the 
defendants  therein  alleged  were  in  pursuance  of  a  combination  and 
conspiracy  in  restraint  of  interstate  commerce. 

7.  Defendants  demur  to  paragraph  10  of  the  first  count  of  the  com- 
plaint because  it  is  not  alleged  and  does  not  appear  from  the  complaint 
that  the  alleged  refusal  of  said  wholesale  coal  dealers  to  sell  coal  to 
the  plaintiff  was  the  result  or  consequence  of  a  combination  and  con- 
spiracy in  restraint  of  interstate  commerce  on  the  part  of  the  aboye- 
named  defendants. 

8.  The  above-named  defendants  demur  to  paragraph  U  of  the  first 
count  of  the  complaint  because  It  Is  not  alleged  therein  and  does  not 
appear  from  the  complaint  that  plaintiff's  alleged  Inability  to  secure 
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coal  to  sell  to  hlg  customers  in  Hartford  was  the  result  or  consequence 
of  a  'combination  and  conspiracy  in  restraint  of  interstate  commerce 
on  the  part  of  the  abOTe-named  defeadanta. 

9.  The  above-named  defendants  demur  to  paragraphs  12  and  18,  and 
each  of  them,  because  it  is  not  alleged  therein  and  does  not  appear 
from  the  complaint  that  the  alleged  delay  in  securing  coal  was  the 
result  or  consequence  of  a  combination  and  conspiracy  in  restraint  of 
interstate  comn^erce  on  the  part  of  the  above-named  defendants. 

10.  Paragraph  14  of  the  first  count  of  the  complaint  is  demurred 
to  because  it  is  not  alleged  therein  and  does  not  appear  from  the  com- 
plaint that  the  alleged  expense  and  expenditure  of  time  were  the 
result  or  consequence  of  a  combination  and  conspiracy  in  restraint  of 
interstate  commerce  on  the  part  of  the  above-named  defendants. 

11.  Paragraph  15  of  the  first  count  of  the  complaint  is  demurred 
to  because  it  does  not  appear  from  the  complaint  that  the  alleged  false 
and  malicious  reports  were  made  in  pursuance  of  a  combination  and 
conspiracy  in  restraint  of  interstate  commerce  on  the  part  of  the 
above-named  defendants. 

12.  Paragrai^  16  of  the  first  count  of  the  complaint  is  demurred  to 
because  it  does  not  appear  from  the  complaint  that  plaintiffs  alleged 
loss  of  trade  and  injury  were  the  result  or  consequence  of  a  combina- 
tion and  conspiracy  in  restraint  of  interstate  commerce  on  the  part 
of  the  above-named  defendants. 

13.  Paragraph  17  of  the  first  count  of  the  complaUit  is  demurred  to 
because  it  is  not  alleged  therein  and  does  not  appear  from  the  com- 
plaint how  the  rights  of  the  general  public  in  said  city  of  Hartford 
have  been  injuriously  affected,  or  how  and  in  what  measure  interstate 
commerce  has  been  impeded  and  prevented. 

14.  Paragraph  18  of  the  first  count  of  the  complaint  is  demurred 
to  because  it  does  not  appear  from  the  complaint  that  the  plaintifTs 
alleged  loss  and  damage  is  the  result  or  consequence  of  a  combination 
and  conspiracy  in  restraint  of  interstate  commerce  on  the  part  of  the 
above-named  defendants. 

DEMUBBBB  TO  SBOOIID  COUNT. 

1.  All  the  paragraphs  of  the  demurrer  to  the  first  count  are  hereby 
made  part  of  the  demurrer  to  the  second  count. 

2.  The  above-named  defendants  demur  to  the  second  count  of  the 
complaint  because  it  appears  therefrom  that  the  alleged  combination 
and  conspiracy  to  monopolize  trade  and  commerce  is  a  conspiracy  to 
monopolize  trade  and  commerce  in  the  city  of  Hartford,  and  is  not  a 
conspiracy  to  monopolize  any  part  of  the  trade  or  commerce  among 
the  several  states  or  with  foreign  nations. 

DBMUBBSB  TO  THIBD   COUNT. 

1.  All  the  paragraphs  of  the  demurrer  to  the  first  count  are  hereby 
made  part  of  the  demurrer  to  this  count 
10870*— S,  Doa  111.  62-1.  vol  8 52 
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2.  The  abOYe-named  defendants  demur  to  the  third  coont  of  tbe 
complaint  because  it  does  not  appear  therefrom  that  tiie  oomblnation 
and  conspiracy  alleged  therein  was  or  is  a  combination  and  conspiracy 
in  restraint  of  trade  and  commerce  among  the  several  states. 

[271 J     /.  H.  Peck  and  B.  M.  Grant,  for  plaintiff. 

/.  Gilbert  Calhoun,  Hyde,  Joslyn,  CHlman  and  Hunger- 
ford,  Robinson  and  Robinson^  BiU  and  Tuttle,  and  John  J. 
Dwyer,  for  defendants. 

Platt,  District  Judge. 

Starting  with  the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  in  City  of  Atlanta  v.  Cluvttanooga 
Foundry  &  Pipe  Works,  127  Fed.  23, 61  C.  C.  A.  887, 64  L.  R 
A.  721,  as  the  foundation,  this  complaint  has  been  examined 
at  leisure  and  with  due  care.  If  any  doubt  could  have  been 
entertained  after  reading  the  words  of  the  distinguished 
writer  in  that  case,  it  has,  to  my  mind,  been  dissipated  by 
the  later  expressions  delivered  by  the  higher  federal  courts. 

As  things  now  stand,  it  would  be  flying  in  the  face  of  the 
higher  powers,  with  a  vengeance,  to  accept  as  valid  any  of 
the  criticisms  launched  against  the  complaint.  If  the  facts 
therein  alleged  can  be  sustained  by  proof,  a  case  will  be 
presented  which  will  invoke  the  aid  of  a  federal,  rather  than 
a  state,  court.  The  situation  is  so  absolutely  one-sided  as 
to  satisfy  me  that  no  good  purpose  would  be  subserved  by 
an  extended  discussion  and  citation  of  authorities. 

Let  the  demurrers,  one  and  all,  be  overruled. 


[706]    CLABAUGH    v.    SOUTHERN    WHOLESALE 
GROCERS'  ASS'N  ET  AL. 

(Circuit  Court,  N.  D.  Alabama,  S.  D.    September  15,  1910.) 

[181  Fed.  Rep.,  706.] 

T(»TS  (I  22) — Joint  Wrongdoers— Satisfaction. — Where  two  parties 
are  jointly  responsible  to  a  third  party  for  one  wrong,  while  the 
wronged  party  may  sue  either  or  both,  and  recoyer  Jndgmoits 
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against  either  or  both,  he  can  have  bnt  one  satisfaction  for  the 
same  wrong.« 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  8  29;  Dec.  Dig. 
8  22.] 
Accord  and  Satisfaction  (I  3) — Constbuotion  and  Operation — Sei- 
TLKMENT  WITH  One  OF  Two  JoiNT  WRONGDOERS. — Plaintiff  brought 
suit  in  a  state  court  against  the  president  of  a  wholesale  grocers* 
association  to  recover  damages  for  an  alleged  wrongful  interference 
with  his  business.  He  subsequently  commenced  an  action  in  a 
federal  court  against  the  association  to  recover  damages  for  the 
same  injury,  alleged  to  have  been  caused  by  a  conspiracy  in  re- 
straint of  trade,  in  violation  of  Sherman  Anti-Trust  Act  July  2. 
1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901,  p.  3200).  Pending 
such  action  he  settled  the  suit  in  the  state  court,  and  received 
payment  of  the  agreed  sum  from  the  defendant  therein.  Held,  that 
such  settlement  was  an  accord  and  satisfaction  of  his  entire  claim, 
and  a  bar  to  the  second  suit,  and  that,  not  being  entitled  to  recover 
actual  damages  in  such  suit,  he  was  not  entitled  to  recover  the 
threefold  damages  or  attorney's  fees  provided  for  by  section  7  of 
the  act 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent 
Dig.  II  22-^1;  Dec.  Dig.  13.] 

Action  by  Hinton  G.  Clabaugh  against  the  Southern 
Wholesale  Grocers'  Association  and  others.  On  motion  by 
defendant  for  direction  of  verdict.    Motion  sustained. 

Campbell  and  Johnston^  for  plaintiff. 

Wright  and  Wright,  Garuthers  Ewing^  and  Cdbaniss  and 
Boicie,  for  defendant. 

Grubb,  District  Judge. 

This  is  a  suit  instituted  by  Mr.  Clabaugh  against  the 
Southern  Wholesale  Grocers'  Association,  a  corporation,  for 
damages  to  his  business,  alleged  to  have  been  caused  by  inter- 
ference with  it  by  the  Southern  Wholesale  Grocers'  Associa- 
tion by  preventing  the  manufacturers  from  selling  goods  to 
him,  by  him  to  be  sold  to  retailers.  The  action  was  brought 
under  what  is  known  as  the  "  Sherman  Anti-Trust  Law," 
enacted  by  the  Congress  of  the  United  States.  Act  July  2, 
1890,  c.  647,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  8200). 
Whether  there  has  been  a  violation  of  that  act  by  the  South- 
em  Wholesale  Grocers'  Association  is  not  necessary,  in  my 

«  Syllabus  copyrighted,  1910,  by  West  Publisliing  Co. 
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judgment,  to  be  determined  in  this  case,  for  the  reason  that 
the  defendant  has  pleaded  that,  conceding  that  there  was  any 
violation  of  the  act  which  entitles  the  plaintiflf  to  damages, 
the  plaintiff  in  this  case  has,  before  the  trial,  settled  for  those 
damages  with  another  party,  who  is  jointly  liable  with  this 
defendant  > 

Before  I  enter  on  the  facts,  I  might  say  that  it  is  a  well- 
recognized  principle  of  law  that  where  two  parties  are  jointly 
responsible  to  a  [707]  third  party  for  one  wrong,  while  that 
third  party,  the  wronged  party,  can  sue  either  or  both,  and 
get  judgments  against  either  or  both,  he  can  get  but  one  satis- 
faction for  the  same  wrong.  Otherwise  he  would  be  getting 
paid  twice.  So,  if  he  has  been  paid  by  one  wrongdoer  his 
full  damages,  then  he  has  no  right  to  look  to  the  other  wrong- 
does  for  any  damages,  even  though  that  wrongdoer  was 
jointly  responsible  with  the  one  who  pays. 

In  this  case  the  plaintiff,  Mr.  Clabaugh,  sued  in  the  state 
court  Mr.  James  A.  Van  Hoose,  who  was  president  of  the 
association,  which  is  now  defendant  in  this  court,  alleging 
that  these  same  acts  of  interference  which  broke  up  his  busi- 
ness, as  he  claims,  were  done  by  Mr.  Van  Hoose  as  president 
of  this  same  association.  Of  course,  if  the  president  did 
them,  he  would  be  liable  personally,  because  he  could  not  do 
wrong  for  his  principal,  and  not  be  responsible  for  that 
wrong  himself.  Therefore  he  would  be  responsible,  and  he 
would  also  make  his  principal  responsible,  if  he  acted  within 
the  scope  of  his  authority  as  president.  Therefore  it  may  be 
said,  for  the  sake  of  argument,  that  both  of  them  were  re- 
sponsible for  the  wrongs  that  have  been  charged  in  the  state 
court  in  the  suit  against  Mr.  Van  Hoose,  which,  as  I  construe 
it,  are  the  same  exactly  as  Mr.  Clabaugh  here  sues  for,  and 
for  which  he  asks  damages  against  the  Southern  Wholesale 
Grocers'  Association. 

Now,  after  the  suit  had  been  brought  in  the  state  court,  and 
after  there  had  been  a  trial,  which  resulted  in  a  disagreement 
of  the  jury,  Mr.  Clabaugh  and  Mr.  Van  Hoose  came  to  an 
agreement  which  is  represented  by  the  documents  which  have 
been  presented  here  to  settle  that  case.  This  agreement  pro- 
vided for  the  payment  of  $10,000  by  Mr.  Van  Hoose,  stipu- 
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lating  that,  if  all  the  money  was  not  paid  by  a  certain  date,  a 
judgment  should  be  entered  for  that  amount  in  the  circuit 
court,  a  jury  being  waived.  Had  that  judgment  been  ren- 
dered according  to  agreement,  it  would  have  been  a  full  satis- 
faction of  the  wrongs  complained  of  in  that  case.  The 
agreement  providing  for  that  method  of  remedy,  I  think  it  is 
a  fair  construction  of  the  agreement  that  the  parties  intended, 
in  settling  the  case,  to  settle  Mr.  Clabau^'s  full  damages 
against  Mr.  Van  Hoose — the  full  damages  for  the  injuries 
alleged  in  the  complaint  against  Mr.  Van  Hoose. 

Giving  the  agreement  that  construction,  Mr.  Clabaugh  had 
no  right  to  sue  anybody  else,  even  though  he  attempted  to 
reserve  that  right  in  his  agreement  with  Mr.  Van  Hoose,  be- 
cause, having  once  been  paid  in  full  for  his  damages,  he  had 
not  the  legal  right  to  make  any  agreement  which  would  give 
him  a  right  to  sue  any  other  person  for  the  same  damages, 
upon  the  idea  that  a  man  cannot  recover  twice  for  the  same 
damages,  and  that  if  one  wrongdoer  pays  him  in  full  he  has 
no  right  to  look  to  the  other,  even  though  he  seeks  to  reserve 
that  right  in  the  agreement  with  the  party  who  pays.  In 
this  case  the  agreement  of  settlement  was  in  writing,  and  it 
is  the  duty  of  the  court  to  construe  it.  The  court  construes 
it  as  constituting  an  accord  and  satisfaction  of  the  damages 
Mr.  Clabaugh  claimed  in  the  Van  Hoose  suit  in  the  circuit 
court.  That  being  true,  the  law  makes  the  same  agreement 
and  its  full  performance  by  Mr.  Van  Hoose  a  full  accord  and 
satisfaction  of  the  cause  of  action  sued  on  by  Mr.  Clabaugh 
against  [708]  the  association  in  this  case.  Therefore  the 
plea  is  made  out  by  the  undisputed  evidence,  the  documents 
in  the  case. 

It  is  true  Mr.  Clabaugh  said  he  did  not  agiee  that  the 
costs  paid  him  by  Mr.  Van  Hoose  were  the  full  costs;  but 
I  think  he  cannot  be  heard  to  say  this  after  he  took  the  check 
and  paid  the  clerk,  and  the  clerk  received  it  without  objec- 
tion, and  he  made  no  further  demand  until  after  this  trial 
was  entered  upon.  I  think  he  is  to  be  treated  as  having 
accepted  that  as  performance  of  the  agreement,  whether 
it  was  full  performance  or  not.  So  the  verdict  in  this  case 
should  be  for  the  defendant,  on  the  idea  that  the  cause  of 
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action,  conceding  it  existed,  has  been  settled  by  Mr.  Cla- 
baugh's  receipt  of  $10,000  from  Mr.  Van  HooEie.  which  I 
construe  to  have  been  received  by  him  in  full  satisfaction 
of  the  damages  he  claimed  in  the  suit  against  Mr.  Van 
Hoose,  and  which  are  the  same  damages  he  claims  in  this 
suit. 

There  is  one  other  thing  which  I  should  have  said.  The  act 
of  Congress  under  which  this  suit  is  brought  provides  for  the 
recovery,  not  of  single  damages,  but  threefold  damages;  but 
the  construction  of  that  act  by  the  Supreme  Cour*-  in  the  case 
of  Montague  c6  Co.  v.  Lowry^  193  U.  S.  38,  24  Sup.  Ct  307, 
48  L.  Ed.  608,  is  to  the  effect  that  threefold  damages  are  only 
recoverable  when  the  plaintiff  has  a  cause  of  action  that 
would  entitle  the  jury  to  award  smgle  damages  In  other 
words,  the  function  of  the  jury  is  to  only  render  a  judgment 
for  actual  damages,  and  the  court  then  triples  them;  but  if 
there  is  nothing  to  go  to  the  jury  for  single  damages,  then 
the  oourt  has  no  jurisdiction  to  render  any  juigment  ixx 
triple  damages.  And  the  same  is  true  as  to  the  attorney's 
fees.  I  think  they  are  merely  an  incident  to  a  judgment 
for  the  plaintiff.  If  no  such  judgment  is  obtained,  then 
there  can  be  no  allowance  for  attorney's  fees,  hough  the 
settlement  was  made  after  this  suit  was  conunenced. 


218  U.  S. 

[601]  UNITED  STATES  t;.  KISSEL  AND  IIARNED.- 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNFTED  STATES  FOR  THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.   390.     Argued  November  10,   11,  1910.— Decided  December  12,  1910. 

[218  U.  S.,  601.] 

Tinder  the  Criminal  Appeals  Act  of  March  2,  1907,  c.  2564,  34  Stat. 
1246,  when  the  indictment  is  quashed  this  court  Is  confined  to  a 
consideration  of  the  grounds  of  decision  mentioned  In  sncb  statnte. 
Vmiea  States  v.  Keiteh  211  U.  S.  370,  and  there  is  a  rimliar  limit 

•For  opinion  of  Circuit  Court   (173  Fed.  Kep.,  828).    See  wUe 
p.  744. 
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when  the  case  comes  ap  from  a  Judgment  sastalnlng  a  special  plea 
in  bar.* 

Although  mere  continnance  of  result  of  a  crime  does  not  continue  the 
crime  itself,  if  such  continuance  of  result  d^^nds  upjo  continuous 
cooperation  of  the  conspirators,  the  corq;>irac7  continue  until  the 
time  of  its  abandonment  or  success. 

A  conspiracy  in  restraint  of  trade  is  more  than  a  contract  In  restraint 
of  trade ;  the  latter  is  instantaneous,  but  the  former  is  a  partnership 
in  criminal  purposes  and  as  such  may  have  continuance  in  time; 
and  so  held  in  regard  to  a  conspiracy  made  criminal  by  the  Anti- 
trust Act  of  July  2,  1890. 

Whether  the  indictment  in  this  case  charges  a  continuing  conspiracy 
with  technical  sufficiency  is  not  before  the  court  on  the  appeal  taken 
under  the  Criminal  Appeals  Act  of  March  2.  1907.  from  a  judgmen: 
sustaining  special  pleas  of  limitation  in  bar. 

Allegations  in  the  indictment  consistent  with  other  facts  alleged  that 
a  conspiracy  continued  until  the  date  of  filing  must  be  evented  under 
the  general  issue  and  cannot  be  met  by  special  plea  in  bar. 

This  court,  having  on  an  appeal  under  the  Criminal  Appeals  Act  of 
March  2,  1907,  held  that  allegations  as  to  continuau'^e  of  a  con- 
spiracy cannot  be  met  by  special  plea  in  bar,  all  defenses,  including 
that  of  limitations  by  the  ending  of  the  conspiracy  moi*c  than  three 
[  602  ]  years  before  the  finding  of  the  indictment,  will  be  open  under 
the  general  issue  and  unaffected  by  this  decision. 

173  Fed.  Rep.  823.  reversed. 

[54  L.  ed.,  1168.)  » 

1.  The  only  question  before  the  Federal  Supreme  Court  on  an  ap- 
peal taken  under  the  act  of  March  2,  1907  (34  Stat,  at  L.  1246,  chap. 
2564,  U.  S.  Comp.  Stat  Supp.  1909,  p.  220),  from  a  judgment  sustain- 
ing a  special  plea  in  bar  when  the  defendant  has  not  been  put  in 
Jeopardy,  is  whether  such  plea  in  bar  can  be  sustained. 

2.  A  conspiracy  to  restrain  or  monopolize  trade,  in  violation  of  the 
Sherman  Act  of  July  2, 1890  (26  Stat  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat  1901,  p.  3200),  by  obtaining  control  of  a  competitor  through  a 
pledge  of  a  majority  of  its  stock  to  secure  a  loan  to  a  stockholder, 
and  then  voting  to  susp^id  business  until  further  order  of  the  board 
of  directors,  continues,  so  far  as  the  statute  of  limits tions  Is  con- 
cerned, so  long  as  any  further  action  is  taken  In  furtherance  of  the 
conspiracy. 

o  Syllabus  and  statements  of  arguments  copyrighted,  1910-1911,  by 
The  Banks  Law  Publishing  Company. 

^  Paragraphs  following  comprise  syllabus  to  this  case  in  Vol.  54,  p. 
1168,  Lawyers  Edition.  Copyrighted,  1911,  by  The  Lawyers'  Co-Op- 
crative  Publishing  Company. 
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8.  A  special  plea  ot  the  statute  of  limitations  is  not  good  as  against 
an  indictment  charging  a  conspiracy  to  restrain  or  monopolize  trade, 
in  violation  of  the  Sherman  Act  of  July  2,  1880,  by  improperly  ex- 
cluding a  competitor  from  business,  although  the  eonspiraey  is  aBeged 
to  have  been  formed  on  a  specilled  date,  which  was  more  Umb.  three 
years  before  the  finding  of  the  indictment,  where  such  indictment, 
consistently  with  the  other  facts,  alleges  that  the  conqplraey  eontiii- 
ued  to  the  date  of  its  presentment. 

The  facts  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Fowler  for  the  United 
States.  A  brief  which  had  been  prepared  by  tine  late  Mr. 
Solicitor  General  Bowers  was  filed  for  the  United  States. 

Mr,  Leavitt  J.  Ilnnt  and  Mr.  Geo.  W.  Betts^  Jr.^  filed  a 
brief  for  defendant  in  error,  Hamed.  Mr.  Joseph  H.  Choate 
and  Mr.  William  D.  Guthrie^  with  whom  Mr.  Howard  S. 
Gans  and  Mr.  William  C.  Oshom  were  on  the  brief,  for  the 
defendant,  Kissel,  in  error : 

Conspiracy  is  a  non-continuous  crime,  and  an  indictment 
which  charges  its  commission  on  a  date  barred  by  the  statute 
of  limitations  charges  an  outlawed  offense  and  is  not  sayed 
by  an  allegation  of  continuance  within  the  limitation. 
United  States  v.  Irvine,  98  U.  S.  450. 

Where  an  indictment  charges  a  crime  which  is  not  essen- 
tially continuous  with  a  continuando^  the  continuando  may 
be  disregarded  and  the  indictment  treated  as  charging  no 
more  than  the  commission  of  the  offense  on  the  first  day. 
Wharton's  Crim.  PL  &  Pr.,  9th  ed.,  §  125;  1  Bishop's  New 
Crim.  Proc,  §  388;  Starkey's  Crim.  PL,  1st  Am.  ed.,  60,  61; 
King  v.  Dixon,  10  Mod.  335,  337;  United  States  v.  La  Cost'e^ 
2  Mason,  129;  People  v.  Adams,  17  Wend.  475,  476;  Wells  v. 
Commonwealth,  12  Gray,  326 ;  State  v.  Nichols^  58  N.  H.  41 ; 
Cook  V.  State,  11  Georgia,  53,  56;  State  v.  BrigffM^  68  Iowa, 
41G;  State  v.  Thorn f  son,  31  Utah,  228;  State  v.  Jasper^  16 
N.  Car.  323. 

At  common  law  and  under  the  Sherman  Act,  the  offense 
of  conspiracy  is  complete;  the  crime  ie  actually  ccmuaitted 
when  the  design  or  intent  is  followed  by  the  [608]  act  of 
agreeing  or  confederating;  it  is  the  bare  act  of  agreeing  alone 
that  constitutes  the  crime.  Archibold's  Crim.  PL,  22d  ed., 
1209;  2  Bishop's  New  Crim.  Law,  §§  171;  United  States  y. 
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ffirsch,  100  U.  S.  33;  Umted  States  v.  Britton,  108  U.  S.  199 
204;  and  see  Pettibone  v.  Umted  States^  148  U.  S.  197,  202; 
Dealy  v.  United  States^  152  U.  S.  539,  547 ;  Bannon  v.  Umted 
States,  156  IT.  S.  464,  468;  WiUiams  v.  United  States,  207 
U.  S.  425,  447;  United  States  v.  Danau,  11  Blatchf.  168; 
State  V.  Buchanan,  5  H.  &  J.  (Md.)  317,  355;  People  v. 
Mather,  4  Wend.  229,  264;  O'Connell  v.  The  Queen,  11  C.  & 
F.  155,  233;  Mulcahy  v.  Reg.,  L.  R.  3  H.  L.  Cas.  306,  817; 
Commonwealth  v.  Judd,  2  Massachusetts,  329,  337 ;  People  v. 
Flack,  125  N.  Y.  324,  332. 

But  many  crimes,  which  are  non-continuous,  are  by  their 
nature  subject  to  renewal,  and  in  such  case,  each  renewal  of 
the  act  constituting  the  gravamen  of  the  offense  constitutes 
a  new  crime.  It  is  the  nature  of  the  act  constituting  the 
offense  that  determines  its  continuous  or  non-continuous 
nature.  State  v.  Poyner,  134  N.  Car.  609 ;  Wharton's  Crim. 
Law,  10th  ed.,  §  27;  State  v.  Prescott,  33  N.  H.  219,  214; 
State  V.  Thompson,  31  Utah  228,  231;  State  v.  Briggs,  68 
Iowa,  416, 419 ;  Matter  of  Neilsen,  131  U.  S.  176 ;  In  re  Snow, 
120  U.  S.  274;  Gise  v.  Commonwealth,  31  P.  F.  Smith  (Pa.), 
428;  Cook  v.  State,  11  Georgia,  53,  56;  People  v.  Flatherty, 
162  N.  Y.  532,  538. 

The  results  which  flow  from  conspiracy,  t.  e,,  the  acts  done 
ii)  pursuance  of  it,  form  no  part  of  the  offense;  but  a  c<Mn- 
pact  which  does  not  contain  within  itself  all  the  elements 
of  wrong  will  not  be  rendered  indictable  by  the  criminality 
of  acts  done  in  furtherance  of  it.  United  States  v.  Britton, 
108  U.  S.  199;  McKenna  v.  United  States^  127  Fed.  Rep.  88; 
SaUa  V.  United  States,  104  Fed.  Rep.  544 ;  Conrad  v.  United 
States,  127  Fed.  Rep.  798. 

Acts  done  in  pursuance  of  a  conspiracy,  and  in  further- 
ance of  it,  are  so  far  from  being  a  part  of  the  offense  that 
[604]  if  criminal  they  constitute  separate  crimes,  and  a 
conviction  or  acquittal  on  either  the  conspiracy  or  the  sepa- 
rate crime  is  no  bar  to  a  prosecution  for  the  other  offense. 
Berkowitz  v.  United  States,  93  Fed.  Rep.  452,  457;  Davis  v. 
People,  22  Colorado,  1,  8;  State  v.  Sias,  17  N.  H.  558; 
Bailey  v.  State,  42  Tex.  Crim.  Rep.  289,  291;  Whitford  v. 
State,  24  Tex.  Ct.  of  App.  Rep.  489,  493;  Wallace  v.  State, 
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41  Florida,  547,  657;  Wilcox  v.  United  States,  103  S.  W. 
Rep.  774,  776 ;  Matter  of  NeiUen,  181  U.  S.  176, 186. 

A  conspiracy  is  a  renewable  offense,  and  it  is  renewed 
whenever  two  or  more  persons  animated  by  a  corrupt  intent 
consciously  participate  in  any  act  in  furtherance  of  that 
intent.  While  those  who  enter  upon  a  conspira<7  may 
secure  inmiunity  for  their  criminal  acts  after  a  lapse  of  three 
years  if  they  do  nothing  further  within  the  three  years, 
those  who  persist  in  their  original  purpose  and  seek  by  co- 
operative action  to  carry  it  into  effect  incur  a  liability  each 
time  they  commit  the  offense  of  conspiring.  The  Grovem- 
ment's  theory  that  conspiracy  is  a  continuous  crime,  would 
have  every  incentive  to  cause  the  conspirator  who  had  once 
embarked  to  continue  in  his  criminal  course  '  and  not  to 
desist  or  abstain  therefrom.  Matter  of  Neihen^  181  U.  S. 
176;  In  re  Snow,  120  U.  S.  274. 

That  the  offense  is  renewable  and  not  continuing,  see 
Ware  v.  United  States,  154  Fed.  Rep.  577;  S.  C,  207  U.  S. 
588;  United  States  v.  Jones,  162  Fed.  Rep.  417;  Jones  v. 
United  States,  179  Fed.  Rep.  684,  610;  United  States  v. 
Biffffs,  157  Fed  Rep.  264;  United  States  v.  Bradford,  148 
Fed.  Rep.  413;  S.  C,  152  Fed.  Rep.  616;  United  States  ▼. 
Greene,  115  Fed.  Rep.  343,  349,  850;  S.  C,  154  Fed.  Rep. 
401;  Lorenz  v.  United  States,  24  App.  D.  C.  837,  387; 
S.  C,  19G  U.  S.  640;  Arnold  v.  Weil,  157  Fed.  Rep.  429, 
430;  Ex  parte  Black,  147  Fed.  Rep.  832,  838;  S.  C,  160 
Fed.  Rep.  431;  United  States  v.  Greene,  100  Fed.  Rep. 
941,  946;  United  States  v.  Barber,  157  Fed.  Rep.  889,  890; 
United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S. 
[605]  290,  and  United  States  v.  Mc Andrews  <&  Forbes  Oo^ 
149  Fed.  Rep.  823,  are  not  incompatible  with  this  view. 
Northern  Securities  Co.  v.  U^iited  States,  193  U.  S.  197,  and 
Loewe  v.  Lawlor,  208  U.  S.  274,  do  not  sustain  the  proposi- 
tion that  parties  can  render  themselves  liable  to  be  pun- 
ished criminally  under  the  Sherman  Act  without  doing  any 
act  whatever.  And  see  People  v.  Mather,  4  Wend.  229; 
Ochs  V.  The  People,  25  lU.  App.  879;  aff'd  124  Illinois,  899; 
Noyes  v.  State,  41  N.  J.  L.  418;  Commonwealth  v.  BartUson^ 
85  Pa.  St  482,  486. 
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In  the  light  of  these  authorities,  it  is  submitted  that 
the  sound  doctrine  is  that  the  crime  of  conspiracy  is  not 
an  essentiaUy  continuous  offense,  but  that  it  is  subject 
to  renewal  and  that  the  renewal  may  be  evidenced  by  the 
conscious  participation  of  any  of  the  conspirators  in  acts 
done  for  the  purpose  of  effecting  the  object  of  the  original 
conspiracy. 

Mr,  Joseph  H.  Choate^  Mr.  DeLancy  Nicoll,  Mr.  John 
M.  Bowers  and  Mr.  John  D.  Lindsay  submitted  a  brief 
by  leave  of  the  court  on  behalf  of  certain  parties  joined 
with  defendants  in  error  in  this  prosecution. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  brought  by  the  United  States  to 
reverse  a  judgment  of  the  Circuit  Court  sustaining  pleas 
in  bar  pleaded  to  an  indictment  by  the  defendants  in  error. 
173  Fed.  Rep.  823.  The  first  count  of  the  indictment  al- 
leges that  the  defendants  in  error  and  others  named,  on 
December  30,  1903,  and  from  that  day  imtil  the  day  of  pre- 
senting the  indictment  (July  1,  1909),  have  engaged  in  an 
unlawful  conspiracy  in  restraint  of  trade  in  refined  sugar 
among  the  several  States  of  the  Union,  that  is  to  say,  to 
eliminate  free  competition  and  prevent  all  competition  with 
the  American  Sugar  Refining  Company,  [606]  one  of  the  de- 
fendants, by  a  would-be  competitor,  the  Pennsylvania  Sugar 
Refining  Company.  It  then  sets  forth,  at  length,  the  means 
by  which  the  alleged  purpose  was  to  be  accomplished,  and 
what  are  put  forward  as  overt  acts  done  in  pursuance  of  the 
plan.  In  other  counts,  referring  to  the  first,  the  defendants 
are  alleged  to  have  conspired  to  monopolize  the  trade  in  re- 
fined sugar  among  the  States.  They  are  similar  counts  as  to 
the  trade  in  raw  sugar  and  molasses,  and  as  to  trade  with 
foreign  nations.  The  offenses  aimed  at,  of  course,  are  the 
conspiracies  punished  by  the  act  of  July  2,  1890,  c  647,  26 
Stat  209,  commonly  known  as  the  Sherman  Act. 

There  are  other  counts  in  the  indictment,  but  the  argu- 
ment was  devoted  mainly  to  these.    The  defendants  sever- 
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ally  pleaded  to  all  of  them  the  limitation  of  three  years 
fixed  by  Rev.  Stat,  §  1044,  alleging  that  for  more  than 
three  years  before  the  finding  of  the  indictment  on  July  1, 
1909,  they  did  not  engage  in,  or  do  any  act  in  aid  of,  such 
conspiracies.  The  defendant  Kissel  added  averments  that 
all  the  overt  acts  alleged  to  have  been  done  within  three 
years  before  July  1,  1906,  were  done  without  his  participa- 
tion, consent  or  knowledge.  He  also  pleaded  that  since 
October  6,  1906,  the  Pennsylvania  Sugar  Befining  Com- 
pany had  been  in  the  hands  of  a  duly  appointed  receiver. 

We  deem  it  unnecessary  to  state  the  pleadings  with  more 
particularity,  because  the  only  question  before  us  under  the 
act  of  March  2,  1907,  c.  2564,  34  Stat.  1246,  is  whether  the 
plea  in  bar  can  be  sustained.  That  this  court  is  confined  to 
a  consideration  of  the  grounds  of  decision  mentioned  in  the 
statute  when  an  indictment  is  quashed  was  decided  in  United 
States  V.  Keitel,  211  U.  S.  370,  399.  We  think  that  there  is 
a  similar  limit  when  the  case  comes  up  under  the  other  clause 
of  the  act,  from  a  "  judgment  sustaining  a  special  plea  in  bar, 
when  the  defendant  has  not  been  put  in  jeopardy/*  This  be- 
ing so,  we  are  not  concerned  with  the  technical  sufficiency  or 
redundancy  of  the  [607]  indictment,  or  even,  in  the  view 
that  we  presently  shall  express,  with  any  c<msideratioB  of 
the  nature  of  the  overt  acts  alleged.  The  indictment  charges 
a  conspiracy  beginning  in  1903,  but  continuing  down  to  the 
date  of  filing.  It  pretty  nearly  was  conceded  that  if  a  con- 
spiracy of  this  kind  can  be  continuous,  then  the  pleas  in  bar 
are  bad.  Therefore  we  first  will  consider  whether  a  con- 
spiracy can  have  continuance  in  time. 

The  defendants  argue  that  a  conspiracy  is  a  completed 
crime  as  soon  as  formed,  that  it  is  simply  a  case  of  imlawful 
agreement,  and  that  therefore  the  continuando  may  be  dis- 
regarded and  a  plea  is  proper  to  show  that  the  statute  of  limi- 
tations has  run.  Subsequently  acts  in  pursuance  of  the 
agreement  may  renew  the  conspiracy  or  be  evidence  of  a 
renewal,  but  do  not  change  the  nature  of  the  original  offense. 
So  also,  it  is  said,  the  fact  that  an  unlawful  contract  contem- 
plates future  acts  or  that  the  results  of  a  successful  conspiracy 
endure  to  a  much  later  date  does  not  affect  the  character  of 
tlie  crime. 
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The  argument,  so  far  as  the  premises  are  true,  does  not 
suffice  to  prove  that  a  conspiracy,  although  it  exists  as  soon 
as  the  agreement  is  made,  may  not  continue  beyond  the  mo- 
ment of  making  it.  It  is  true  that  the  unlawful  agreement 
satisfies  the  definition  of  the  crime,  but  it  does  not  exhaust  it 
It  also  is  true,  of  course,  that  the  mere  continuance  of  the 
result  of  a  crime  does  not  continue  the  crime.  United  States 
V.  Innne^  98  U.  S.  450.  But  when  the  plot  contemplates 
bringing  to  pass  a  continuous  result  that  will  not  continue 
without  the  conti::uous  cooperation  of  the  conspirators  to 
keep  it  up,  and  there  is  such  continuous  cooperation,  it  is  a 
perversion  of  natural  thought  and  of  natural  language  to  call 
such  continuous  cooperation  a  cinematographic  series  of  dis- 
tinct conspiracies,  rather  than  to  call  it  a  single  one.  Take 
the  present  case.  A  conspiracy  to  restrain  or  monopolize 
trade  by  improperly  excluding  a  competitor  from  business 
contemplates  [608]  that  the  conspirators  will  remain  in 
business  and  will  continue  their  combined  efforts  to  drive  the 
competitor  out  until  they  succeed.  If  they  do  continue  such 
efforts  in  pursuance  of  the  plan  the  conspiracy  continues  up 
to  the  time  of  abandonment  or  success.  A  conspiracy  in 
restraint  of  trade  is  different  from  and  more  than  a  contract 
in  restraint  of  trade.  A  conspiracy  is  constituted  by  an 
agreement,  it  is  true,  but  it  is  the  result  of  the  agreement, 
rather  than  the  agreement  itself,  just  as  a  partnership,  al- 
though constituted  by  a  contract,  is  not  the  contract  but  is  a 
result  of  it  The  contract  is  instantaneous,  the  partnership 
may  endure  as  one  and  the  same  partnership  for  years.  A 
conspiracy  is  a  partnership  in  criminal  purposes.  That  as 
such  it  may  have  continuation  in  time  is  shown  by  the  rule 
that  an  overt  act  of  one  partner  may  be  the  act  of  all  without 
any  new  agreement  specifically  directed  to  that  act. 

The  means  contemplated  for  the  exclusion  of  the  Penn- 
sylvania Sugar  Refining  Company  were  the  making  of  a 
large  loan  by  the  American  Sugar  Refining  Company 
throu^  Kissel  to  one  Segal  and  the  receiving  from  him  of 
more  than  half  the  stock  of  the  Pennsylvania  Company 
with  a  power  of  attorney  to  vote  upon  it,  Segal  not  knowing 
that  the  American  Company  was  behind  Kissel.  The  loan 
was  to  be  for  a  year,  but  the  American  Company  was  to  use 
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the  power  of  voting  to  prevent  the  Pennsylvania  Company 
from  going  on  with  its  business,  and,  as  Segal  was  dependent 
largely  upon  the  returns  from  that  company  for  means  of 
repaying  the  loan,  he  was  to  be  prevented  from  repaying  it 
and  the  control  of  the  Pennsylvania  Company  retained  until 
it  should  be  ruined  and  finally  driven  from  business.     It  is 
alleged  that  the  loan  was  made  and  that  a  vote  was  passed 
that  the  Pennsylvania  Company  refrain  from  business  until 
further  order  of  the  board  of  directors.    Now  of  course  it 
well  may  be  that  the  object  was  so  far  accomplished  by  this 
vote  that  [609]  the  conspiracy  was  at  an  end;  but  a  Tote 
upon  pledged  stock  that  might  be  redeemed  was  not  neces- 
sarily lasting,  and  further  action  might  be  necessary  to  reach 
the  desired  result.    The  allegation  that  the  conspiracy  con- 
tinued down  to  the  date  of  the  indictment  is  not  contradicted 
by  the  vote.     Furthermore,  as  we  have  said,  the  only  questi<»i 
here  is  whether  the  plea  of  the  statute  of  limitations  is  good. 
Taking  it  that  the  conspiracies  made  criminal  by  the  act 
of  July  2,  1890,  may  have  continuance,  we  are  of  opinion 
that  the  pleas  are  bad.    To  be  sure,  it  still  might  be  argued 
that  the  general  rule  that  time  need  not  be  proved  as  laid 
applies  to  continuing  offenses,  that  therefore  the  allegation 
in  the  indictment,  so  far  as  it  specifies  the  time  in  which  the 
conspiracy  was  maintained,  is  immaterial,  and  that  a  plea 
traversing  only  that  is,  in  substance,  a  plea  in  confession  and 
avoidance  and  good.    Whether  in  a  charge  of  a  continuing 
offense  even  such  specific  ear-marks  of  time  as  those  in  this 
indictment  make  it  enter  into  the  essence  of  the  offense  we 
shall  not  discuss.    Time  is  held  to  be  of  the  essence  in  Massa- 
chusetts and  some  other  States;  Commonwealth  v.  Pray^  18 
Pick.  359,  364;  Commonwealth  v.  Brigga^  11  Met.  573;  State 
V.  Small  J  80  Maine,  452;  Fleming  v.  State^  28  Tex,  A^p.  284; 
while  this  has  been  thought  to  be  a  local  peculiarity,  and  the 
contrary  has  been  decided  elsewhere.    State  v.  RenOy  41  Kan- 
sas, 674,  682,  683.    State  v.  Arnold^  98  Iowa,  258.    Bishop, 
New  Criminal  Procedure,  §§  397,  402.    However  this  may 
be,  if  the  plea  of  the  statute  of  limitations  is  good  where  it 
confesses  and  avoids  all  that  the  indictment  avers,  still,  as 
was  pointed  out  in  an  able  brief  by  the  late  lamented  Solicitor 
General,  it  is  open  to  too  many  objections  and  difficulties  to 
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be  encouraged  or  allowed  except  in  clear  cases.  Apart  from 
technical  rules  the  averments  of  time  in  the  indictment  are 
expected  and  intended  to  be  proved  as  laid.  The  overt  acts 
relied  upon  coming  down  [610]  to  within  three  years  of  the 
indictment  are  alleged  to  have  been  done  in  pursuance  of 
the  conspiracy,  and  the  pleas  must  be  taken  to  deny  that 
allegation,  imless  they  rely  upon  the  supposed  impossibility 
of  the  acts  having  the  character  alleged.  It  is  only  by  an 
artificial  rule,  if  at  all,  that  the  plea  can  be  treated  as  not 
traversing  the  indictment,  and  we  are  not  prepared  to  give 
that  supposed  rule  such  an  effect. 

The  discussion  at  the  bar  took  a  wider  range  than  is  open 
at  this  stage.  It  hardly  is  necessary  to  explain  that  we  have 
nothing  to  say  as  to  what  evidence  would  be  sufficient  to 
prove  the  continuation  of  the  conspiracy,  or  where  the  burden 
of  pleading  or  proof  as  to  abandonment  would  be.  We  deal 
only  with  a  naked  and  highly  technical  question,  when  once 
the  possibility  of  continuation  is  established,  and  as  to  that 
we  cannot  bring  ourselves  to  doubt. 

To  smn  up  and  repeat.  The  indictment  charges  a  con- 
tinuing conspiracy.  Whether  it  does  so  with  technical  suf- 
ficiency is  not  before  us.  All  that  we  decide  is  that  a  con- 
spiracy may  have  continuance  in  time,  and  that  where,  as 
here,  the  indictment,  consistently  with  the  other  facts,  alleges 
that  it  did  so  continue  to  the  date  of  filing,  that  allegation 
must  be  denied  under  the  general  issue  and  not  by  a  special 
plea.  Under  the  general  issue  all  defenses,  including  the 
defense  that  the  conspiracy  was  ended  by  success,  abandon- 
ment, or  otherwise  more  than  three  years  before  July  1, 1906, 
will  be  open  and  unaffected  by  what  we  now  decide. 

Judgment  reversed. 


[133]  MANNINGTON  ET  AL.  v.  HOCKING  VALLEY 
RY.  CO.  ET  AL. 

(Circait  Court,  S.  D.  Ohio,  E.  D.     June  13,  1910.     On  Motion  for 
Temporary  Injunction,  etc.,  August  8,  1910.) 

[188  Fed.  Rep.,  188.1 

OouBTs  (1289) — JumisDionoif  of  Fedbbal  Coubts — Federal  Qttes- 
noif. — ^A  fult  based  on  an  alleged  violation  of  Shermao  Anti-Trust 
Act  July  2, 1890,  c  647,  26  Stat  209  (U.  B.  Comp.  St  1901.  p.  3200), 
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w)ier«by  direct  and  special  injuriea  are  inflicted  on  aad  threatened 
to  the  complainants,  is  one  arising  under  a  law  of  the  Xr.iited  States 
of  which  a  federal  court  has  Jurisdiction  regardless  of  the  citizen 
ship  of  the  parties.^ 

[Bd.  Note. — For  other  cases,  see  Ck)urt8,  Ont  Dig.  1880;  Dec 
Dig.  1288. 

Jurisdiction  in  cases  inyolving  federal  ^ueatlon,  me  notes  to 
BMey  v.  Mosher,  11  C.  C.  A.  308;  Moulana  Ore  Purcha$i»g  Co.,  t. 
Boston  d  M.  C.  C.  d  S.  Min.  Co.,  35  C.  C.  A.  7.] 
Removal  of  Causes  (§95) — Proceedings  fob  and  E>fbct  of  Re- 
MOTAL — Proceedings  in  State  Court  Afteb  Rkmoval — ^The  filing 
of  a  sufficient  petition  and  bond  for  removal,  in  a  oauae  wlilch  is 
removable,  ipso  facto  devests  the  state  court  of  Jurisdiction  to 
proceed  further  therein  except  to  pass  on  the  snfflctiHicy  of  the 
papers,  and  any  further  action  it  may  take  is  coram  non  judiee  and 
void.  While  a  formal  order  of  removal  is  usual,  it  is  not  necessary, 
nor  will  the  failure  of  the  state  court  to  take  any  action  on  the 
petition  prevent  the  attaching  of  the  jurisdiotion  of  the  federal 
court. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes  Cent.  IMg 
§§204,  205;  Dec.  Dig.  §95.] 
Injunction  (§157) — Orders — What  Constitute — Oral  Opinion  of 
Court — "Judgment." — An  oral  opinion  of  a  Judge  s'^staining  a 
motion  for  a  preliminary  injunction  Is  not  a  **  Judgment,**  either 
under  the  Ohio  statutes  or  the  rule  of  the  federal  courts  nor  does 
it  become  effective  as  an  order  and  binding  on  the  parties  until 
reduced  to  writing  and  entered  of  record,  nor,  in  Ohio,  until  bond 
has  been  given  and  approved. 

[Ed.  Note.— For  other  cases,  see  Injunctions,  Cent  Dig.  11340, 
M2 ;  Dec.  Dig.  §  157. 

For  other  deflnltlons,  see  Words  and  Phrases,  vol.  4,  pp.  SflBT- 
8842;  vol.  8,  pp.  7695,  7696.1 
Uemoval  of  Causks  (§114) — Jurisdiction  Agquibu)  by  Feasral 
Court — Motions  Pending  in  State  Court. — ^After  the  removal  of  a 
cause,  the  federal  court  has  authority  to  hear  and  act  on  a  motion 
pending  in  the  state  court  at  the  time  of  removal  to  modlf!y  or 
vacate  a  restraining  order  or  preliminary  injunction  previonsly 
granted. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig. 
§§241-244:  Dec.  Dig.  §114.] 
Railroads  (§15) — Right  to  Redeem  Prefesred  Stock— Ohio  Stat- 
ute.—Rev.  St.  Ohio,  f  8309b  (Gen.  Code,  18805),  authoriaoa  raU- 
road  corporations  to  issue  preferred  stock  and  to  provide  in  their 
articles  of  incorporation  terms  and  provisions  of  such  preferred 
stock  in  addition  to  and  not  inconsistent  with  the  provisions  of 
section  8809,  Rev.  St   (Gen.  CV)de,  §8817),  which  provides,  inter 

•Syllabus  copyrighted,  1911,  by  West  Publishing  Company. 
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alia,  that  "the  company  which  Issues  such  preferred  stock  shall 
reserve  the  privilege  of  redeeming  and  canceling  the  same  at  par 
at  any  time  after  three  years  from  the  date  of  its  Issue."  Rev.  St. 
Ohio,  §3264  (Gen.  Ck>de,  §8700),  which  Is  a  part  of  the  general 
[184]  corporation  act,  provides  that  the  board  of  dl>-ectors  of  a 
corporation  may,  "  with  the  written  consent  of  the  persons  In  whose 
names  a  majority  of  the  shares  of  the  capital  stoclc  stands  on  the 
boolis  of  the  company,  reduce  the  amount  of  its  capital  stock, 
•  *  ♦  and  a  certificate  of  such  action  shall  be  filed  with  the 
Secretary  of  State."  A  railroad  company  organized  under  such 
statutes  issued  both  common  and  preferred  stock,  h>iying  equal 
voting  power;  the  preferred  being  the  greater  in  amount  Its 
articles  of  Incorporation  and  each  certificate  of  stock,  whether  com- 
mon or  preferred,  contaided  a  provision  that  ''all  the  preferred 
stock  is  and  will  be  subject  to  the  right  of  the  company  to  redeem 
the  same  at  par  at  any  time  after  three  years  from  the  date  of  Its 
issue."  Held,  that  such  right  of  redemption  was  not  ouly  expressly 
given  by  statute,  but  was  also  a  matter  of  contract  between  the 
company  and  each  stockholder,  common  and  preferred,  and  one 
which  could  be  exercised  by  the  board  of  directors  as  a  part  of 
the  corporate  business  which  devolved  on  them  without  referoice 
to  the  provisions  of  Rev.  St.  Ohio,  113264  (Gen.  Code.  $8700),  re- 
lating to  the  reduction  of  capital  stock. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Ont  Dig.  I  31;  Dec. 
Dig.  §15.] 

EVIDENCB     (§    73) — DiBEOTOBS — PbESUMPTION    IN    FaVOB    OF    LBQALITT 

AND  GrOOD  Faith  of  Acts. — In  the  absence  of  a  showing  of  the  votes 
cast  at  a  corporate  election,  the  presumption  is  that  the  board  of 
directors  of  a  corporation  were  elected  by  all  of  the  stockholders, 
and  that  the  stockholders  in  so  doing  acted  in  their  own  Interest 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  I  94;  Dec. 
Dig.  §  73.] 

COBPOBATIONS     (§    506) — SUIT    INVOLVING    RlGHTS    OF    STOCKHOLDBS — 

Pabtibs. — Where  it  Is  claimed  that  one  corporation  cannot  under 
the  statute  lawfully  own  the  stock  of  another,  a  court  cannot,  in  a 
suit  to  which  such  stockholding  corporation  is  not  a  party,  adjudge 
the  constitution  of  the  board  of  directors  of  the  corporation  issuing 
the  stock  illegal,  on  the  ground  that  certain  of  its  stock  was  held 
and  voted  at  the  corporate  election  by  such  stockholding  corporation. 
[Ed.  Note. — For  other  cases,  see  Ck)rporations,  Cent  Dig.  §  1959; 
Dec.  Dig.  §  506.] 

Ck>BPOBATION8    (§   389) — POW BBS— HOLDING   STOCK   IN   OtHEB   (DOBPOBA- 

TioNS — BuBDEN  OF  Pboof. — When  a  corporation  asserts  that  it  is 
clothed  with  a  given  power,  such  as  the  power  to  acquire  and  hold 
stock  in  another  corporation,  the  burden  rests  upon  it  to  show 
whence  such  power  and  right  are  derived. 
10870*— S.  Doc.  Ill,  6^1.  vol  3 63 
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[Ed.  Note. — For  other  cases,  see  Corporations,  Oeot.  Dig.  f  1670; 
Dec.  Dig.  §  389.] 

Railboads  (§  13) — Public  or  Pbivatb  CSoBPOBATioift.— A  railroad 
company  is  a  private  corporation,  but  not  in  the  strict  sense  of  the 
ordinary  business  corporation,  l>ecause  it  is  charged  with  duties  of 
a  public  nature  which  distinguish  It  from  the  purely  and  strictly 
private  corporation.  In  many  respects  it  is  a  private  corporation 
in  all  that  the  term  implies;  its  foundation  is  private,  it  is  organised 
for  gain,  and  its  strictly  private  rights  are  as  much  beyond  legisla- 
tive control  as  are  the  rights  of  the  purely  private  corporation. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  I  26;  Dec 
Dig.  I  13.) 

Statutes  (§  214) — Construction — Lbgislativb  Ihtbnt. — ^In  the  c<m- 
struction  of  statutes  the  intent  of  the  Inw-makers  must  be  found  in 
the  statutes  themselves.  The  presumption  is  that  language  has 
been  employed  with  sufficient  precision  to  disclose  the  intent,  and, 
un-  [185]  less  an  examination  overthrows  tbe  presumption,  noth- 
ing remains  but  to  enforce  the  statute  as  written. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  I  290;  Dec. 
Dig.  §  214.1 

Statutes  (8  217) — Construction — Extrinsic  Aids  to  Ooitstkuc* 
TioN. — In  construing  statutes  the  courts  should  not  close  their  eyes 
to  what  they  know  of  the  history  of  the  country  and  of  the  law, 
of  the  condition  of  the  law  at  a  particular  time,  Gt  the  public 
necessities  felt,  and  other  kindred  things,  for  the  reason  that 
regard  must  be  had  to  the  words  in  which  the  statute  is  expressed 
as  applied  to  the  facts  existing  at  the  time  of  its  enactment 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  I  208;  Dec 
Dig.  §  217.1 

Railroads  (I  121) — Purchase  of  Stock  of  Other  Companies — Ohio 
Statute. — The  amendment  of  May  6,  1902,  to  Rev.  St  Ohio,  S  8256 
(95  Ohio  Laws,  p.  390),  now  section  8603.  Gen.  Code,  which  pro- 
vides that  "  private  corporations  may  purchase  or  otherwise  acquire 
and  hold  shares  of  stock  in  other  kindred  but  not  competing  corpo- 
rations, whether  domestic  or  foreign,  but  this  shall  not  authorise 
the  formation  of  any  trust  or  combination  for  the  purpose  of  re- 
stricting trade  or  competition,"  applies  to  railroad  corporations, 
such  provisions  and  those  of  Rev.  St.  Ohio,  §  8800  (Oen.  Code. 
ft  8806,  8807,  8809)  which  specifically  authorlee  railroad  com- 
panies to  subscribe  for  stock  in  other  companies  under  certain  con- 
ditions, being  cumulative. 

[Ed,  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  %%  881- 
385;  Dec.  Dig.  I  121.1 

Corporations  (8  642)— Foreign  Corporations — ^Doino  Business  in 
State. — The  mere  ownership  of  stock  by  a  foreign  corporation  in  a 
domestic  corporation,  even  if  it  be  a  controlling  interest,  does  not 
constitute  the  doing  of  business  in  the  state. 


Digitized  by 


Google 


MANNINGTON    V.   HOCKING  VALLEY   RY.   CO.  829 

Syllabus. 

[Ed.  Note — For  other  cases,  see  Corporations,  Cent.  Dig.  SS  2520- 
2527;  Dec.  Dig.  fi  642.] 

Foreign  corporations  *'  doing  business  "  in  state,  see  notes  to  Wag- 
n<>r  V.  J,  d  O,  MeaJUn,  33  C.  C.  A.  585;  Ammona  v.  Brunstoich- 
Balke-CoUender  Co,,  72  C.  C.  A.  622.] 
CoRPOBATioNs  (§§  376,  440,  460) — ^Authority  to  Bouow  Monet — 
Purpose. — Where  a  corporation  has  power  to  purchase  its  own 
shares,  it  may  buy  them  on  credit,  or  may  borrow  money  on  mort- 
gage or  otherwise  to  pay  for  them. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  II  1630, 
1775-1777,  1813;  Dec.  Dig.  H  376,  440,  460.] 
Words  and  Phrases — "  Redeem." — ^The  word  "  redeem,*'  as  used  in 
statutory  provisions  authorizing  a  party  to  redeem,  means  "  re- 
purchase." 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  7, 
pp.  6022,  6023.1 
Railroads  (I  121) — Purchase  of  Stock  in  Other  Corporations — 
"  Competing  Line." — By  the  terms  of  section  8806,  Gen.  Code  Ohio, 
allowiug  a  railroad  to  acquire  stock  in  another  line,  no  road  or  line 
may  be  termed  competing  until  it  is  constructed.  Competition  as 
between  railroads  necessarily  relates  to  transportation,  and,  in 
respect  to  transportation,  the  term  "competing"  signifies  a  road 
complete  and  ready  for  operation. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §1  381- 
385;  Dec.  Dig.  §  121.] 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1362, 
1363.1 
[186  J  Statutes  (§  162) — Repeal  of  Special  bt  General  Act — Rail- 
road Companies — Purchase  of  Stock  of  Other  Companies — 
Ohio  Statute — "  Clearly  " — "  Cumulative." — ^The  provisions  of  the 
amendment  to  Rev.  St.  Ohio,  §  3256,  and  of  section  3300,  now  sections 
8806,  8807,  and  8809,  Gen.  Code,  relating  to  stock  purchases  and 
holdings,  are  clearly  cumulative  and  meet  the  requirements  of  sec- 
tion 3269,  now  section  8733,  Gen.  Code,  reciting  that  a  **  special 
provision  shall  govern  unless  it  clearly  appear  that  the  provisions  are 
cumulative  " — the  word  *'  clearly  "  meaning  in  a  clear  manner,  with- 
out obscurity,  without  entanglement  or  confusion,  without  uncer- 
tainty; and  "cumulative"  meaning  "additional,"  that  which  is 
superadded  to  another  thing  of  the  same  character  and  not  substi- 
tuted for  it 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  §8  235-237; 
Dec.  Dig.  §  162.] 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1223, 
1783.] 
Corporations  (§631) — Foreign  Corporations — Exercise  of  Charter 
Powers — Rule  of  Comity. — ^In  Ohio,  as  in  other  states  and  terri- 
tories, In  harmony  with  the  goieral  rule  of  comity,  the  presumption 
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is  indalfed  that  a  corporation  of  a  foreign  state,  not  forbidden  by 
the  law  of  its  being,  may  exercise  within  the  state  the  g&ManX  pow* 
ers  conferred  by  its  own  charter,  unless  it  is  prohibited  from  bo 
doing  either  in  the  direct  legislative  enactments  of  the  states  or 
by  its  public  policy  as  deduced  from  the  general  course  of  leclda- 
tlon,  or  from  the  settled  adjudications  of  its  highest  court 
[Ed.  Note. — For  other  cases,  see  CJorporations,  Dec.  Dig.  f  681.] 

In  Equity.  Suit  by  Howard  D.  Mannington,  Fred  H 
Schoedinger,  and  Balph  E.  Westfall,  against  the  Hockiiig 
Valley  Railway  Company  and  the  Chesapeake  &  Ohio  Rail- 
way Company.  On  motion  by  defendants  to  dissolve  tempo- 
rary restraining  order  and  by  complainants  for  preliminary 
injunction.  Order  modified,  and  injunction  granted  in  modi- 
fied form. 

"This  case  is  here  on  removal.  The  defendant,  an  Ohio  corpora- 
tion, was  organized  in  1899  to  talce  over  the  Columbus,  Hocking  Val- 
ley &  Toledo  Railway  Company,  then  under  foreclosure,  and  aU  of 
its  property  of  whatever  kind.  To  reduce  the  fixed  charges,  the  plan 
of  reorganization  provided  for  n  reduction  of  the  indebtedness  to  be 
cared  for  and  for  the  Issue  of  preferred  stock  as  compensation  fOr 
such  reduction.  It  also  provided  that:  *The  preferred  stock  win  be 
entitled,  out  of  any  and  all  surplus  net  profits,  to  non-cumulatiye  divi- 
dends, whenever  declared  by  the  board  of  directors,  at  the  rate  of, 
but  not  exceeding  4  per  cent  per  annum,  for  the  fiscal  year  beginning 
on  the  1st  day  of  January,  1899,  and  for  each  and  every  fiscal  year 
thereafter,  payable  in  preference  and  priority  to  any  payment  of  any 
dividends  on  the  common  stock  for  such  fiscal  year;  in  addition 
thereto,  in  the  event  of  the  dissolution  of  the  corporation,  the  holders 
of  the  preferred  stock  sua  11  be  entitled  to  receive  the  par  Talae  of 
the  preferred  shares  out  of  the  surplus  funds  of  the  corporation  be- 
fore anything  shall  be  paid  therefrom  to  the  holders  of  the  common 
stock.' 

"  The  defendant  was  authorized,  under  section  3309b,  Rev.  St  Ohio, 
chapter  on  Railroad  Corporations  (section  8805,  Gen.  Code),  to  lasue 
preferred  as  well  as  common  stock  and  to  provide  in  its  artldes  of  in- 
corporation •  terms  and  conditions  of  such  preferred  stock  in  addition 
to  and  not  inconsistent  with  the  provisions  of  section  8309*  (section 
8817,  Gen.  Code).  Section  3309  provides  that:  'If  preferred  stock  be 
issued,  the  company  may  guarantee  to  the  holders  thereof  semi-annual 
or  quarterly  dividends  to  an  amount  not  exceeding  six  per  cent  per 
annum,  payable  at  its  office,  or  at  such  other  place  as  the  directors 
may  designate;  the  stock  may  be  sold  at  such  time  and  place,  ^ther 
within  or  without  the  state,  as  may  be  deemed  advisable,  and  the 
proceeds  thereof  applied  to  the  purpose  for  which  it  is  issued;  the 
nnpreferred  [187]  stock  of  the  company  shall  be  entitled  to  divi- 
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deuds  only  out  of  the  surplus  of  the  profits,  after  setting  apart  a  sum 
sufficient  to  pay  the  dividends  upon  the  preferred  stock,  and  the  com- 
pany which  issues  such  preferred  stock  shall  reserve  the  privilege  of 
redeeming  and  canceling  the  same  at  par,  at  any  time  after  three 
years  from  the  date  of  its  issue;  and  the  preferred  stock  herein  pro- 
vided for  may  be  convertible  into  bonds  of  the  company  at  the  option 
of  the  parties.* 

**  The  defendant  Inserted  in  its  articles  of  incorporation  and  in  every 
certificate  issued,  both  common  and  preferred,  the  following  language : 
'All  the  preferred  stock  is  and  will  be  subject  to  the  right  of  the  com- 
pany to  redeem  the  same  at  par  at  any  time  after  three  years  from 
the  date  of  its  issue.*  260,000  sliares  of  the  par  value  of  $100  per  share 
were  issued,  of  which  110,000  shares  were  common  and  150,000  shares 
were  preferred.  The  voting  power  was  given  to  both  kinds  of  >tcck. 
The  preferred  stock  was  also  given  the  right  to  receive  out  of  the  net 
surplus  profits  a  4  per  cent  noncumulative  dividend  whenever  de- 
clared by  the  directors,  payable  in  preference  and  priority  to  the 
paym^it  of  any  dividends  on  the  common  stock.  In  case  of  the 
dissolution  of  the  corporation,  the  preferred  shareholders  were  to 
receive  the  par  value  of  their  stock  out  of  the  surplus  funds  of  the 
corporation  before  payment  should  be  made  to  the  holders  of  conmion 
stock.  The  defendant's  board  of  directors  on  April  1,  1910,  resolved 
to  retire  the  preferred  stock  on  April  30th,  at  par  value,  plus  accrued 
interest  at  4  per  cent  from  December  31,  1009,  and  deposited  |16,200,- 
000  with  J.  P.  Morgan  &  Co.  of  New  York  City,  for  that  purpose.  At 
the  same  time  a  resolution  was  adopted,  calling  a  meeting  of  the 
stockholders  for  the  purpose  of  increasing  the  common  stock  to  the 
extent  of  $15,000,000.  Formal  notice  of  such  retirement  and  intended 
new  issue  was  duly  given  in  New  York  papers.  The  proposed  changes 
were  also  conspicuously  noticed  in  a  leading  Columbus  newspaper. 
Tliis  stock,  if  issued,  Is  first  to  be  offered  to  the  common  shareholders 
(the  number  of  which  is  not  shown)  according  to  their  holdings.  A 
pronounced  majority  of  the  preferred  stock  certificates  have  been 
deposited  with  Morgan  &  Co.  for  retirement,  and  stock  to  the  amount 
of  more  $5,000,000  bad  been  redeemed  prior  to  the  granting  of  the 
hereinafter  mentioned  restraining  order  prohibiting  such  retirement 
The  residue  of  the  fund,  amounting  to  about  $10,000,000,  awaits  the 
court's  action.  Section  3264,  Rev.  St,  of  the  general  incorporation 
act  (section  8700,  Gen.  Code),  provides:  *  The  board  of  directors  of  any 
such  corporation  may,  with  the  written  consent  of  the  persons  in  whose 
names  a  majority  of  the  shares  of  the  capital  stock  thereof  stands  on 
the  books  of  the  company,  reduce  the  amount  of  its  capital  stock  and 
the  nominal  value  of  all  shares  thereof,  and  issue  certificates  there- 
for, but  the  rights  of  creditors  sliall  not  be  affected  or  impaired 
thereby;  and  a  certificate  of  such  action  shall  be  filed  with  the  sec- 
retary of  state.* 

"  The  defendant's  line  extends  from  Toledo,  Ohio,  through  the  coal 
fields  of  South  Central  Ohio  to  the  Ohio  river.     The  road  of  the 
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Toledo  &  Ohio  Central  Railway  Company,  a  competing  and  parallti 
line,  extending  from  Toledo  to  the  same  coal  fields,  connects  at  Com- 
ing with  the  Kanawha  &  Michigan  Railway  Company,  with  which 
it  forms  a  continuous  line  extending  into  the  coal  fields  of  West  Vir- 
ginia and  terminating  at  Gauley  Bridge  in  that  state.  The  Zanesviile 
&  Western  Railway  Company  also  enters  the  Ohio  coal  fields.  The 
defendant  as  contemplated  by  the  reorganization  plan,  acquired  con- 
trol through  stockholdings  not  only  of  various  coal  companies  and 
large  areas  of  coal  lands,  but  also  of  the  Kanawha  &  Michigan  Rail- 
way Company,  and  the  Toledo  &  Ohio  Central  Railway  Company. 
The  last-named  company  in  turn  owned  the  stock  of  the  Zanesviile 
A:  Western  Railway  Company.  The  defendant  thus  dominated  three 
other  coal  roads. 

"  In  1903  the  Trunk  Line  Syndicate  was  formed,  consisting  of  the 
Chesapeake  &  Ohio  Railway  Company,  a  Virginia  corporation,  the 
Baltimore  &  Ohio  Railroad  Company,  the  Lake  Shore  &  Michigan 
Southern  Railroad  Company  (a  controlled  line  of  the  New  York  Cen- 
tral &  Hudson  River  Railway  Company),  the  Pittsburg,  Cincinnati, 
Chicago  &  St  Louis  Railway  Company  (a  controlled  line  of  the 
Pennsylvania  Company),  and  the  Erie  Railroad  Company.  The 
Chesapeake  &  Ohio  Railway  Company  became  the  owner  of  ll^MO 
shares  of  the  common  stock  of  the  defendant  company.  The  other 
members  of  the  syn[188]dicate  owned  in  the  aggregate  57,702  shares 
of  such  stock.  The  syndicate  company  thus  owned  a  majority  of  the 
defendant's  common  stock.  Through  an  advisory  committee  they 
interfered  in  the  management  of  the  defendant's  affairs.  They  did 
not,  however,  own  any  part  of  the  defendant's  preferred  stock,  which 
was  held  and  owned  by  about  1,200  different  persons.  The  roads  com- 
prising the  Trunk  Line  Syndicate  reach  the  coal  fields  of  South- 
ejistern  Ohio,  West  Virginia,  and  the  Pittsburg  district  All  of  the 
hereinbefore  named  roads  were  interested  and  engaged  in  the  trans- 
portation of  coal  from  the  coal  fields  reached  by  them  respectively  to 
the  Upper  Lakes  and  the  Northwest.  The  defendant,  in  a  qno  war- 
ranto proceeding  having  been  ousted  from  its  stockholdings  in  coal 
companies  and  the  railways  controlled  by  it  (12  Ohio  Cir.  Ct  R, 
[N.  S.l  49,  145),  proceeded  to  dispose  of  such  holdings,  and  subse- 
quent to  such  last  annual  election  of  directors  the  Chesapeake  Com- 
pany acquired  the  57,702  shares  of  the  defendant's  common  stock 
owned  by  the  other  members  of  the  Trunk  Line  Syndicate.  Certain 
of  the  directors  of  the  defendant  company  resigned,  whereupon  as  au- 
thorized by  the  rules  and  regulations  of  the  company  and  by  section 
3248,  Rev.  St.  (section  8662,  Gen.  Ck)de),  the  remaining  directors 
filled  the  vacancies  so  created  for  the  unexpired  term  by  appointmeDt 
The  appointees  were  persons  connected  with  the  Chesapeake  Com- 
pany, who,  it  is  asserted  by  the  plaintiffs  and  denied  by  the  defendant, 
were  mere  dummies,  hostile  to  the  interests  of  the  Hocking  Company, 
and  will  subject  it  to  the  domination  of  the  Ohesapeake  Company. 
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The  Lake  Shore  &  Michigan  Southern  Railway  Company  in  the  mean- 
time acquired  all  of  the  stock  of  the  Toledo  &  Ohio  Central  Railway 
Company  and  of  the  Zaneeville  &  Western  Railway  Company,  and  a 
portion  of  that  of  the  Kanawha  &  Michigan  Railway  Company,  which 
connects  with  the  Toledo  &  Ohio  Central  Railway  Company  at  Com- 
ing, Ohio,  and  also  touches  the  defendant  company's  line  at  difTerent 
points  in  Ohio.  Another  portion  of  the  stock  of  the  Kanawha  &  Michi- 
gan Railway  Company  was  purchased  by  the  Chesapeake  Company, 
and  a  third  portion  is  owned  by  parties  other  than  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  and  the  Chesapeake  Company. 
These  two  last-named  companies  have  made,  or  are  about  to  make, 
an  arrangement  whereby  they  will  each  have  representation  on  the 
directory  of  the  Kanawha  &  Michigan  Railway  Company's  road  and 
each  have  the  use  of  its  tracks  for  transporting  coal  from  West  Vir- 
ginia to  the  Northwest ;  the  loaded  trains  proceeding  northward  from 
its  northern  connections  over  the  defendant's  road,  and  the  empty 
trains  returning  southward  over  the  Toledo  &  Ohio  Central  Railway 
Company's  road  to  its  connection  with  the  Kanawha  &  Michigan,  and 
thence  over  its  tracks  to  points  in  West  Virginia.  The  Chesapeake 
Company,  through  proceeds  derived  from  the  sale  of  its  bonds,  in- 
tends to  buy  a  majority  of  defendant's  new  common  stock  issue. 

"  The  plaintiffs,  who  are  stockholders  in  the  defendant  company,  in 
behalf  of  themselves  and  all  other  stockholders,  filed  a  petition  against 
the  defendant — the  Chesapeake  Company  not  being  made  a  party — in 
the  state  court  April  27,  1910.  They  charge  that  the  defendant  and 
its  controlled  roads  and  the  Trunk  Line  Syndicate  entered  into  an 
unlawful  combination  and  conspiracy  to  stifle  competition  and  restrain 
trade  in  the  mining  and  shipping  of  coal  from  the  coal  fields  of  Ohio, 
West  Virginia,  and  Pennsylvania  to  the  Upper  liakes  and  the  North- 
west Many  specific  acts  of  wrongdoing  in  the  way  of  discrimination 
in  rates  against  independent  coal  operators  and  against  the  rights  of 
stockholders,  and  in  violation  of  the  state  and  federal  laws,  are  al- 
leged, which  acts  are  claimed  to  work  direct,  actual,  specific  personal 
injury  to  the  plaintiffs  and  the  other  stockholders.  They  allege  that 
the  purchase  of  the  defendant's  stock  by  the  Chesapeake  Company 
from  the  other  members  of  the  Trunk  Line  Syndicate  and  the  sale  by 
the  defendant  company  of  its  stockholdings  were  a  mere  device  to 
evade  the  decree  of  the  state  court;  that  the  defendant  and  the  roads 
formerly  controlled  by  it,  the  Chesapeake  Company,  and  the  Lake 
Shore  &  Michigan  Southern  Railway  Company,  intend  to  perpetuate 
the  course  of  wrongful  conduct  pursued  wliile  the  Trunk  Line  Syndi- 
cate was  in  existence  and  the  defendant  company  controlled  the  roads 
whose  stock  it  owned;  that  the  board  of  directors  of  the  Hocking 
Company  is  not  a  legal  board;  tliat  the  proposed  retirement  of  its 
preferred  stock  and  the  issuing  of  common  stock  is  Illegal ;  that  such 
preferred  stock  can[lS9]not  be  retired  except  by  vote  of  the  stock- 
holders; that  the  funds  of  the  defendant  cannot  be  applied  to  the 
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retirement  of  the  preferred  stock — Buch  funds  so  deposited  with  J.  P. 
Morgan  &  Ck>.  consisting  of  the  proceeds  of  the  sale  of  its  former 
stockholdings  in  other  roads  and  coal  companies  and  $2,500,000  of 
borrowed  money;  that  it  cannot  legally  borrow  money  for  the  retire- 
ment of  preferred  stock ;  that  the  Chesapeake  Company  can  not  law- 
fully acquire  and  hold  stock  In  the  defendant  company ;  and  that  the 
Chesapeake  Company,  which  has  transported  West  Virginia  coal  to 
the  Upper  Lakes  by  carrying  it  to  Cincinnati  and  Ironton,  Ohio,  and 
thence  shipping  it  over  the  Cincinnati,  Hamilton  &  Dayton  Railway 
Company  and  the  Detroit,  Toledo  &  Ironton  Railway  Company,  re- 
spectively, to  Toledo  and  the  Northwest,  is  a  competitor  of  the  de- 
fendant in  the  shipment  of  coal.  All  these  things  were  denied  by  the 
defendant,  and,  after  the  Chesapeake  Company  was  made  a  party,  by 
it  also.  For  the  purposes  of  this  opinion  a  more  detailed  statement  of 
the  petition  is  unnecessary. 

**  On  an  ex  parte  hearing  an  order  issued  from  the  state  court  re- 
straining the  defendant,  among  other  things,  from  retiring  its  pre- 
ferred stock,  from  taking  any  action  in  that  behalf,  and  from  using 
or  disbursing  any  of  its  assets  or  funds  for  that  purpose;  from  in- 
creasing its  common  stock  or  taking  any  action  in  regard  thereto  in 
consequence  of  any  direction,  authority,  or  alleged  action  of  its 
conunon  stockholders,  and  from  calling  or  holding  any  meeting  of 
such  common  stockholders;  from  recognizing  the  Chesapeake  Oom- 
pany  as  a  stockholder  and  permitting  it  or  any  one  acting  in  its  behalf 
to  vote  any  stock  held  by  it  directly  or  indirectly  in  the  defendant 
company ;  from  borrowing  any  money  for  the  retirement  of  preferred 
stock ;  and  from  doing  any  of  the  threatened  illegal  and  unlawful  acts 
alleged  in  the  petition.  Thereafter  the  defendant  moved  to  modify 
the  restraining  order  so  as  to  permit  the  retirement  of  its  preferred 
stock  to  proceed  and  the  use  and  disbursement  of  the  funds  held  and 
deposited  for  that  purpose,  and  also  to  permit  the  holding  of  meetings 
of  its  common  stockholders.  The  motion  to  modify  the  restraining 
order  was  heard  and  submitted.  Counsel  are  not  agreed,  and  the 
reconl  is  not  clear,  as  to  whether  a  motion  for  a  temporary  injunction 
was  submitted  at  the  same  time  or  not.  On  the  morning  of  May  16th 
the  court  announced  a  denial  of  the  motion  to  modify  and  granted  a 
temporary  injunction.  Shortly  thereafter  a  sufficient  petition  and 
bond  for  removal  to  this  court  were  filed,  and  the  court's  attention 
was  directed  to  that  fact.  A  few  minutes  later  the  order  for  r^noval 
was  submitted  for  its  allowance.  Thereafter,  and  before  taking  any 
other  action,  the  court  appointed  receivers  for  the  defendant  company. 
Nearly  three  hours  later,  after  the  noon  recess,  the  court  api;nx>Ted  an 
entry  overruling  the  motion  to  modify  the  restraining  order,  granting 
an  injunction,  fixing  the  injimction  bond,  appointing  reoelTera,  and 
fixing  their  bond,  which  entry  was  joumalleed  and  such  bonds  glTsn. 
The  court  also  approved  an  entry  declining  'to  make  any  order  one 
way  or  the  other '  as  to  the  removal  of  the  cause  to  this  court,  fbr  the 
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reason  that  it  had  'no  Jarisdiction  or  power  to  decide  the  qnestion 
involved  by  the  petition  for  removal.'  The  Intervener,  Stanton,  has 
for  some  years  past  owned  500  shares  of  the  defendant's  stock.  The 
plaintiffs  own  In  the  aggregate  150  shares  of  the  preferred  stock,  of 
which  125  shares  were  purchased  shortly  prior  to  the  last  October 
corporate  election,  and  25  shares  shortly  subsequent  thereto.  They 
also  own  90  shares  of  the  common  stock,  which  were  acquired  after 
the  redemption  of  the  preferred  stock  had  been  ordered  by  the  de- 
fendant's board  of  directors.  Certified  copies  of  the  proceedings  in 
the  state  court  have  t)een  filed  In  this  court  The  case  is  submitted  on 
the  pleadings,  affidavits,  and  records  and  documents  offered  as 
exhibits." 

Cyrus  Huling^  Smith  W.  Bennett^  and  W.  H.  J<yns8^  for 
plaintiffs. 

Lawrence  Maxwell^  for  Chesapeake  &  O.  Ry.  Co. 

Wilson  and  West^  James  H,  Hoyt^  and  Lawrence  Maxwell^ 
for  defendant  company. 

Wade  H.  EUis  and  Challen  B.  Ellis^  for  Stanton. 

Sater,  District  Judge  (after  stating  the  facts  as  above). 

The  petition  and  bond  for  removal  to  this  court,  which 
were  filed  and  [140]  brought  to  the  state  court's  attention 
soon  after  it  rendered  its  opinion  refusing  to  modify  the  re- 
straining order  and  granting  a  temporary  injunction,  are, 
and  are  conceded  to  be,  sufficient  in  substance  and  form.  An 
order  for  removal  was  presented  to  it  for  allowance ;  but,  in- 
stead of  allowing  such  order  or  determining  the  sufficiency 
of  the  petition  and  bond,  the  court  proceeded  to  appoint 
receivers  for  the  defendant,  the  Hocking  Valley  Railway 
Company.  The  entry  overruling  the  motion  to  modify  the 
restraining  order,  allowing  a  temporary  injunction,  fixing 
the  amount  of  the  injunction  bond,  appointing  receivers,  and 
fixing  their  bond,  was  not  approved,  filed,  or  journalized 
until  nearly  three  hours  later.  The  petition  charges  a  viola- 
tion of  the  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c. 
647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]),  whereby 
certain  direct,  actual,  and  special  injuries  are  inflicted  on 
and  threatened  to  the  plaintiffs  and  intervener,  independent 
of  those  caused  to  the  general  public,  or  to  all  alike,  merely 
from  the  suppression  of  competition  in  trade  and  commerce 
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among  the  states.  This  court,  therefore,  has  jurisdiction* 
Bigelow  v.  Calumet  &  Eecla  Min.  Co.  (C.  C.)  155  Fed.  869, 
and  167  Fed,  721,  94  C.  C.  A.  13;  Merz  Capsule  Co.  v.  U.  S. 
Capsule  Co.  (C.  C.)  67  Fed.  414;  A.  Booth  (&  Co.  v.  Davis 
(C.  C.)  127  Fed.  875,  and  131  Fed.  31,  65  C.  C.  A,  269; 
Board  of  Trade  v.  Christie  Grain  <&  Stock  Co.^  198  U.  S.  236, 
25  Sup.  Ct.  637,  49  L.  Ed.  1031 ;  Robinson  v.  Suburban  Brick 
Co.^  127  Fed.  804,  62  C.  C.  A.  484;  Leonard  v.  Abner-Drury 
Brewing  Co,^  25  App.  D.  C.  161 ;  Chalmers  Chemical  Co.  v. 
Chadeloid  Chemical  Co,  (C.  C.)  175  Fed.  995;  Union  Trust 
Co.  V.  Atchison,  T.  <&  S,  F.  R.  Co.  (C.  C.)  64  Fed.  724;  /n  r» 
Dehs,  158  U.  S.  564,  600, 15  Sup.  Ct.  900,  39  L.  Ed.  1092. 

It  consequently  follows  that  on  the  filing  of  the  petition 
and  bond,  the  case  being  removable,  it  was,  by  the  terms  of 
section  3,  c.  866,  Act  Aug.  13, 1888,  25  Stat.  435  (U.  S.  Comp. 
St.  1901,  p.  510),  "the  duty  of  the  state  court  to  accept  said 
petition  and  bond  and  proceed  no  further  in  such  suit."  Its 
authority  to  take  any  further  proceedings  in  the  case,  except 
to  examine  into  the  legal  sufficiency  of  the  removal  papers, 
ceased,  ipso  facto  (Black's  Dillon  on  Removal  of  Causes, 
§  189;  Rail/road  Co.  v.  Koontz,  104  U.  S.  14,  26  L.  Ed.  643: 
Foster's  Fed.  Pr.  [4th  Ed.]  1586,  1587),  and  that  of  this 
court  attached  (18  Ency.  PL  &  Pr.  347;  Marshall  v.  Holmes^ 
141  U.  S.  594, 12  Sup.  Ct.  62,  35  L.  Ed.  870;  Steamship  Co.  v. 
T-ucjman,  106  U.  S.  122,  1  Sup.  Ct.  58,  27  L.  Ed.  87;  Mon- 
roe  V.  WiUiamson  [C  C]  81  Fed.  977;  Probst  v.  Ooy>m> 
[C.  C]  91  Fed.  931;  Foster's  Fed.  Pr.  [4th  Ed.]  1585, 1586). 
A  formal  order  of  removal  is  usual;  but  such  order  by  the 
state  court  was  not  necessary  to  confer  jurisdiction  on  this 
court,  nor  could  it  by  declining  to  make  such  order  prevent 
jurisdiction  from  attaching  here.  Kern  v.  Huidekoper^  103 
U.  S.  490,  26  L.  Ed.  354;  Hubbard  v.  Chicago,  M.  <&  St.  P. 
Ry.  Co.  (C.  C.)  176  Fed.  994;  Railroad  Co.  v.  Koonta.  Its 
authority  to  proceed  further  in  the  case  having  ended,  aU 
subsequent  action  had  therein,  including  the  appointment  of 
receivers  and  approval  of  entries,  was  coram  non  judioe  and 
absolutely  void.  Flint  v.  Coffln  (C.  C.  A.)  176  Fed.  872, 
874;  Gordon  v.  Longest,  16  Pet.  97, 10  L.  Ed.  900;  Virginia 
V.  Rives,  100  U.  S.  813,  317,  25  L.  Ed.  667;  BaOroad  Co.  v. 
Koontz. 
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[141]  The  plaintiffs  assert  that  the  state  court's  announce- 
ment of  the  granting  of  a  temporary  injunction  has,  never- 
theless, all  the  force  and  effect  of  a  judgment,  and  cite 
State  V.  Meacham^  6  Ohio  Cir.  Ct.  R.  81,  and  Black  on 
Judgments,  §  106.  Their  position  is  that  a  judgment,  thougli 
not  entered,  is  still  a  judgment,  that  the  omission  to  enter 
it  does  not  destroy  it,  and  that  its  vitality  does  not  remain 
in  abeyance  until  it  is  recorded.  The  defendant  company 
appeals  to  the  Ohio  statutes  and  asserts  that  the  court's 
announcement  of  its  conclusions  does  not  rise  to  the  dignity 
of  a  judgment  and  is  wholly  ineffective,  and  that  it  is  en- 
titled to  a  hearing  in  this  court  on  its  motion  to  modify  the 
restraining  order  filed  in  the  state  court.  The  General  Code 
classifies  injunctions  under  "  provisional  remedies."  It  does 
not  designate  a  temporary  injunction  as  a  judgment.  A 
temporary  injunction  is  a  provisional  remedy  (section 
11,875),  a  temporary  order  (section  11,876.),  and  when 
granted  is  allowed  as  a  temporary  remedy  (section  11,879). 
It  is  not  a  judgment.  The  judgment  in  an  injunction  suit 
is  the  final  order  rendered  in  the  court  in  which  the  trial  of 
the  action  is  had.  Sections  11,879,  11,875.  This  is  in  har- 
mony with  section  11,582,  which  declares  that  "a  judgment 
is  the  final  determination  of  the  rights  of  the  parties  in 
action,"  and  defines  an  order  to  be  "  a  direction  of  a  court 
or  judge,  made  or  rendered  in  writing  and  not  included  in 
a  judgment."  An  order  does  not  become  effective  until  it  is 
entered  on  the  journal.  It  lacks  finality,  and  hence  the 
qualities  or  the  consequences  of  a  judgment.  23  Cyc.  667; 
Fiiuiell  v.  Burt^  2  Handy,  202.  Section  11,882  provides 
that: 

"  Unless  otberwise  provided  by  special  statute,  no  injunction  shall 
operate  until  tlie  party  obtaining  it  gives  a  bond  executed  by  sufficient 
surety,  to  be  approved  by  the  clerk  of  the  court  granting  the  injunc- 
tion, In  an  amount  to  be  fixed  by  the  court  or  Judge  allowing  it,  to 
secure  to  the  party  enjoined  the  damages  he  may  sustain,  if  it  be 
finally  decided  that  the  inJnnctioD  ought  not  to  have  been  granted.*' 

As  the  bond  was  not  executed  until  after  the  court  had 
approved  the  entry  fixing  the  amount,  at  which  time  it  had 
lost  jurisdiction  of  the  case,  the  bond  is  void.  The  tem- 
porary injunction  authorized  by  the  court  consequently  never 
became   operative   or  binding  on   the   defendant    Section 
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11,885.  The  status  of  the  state  judge's  orally  expressed  de- 
termination allowing  the  temporary  injimction,  as  fixed  by 
the  state  statute,  accords  with  the  federal  rule.  Judaon  ▼. 
Gage,  98  Fed.  640,  642,  39  C.  C.  A.  156.  The  views  above 
expressed  also  find  support  in  Coe  v.  Erh,  59  Ohio  St  259. 
52  N.  E.  640,  69  Am.  St.  Rep.  764. 

The  case,  therefore,  came  into  this  court  with  the  defend- 
ant's motion  to  modify  the  restraining  order  still  standing. 
The  much-discussed  question  of  the  right  of  this  court,  under 
the  facts  presented,  to  review  the  action  of  the  state  court, 
and  the  propriety  of  its  so  doing,  does  not  arise.  Section  4 
of  the  judiciary  act  (act  March  3,  1875,  c  137,  18  Stat.  471 
[U.  S.  Comp.  St.  1901,  p.  511]),  relating  to  the  removal  of 
causes,  among  other  things,  provides  that: 

"AH  injunctions,  orders  and  other  proceedings  had  in  snch  suit 
prior  to  its  removal  shall  remain  in  fuU  force  and  effect  nntU  dis- 
solved or  modified  by  the  court  to  which  such  suit  shaU  be  removed.'* 

[142]  The  power  to  modify  or  dissolve  the  order  made  by 
the  state  court  is  thus  expressly  conferred.  The  federal 
courts  have  always,  after  the  removal  of  a  case,  exercised  the 
right  to  hear  and  act  on  a  motion  filed  in  the  state  court  to 
modify  or  vacate  a  restraining  order  or  a  temporary  injunc- 
tion. But  two  cases,  decided,  however,  by  distinguished  and 
discriminating  judges,  will  be  cited  in  support  of  the  rule, 
Board  of  Comers  v.  Peirce  (C.  C.)  90  Fed.  764,  decided  by 
Judge  Taft,  and  Perry  v.  Sharye  (C.  C.)  8  Fed.  15,  decided 
by  Mr.  Justice  Matthews  sitting  on  the  circuit  in  this  district. 

The  plaintiffs  deny  that  the  power  to  redeem  and  cancel 
the  preferred  stock  is  conferred  on  the  directors,  and  assert 
that  the  resolution  for  its  retirement  adopted  by  them  is 
wholly  ineffectual,  and  will  not  only  constitute  a  purchase 
by  the  corporation  of  its  own  shares,  but  will  also  operate 
as  a  reduction  of  the  capital  stock,  and  that  such  reduction 
can  be  lawfully  made  only  as  provided  by  section  3264  of 
the  general  corporation  act  (section  8700,  G^en.  Code).  That 
section  requires  the  written  consent  of  the  persons  in  whose 
names  a  majority  of  the  shares  of  the  capital  stock  stands 
on  the  books  of  the  company,  and  the  filing  of  a  certificate 
of  such  action  with  the  Secretary  of  State.  The  defendant 
disputes  the  correctness  of  their  position. 
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A  permanent  reduction  of  stock  or  diminution  of  assets 
is  not  purposed.  The  resolution  which  provides  for  the  re- 
demption of  the  preferred  stock  also  calls  for  a  meeting  of 
the  stockholders,  as  required  by  section  3308,  Rev.  St.  (sec- 
tion 8816,  (Jen.  Code) ,  to  vote  upon  an  issue  of  common  sto<^ 
to  take  the  place  of  that  redeemed  and  canceled.  In  the  re- 
organization of  the  Hocking  Valley  &  Toledo  Railway  Com- 
pany and  the  acquisition  of  its  property  by  the  defendant, 
in  1899,  the  preferred  stock  was  issued  by  the  defendant  com- 
pany to  reduce  fixed  charges  and  to  lift  some  of  the  indebted- 
ness for  which  it  was  required  to  provide  in  taking  over  its 
predecessor's  property.  The  railway  act  not  only  authorized 
the  issue  of  preferred  stock,  but  its  mandate  was  that  the 
defendant  company  "  shall  reserve  the  privilege  of  redeeming 
and  canceling  the  same  at  par  at  any  time  after  three  years 
from  the  date  of  its  issue."  To  avoid  misapprehension  on 
the  part  of  any  one  subsequently  dealing  with  the  stock,  not 
only  was  the  right  of  redemption  thus  exacted  reserved  in  the 
articles  of  incorporation,  but  into  every  certificate  of  stock, 
common  and  preferred,  there  was  written : 

"  AU  the  preferred  stock  Is  and  will  be  subject  to  the  right  of  the 
company  to  redeem  the  same  at  par  at  any  time  after  three  years 
from  the  date  of  its  issue.*' 

The  statute,  as  did  the  defendant,  contemplated  that  the 
preferred  stock  should  be,  or  at  least  might  be,  of  a  tem- 
porary character.  Its  holders  are  in  fact  stockholders  and 
not  creditors  {Miller  v.  Ratterman^  47  Ohio.  St.  141,  24  N.  E. 
496) ,  and  yet,  as  was  said  in  the  case  of  WeidenfeldT.  Northern 
Pacific  Ry.  Co.,  129  Fed.  305,  63  C.  C.  A.  537,  the  facts  of 
which  in  many  respects  resemble  those  of  this  case,  the  pre- 
ferred stock  retains  to  some  degree  the  quality  of  the  original 
indebtedness  which  it  succeeded.  The  issue  of  preferred 
shares  by  a  [143]  incorporation,  it  is  true,  increases  the 
capital  stock ;  but  it  is  also  frequently  the  means,  as  every  ex- 
perienced lawyer  knows,  of  raising  money  by  pledge  of  the 
company's  income.  Morawetz,  Corp.  §  463.  The  holders  of 
the  defendant's  preferred  shares  as  against  the  holders  of 
its  common  shares  were  given  a  preferential  right  in  the 
pajrment  of  dividends,  and,  in  case  of  the  dissolution  of  the 
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corporation,  in  the  distribution  of  its  assets.  That  the  re- 
demption of  the  preferred  stock,  whether  common  stock  be 
substituted  in  its  stead  or  not,  would  be  advantageous  to  the 
holders  of  the  common  stock,  is  apparent.  As  against  the 
advantages  conferred  on  the  holders  of  preferred  stock,  the 
right  to  redeem  it  was  by  unanimous  consent  reserved.  It 
is  unquestioned  law  that  the  defendant's  charter  constitutes 
a  contract  between  the  corporation  and  its  stockholders. 
Cook,  Corp.  (4th  Ed.)  §  493.  Stock  in  the  railway  company 
is  held  by  contract  between  the  corporation  and  its  stock- 
holders. Toledo  Bank  v.  Bondy  1  Ohio  St.  649.  A  certifi- 
cate of  stock  is  the  muniment  of  the  stockholder's  title  and 
evidence  of  his  right,  and  in  this  case  it  also  substantially 
expresses  the  contract  between  the  corporation  and  his  oo- 
stockholders  and  himself.  Kent  v.  Quicksilver  Min.  Co.^  78 
N.  Y.  159, 180.  The  recitals  in  the  articles  of  incorporation 
and  the  stock  certificates,  to  borrow  the  language  of  Chan- 
cellor Kent,  "  are  of  the  character  and  authority  of  perma- 
nent constitutional  provisions,  binding  upon  all  the  members, 
when  adopted  by  all,  as  a  solemn  contract,  and  ♦  ♦  ♦ 
they  can  only  be  abolished  by  the  like  concurrent  will  by 
which  they  were  adopted."  Livingston  v.  Lynch^  4  Johns. 
Ch.  (N.  Y.)  573,  595.  The  provision  relating  to  the  re- 
demption of  preferred  stock  inserted  in  the  articles  of  in- 
corporation and  in  the  stock  certificates  was  within  tl^e  terms 
of  the  statute,  and  each  stockholder,  by  his  purchase  and 
acceptance  of  stock,  assented  to  such  provision  and  became 
bound  thereby  as  a  part  of  a  valid  and  enforceable  contract 
between  himself  and  the  corporation.  Hdckett  v.  Northern 
Pac.  Ry  Co.,  36  Misc.  Itep.  583, 73  N.  Y.  Supp.  1087;  Weiden- 
feld  V.  Northern  Pac.  Ry.  Co.,  129  Fed.  305,  63  C.  C.  A.  537; 
Eackett  v.  Northern  Pac.  Ry.  Co.  (C.  C.)  140  Fed.  717; 
Thompson  on  Corp.  (2d  Ed.)  §  3600;  Cook,  Corp.  (6th  Ed.) 
pp.  742,  745,  and  Note;  Hamlin  v.  Toledo,  St.  L.  <&  K.  G.  R. 
Co.,  78  Fed.  664,  672,  24  C.  C.  A.  271,  36  L.  R.  A.  826 ;  Qark 
&  Marshall  on  Corp.,  pp.  3476,  3480,  1311,  1312;  MiOer  v. 
Ratterman,  47  Ohio  St.  141,  24  N.  E.  496. 

In  Coppin  v.  Greenlees,  38  Ohio  St.  275,  43  Am.  Rep.  425, 
it  is  said  that  the  decided  weight  of  authority,  both  in  Eng- 
land and  in  the  United  States,  is  against  the  existence  of 
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the  power  of  a  corporation  to  buy  and  sell  its  own  stock, 
unless  such  power  is  conferred  by  express  grant.  The  foun- 
dation principle,  upon  which  such  cases  rest,  and  which  has 
been  frequently  and  emphatically  declared  by  the  Supreme 
Court  of  Ohio,  is  that  a  corporation  possesses  no  powers  ex- 
cept such  as  are  conferred  upon  it  by  its  charter,  either  by 
express  grant  or  necessary  implication.  Under  the  Ohio  rule 
the  law  of  the  case  is  stated  in  the  syllabus,  and  what  was 
actually  decided  was : 

"An  executory  agreement  between  a  manufacturing  corporation  of 
this  state  and  one  of  its  stock  holders,  for  the  purchase  of  the  stock 
of  such  cor[144]poration,  by  the  former  from  the  latter,  cannot 
be  enforced  either  by  action  for  specific  performance  or  for  damages/* 

The  denial  of  the  right  to  purchase  its  own  stock  was 
based  on  the  absence  of  a  grant  of  power  so  to  do  and  the 
constitutional  provision  which  imposed  a  double  statutory 
liability  on  stockholders  for  the  satisfaction  of  debts  due 
corporate  creditors.  But  in  this  case  the  grant  of  power 
exists,  and  the  double  statutory  liability  has  been  abrogated 
by  constitutional  amendment.  I  have  been  cited  to  no  Ohio 
case,  and  I  have  found  none,  which  announces,  as  an  inflexi- 
ble rule,  that  a  corporation  may  not  purchase  its  own  stock, 
or  that  the  mode  prescribed  by  section  8700,  Gen.  Code,  for 
the  reduction  of  capital  stock,  is  exclusive.  In  the  Coppin 
case  it  is  said : 

**  If  it  were  averred  that  the  plaintiff  had  purchased  this  stock 
from  the  defendant,  or  from  others,  under  an  agreement  with  the 
company  that  it  buy  the  same  from  him  when  he  quit  its  employ- 
ment, or  if  the  contract  of  purchase  by  the  defendant  had  been  exe- 
cuted, very  different  questions  would  arise." 

If  the  corporation  could  have  purchased  its  stock  by  virtue 
of  an  agreement  that  it  should  buy  the  same  whenever  the 
stockholder  chose  to  quit  its  employment,  and  such  is  appar- 
ently the  inference  to  be  drawn  from  the  court's  language, 
and  such  it  was  held  in  Fremont  Carriage  Co,  v.  Thomsen^ 
65  Neb.  370,  91  N.  W.  376,  a  corporation  may  lawfully  bind 
itself  to  do,  it  must  follow  that  it  could  have  purchased  the 
stock  if  the  contract  had  been  that  it  should  so  do  whenever 
it  exercised  the  privilege  of  discharging  him.    The  Coppin 
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case  dealt  with  an  executory  contract.  This  is  a  case  of  exe- 
cuted contract  of  sale,  but  unexecuted  as  to  the  surrender  of 
stock  for  redemption  and  cancellation  at  the  stipulated  price. 
The  defendant  has  performed  its  part  of  the  contract  to  the 
extent  of  tendering  the  agreed  price  for  redemption.  The 
plaintiff's  refusal  to  perform  rests  on  a  denial  of  the  regu- 
larity of  the  manner  in  which  the  redemption  is  ordered, 
although  it  is  manifest  that  the  redemption  and  cancellation 
ordered  by  the  directors,  and  heretofore  unanimou.c'ly  agreed 
upon,  would  receive  the  approval  of  a  large  majority  of  the 
shareholders  were  the  question  submitted  to  them  for  action 
or  their  reaffirmance  of  their  contract  necessary.  In  Morgan 
V.  Lewis^  46  Ohio  St.  1,  17  N.  E.  558,  the  plaintiff  sold  cer- 
tain real  estate  to  the  corporation  and  was  paid  in  corporate 
stock.  Subsequently,  differences  having  arisen,  an  exchange 
back  was  made  in  settlement.  The  corporation  had  no  debts, 
and  no  one  was  injured  by  the  transaction.    It  was  held : 

"That  no  inflexible  rnle  has  been  recogniised  by  this  court  that  a 
corporation  may  not  in  any  case,  nor  for  any  purpose,  receive  its  own 
stock.  ^  ^  ^  It  being  the  law  of  our  state  that  there  are  exceptions 
to  the  general  rule  that  corporations  may  not  deal  in  thei;  own  stock, 
all  persons  dealing  with  this  company  must  be  held  to  have  done  so 
in  the  light  of  this  state  of  the  law." 

The  stock,  it  is  true,  was  held  not  to  be  canceled;  but  it 
was  nevertheless  so  far  canceled  that  it  was  non-assessable 
for  the  benefit  of  creditors  who  enforced  the  double  statutory 
liability  when  the  corporation  subsequently  became  insolvent. 
Other  cases  illustrating  excep[145]tions  to  the  general 
rule  are  Taylor  v.  Miami  Exporting  Co.^  6  Ohio,  176,  State 
V.  Franklin  Bank^  10  Ohio,  92,  97,  Cincinn<iti,  etc.^  R.  Co.  v. 
Duckworth^  2  Ohio  Cir.  Ct.  R.  518,  Sanderson  v.  /Ktna  Iron 
Co.^  34  Ohio  St.  442.  In  all  of  the  above-cited  Ohio  cases 
the  stock  purchases  were  made  by  the  executive  officers  of 
the  corporation,  and  not  on  a  vote  of  the  Mockhclders.  Iii 
many  of  the  states,  in  the  absence  of  charter  restrictions 
against  the  redemption  or  repurchase  of  its  shares,  where 
the  provision  therefor  is  not  kept  secret,  shares  may  be  issued 
subject  to  the  stipulation  that  they  may  be  bougUt  back  at 
the  option  of  the  corporation.  Machen,  Corp.  §§  640,  626; 
Cook,  Corp.  (4th  Ed.)  §§  811,  312;  note  to  HaU  v.  Eender- 
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son,  61  L.  R.  A.  621;  In  re  Cattle  Braid  Co.  (D.  C.)  145 
Fed.  224;  Bumes  v.  Bumes,  137  Fed.  781,  70  C.  C.  A.  367; 
U.  S.  Mineral  Co.  v.  DriscoU,  106  Va.  663,  56  S.  E.  561,  117 
Am.  St.  Rep.  1028;  7  Am.  &  Eng.  Ency  Law  (2d  Ed.)  818; 
Fremont  Carriage  Mfg.  Co.  v.  Thomsen,  65  Neb.  370,  91 
N.  W.  376;  Vent  v.  Duluth  Co  fee  cfe  Spice  Co.,  64  Minn. 
307,  67  N.  W.  70.  And  in  such  instances  such  power  may 
be  exercised  by  the  board  of  directors.  Lumber  Co.  v.  Tele- 
phone Co.,  127  Iowa,  350, 101  N.  W.  742 ;  Chicago,  etc.,  R.  R. 
V.  Marseilles,  84  111.  643 ;  First  Nat.  Bank  v.  Salem  Capital 
Flour-MUU  Co.  (C.  C.)  39  Fed.  89,  96. 

This  case,  however,  rests,  not  on  an  exception  to  a  general 
rule,  but  on  a  specific  legislative  grant  of  power  to  redeem 
and  cancel.  "  To  redeem,"  it  is  said  in  Miller  v.  Ratterman, 
supra,  "is  to  purchase  back;  to  regain  as  mortgaged  prop- 
erty by  paying  what  is  due;  to  receive  back  by  paying  the 
obligation."  The  word  "  redeem,"  as  used  in  statutory  pro- 
visions authorizing  a  party  to  redeem,  means  "  repurchase." 
Robinson  v.  Cropsey  (N.  Y.)  2  Edw.  Ch.  138,  146;  Pace  v. 
Bartles,  47  N.  J.  Eq.  (2  Dick.)  170,  20  Atl.  352.  Section 
3380a,  Rev.  St.  (section  9027,  Gen.  Code),  which  authorizes 
consolidating  companies  to  "fix  by  the  agreement  for  con- 
solidation the  terms  and  conditions  upon  which  it  is  to  be 
made,  which  terms  and  conditions  may  include  the  payment 
or  retirement  of  the  preferred  stock  of  either  or  any  of  the 
constituent  companies,  if  they  have  such,"  uses  the  words 
"  payment "  and  "  retirement "  as  equivalents.  Every  stock- 
holder, therefore,  at  the  time  he  acquired  his  stock  and  in 
advance  of  the  earliest  date  at  which  it  might  be  redeemed, 
agreed  that  the  defendant  might  purchase  it  back,  might 
regain  it  by  paying  the  stipulated  price  therefor,  just  as  it 
might  repossess  itself  of  mortgaged  property  which  it  had 
pledged  to  secure  a  debt.  His  agreement  to  sell  his  preferred 
stock  is  a  continuing  obligation  whose  performance  the  cor- 
poration, through  its  board  of  directors,  can  at  the  appro- 
priate time  enforce  as  fully  as  it  can  carry  out,  through  the 
same  board,  an  agreement  to  retire  its  corporate  bonds  at 
their  maturity.    The  corporate  powers,  business,  and  prop- 

lOSTC*— S.  Doc.  111.  62-1.  vol  3 64  . 
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erty  of  the  defendant  company  are  exercised,  conducted,  and 
controlled  by  its  board  of  directors.  Section  3248,  Rev.  St. 
(section  8660,  Gen.  Code) ;  Sims  v.  Street  Ry.  Co.,  87  Ohio 
St  565;  Goodin  v.  Evaiis^  18  Ohio  St.  167.  The  redemp- 
tion of  its  preferred  stock  is  a  part  of  its  corporate  busiiiess, 
the  transaction  of  which  devolves  on  its  directors.  They  can- 
not make  organic  or  fundamental  changes  in  the  composition 
or  business  of  the  corporation  {Railway  Co.  [146]  v.  AUer- 
torij  18  Wall.  233,  21  L.  Ed.  902) ;  but  the  retirement  of  pre- 
ferred stock  is  not  such  a  change,  when  unanimously  agreed 
upon  by  the  stockholders  and  authorized  by  statute,  and  the 
rights  of  creditors  are  not  prejudiced  thereby  {Weidenfeld 
V.  Northern  Pac.  Ry.  Co.;  Hackett  v.  Northern  Pac.  Ry,  Co.., 
36  Misc.  Rep.  583,  73  N.  Y.  Supp.  1087;  Clark  4  Mardiall 
on  Corp.  p.  3480;  2  Purdy's  Beach  on  Private  Corp.  pp. 
1284,  1285).  If  the  directors  may  not  redeem  the  stock, 
then,  by  reason  of  the  superior  voting  power  of  the  preferred 
shareholders,  stock  of  a  temporary  character  may  remain 
outstanding  during  the  life  of  the  corporation. 

Each  shareholder  in  the  purchase  of  his  stock  dealt  with 
the  corporation  at  arm's  length  as  a  distinct  and  artificial 
entity  or  person.  In  entering  into  its  contractual  relation 
with  him,  the  corporation  reserved  to  itself  the  <^tioii  of 
redeeming  or  repurchasing  his  stock  after  a  specified  date. 
The  preponderance  of  the  voting  power  has  always  been  with 
the  preferred  shareholders.  They  could  at  all  times  have 
named  the  board  of  directors  and  cwitroUed  the  corporate 
policy.  A  large  majority  of  them,  by  depositing  their  cer- 
tificates of  stock  for  redemption,  have  expressed  their  wil- 
lingness to  abide  by  the  contract.  None  of  the  petitioners,  as 
a  party  to  an  option  contract  freely  made,  may  decide  that 
the  corporation,  the  other  party  thereto,  throu^  its  dulv 
chosen  business  representatives,  in  so  long  as  it  acts  within 
the  terms  of  such  contract,  shall  not  exercise  the  option  re 
served  therein  to  buy  back  the  property  sold.  WatU  v. 
KeUoT.,  56  Fed.  1,  5  C.  C.  A.  394;  Johnston  v.  Trifpe  (C.  C.) 
33  Fed.  530;  Hackett  v.  Northern  Pac.  Ry.  Co.^  36  Misc.  Rep. 
588,  78  N.  Y.  Supp.  1087.  A  statute  should  not  be  so  con- 
strued as  to  sanction  the  repudiation  of  a  legally  authorized 
contract  by  one  of  the  parties  thereto,  or  as  to  require  so  useless 
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a  thing  as  his  ratification  of  it,  or  as  to  permit  him  to  deprive 
the  other  party  from  exercising  his  reserved  right  to  enforce 
one  of  its  provisions  at  a  time  which  by  its  very  terms  such 
other  party  may  himself  designate.  Section  3264  undoubt- 
edly applies  where  there  is  no  legally  authorized  contractual 
relation  between  the  corporation  and  its  several  stockholders 
as  to  the  redemption  of  stock,  such  as  is  here  shown  to  exist. 
By  limiting  its  application  to  cases  of  that  character,  incon- 
sistency between  it  and  the  sections  which  authorize  the 
issuing  of  preferred  shares,  and  direct  that  the  right  of 
buying  them  back  after  a  specified  date  shall  be  reserved,  is 
obviated. 

The  controversy  in  this  case  is  wholly  between  the  corpora- 
tion and  four  of  its  stockholders.  No  creditor  is  complain- 
ing, and  no  one  can  complain,  because  the  recitals  in  the  arti- 
cles of  incorporation  were  notice  to  him  of  the  reserved  right 
to  redeem.  Future  creditors  cannot  complain,  because  they 
will  be  held  to  have  given  credit  upon  the  amount  of  the 
stock  then  outstanding.  They  cannot  even  claim  that  the 
repurchase  was  irregularly  made.  Cook,  Corp.  (4th  Ed.) 
§  289.  Even  prior  to  the  abrogation  of  the  constitutional 
provision  imposing  a  double  statutory  liability  on  stock- 
holders for  the  payment  of  corporate  debts,  the  requirement 
of  section  3264,  Rev.  St.  (section  8700,  Gen.  Code),  that  a 
certificate  of  the  reduction  of  capital  stock  shall  be  filed  with 
the  Secretary  of  State,  accomplished  little  more  than  the 
maintenance  of  a  record  in  his  office  of  the  authorized  capital 
at  any  [1471  given  time.  Actual  and  prospective  creditors 
could  not  safely  rely  on  such  record  as  indicative  of  the 
amount  of  stock  subject  to  the  double  liability,  because  such 
record  did  not  disclose  the  amount  of  stock  subscribed.  Sec- 
tion 261,  Rev.  St.,  however,  exacted  that  the  defendant  should 
file  with  the  Commissioner  of  Railroads  an  annual  report 
specifically  stating  the  amount  of  capital  stock  subscribed 
and  paid  for.  That  section  has  been  supplanted  by  section 
605  of  the  General  Code,  which  provides  that  the  statement 
submitted  shall  be  similar  in  character  and  detail  to  the 
annual  report  required  to  be  made  to  the  Interstate  Com- 
merce Commission.  The  report  in  use  requires  a  statement 
of  the  number  of  shares  authorized,  outstanding,  in  the 
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treasury,  and  issued  within  the  year.  Section  2780 — ^24,  Bev. 
St.  (now  sections  5522,  5523,  5524,  Gren.  Code),  the  excise  or 
franchise  tax  law,  requires  every  corporation  for  profit  to 
report  annually  to  the  secretary  of  state,  among  other  things, 
the  amount  of  its  capital  stock  as  authorized,  subscribed  for, 
issued,  outstanding,  and  paid  up,  and  the  change  t»:  changes, 
if  any,  in  any  of  these  respects  subsequent  to  the  filing  of  the 
preceding  annual  report.  Aside  from  the  fact  that  it  is 
somewhat  difficult  to  see  how  the  defendant  can  report  to  the 
Secretary  of  State  the  increase  of  common  stock  without  dis- 
closing the  redemption  of  its  preferred  shares,  its  next  annual 
report  to  the  Railway  Commission  and  to  the  Secretary  of 
State  must  show  the  retirement  of  such  preferred  shares  and 
the  issue  of  common  stock  in  their  stead.  The  abolishment 
of  the  double  statutory  liability  has  remitted  creditors  to 
the  actual  corporate  assets  as  a  basis  of  credit  and  for  the 
payment  of  claims  due  them;  but  they  will  still  have  the 
same  means  of  knowledge  as  heretofore  as  to  such  assets  and 
authorized,  subscribed  for,  and  paid-up  capital  stock.  The 
petitioners  and  intervener  cannot  complain  of  want  of  pub- 
licity as  to  any  of  these  matters,  because  they  have  knowledge 
of  them  and  have  assented  to  the  reduction. 

As  justifying  a  conclusion  different  from  that  above  an- 
nounced, plaintiffs'  counsel  cite  Eidman  v.  Bowman^  58  HI. 
444,  11  Am.  Rep.  90;  McNvlta  v.  Bank,  164  111.  427,  45  N.  E. 
954,  56  Am.  St.  Rep.  203;  Leather  Co.  v.  Kurtz,  34  Mich 
89;  Ra'dway  Co.  w^Allerton,  18  Wall,  238,  31  L.  Ed.  902; 
and  perliaps  other  cases.  Their  facts  readily  distinguish 
them  from  the  case  at  bar. 

The  restraining  order  was  granted  on  the  theory  that,  as 
in  Ohio  one  railroad  corporation  cannot  purchase  and  own 
the  stock  of  a  competing  company,  the  defendant's  board  of 
directors  is  illegally  constituted  because  about  70,000  shares 
of  its  common  stock,  now  held  by  the  Qiesapeake  &  Ohio 
Railway  Company,  were  illegally  voted  at  the  last  annual 
election  of  directors,  and  that,  when  resignations  occurred  in 
the  board,  the  vacancies  were  filled  by  persons  interested  in 
and  friendly  to  that  road,  whereby  it  was  given  the  domina- 
tion and  control  of  the  defendant    In  the  absence  of  a 
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showing  of  the  vote  cast,  the  presiunption  is  that  the  direc- 
tors owed  their  election  to  all  of  the  stockholders,  represent- 
ing all  of  the  stock,  and  that  the  stockholders  aimed  to 
benefit  the  corporation  and  acted  as  their  interests  prompted. 
Memphis  cfe  Cliarleston  R.  Co.  v.  Woods^  88  Ala.  642,  645,  7 
South.  108,  7  L.  R.  A.  606, 16  Am.  St.  Rep.  81.  At  the  last 
election  only  [148]  about  27  per  cent,  of  the  defendant's 
stock  was  owned  by  railroad  companies.  They  owned  none 
of  the  150,000  shares  of  preferred  stock,  nor  is  it  claimed  that 
they  in  any  manner  sought  to  control  the  conduct  or  vote 
of  any  of  the  1,200  persons  who  held  such  shares.  As  va- 
cancies occurred  in  the  board,  they  were  filled  in  the  mamier 
prescribed  by  statute  and  the  corporate  regulations.  As  the 
Chesapeake  Company  is  not  a  party  to  this  suit,  the  court 
may  not  now  adjudge  its  stockholdings  in  the  defendant 
unlawful,  or  the  defendant's  board  of  directors  illegally 
constituted.  In  Taylor  A  Co.  v.  Southern  Pac.  Ry.  Co.^  122 
Fed.  147,  Judge  (now  Mr.  Justice)  Lurton,  said : 

"  It  must  be  accepted  as  altogether  fundamental  that  no  court  can 
adjudicate  upon  the  rights,  or  interests,  of  one  who  is  neither  actually' 
nor  constructively  before  the  court.  The  principle  of  due  process  of 
law  unconditionally  compels  observance  of  the  rule  which  limits  the 
just  jurisdiction  of  every  court  to  a  determination  only  of  the  rights 
of  persons  who  are  parties  to  the  litigation,  y.  O.  Waterworks  v. 
y.  O.,  164  t:.  S.  471,  480  [17  Sup.  Ct.  ICl,  41  L.  Ed.  518].  In  Malloio  v 
Hhfide,  12  Wheat.  193,  198  [6  L.  ICd.  599],  where  the  court  found  Itself 
unable  to  proceed  for  the  want  of  an  indispensable  party,  it  was  said : 
*  We  do  not  put  this  case  upon  the  ground  of  jurisdiction,  but  upon 
a  much  broader  ground,  which  must  equally  apply  to  all  courts  of 
equity,  whatever  be  their  structure,  as  to  jurisdiction.  We  put  It 
on  the  ground  that  no  court  can  adjudicate  directly  upon  a  person's 
right  without  the  party  being  actually  or  constructively  before  th? 
court*  This  doctrine  has  over  and  over  again  been  announced  by  the 
Supreme  Court,  and  in  no  case  more  emphatically  than  in  Minnesota  v. 
Northern  BecuHties  Co.,  184  U.  S.  199,  237  [22  Sup.  Ct.  308,  46  L.  Ed. 
499]." 

Other  authorities  to  the  same  point  are  Weidenfeld  v. 
Northern  Pac.  Ry.  Co.^  supra;  Arkansas  Valley  Sugar  B.  c6 
Irr.  L.  Co.  v.  Ft.  Lyon  Canal  Co.,  173  Fed.  601,  604,  97 
C.  C.  A.  551 ;  Williams  v.  Bankhead,  19  Wall.  563,  22  L.  Ed. 
184;  Board  v.  Walhridge,  38  Wis.  179,  188;  Kinkead's  Code 
PI.  p.  12,  §  14;  Fergm  v.  City  of  Columbus,  6  Ohio  N.  P. 
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82;  Oaterhoudt  v.  Supervisors^  98  N.  Y.  239;  Bates,  PL,  Pr. 
&  Forms,  1791;  Whittaker's  Anno.  Code  (6th  Ed.)  102; 
Stone  V.  Viele,  38  Ohio  St.  314,  318;  Daum  v.  Kehnast^  18 
Ohio  Cir.  Ct.  R.  4;  Fertel  v.  Sampliner^  18  Ohio  Cir.  Ct  R. 
744;  Executors  v.  Young,  72  Ohio  St.  610,  76  N.  E.  1132. 
The  restraining  order,  except  in  so  far  as  it  prohibits*  the 
defendant  from  holding  a  stockholders'  meeting  to  consider 
and  vote  upon  the  issue  of  additional  stock  and  the  sale  and 
disposition  of  the  same,  is  vacated.  The  point  excepted  is 
held  for  further  consideration. 


ON   MOTION  FOR  TEMPORARY   INJUNCTION  AND  FUlTriiBK 
ING  TO  VACATE  RESTRAINING  ORDBR. 

The  complainants  have  filed  an  amended  bill,  making  the 
Chesapeake  &  Ohio  Railway  Company  (hereinafter  called  the 
Chesapeake  Company)  a  defendant.  Additional  affidavits 
and  exhibits  have  been  offered  in  evidence,  and  the  oom- 
plainants  now  ask  for  a  temporary  injunction.  The  Chesa- 
peake Company  and  the  Hocking  Valley  Railway  Company 
(hereinafter  called  the  Hocking  Company)  resist  the  appli- 
cation, and  the  latter  asks  for  the  vacation  of  the  restraining 
order  in  so  far  as  it  yet  remains  in  force. 

The  Chesapeake  Company  is  by  its  charter  authorized  to 
purchase,  own,  and  hold  shares  of  capital  stock  of  any  cor- 
poration or  corpora  [149  J  tions  organized  under  the  laws 
of  the  state  of  Virginia,  in  which  such  company  is  incor- 
porated, or  of  any  other  state,  for  the  construction  or  opera- 
tion of  any  railroad  or  railroads  or  other  means  of  trans- 
portation. For  some  years  past  it  has  owned  11,540  shares 
of  common  stock  of  the  Hocking  Company.  In  March  last  it 
paid  for  and  became  the  owner  of  57,702  additional  shares, 
whereby  its  holdings  became  a  majority  of  the  110,000  shares 
outstanding. 

Was  the  Chesapeake  Company,  under  the  circumstances 
of  the  case,  lawfully  authorized  to  purchase,  and  may  it  law- 
fully hold,  stock  in  the  Hocking  Company,  is  the  principal 
point  in  controversy,  about  which  all  others  cluster.  The 
complainants  maintain  the  negative,  and  the  companies  the 
affirmative,  of  that  question.    Its  answer  involves  a  construo- 
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tion  of  Ohio  statutes.    Although  the  question  has  been  fully 
argued,  the  court  approaches  it  with  reluctance,  because  there 
has  been  no  opinion  touching  it  rendered  by  the  state's 
highest  court. 

When  a  corporation  asserts  that  it  is  clothed  with  a  given 
power  and  the  right  to  exercise  it,  the  burden  is  on  it  to  show 
whence  such  power  and  right  are  derived.  State  v.  Vander- 
iilt^  37  Ohio  St.  591.  The  burden,  therefore,  of  showing  the 
existence  of  the  power  and  right  of  the  Chesapeake  Com- 
pany to  acquire  and  hold  stock  in  the  Hocking  Company  is 
on  such  companies.  If,  under  given  circumstances,  an  Ohio 
railroad  corporation  may  acquire  and  hold  stock  in  another, 
then  it  is  conceded  that  a  foreign  corporation  of  the  same 
character  may,  under  the  same  circumstances,  do  likewise. 
When,  if  at  all,  may  one  railroad  corporation,  chartered  in 
Ohio,  purchase  and  hold  stock  in  another  like  Ohio  corpora- 
tion? A  review  of  legislation  and  of  the  state  of  decision 
in  Ohio  as  regards  the  right  of  one  corporation  to  acquire 
stockholdings  in  another  will  be  helpful. 

The  act  of  March  29,  1867  (64  Ohio  Laws,  p.  85;  sections 
10172,  10173,  Gen.  Code),  provides  that  should  an  incorpo- 
rated elevator  company  erect  or  own  an  elevator  building 
and  use  it  for  the  purpose  of  receiving  or  delivering  grain 
from  or  to  any  railroad  company,  as  freight  carried  or  to  be 
carried  over  its  road,  or  any  part  thereof,  the  railroad  com- 
pany may  subscribe  for  or  purchase  not  more  than  one-third 
of  its  entire  capital  stock. 

On  April  3,  1868  (65  Ohio  Laws,  p.  55;  sections  9313, 
9315,  Gen.  Code) ,  it  was  enacted  that  any  railroad  company, 
or  any  other  private  corporation,  organized  under  the  laws 
of  the  state,  may  subscribe  for  or  purchase  the  stock  of  a 
bridge  company  to  an  amount  not  exceeding  one-third  of 
the  whole  thereof,  if  such  bridge  company  by  the  laying  of 
tracks  has  prepared  the  bridge  for  railroad  uses. 

Each  of  the  two  above-mentioned  acts  fixes  the  limit  of 
stockholding  of  the  purchasing  company  at  less  than  a  con- 
trolling interest. 

The  act  of  April  3,  1868  (65  Ohio  Laws,  p.  63;  sections 
9160,  9163,  Gen.  Code),  provides  that  railroad  companies 
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may  own  stock  in  union  depot  companies  and  in  a  unioa 
railroad  connecting  the  companies  using  the  depot. 

Under  the  act  of  April  13,  1874  (71  Ohio  Laws,  p.  69; 
sections  10137,  10138,  Gen.  Code),  certain  mining  and  manu- 
facturing corporations  may  purchase  or  subscribe  for  such 
an  amount  of  stock  of  any  railroad  or  other  transportation 
company  as  its  directors  may  deem  [150]  necessary  in  order 
to  procure  proper  facilities  for  transportation  for  the  factories, 
mines,  or  other  works  of  the  companies,  if  the  holders  of  two- 
thirds  of  the  capital  stock  consent  to  such  subscription  or 
purchase.  Under  the  provisions  of  this  somewhat  compre- 
hensive act,  the  directors,  having  first  obtained  the  requisite 
consent  of  the  purchasing  company's  stockholders,  may,  in 
the  exercise  of  a  sound  discretion,  determine  what  amount 
of  stock  it  is  necessary  to  subscribe  for  or  purchase,  whether 
that  amount  be  a  controlling  or  a  less  interest. 

The  act  of  April  12,  1877  (74  Ohio  Laws,  p.  84;  sections 
10170,  10171,  Gen.  Code),  which  provides  that  any  company 
incorporated  and  organized  under  the  laws  of  the  state  may, 
by  the  vote  of  a  majority  in  interest  of  its  stockholders,  sub- 
scribe for  or  become  the  owner  of  stock  in  an  incorporated 
common  carrier  company,  imposes  no  limitation  on  the 
amount  of  stock  that  any  corporation  may  purchase  in  a  com- 
pany of  the  character  named,  and  no  restriction  as  to  the 
kind  of  corporation  that  may  make  such  purchase. 

Section  3300,  Rev.  St.  (sections  8806,  8807,  8809,  Gen. 
Code),  originally  enacted  in  1852  (50  Ohio  Laws,  p.  274), 
but  frequently  amended,  provides  that  any  railroad  company 
"  may  aid  another  in  the  construction  of  its  road  by  means  of 
a  subscription  to  the  capital  stock  of  such  company,  or  other- 
wise, for  the  purpose  of  forming  a  connection  of  the  roads 
of  the  companies,  when  the  road  of  the  company  so  aided 
does  not,  and  will  not  when  constructed  form  a  competing 
line."  By  another  provision  of  the  same  act  (section  8809, 
Gen.  Code),  such  aid  shall  not  be  furnished  unless  the  holders 
of  at  least  two-thirds  of  the  capital  stock  of  each  OMnpany 
first  assent  thereto. 

A  railroad  company  may,  therefore,  under  the  conditions 
named,  subscribe  for  and  acquire  stock  in  another  under  the 
power  conferred  by  section  8806,  on  the  following  conditions 
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only:  (1)  To  aid  such  other  company  in  the  construction 
of  its  road;  (2)  for  the  purpose  of  forming  a  connection  of 
the  roads  of  the  two  companies;  (3)  the  road  whose  stock 
is  purchased  must  not  form,  when  constructed,  a  competing 
line  as  against  that  of  the  purchasing  company.  By  the 
terms  of  this  section,  no  road  or  line  may  be  termed  "  com- 
peting "  until  it  is  constructed.  Competition  as  between  rail- 
roads necessarily  relates  to  transportation,  and,  in  respect 
to  transportation,  the  term  "competing"  signifies  a  road 
complete  and  ready  for  operation.  8  Cyc.  405 ;  Penn.  Co.  v. 
Commonwealth  (Pa.)^  7  Atl.  368.  The  section  does  not  con- 
fer the  power  on  a  railroad  company  to  purchase  stock  in 
another,  if  the  road  or  line  of  the  other  is  completed.  Its 
purpose  is  to  foster  competition,  to  encourage  the  develop- 
ment of  the  state  and  its  industries,  and  to  accommodate  and 
supply  the  wants  of  the  public  by  permitting  one  road  to 
aid  in  the  construction  of  another  extending  into  communi- 
ties destitute  of  or  having  limited  railroad  facilities.  It 
contemplates  that  shippers  and  the  traveling  public  along  the 
lines  of  the  purchasing  road  and  the  road  which  is  about  to 
be  constructed  or  is  in  process  of  construction,  or  who,  wher- 
ever dwelling,  may  have  occasion  to  use  such  roads,  shall  be 
afforded  transportation  facilities  back  and  forth  without  the 
purchasing  company  being  subjected  possibly  to  the  entire 
burden  of  constinicting  a  new  line  of  its  own  into  the  terri- 
tory which  will  be  accommodated  by  the  aided  road. 

[161]  The  only  other  corporations,  in  so  far  as  I  have 
been  able  to  discover,  which  were,  prior  to  1902,  expressly 
authorized  by  statute  to  invest  in  the  stock  of  other  com- 
panies, are  safe  deposit  and  trust  companies  (act  May  4, 
1894;  91  Ohio  Laws,  p.  201;  sections  9840,  9841,  Gen.  Code), 
and  incorporated  religious,  scientific,  and  beneficial  associa- 
tions not  having  a  capital  stock,  but  desirous  of  securing  a 
lodge  room,  chapel,  or  regular  place  of  meeting  (act  April 
18,  1883;  80  Ohio  Laws,  p.  177;  section  10196,  Gen.  Code). 

Of  the  first  six  acts  above  mentioned,  three  authorize  rail- 
road corporations  alone  to  acquire  stock  in  another  corpora- 
tion, two  confer  the  power  on  railroad  and  other  private  cor- 
porations alike,  and  one  vests  the  power  in  given  corporations 
to  purchase  and  subscribe  for  stock  of  a  railroad  company. 
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All  of  such  acts  contemplate  increased  transportation  facili- 
ties. This,  too,  is  the  object  of  the  provisions  of  section  8807, 
Gen.  Code,  which  authorize  one  railroad  company  to  acquire 
the  control  of  another  by  leasing  or  purchasing  any  part  of 
such  railroad  constructed  or  in  the  course  of  construction,  if 
the  two  roads  are  continuous  or  connected  and  not  competing, 
and  of  the  act  of  March  30,  1877  (74  Ohio  Laws,  p.  71;  sec- 
tion 9025,  Gen.  Code,  and  succeeding  sections),  which  per- 
mit a  consolidation  of  railroad  companies  into  a  single  com- 
pany, if  their  lines  or  any  portion  of  them  have  been  or  are 
so  constructed  as  to  admit  the  passage  of  burthen  or  passen- 
ger cars  over  any  two  or  more  of  such  roads  continuously 
without  any  break  or  interruption,  and  which  also  author- 
ize consolidated  roads  in  turn  to  consolidate  with  each  other. 
As  regards  stockholding  by  one  corporation  in  another,  rail- 
road companies  have  been  favored  corporations. 

Such  was  the  condition  of  legislation  on  May  6, 1902,  when 
section  3256,  Bev.  St.,  was  amended  (95  Ohio  Laws,  p.  390; 
section  8683,  Gen.  Code)  by  adding  thereto  the  following: 

"A  private  corporation  may  purchase,  or  otherwise  acquire,  and 
hold,  shares  of  stock  in  other  kindred  but  not  competing  corporatlona 
whether  domestic  or  foreign,  but  this  shaU  not  authorize  the  forma- 
tion of  any  trust  or  combination  for  the  purpose  of  restricting  trade 

or  competition." 

Original  section  3256  specifically  conferred  the  power  on 
private  corporations  to  borrow  money,  fixed  the  limitation  on 
the  amount  to  be  borrower!  and  the  rate  of  interest  to  be  paid« 
and  authorized  the  execution  of  a  mortgage  to  secure  the 
payment  of  both  principal  and  interest.  It  did  not  control 
the  conduct  of  railroad  corporations  in  the  borrowing  of 
money,  because  their  power  to  borrow  was  found  in  the  suc- 
ceeding chapter.  The  amendatory  provision  relates  wholly 
to  the  purchase  by  one  private  corporation  of  the  stock  of 
another.  The  codifying  commission,  recognizing  the  want  of 
connection  between  the  powers  conferred  by  the  first  and  last 
portions  of  the  section,  placed  the  portion  which  constituted 
the  original  section  under  the  subdivision  of  chapter  1,  div. 
1,  tit.  2,  relating  to  private  corporations,  entitled  "  Borrow- 
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ing  Money,"  and  designated  it  in  the  General  Code  as  section 
8705.  It  located  the  portion  added  by  the  amendment  in  the 
subdivision  of  chapter  1,  entitled  "  Capital  Stock,"  and  gave 
it  the  sectional  number  8603  in  the  General  Code.  The  Legis- 
lature, by  its  adoption  of  the  General  Code  in  February,  1910, 
approved  the  ac[152]tion  of  the  commission.  The  mere 
fact  that  the  power  of  one  private  corporation  to  buy  stock 
in  another  was  tacked  to  the  section  of  the  general  corpora- 
tion act,  which  authorized  private  corporations  other  than 
railway  companies  to  borrow  money,  did  not,  in  and  of  itself, 
limit  the  new  power  to  such  other  corporations. 

By  the  express  provisions  of  the  amendment,  one  private 
corporation  may  buy  stock  in  another  under  the  following 
conditions  only:  (1)  The  corporations  must  be  kindred;  (2) 
they  must  not  be  competing;  (3)  the  result  of  the  purchase 
must  not  be  the  formation  of  a  trust  or  combination  to  re- 
strict trade  ot  competition.  At  the  time  of  the  passage  of 
the  amendatory  act  of  1902,  there  was  an  increased  demand 
for  larger  units  of  organization  in  the  transportation,  in- 
dustrial, and  business  world.  It  was  an  era  of  consolidation 
and  combination  of  business  enterprises,  of  a  pronounced 
policy  of  expansion.  Reduction  in  the  cost  of  production  or 
the  transaction  of  business  was  thought  to  lie  in  the  centrali- 
zation of  capital  and  the  conduct  of  business  on  a  large  scale. 
Enlarged  enterprises  were  established  by  the  purchase  of 
others,  or  by  their  consolidation  into  a  single  company,  or, 
when  permitted  by  law,  by  the  purchase  by  some  one  of  the 
stock  of  another.  In  fact,  one  of  the  favorite  mefhods,  and 
about  the  only  method,  of  obtaining  control  of  a  corporation, 
is  to  purchase  the  grenter  part  of  its  stock.  U.  S  v.  North- 
em  Securities  Co.  (C.  C.)  120  Fed.  721,  725.  The  then 
existing  and  prior  tendency  as  regards  railway  companies  is 
forcibly  set  forth  in  Cook  on  Corp.  (6th  Ed.)  §§892.  314 
While  it  has  been  the  declared  policy  of  the  state  to  prohibit 
railroads  from  purchasing  or  contrcdling  competitive  or 
rival  lines,  it  has  also  been  its  declared  policy  to  encourage 
the  formation  of  trunk  lines  and  their  buying,  building,  and 
operating  branch  or  feeding  lines  The  Supreme  Court  ol 
Georgia,  in  speaking  of  consolidations  and  the  acquisition  of 
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such  branch  or  feeding  lines  {State  v.  Central  Oa.  Ry,  Oo^ 
109  Ga.  716,  35  S.  E.  37,  48  L.  R.  A.  351),  said: 

"The  general  effect  of  these  consolldationfi  and  conDections  has 
really  been  to  Increase  competition,  has  added  greatly  to  the  public 
eonyenience,  and  furnished  greater  and  more  commodious  facilities 
for  traveling;  has  operated  to  reduce  the  cost  of  transportation;  has 
brought  remote  parts  of  the  country  into  close  proximity,  as  It  were. 
to  each  other;  has  developed  resources  that  would  otherwise  have 
remained  dormant,  by  opening  up  the  markets  of  the  world  to  tbe 
products  of  the  land;  and  has  generally  contributed  to  work  to  the 
welfare  and  prosperity  of  the  people." 

The  Legislature  of  Ohio  in  1902,  while  it  enacted  new  and 
amended  existing  laws  taxing  private  corporaticms  and 
erected  barriers  against  the  formation  of  unlawful  combina- 
tions, inaugurated  a  new  policy  enlarging  greatly  their 
powers  and  relieving  them  from  some  of  the  more  onerous 
provisions  found  in  the  statutes  and  the  Constitution.  It  so 
amended  section  3258  as  to  limit  the  bringing  of  actions  upon 
the  liability  of  stockholders  to  18  months  after  any  debt  or 
obligation  shall  become  enforceable  against  them.  It  caused 
an  amendment  to  the  Constitution  to  be  submitted  for  adop- 
tion by  the  electors,  abolishing  the  double  statutory  liability 
of  stockholders.  The  proposed  amendment  became  a  part 
of  the  Constitution.  It  extended  the  privilege  of  issuing 
preferred  stock  with  a  right  of  redemption  to  such  [l&SJ 
corporations  as  had  not  previously  had  it,  and  so  amended 
section  3256  as  to  confer,  within  the  limitations  imposed,  a 
power  not  previously  conferred  by  statute  on  private  cor- 
porations, of  purchasing  each  other's  stock.  All  of  this  legis- 
lation was  in  line  with  that  of  various  other  states. 

At  the  time  section  3256  was  amended,  section  8269,  found 
in  the  chapter  on  General  Corporation  Law,  and  preceding 
the  chapter  on  Railroads,  recited  that: 

"The  provisions  of  this  chapter  do  not  apply  whfji  spedal  pro- 
vision is  made  in  the  subsequent  chapters  of  this  title,  but  the  special 
provision  shall  govern  unelss  it  clearly  appear  that  the  proYlBions  are 
cumulative." 

The  complainants  claim  that  this  section,  which  is  still  in 
force,  forbids  the  application  of  the  provisions  of  the  amend- 
ment to  section  3256  to  railroad  corporations.    The  ccmtention 
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cannot  successfully  rest  on  the  ground  that  a  railroad  cor- 
poration is  not  a  private  corporation,  because  it  is  recognized 
as  such  both  by  the  statute  and  the  Supreme  Court.  See 
title  9  of  the  General  Code  and  its  sub-divisions,  and  section 
9315.  In  Toledo  Bank  v.  Bond,  1  Ohio  St.  623,  643,  it  was 
said: 

••  Private  instltntlons  are  those  which  are  created  or  established  by 
private  individuals  for  their  own  private  purposes.  Public  institutions 
are  those  which  are  created  and  exist  by  law  or  public  authority. 
Some  public  benefits  or  rights  may  result  from  the  Institutions  of 
private  individuals  or  associations.  So  also  some  private  or  individual 
rights  may  arise  from  public  institutions.  The  only  sensible  distinc- 
tion between  public  and  private  institutions  is  to  be  found  in  the 
authority  by  which,  and  the  purpose  for  which,  they  are  created  and 
exist  Because,  therefore,  a  corporation  may  fall  under  the  denomina- 
tion of  private  corporations,  in  the  artificial  distinction  between  public 
and  private  corporations,  it  Is  none  the  less  a  public  or  poUtlcal  insti- 
tution. The  distinction  betwoon  public  and  private  corporations  is 
somewhat  arbitrary,  and  by  no  means  determines  whether  the  cor- 
poration is  a  public  or  private  Institution.  If  the  stock  in  a  banking, 
railroad,  or  insurance  corporation  be  exclusively  owned  by  the  gov- 
ernment, the  institution  Is  denominated  a  *  public  corporation ' ;  but 
if  a  private  individual  be  allowed  to  own  a  single  share  of  the  stoclc, 
in  common  with  the  government,  it  Is  said  that  it  becomes  a  *  private 
corporation.* " 

Railroad  companies  are  private  corporations,  but  not  in 
the  strict  sense  of  the  ordinary  business  corporation,  because 
they  are  charged  with  duties  of  a  public  nature  which  dis- 
tinguish them  from  the  purely  and  strictly  private  corpora- 
tion; but  in  many  respects  they  are  private  corporations  in 
all  that  the  term  implies.  They  cannot  be  treated  as  public 
corporations,  such  as  cities,  counties,  townships,  and  other 
like  governmental  sub-divisions.  Their  foundation  is  private. 
They  are  organized  for  gain,  and  their  strictly  private  rights 
are  as  much  beyond  legislative  control  as  are  the  rights  of 
the  purely  private  corporation.  7  Am.  &  Eng.  Ency.  Law, 
637,  638;  Elliott  on  Railroads,  §  2;  Cook  on  Corp.  §  891; 
Morawetz  on  Private  Corp.  §  3 ;  Hale  v.  County  Comers,  137 
Mass.  Ill,  114;  Dartmouth  CoUege  v.  Woodward,  4  Wheat. 
518,  636,  668,  669,  4  L.  Ed.  629 ;  Bundle  v.  D.  <&  B.  Canal^  21 
Fed.  Gas.  IL 
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The  contention  is  that  the  provisions  of  the  amendment  to 
section  3256  and  of  section  3300,  now  sections  8806, 8807,  and 
8809,  Gen.  Code,  relating  to  stock  purchases  and  holdings, 
are  not  clearly  cumulative,  and  that  therefore  the  anaendatory 
act,  not  meeting  the  require  [  154  jments  of  section  8269,  now 
section  8733,  Gen.  Code,  conferred  no  additional  power  on 
railroad  companies,  and  the  special  provisions  in  the  chapter 
on  Railroads  govern.  The  word  "clearly,"  acc(Hrding  to 
Webster's  difinition  of  it,  means,  "  in  a  clear  manner;  with- 
out obscurity;  without  entanglement  or  confusion;  without 
uncertainty."  "  Cumulative,"  as  defined  by  the  legal  lexi- 
cographers, means  "  additional ;  that  which  is  superadded  to 
another  thing  of  the  same  character  and  not  substituted  for 
it."  Abbott's,  Black's,  and  Anderson's  Law  Dictionaries. 
The  amendment  to  section  3256  is  applicable  to  railroad  cor- 
porations, if  it  appears  in  a  clear  manner  and  without  uncer- 
tainty that  the  power  given  by  such  amendment  is  additional 
and  superadded  to,  is  not  substituted  for,  and  was  of  the 
same  nature  as  that  conferred  by  section  3300. 

Section  3256,  like  section  3300,  authorized  stockholding  in 
one  corporation  by  another,  when  the  effect  thereof  was  to 
increase,  or  at  least  was  not  to  diminish,  competition.  Each 
granted  a  power  of  the  same  kind — the  power  to  purchase 
stock.  Each  prohibited  a  corporation  from  holding  stock  in 
another,  if  the  purpose  or  effect  of  such  holding  was  to  re- 
strict trade  or  competition.  The  stockholding  in  each  case 
must  be  in  a  kindred  corporation.  Under  each  the  purchas- 
ing corporation  may  hold  and  vote  a  majority  of  the  stock  of 
another,  select  the  directory  of  such  other,  and,  consequently, 
through  such  directory,  manage  such  other  corporation's  busi- 
ness affairs.  Each  recognizes  that  all  this  may  be  done  with- 
out in  any  wise  restricting  trade  or  competition,  or  constitut- 
ing a  trust  or  unlawful  combination.  There  are,  however, 
marked  differences  as  between  the  two  sections.  Under  the 
first,  one  corporation  may,  within  the  limitations  imposed, 
purchase  the  stock  of  another  in  an  operating  company.  It 
may  purchase  for  the  purposes  of  investment,  or  lawfully  to 
acquire  a  controlling  interest.  The  power  is  general  and  does 
not  require  the  assent  of  stockholders  for  its  exercise.    Under 
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it  stock  may  be  bought  in  the  open  market  as  well  as  by  sub- 
scription, and  without  reference  to  aiding  the  corporation 
whose  stock  is  purchased.  Section  3300  was  designed  to  meet 
the  specific  condition  therein  named.  Under  it  one  railroad 
company  may,  only  with  the  consent  of  two-thirds  of  its 
stockholders,  acquire  stock  in  a  connecting  uncompleted  road 
only,  by  subscription  only,  and  not  in  the  open  market,  for 
the  purpose  of  aiding  the  latter.  If  a  controlling  interest  be 
acquired,  such  control  is  incidental  to  the  main  purpose  of 
furnishing  aid.  The  subject-matter  and  purposes  of  the 
amendment  to  section  3256  were  original  and  novel,  and  the 
power  conferred  by  it  is  a  different  and  broader  power  than 
that  given  by  section  3300.  The  amendment  conferred  a  new 
power  and  did  not  repeal  or  negative,  expressly  or  impliedly, 
any  provision  found  in  any  section  of  any  subsequent  chapter 
on  corporations.  It  contains  no  proviso  or  exception,  is  not 
a  substitute  for,  the  equivalent  of,  or  in  conflict  with,  any 
prior  legislative  enactment.  Its  language  is  unambiguous. 
Given  its  ordinary  and  familiar  signification,  it  embraces  all 
private  corporations.  It  contains  no  suggestion  of  discrimi- 
nation against  any  class  or  classes  of  corporations,  and  no 
hint  that  the  friendly  policy  theretofore  manifested  toward 
railroad  corporations  to  secure  increased  transportation  fa- 
cilities was  reversed,  or  [165]  that  in  such  facilities  the  acme 
had  been  attained.  It  is  said  that  the  previously  expressed 
policy  of  the  state  had  been  to  disable  railroad  corporations 
from  holding  stock  in  any  but  connecting  aided  roads,  but, 
if  that  be  so,  it  is  also  true  that,  with  but  few  exceptions,  all 
Ohio  corporations,  in  so  far  as  express  legislative  enactment 
is  concerned,  were  disabled  from  holding  and  owning  the 
stock  of  others.  The  history  of  the  country  and  of  the  law, 
and  the  public  and  business  necessities  then  felt,  point  with 
no  uncertainty  to  the  conclusion  that  it  was  the  purpose  on 
the  part  of  the  lawmakers  in  the  use  of  the  language  em- 
ployed, and  that  the  precise  language  of  the  act  means,  that 
all  private  corporations  should  enjoy  the  new  power  con- 
ferred. That  the  act  did  not  repeal  any  prior  statutes  upon 
the  same  subject-matter,  embraces  cases  not  covered  by 
former  legislation,  and  is  not  inconsistent  with  any  law  there- 
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tofore  enacted,  makes  it  a  cumulative  act  within  the  definition 
given  by  Endlich  on  Statutory  Interpretations,  §  218. 

In  the  construction  of  statutes  the  intent  of  the  law-makers 
must  be  found  in  the  statutes  themselves.  The  first  resort 
in  all  cases  is  to  the  natural,  ordinary,  familiar  signification 
of  the  words  employed.  The  presumption  is  that  language 
has  been  employed  with  sufficient  precision  to  disclose  the  in- 
tent, and,  unless  an  examination  overthrows  the  presumption, 
nothing  remains  but  to  enforce  the  statute  as  written.  If  a 
law  is  plain  and  unambiguous,  there  is  no  room  for  construc- 
tion, and  it  must  be  held  that  the  law-making  body  meant 
what  it  plainly  expressed,  whether  the  expression  be  in  gen- 
eral or  limited  terms.  All  of  the  provisions  of  the  statute 
touching  upon  the  subject-matter  under  consideration  are  to 
be  examined,  and  in  the  comparison  of  sections  it  is  not  to 
be  supposed  that  any  words  have  been  needlessly  employed. 
Effect  should  be  given,  if  possible,  to  the  entire  statute  and 
to  every  section  and  clause,  and  one  part  should  not  be  al- 
lowed to  defeat  another,  if  by  any  reasonable  construction 
the  two  can  stand  together.  Moreover,  in  construing  statutes 
the  courts  should  not  close  their  eyes  to  what  they  know  of  the 
histor^^  of  the  country  and  of  the  law,  of  the  omdition  of 
the  law  at  a  particular  time,  of  the  public  necessities  felt, 
and  other  kindred  things,  for  the  reason  that  regard  must  be 
had  to  the  words  in  which  the  statute  is  expressed  as  applied 
to  the  facts  existing  at  the  time  of  its  enactment.  Cooley's 
Const.  Lim.  (6th  Ed.)  69-74;  24  Am.  &  Eng.  Ency.  Law,  597, 
605,  611,  616,  618;  State  v.  VanderUlt,  37  Ohio  St.  648;  In 
re  Hathaway' s  Will^  4  Ohio  St.  385 ;  State  v.  Schlatterbecky 
39  Ohio  St  268,  271. 

Having  regard  to  the  canons  of  construction,  the  powers 
conferred  by  sections  3256  (as  amended  in  1902)  and  3800, 
are  consistent,  may  be  exercised  by  the  same  corporation,  and 
are  clearly  cumulative.  The  Chesapeake  Cwnpany  was  au- 
thorized to  acquire  and  may  hold  the  stock  of  the  Hocking 
Company,  providing  the  latter  is  non-competing  and  the  re- 
sult and  purpose  are  not  the  formation  of  a  trust  or  combina- 
tion to  restrict  trade  or  competition. 
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Section  3256  was  not  construed  mmState  v.  Railway  Co^ 
12  Ohio  Cir.  Ct.  R.  (N.  S.)  49,  59,  nor  was  a  construction 
of  it  necessary  in  that  case.  The  court  assumed  that  it  ap- 
plied to  railroad  corporations. 

The  complainants  further  contend  that  the  Chesapeake 
Company  [166]  cannot  lawfully  acquire  and  hold  stock  in 
an  Ohio  corporation,  because  section  148d,  Rev.  St.  (section 
178,  Gen.  Code) ,  does  not  permit  the  issuance  of  a  certificate 
by  the  Secretary  of  State  to  a  foreign  corporation  to  do  busi- 
ness in  this  state,  unless  the  business  of  such  corporation  to  be 
carried  on  is  such  as  can  be  lawfully  carried  on  by  a  corpora- 
tion incorporated  under  the  laws  of  this  state  for  such  or  a 
similar  business,  and  because  the  purchase  and  holding  of 
stock  by  one  corporation  in  another,  it  is  claimed,  is  in  viola- 
tion of  the  public  policy  of  the  state.  The  mere  ownership 
of  stock  by  a  foreign  corporation  in  a  domestic  corporation, 
even  if  it  be  a  controlling  interest,  does  not  constitute  the 
transaction  of  business.  Peterson  v.  Chicago^  R.  /.  cfe  P.  Ry. 
Co.,  205  U.  S.  364,  27  Sup.  Ct.  513,  51  L.  Ed.  841.  It  has 
been  held  that,  without  legal  sanction,  one  corporation  can- 
not subscribe  for  stock  in  another.  Railway  Co.  v.  Iron  Co.^ 
46  Ohio  St.  44,  18  N.  E.  486,  decided  in  1888.  In  Franklin 
Bank  V.  Commercial  Bank,  36  Ohio  St.  350,  354,  355,  38  Am. 
Rep.  594,  decided  in  1881,  it  was  said  that  one  corporation 
cannot  become  the  owner  of  any  portion  of  the  capital  stock 
of  another  corporation  unless  authority  to  become  such  is 
clearly  conferred  by  statute.  That  point,  however,  was  not 
before  the  court  for  decision,  and  the  case  has  never  been 
cited  by  the  Supreme  Court.  Only  Ohio  corporations  were 
involved  in  those  cases.  In  the  Franklin  Bank  case,  the  right 
to  deal  in  shares  of  stock  in  other  corporations  was  not  found 
in  the  powers  enumerated  in  the  act  under  whose  provisions 
the  bank  was  organized ;  but,  on  the  contrary,  the  power,  in 
language  of  undoubted  import,  was  denied  and  its  exercise 
expressly  prohibited. 

The  announcements  made  in  the  above  cases  are  subject  to 

the  exception  that  to  compromise  a  doubtful  debt,  or,  if 

necessary,  to  save  itself  from  loss,  a  corporation  may  become 

the  owner  of  the  stock  of  another,  with  a  view  to  its  subse- 

10870**— S.  Doc.  111.  62-1,  vol  8 56 
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quent  sale  and  conver^n  into  money.  First  Nat.  BarJc  v. 
Nat.  Exchange  Bank,  92  U.  S.  122,  128,  23  L.  Ed.  679; 
Armstrong  v.  Brewing  Co.,  26  "WTily.  Law  Bui.  89,  40; 
C  Of  pin  V.  Greenlees,  38  Ohio  St.  275,  43  Am.  Rep.  425; 
Lamprect  v.  Kehrwicher,  40  Ohio  St.  646.  And  from  lan- 
guage employed  in  Coppin  v.  Greenlees,  38  Ohio  St.  275,  43 
Am.  Rep.  425,  and  Morgan  v.  Lewis,  46  Ohio  St.  1,  17  N.  E. 
558,  it  seems  that  still  other  exceptions  are  recognized.  No 
case  has  been  found  in  which  there  has  been  a  ruling  that  a 
foreign  corporation  may  not  own  stock  in  one  incorporated 
within  the  state.  The  complainants  contend,  however,  that 
this  is  immaterial.  Railway  Co.  v.  Iron  Co.,  and  the  Frank- 
lin Bank  case  were  invoked  in  Hafer  v.  Railroad  Co.^  14 
AVkly.  Law  Bui.  68,  70 ;  but  in  that  case  the  foreign  corpora- 
tion did  not  own  the  stock  of  the  Ohio  company,  although 
it  dictated  how  the  stock  should  be  voted.  In  Smith  v. 
Railroad  Co.,  8  Ohio  Cir.  Ct.  R.  583,  591,  it  appears  that  the 
Baltimore  &  Ohio  R.  R.  Co.  owned  stock  in  the  insolvent 
defendant  company  and  defended  against  the  double  statu- 
ioTy  liability  on  the  ground  that  it  could  not  legally  hold 
the  stock  and  that  what  it  did  or  attempted  to  do  was  ultra 
vires  and  void.     As  to  this  contention  the  court  said: 

"In  Railroad  Co.  v.  Iron  C '.,  46  Ohio  St.  44  [18  N.  E.  486],  it  is 
held  by  the  Supieine  Court  that:  *An  incorporated  company  cannot. 
unless  authorized  by  [167]  statute,  subscribe  to  the  capital  stock  of 
another;  a  subscriiitioii  so  made  is  ultra  vires  and  void.'  Reading  tliis 
proposition  of  the  sylLibus  in  connection  with  the  quotation  from 
Morawetz,  p.  49,  cited  in  support  of  it,  and  we  thiulj  it  Is  clear  that 
the  Supreme  Court  only  intended  to  hold  that  a  corporation  cannot 
be  an  original  subscriber  or  one  of  the  incorporators  of  another  cor- 
poration. If  the  Baltimore  &  Ohio  Company  cannot  hold  this  *  Drexel, 
Morgan  Sc  Co.*  stoclj,  neither  could  it  hold  any  of  the  common  or  pre- 
ferred stock,  which  it  is  admitted  it  did  own.  Certainly  a  railroad 
company,  without  express  authority  in  its  charter,  may  invest  its  idle 
money  in  the  dividend-paying  stock  of  another  corporation,  and  if  it 
may  do  that,  and  enjoy  the  benefit  of  the  dividends  while  paid,  may 
it  not  be  liable  to  assessment,  the  same  as  an  indiyidual,  if  from  any 
cause  the  corporation  becomes  Insolvent?  We  think  the  Baltimore  St 
Ohio  Company  are  liable  to  assessment  on  this  stock  as  owners. 

On  review  of  the  case  in  the  Supreme  Court  the  Baltimore 
&  Ohio  Company  claimed  that  it  was  incapacitated  to  hold 
stock  in  the  insolvent  corporation,  and  was  therefore  not 
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Bubject  to  assessment  for  the  payment  of  its  debts.  On  the 
other  side  it  was  asserted  that  that  claim  had  been  decided 
adversely  to  the  Baltimore  &  Ohio  Company  when  the  case 
was  previously  before  the  circuit  and  Supreme  Courts.  48 
Ohio  St.  219,  31  N.  E.  743.  The  court  held  that  the  question 
was  involved  in  the  earlier  hearing  and  had  there  been  de- 
termined against  the  company.  The  language  of  the  circuit 
court,  however,  regarding  the  investment  of  idle  funds,  went 
further,  I  think,  than  the  circumstances  of  the  case  required. 
Foreign  corporations  can  exercise  none  of  their  franchises 
or  powers  within  this  state  except  by  comity  or  legislative 
consent  {Western  Union  Telegraph  Co.  v.  Mayer^  28  Ohio 
St.  521;  State  v.  Life  Ins.  Co.,  47  Ohio  St  179,  24  N.  E.  392, 
8  L.  R.  A.  129),  and  may  be  ousted  by  proceedings  in  quo 
warranto,  if  in  doing  their  business  here  they  exercise  fran- 
chises in  contravention  of  local  law  {State  v.  Life  Ins.  Co.^ 
supra;  State  v.  Ins.  Co.,  49  Ohio  St.  440,  31  N.  E.  658,  16 
L.  R.  A.  611,  34  Am.  St.  Rep.  573).  If  the  rule  announced 
in  the  Smith  case  and  the  construction  hereinbefore  placed 
on  section  3256  are  both  unsound,  the  Chesapeake  Company's 
right  to  purchase  stock  in  the  Hocking  Company,  if  it  exists, 
rests  on  the  rule  of  comity.  In  Gowell  v.  Springs  Co.,  100 
U.  S.  55,  59,  25  L.  Ed.  547,  it  was  argued  that,  if  a  domestic 
corporation  could  not  be  created  with  given  powers  for  rea- 
sons of  public  policy,  a  foreign  corporation  could  not  for  like 
reasons  be  permitted  to  exercise  such  powers  in  the  state  or 
territory.  Mr.  Justice  Field,  holding  against  that  conten- 
tion, said: 

•*  The  answer  to  this  position  is  found  in  the  general  comity  which, 
in  the  absence  of  positive  direction  to  the  contrary,  obtains  through 
the  states  and  territories  of  the  United  States,  by  which  corporations 
created  in  one  state  or  territory  are  permitted  to  carry  on  any  lawful 
business  in  another  state  or  territory,  and  to  acquire,  hold,  and  trans- 
fer property  there  equally  as  individuals.  If  the  policy  of  the  state 
or  territory  does  not  permit  the  business  of  the  foreign  corporation 
in  its  limits  or  allow  a  corporation  to  acquire  or  hold  real  property, 
it  must  be  expressed  In  some  affirmative  way.  It  cannot  be  inferred 
from  the  fact  that  its  legislature  has  made  no  provision  for  the 
formation  of  similar  corporations  or  allows  corporations  to  be  formed 
only  by  general  law.  Telegraph  companies  did  business  in  several 
states  before  their  lieglslatures  had  created  or  authorized  the  creation 
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of  similar  corporations;  and  numerous  corporations  existing  by 
special  charter  in  one  state  are  now  engaged,  without  question,  in 
business  in  states  where  the  creation  of  corporations  by  special  enact- 
ment is  forbidden.*' 

[158]  Mr.  Justice  Harlan  held,  in  Christian  Union  v. 
Yount,  101  U.  S.  352,  356,  25  L.  Ed.  888,  that: 

"  In  harmony  with  the  general  law  of  comity  obtaining  among  the 
states  composing  the  Union,  the  presumption  should  be  Indulged  that 
a  corporation  of  one  state,  not  forbidden  by  the  law  of  its  being,  may 
exercise  within  any  other  state  the  general  powers  conferred  by  its 
own  charter,  unless  it  is  prohibited  from  so  doing,  either  in  the 
direct  enactments  of  the  latter  state,  or  by  its  public  policy  to  be 
deduced  from  the  general  course  of  legislation,  or  from  the  settled 
adjudications  of  its  highest  court  There  was  here  no  such  direct 
legislation  during  or  prior  to  the  year  1870,  nor  can  the  existence  of 
such  a  public  policy  be  inferred  from  the  general  course  of  legislation 
or  judicial  decisions  in  Illinois  up  to  and  Including  that  year,  in 
relation  to  religious,  benevolent,  charitable,  or  missionary  societies 
created  in  other  states." 

The  rule  in  Ohio  is  in  accord  with  that  announced  in  the 
above  cases.  State  v.  /€tna  Life  Ins,  Co.^  69  Ohio  St.  327, 
69  K  E.  608;  Ewing  v.  Bank,  43  Ohio  St.  31,  37, 1  N.  E.  138. 

On  April  19,  1894  (91  Ohio  Laws,  p.  154;  section  250—1, 
Rev.  St.),  it  was  enacted  that  every  railroad  company  shall 
make  out,  under  oath,  and  file  with  the  Commissioner  of 
Railroads  and  Telegraphs,  on  or  before  September  1  of  each 
year,  a  true  list  of  the  names  of  each  and  every  stockholder, 
giving  the  number  of  shares  owned  by  him.  A  blank  form 
of  the  reports  to  the  Railway  Commission  now  and  in  1909 
in  use,  affidavits  showing  the  various  railroad  companies' 
ownership  of  stock  in  other  companies  in  the  years  1900, 
1905,  and  1910,  a  printed  copy  of  the  Railway  Commission's 
report  for  1909,  and  also  certain  portions  of  the  Manual  of 
Statistics  for  1910,  are  offered  in  evidence.  The  blank  form 
of  report  requires  a  disclosure  of  what  the  stockholding  of 
each  company  is  in  another,  what  companies  are  controlled 
through  stock  ownership  solely  or  jointly  by  the  reporting 
company,  and  what  lines  have  been  practically  absorbed 
or  joined  for  operating  purposes.    As  far  back  as  1900,  the 


Digitized  by 


Google 


MANNINGTON    V.    HOOKING   VALLEY   BY.    00.  863 

Opinion  of  the  Court 

official  published  reports  of  the  Commissioner  of  Railroads 
and  Telegraphs  show  that  railroad  corporations,  foreign 
and  domestic,  had  holdings  in  Ohio  companies  so  exten- 
sive, and  approximately  so  nearly  the  aggregate  issue  of 
all  of  the  stock  of  the  controlled  roads,  and  so  shifting  in 
amounts  or  from  one  owner  to  another,  as  to  suggest  that 
such  holdings  could  not  have  resulted  from  the  mere  aiding 
of  roads  in  process  of  construction.  What  the  reports  show 
prior  to  that  date  is  not  in  evidence.  The  right  to  acquire 
and  continue  such  holdings,  in  so  far  as  the  record  discloses, 
has  not  been  challenged  except  as  to  the  domestic  companies 
whose  roads  extend  into  the  Hocking  Valley  coal  fields.  It 
is  also  shown  that  the  Attorney  General  and  certain  prose- 
cuting attorneys  have,  by  the  planting  of  suits,  attacked  such 
substantially  or  actually  competing  domestic  coal  roads  and 
disputed  the  right  of  any  of  them  to  purchase  stock  in  an- 
other, except  as  authorized  by  section  3300.  It  is  also  true 
that  able  lawyers  have  resisted  such  suits,  and  asserted,  and 
still  assert,  the  right  of  one  of  such  companies  to  control 
another  through  stock  purchases.  Nor  is  it  to  be  presumed 
that  any  of  the  railroad  corporations  have  purchased  the 
stock  of  others,  except  on  legal  advice. 

[159]  Under  the  above-mentioned  practice,  in  which  it 
must  be  presumed  the  companies  believed  they  had  a  right 
to  indulge,  vast  sums  (in  one  case  alone  more  than 
$92,000,000)  have  been  expended  by  foreign  railroad  corpo- 
rations in  acquiring  the  stock  of  others  chartered  and  oper- 
ating in  Ohio.  The  questions  raised  as  to  the  rule  of  comity 
and  the  effect  of  Such  practices  need  not  now  be  finally 
determined.  My  excuse  for  considering  them  is  the  ear- 
nestness with  which  they  were  presented  by  counsel.  The 
situation  is  such  that  this  court  can  well  afford  to  wait,  if 
it  be  practicable  to  do  so,  the  action  of  the  state's  highest 
court,  before  declaring  the  Chesapeake  Company's  stockhold- 
ings not  warranted  by  the  rule  of  comity,  and  may  well  re- 
fuse to  award  an  injunction  on  that  ground  until  a  full  and 
final  hearing. 

I  think  it  must  follow,  from  the  evidence  submitted,  that 
the  use  by  the  Chesapeake  Company  of  the  Hocking  Corn- 
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pany's  line  as  an  outlet  to  the  Great  Lakes  will  result  in  some 
interference  with  interstate  commerce;  but  whether  such  in- 
terference will  be  insignificant,  or  merely  incidental,  and  is 
not  a  dominant  purpose  of  the  company  {Cincinnati  Packet 
Co.  V.  Bay,  200  U.  S.  179,  26  Sup.  Ct.  208,  50  L.  Ed,  428),  or 
whether  the  necessary  effect  of  the  Chesapeake  Company's 
control  of  the  Hocking  Company  will  be  to  stifle  or  directly 
and  substantially  restrict  free  competition,  or  whether  such 
effect  will  be  but  incidentally  and  indirectly  to  restrict  com- 
petition, while  its  chief  result  will  be  to  foster  the  trade  and 
increase  the  business  of  all  the  roads  concerned  {Union 
Pacific  Coal  Co.  v.  U.  S.,  173  Fed.  737,  740,  97  C.  C.  A.  578), 
are  questions  which  ought  not  to  be,  and,  I  think,  cannot 
satisfactorily  be,  determined  on  the  evidence  submitted,  and 
should  await  a  final  hearing,  at  which  all  the  facts  may  be 
developed  and  the  witnesses  subjected  to  the  test  of  cross- 
examination.  The  evidence  before  me  on  this  point  and  as  to 
the  arrangements  made  or  to  be  made  with  the  Lake  Shore 
&  Michigan  Southern  Railway  Company,  in  my  judgment, 
justifies  further  investigation  and  a  full  hearing. 

If  an  additional  issue  of  the  Hocking  Company's  common 
stock  be  had,  the  Chesapeake  Company  will  have  the  privi- 
lege of  acquiring  its  proportionate  share  of  it.  Before  its 
holdings  are  increased,  it  should  be  finally  determined 
whether,  under  the  facts  of  this  case,  it  may  lawfully  acquire 
and  hold  any  of  the  Hocking  Company's  stock. 

Additional  affidavits  concerning  the  board  of  directors  of 
the  Hocking  Company  have  been  offered.  At  the  last  annual 
election  of  directors  thej  ^  were  213,63*  votes  cast  out  of  a 
total  of  260,000.  No  candidate  received  less  than  213,619 
votes.  There  were  manifestly  no  contests.  No  protest  or 
objection  was  made  as  to  the  conduct  or  validity  of  the  elec- 
tion. As  the  shares  held  by  the  Trunk  Line  Syndicate  num- 
bered approximately  only  70,000,  it  was  impossible  for  their 
holders  unaided  to  select  directors.  Had  the  70,000  votes 
been  rejected,  the  directors  would  still  have  received  a  ma- 
jority not  only  of  all  the  votes  cast,  but  of  all  of  the  votes, 
had  every  share  of  stock  issued  been  voted.    If  the  oomplain- 
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ing  parties  voted  at.  that  election — on  this  the  record  is 
silent — they  cast  their  votes  for  the  board  which  was  declared 
elected.  As  vacancies  occurred  in  the  board,  they  were  [160] 
filled  in  the  manner  prescribed  by  law  and  the  regulations 
of  the  company.  It  will  not,  therefore,  be  enjoined  from 
discharging  the  duties  lawfully  devolving  on  it. 

The  Hocking  Company  is  paying  interest  at  the  rate  of  5 
per  cent,  on  $2,500,000,  borrowed  for  the  purpose  of  retiring 
its  preferred  stock.  Having  express  statutory  authority  to 
redeem  or  purchase  back  its  preferred  stock,  it  had  the  right 
to  borrow  money  for  that  purpose,  for,  where  a  corporation 
has  power  to  purchase  its  own  shares,  it  may  buy  them  on 
credit  or  may  borrow  money  on  mortgage,  or  otherwise,  to 
pay  for  them.  Machen  on  Corp.  §  630^  First  Xat.  Bank  v. 
Salem  Capital  Flour  Mills  Co,^  39  Fed.  89,  95,  90 ;  Berger  v. 
U.  S.  Steel  Corp.,  63  N.  J.  Eq.  809,  53  Atl.  68.  Other  items 
of  expenditure  to  a  considerable  amount  are  shown,  for  which 
provision  must  be  made.  The  Chesapeake  Company  is  also 
paying  interest  on  a  large  sum  expended  in  stock  purchases 
and  is  entitled  to  protection  in  a  reasonable  amount  for  such 
inconvenience  and  loss  as  it  may  sustain.  Tht:  fact  is  not 
overlooked  that,  if  common  stock  should  issue,  it  would 
receive  dividends,  if  they  were  earned.  The  bond  should  not 
be  prohibitive  to  the  prosecution  of  the  suit,  and  yet  should 
be  adequate  to  reimburse  the  defendant  comparie;-  should 
they  prevail  on  the  final  hearing.  I  have  concluded  that,  if  a 
sufficient  bond  in  the  sum  of  $75,000,  properly  conditioned, 
be  given  within  10  days  from  the  filing  hereof,  an  injunction 
may  go,  until  further  order,  enjoining  the  Hocking  Company 
from  issuing  additional  common  stock  and  the  Chesapeake 
Company  from  voting  its  stockholdings  in  such  company  for 
any  purpose.  On  the  failure  to  give  such  bond  within  the 
time  named,  the  existing  restraining  order  will  stand 
dissolved. 

The  motion  for  a  temporary  injunction  is  granted  to  the 
extent  above  indicated.  The  motion  to  vacate  the  restrain- 
ing order  is  overruled. 
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[427]    UNITED  STATES  v.  READING  CO-  ET  AL.« 

(Circuit  CJourt,  E.  D.  Peunsylvania.    December  8, 1910.) 

[183  Fed.  Rep.,  427.] 

{Per  Qray,  Circuit  Judge,) 

BviDBNCE  (§§  577i,  579,  580) — Compbtenct— Testimont'  Giysn  nr 
Pbiob  Pboceeding  Before  Administbative  Body. — ^A  copy  of  testi- 
mony shown  by  a  report  of  the  Interstate  Commerce  Commission  to 
have  been  given  by  a  witness  in  an  investigation  before  that  body, 
not  otherwise  authenticated,  is  not  competent  evidence  in  a  sobse- 
quent  suit  in  a  federal  court  between  differ&it  parties  and  in  which 
different  issues  are  involved.^ 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  SS  2410, 
2412,  2413;  Dec.  Dig.  I§  577i,  579,  580.] 

Monopolies  (§17) — Combinations  in  Restraint  of  Interstate  Com- 
merce— Contracts  Between  Coal  Producers. — For  many  years  small 
producers  of  coal  in  the  anthracite  regions  of  Pennsylvania  had  sold 
their  product  to  contiguous  large  operators,  who  took  it  at  the 
breal^ers  and  shipped  and  marinated  the  same  through  their  own 
agencies,  paying  to  the  sellers  therefor  a  certain  percentage  of  tide- 
water prices,  differing  under  different  contracts  During  a  general 
strilse  of  all  anthracite  miners,  at  a  conference  between  the  producers, 
in  order  to  induce  the  selliug  operators  to  assent  to  a  settlement  by 
which  all  miners  were  to  receive  increased  pay,  the  purchasing  com- 
panies agreed  to  contract  with  the  selling  producers  under  an 
agreed  form  of  contract  by  which  the  purchaser  bought  the  entire 
product  of  the  seller's  mines,  to  be  mined  and  delivered  as  the  buyer 
directed,  which  it  agreed  should  be  the  seller's  Just  proportion  of  ail 
the  anthracite  coal  which  the  requirements  of  the  market  might 
from  time  to  time  demand.  The  purchasers  were  also  to  pay  an 
increased  percentage  based  on  the  general  average  price  at  tide- 
water during  the  month,  to  be  determined  by  an  expert  accountant. 
The  making  of  such  a  contract  was  optional  with  each  s^ler;  bnt 
several  were  made,  and  the  accountant  made  reports  which  were 
furnished  to  all  parties  interested,  and  also  published  in  trade 
Journals.  Held,  that  such  agreement  did  not  constitute  nor  evidence 
a  combination  or  conspiracy  on  the  part  of  the  porchasing  companies 
to  restrain  or  monopolize  the  sale  or  control  the  price  of  coal  in  inter- 
state commerce  in  violation  of  Anti-Trust  Act  July  2,  1890,  c.  647, 
§1  1,  2,  26  Stat  209  (U.  S.  Comp.  St.  1901,  p.  3200),  -but  was  the 
legitimate  outgrowth  of  peculiar  business  eonditions,  and  was  to  the 

«  Argued  and  submitted,  and  awaiting  decision  in  the  Supr^ne  Court 
of  the  United  States. 
^  Syllabus  copyrighted,  1911,  by  West  PubUahing  Cominuiy. 
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advantage  of  the  smaller  producers  by  utilizing  for  tbe  handling  of 
their  product  the  facilities  and  agencies  of  the  larger  companies. 
Bufllngton,  Circuit  Judge,  dissenting. 

[Ed.  Note. — For  other  cases*  see  Monopolies,  Gent  Dig.  §1  13; 
Dec.  Dig.  I  17.] 
Monopolies  (§12) — Combinations  in  Restraint  of  Interstate  Com- 
MEBCE — Combinations  Prohibited. — To  constitute  a  violation  of 
Anti-Trust  Act  July  2,  1890,  c.  64,  §f  1,  2,  26  Stat.  209  (U.  S.  Comp. 
St.  1901,  p.  3200),  there  must  be  a  contract,  combination,  or  con- 
spiracy which  in  purpose  or  effect  tends  to  restain  trade  or  com- 
merce among  the  states  or  to  monopolize  some  portion  thereof. 
There  must  be  a  meeting  of  the  minds  of  two  or  more  to  accomplish 
some  common  purpose  directly  violative  of  the  act  or  a  purpose 
which  will,  whether  intentionally  or  not,  in  effect  constitute  a  re- 
straint of  trade  and  commerce  among  the  several  states. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  10; 
Dec.  Dig.  §  12.1 
[428]  Monopolies  (8  12) — What  Constftutes — Construction  or 
Anti-Trust  Act. — The  mere  extent  of  acquisition  of  business  or 
property  achieved  by  fair  and  lawful  means  cannot  be  the  criterion 
of  monopoly  within  the  meaning  of  Anti-Trust  Act  July  2,  1890,  c. 
647,  I  2,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3200) ;  but  in  addi- 
tion to  acquisition  and  acquirement  there  must  be  an  intent  by 
unlawful  means  to  exclude  others  from  the  same  traffic  oribusiness, 
or  from  acquiring  by  the  same  means  property  and  material  things. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  10;  Dec. 
Dig.  I  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4570- 
4674.] 
MoNOPouES  (§  24) — Combination  in  Restraint  or  Interstate  Com- 
merce— Suit  for  Injunction — Sufficiency  of  Evidence. — Evidence 
considered  in  a  suit  by  the  United  States  against  various  railroad 
and  coal  companies  engaged  in  the  production  and  transportation 
of  anthracite  coal  in  Pennsylvania,  charging  defendants  with  hav- 
ing entered  into  a  general  combination  and  conspiracy  to  restrain 
and  monopolize  the  production  and  transportation  in  interstate  com- 
merce of  anthracite  coal,  and  to  control  Its  price  in  violation  of 
Anti-Trust  Act  July  2,  1890,  c.  647,  II  1,  2,  26  Stat.  209  (U.  8. 
Comp.  St.  1901,  p.  3200),  and  held  insufficient  to  establish  such 
charge. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  17 ;  Dec. 
Dig.  I  24.] 

(Per  Buffing  ton,  Circuit  Judge.) 

Monopolies  (I  12) — Restraint  of  Interstate  Commerce — Contract 
OR  Comrination  Restricting  Competition — "Restraint  of 
Trade." — One  of  the  purposes  of  Anti-Trust  Act  July  2,  1890,  c.  647, 
§  1,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  8200),  In  making  iUegal 
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every  contract,  combination,  or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  states,  is  to  maintain  interstate  com- 
merce on  the  basis  of  free  competition,  and  any  contract,  combina- 
tion, or  conspiracy,  the  purix)se  or  direct  effect  of  which  is  to 
restrict  such  free  competition  by  way  of  transportation  or  other- 
wise, is  in  restraint  of  interstate  commerce  and  unlawful. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  S  10;  l>ec 
Dig.  §  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6185. 
6186.1 
Equity  (§  330) — I^leadino — Multifasiousness  or  Bill — Wattesl — 
The  failure  of  defendants  to  object  to  a  bill  on  the  gi'ound  of  multi- 
fariousuess  until  final  hearing,  or  until  after  complainant  has  talceo 
his  proofs,  is  a  waiver  of  objection,  and,  while  the  court  on  such 
hearing  may  of  its  own  motion  dismiss  the  bill,  it  will  not  do  so 
if  that  c>l)jection  does  not  embarrass  or  prevent  the  decreeing  of 
relief. 

tEd.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  §  663;  Der. 
Dig.  §  330.] 
Monopolies  (§  IG) — Combinations  in  Restraint  of  Intebstats  Com- 
MEBCE — Combination  to  Prevent  Building  of  Competing  Rail- 
road.— A  combination  between  railroad  companies  for  the  avowed 
purpose  and  with  the  effect  of  preventing  the  threatened  building 
of  a  competitive  road  for  the  transportation  of  coal  in  interstate 
commerce,  by  purchasing,  through  a  corporation,  the  stock  of  which 
they  purchased,  large  coal  properties,  the  prior  owners  of  which  had 
pledged  tljeir  tonnage  to  the  projected  road,  thus  retaining  to  cer- 
tain of  the  combined  roads  such  tonnage  and  the  tonnage  of  other 
coal  operators  tributary  thereto  who  had  no  other  means  of  trans- 
p(»rtiiij:  tlioir  product,  wns  a  combination  in  restraint  of  trade  and 
conunerce  among  the  several  states,  and  unlawful  under  Anti-Trust 
Act  July  'J,  ISIMJ,  c.  (147.  §  1,  20  Stat.  209  (U.  S.  Comp.  [429]  St 
1901,  p.  3200),  against  which  the  United  States  Is  entitled  to  Injunc- 
tive relief  under  section  4  of  the  act.  Lanning,  Circuit  Judge,  dli»- 
senting  on  the  pleadings  and  evidence. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  12;  Dec, 
Dig.  §10.] 
Monopolies  (§  12) — Combinations  in  Restraint  or  Interstate  Com- 
merce— Legality  of  Sepabate  Acts. — The  fact  that  the  several  acts 
by  which  the  purpose  of  a  combination  in  restraint  of  trade  and 
commerce  among  the  several  states  is  effected  are,  in  teen  in  isola- 
tion, lawful  or  Intrastate  in  character,  and  not  within  the  purview 
of  Anti-i  riist  Act  July  2,  IMK).  c.  G47,  26  Stat  209  (L.  S  Comp.  St. 
1901,  p.  3200),  does  not  relieve  the  combination  from  illegality; 
but  such  acts  must  be  viewed  as  elements  of  a  whole  and  in  the 
light  of  their  purpose  and  effect  in  combination. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  10; 
Dec.  Dig.  S  12.J 
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(Per  Latming,  Circuit  Judge.) 

Monopolies  (§  16) — Combinations  in  Restraint  of  Interstate  Com- 
merce— Consolidation  of  Railroads. — The  purclmse  by  one  rail- 
road company  of  the  stock  of  another  by  issuing  and  exchanging  its 
own  stock  therefor,  both  roads  being  at  the  time  carriers  of  anthra- 
cite coal  from  Pennsylvania  to  New  York  Harbor,  but  chiefly  from 
diflferent  localities,  held  not  to  constitute  a  combin;sti"ii  In  restraint 
of  interstate  commerce  in  such  coal,  unlawful  under  Anti-Trust  Act 
July  2,  1890,  c.  047,  §  1,  26  Stnt.  200  {V.  S.  Comp.  St.  1901,  p.  3200)  ; 
It  jippearing  that  the  main  object  of  the  consolidation  was  the  bet- 
terment of  the  terminal  facilities  of  both  roads  at  New  York  City 
and  Harbor,  which  were  larjjely  improved  thereby  to  the  benefit 
of  the  public,  and  that  their  competition  in  the  coal  carrying  busi- 
ness was  slight,  and  the  effect,  if  any,  on  such  competition  merely 
Incidental. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.   §   12; 
Dec.  Dlj,'.  §  16.] 

Monopolies  (§  16) — Combination  in  Restraint  of  Interstate  Com- 
merce— Consolidation  of  Railroads. — The  purchase  by  one  rail- 
road company  of  a  controlling  interest  in  the  stock  of  another, 
which  was  a  competitor  in  the  carrying  of  anthracite  coal  between 
the  mines  and  New  York  Harbor,  did  not  constitute  a  combination 
in  restraint  of  interstate  commerce  in  such  coal,  or  to  monopolize 
such  commerce,  unlawful  under  Anti-Trust  Act  July  2,  1800,  c.  647, 
§§  1,  2,  26  Stat.  209  (U.  S.  Comp.  St.  1001,  p.  3200),  where  the  pre- 
dominating motive  in  the  purchase  was  to  preserve  trallic  arrange- 
ments which  were  very  important  to  the  purchasing  company,  by 
preventing  the  purchase  of  such  stock  by  another  company,  although 
its  necessary  incidental  effect  was  to  eliminate  competition  between 
the  two  roads  In  the  coal  carrying  business. 

[Ed.   Note. — For  other  cases,   see  Monopolies,   Cent   Dig.   §   12; 
Dec.  Dig.  §  16.1 

In  Equity.  Suit  by  the  United  States  against  the  Reading 
Company  and  others.  Decree  granting  the  relief  prayed  for 
in  part,  and  for  defendants  in  part. 

J.  C.  McReynolds  and  G.  Carroll  Todd^  Special  Assistants 
to  the  Attorney  General,  for  the  United  States. 

Robert  W.  De  Forest^  Sarwuel  Dickson^  and  Jackson  E. 
Reynolds^  for  Central  R.  R.  of  New  Jersey  and  Lehigh  & 
Wilkes-Barre  Coal  Co. 

Alexander  and  Green^  for  Mercantile  Ti^ust  Co. 
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[430]   Charles  Heebner^  J.  Z>.  CampbeU^  and  John  O. 
Johnson^  for  Philadelphia  &  R.  Ry.  Co.,  Philadelphia  &  R. 
Coal  &  Iron  Co.,  and  Reading  Co. 

WiUard,  Warren  and  Knapp,  for  Temple  Iron  Co. 

/.  Claude  Bedford^  for  St.  Clair  Coal  Co. 

James  U,  Torrey  and  William  8.  Opdyke^  for  Delaware 
&  Hudson  Co. 

Welles  and  Torrey^  for  Enterprise  Coal  Co.,  NortJi  End 
Coal  Co.,  and  Green  Ridge  Coal  Co. 

R.  H.  Patterson^  for  People's  Coal  Co. 

Thomas  F.  Wells,  for  Pine  Hill  Coal  Co.  and  Nay  Aug 
Coal  Co. 

W.  W.  Watson,  for  Austin  Coal  Co. 

Henry  W.  Palm^r^  for  Parrish  Coal  Co. 

Frank  E.  Piatt,  J.  F,  Schaperkotter,  and  George  TF.  Fields 
for  Lehigh  Valley  R.  Co.  and  Lehigh  Valley  Coal  Co. 

Adelbert  Moot,  Oeorge  F.  Brownell,  and  Herbert  A.  Tay- 
lor, for  Erie  R.  Co.,  New  York,  S.  &  W.  R.  Co.,  New  York, 
S.  &  W.  Coal  Co.,  Pennsylvania  Coal  Co.,  Hillside  Coal  & 
Iron  Co.,  and  Clarence  Coal  Co. 

Before  Gray,  Buffington,  and  Lankikg,  Circuit  Judges. 

Gray,  Circuit  Judge. 

The  proceedings  in  this  case  were  begun  by  a  petition  in 
the  nature  of  a  bill  in  equity,  filed  June  12,  1907,  on  behalf 
of  the  United  States,  under  section  4  of  the  act  of  Congress 
of  July  2,  1890,  commonly  known  as  the  "Anti-Trust  Act," 
against  the  defendants  named  above.  Act  July  2,  1890,  c 
647,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  3201).  The 
petition  invokes  the  jurisdiction  of  this  court  to  prevent  and 
restrain  the  alleged  violation  by  the  defendants  of  sections 
1  and  2  of  said  act  of  Congress.    The  defendants  are  aU 
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alleged  to  be  corporations  duly  created  under  the  laws  of 
the  states  of  Pennsylvania,  New  York  and  New  Jersey, 
respectively. 

In  its  first  paragraph,  the  petition  alleges  that  the  de- 
fendants, the  Philadelphia  &  Reading  Railway  Company, 
the  Lehigh  Valley  Railroad  Company,  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company,  the  Central  Railroad 
Company  of  New  Jersey,  the  Erie  Railroad  Company,  and 
the  New  York,  Susquehanna  &  Western  Railroad  Company 
(called  the  defendant  carriers  when  referred  to  collectively), 
are  common  carriers  engaged  in  interstate  transportation, 
particularly  in  the  transportation  of  anthracite  coal  from 
the  mines  of  Pennsylvania  to  the  markets  of  that  and  other 
states.  It  allies  that  the  defendants,  the  Philadelphia  & 
Reading  Coal  &  Iron  Company,  the  Lehigh  Valley  Coal 
Company,  the  Lehigh  &  Wilkes-Barre  Coal  Company,  the 
Pennsylvania  Coal  Company,  the  Hillside  Coal  &  Iron  Com- 
pany, and  the  New  York,  Susquehanna  &  Western  Coal 
Company  (called  the  defendant  coal  companies),  own  and 
operate  anthracite  coal  mines  in  the  state  of  Pennsylvania, 
and  "  buy,  sell  and  otherwise  deal  in  anthracite  coal  in  the 
markets  of  the  several  states";  that  the  defendant,  the 
Temple  Iron  Company,  also  owns  and  operates  anthracite 
mines  in  the  state  of  Pennsylvania ;  that  the  defendant,  the 
Reading  Company,  is  the  holding  corporation  of  the  Read- 
ing System,  [431]  and  holds  the  entire  capital  stock  of  the 
Philadelphia  &  Reading  Railway  Company  and  of  the  Phila- 
delphia &  Reading  Coal  &  Iron  Company,  and  a  majority 
in  interest  of  the  capital  stock  of  the  Central  Railroad  Com- 
pany of  New  Jersey. 

In  its  second  paragraph,  it  is  alleged  that,  save  the  Penn- 
sylvania Railroad  Company  and  the  New  York,  Ontario  & 
Western  Railroad  Company,  and  the  line  of  the  Delaware  & 
Hudson  Company,  the  defendant  carriers  operate  the  only 
lines  of  railroad  that  penetrate  the  anthracite  coal  regions, 
and,  with  the  exception  stated,  furnish  and  control  the  only 
means  of  transporting  anthracite  coal  from  the  mines  in 
Pennsylvania  to  the  markets  and  distributing  points  in  that 
and  other  states,  particularly  the  great  markets  and  distrib- 
uting points  at  tide  water  in  the  vicinity  of  New  York. 


Digitized  by 


Google 


872  183  FEDERAL  REPORTER,  431. 

OpinidD  of  (he  Ooart. 

The  third  paragraph  of  the  petition  alleges  that  the  Read- 
ing Company,  the  holding  corporation  of  the  Reading  Sys- 
tem, which  holds  the  entire  capital  stock  of  the  Philadel- 
phia &  Reading  Railway  Company,  also  holds  the  entire 
capital  stock  of  the  Philadelphia  &  Reading  Coal  &  Iron 
Company;  the  Lehigh  Valley  Railroad  Company  owns  all 
the  capital  stock  of  the  Lehigh  Valley  Coal  Company;  the 
Central  Railroad  Company  of  New  Jersey  owns  nine-tenths 
of  the  capital  stock  of  the  Lehigh  &  Wilkes-Barre  Coal  Com- 
pany ;  the  Erie  Railroad  Company  owns  all  the  capital  stock 
of  the  Pennsylvania  Coal  Company  and  a  large  majority  of 
the  capital  stock  of  the  Hillside  Coal  &  Iron  Company ;  and 
the  New  York,  Susquehanna  &  Western  Railroad  Company 
owns  nearly  all  of  the  capital  stock  of  the  New  York,  Sus- 
quehanna &  Western  Coal  Company;  and  that  these  so- 
called  "  subsidiary  "  coal  mining  companies  (the  defendant 
coal  companies  herein)  are  controlled  by  or  in  the  interest 
of  the  defendant  carriers,  or  some  of  them,  through  the 
ownership  of  controlling  stock  interests. 

The  fourth  paragraph  of  :the  petition,  after  stating  that 
anthracite  coal  is  an  article  of  prime  necessity  and  univer- 
sally used  for  domestic  purposes  throughout  New  England 
and  the  Middle  Atlantic  States,  and  that  the  source  of  the 
entire  supply,  save  a  few  small  deposits  of  inferior  quality, 
is  located  in  the  state  of  Pennsylvania,  in  an  area  of  about 
484  square  miles,  divided  for  trade  purposes  into  three 
regions,  viz.,  the  northern  or  Wyoming  (sometimes  called 
the  Lackawanna)  region,  the^  middle  or  Lehigh  region,  and 
the  southern  or  Schuylkill  region,  alleges  that  the  defendant 
carriers  and  the  Reading  Company,  either  directly  or  through 
tlie  said  defendant  coal  companies,  own  or  control  90  per  cent, 
approximately,  of  the  entire  unmined  area  of  anthracite, 
distributed  substantially  in  the  following  proportions,  to  wit : 

Per  cent. 
Reading  Company 44. 00 

T^high  VaHey  RaUroad  Ompany 16.87 

Delaware,  r^ckawanna  &  Western  Railroad  CJo 6.55 

Central  Railroad  Company  of  New  Jersey 19.00 

Erie  RaUroad  Company 2.59 

New  York,  Susquehanna  &  Western  Railroad  CJo .  54 

89.55 
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[432]  — and  that  they  produce,  either  directly  or  through 
the  agency  of  these  coal  companies,  from  70  to  75  per  cent, 
approximately,  of  the  annual  supply  of  anthracite.  There 
are,  however,  it  is  alleged,  a  large  number  of  independent 
individual  firms  and  corporations  who  mine  anthracite,  either 
from  their  own  properties  or  from  properties  leased  by  them, 
and  who  would  be  free  from  the  control  of  the  defendant 
carriers,  were  it  not  for  the  unlawful  contracts  hereinafter 
referred  to;  that  these  independent  operators  produce,  ap- 
proximately, from  20  to  25  per  cent  of  the  annual  supply  of 
anthracite  (tlie  residue  being  produced  by  the  anthracite 
carriers  not  parties  hereto),  which  would  come  in  competi- 
tion in  the  great  distributing  centers  with  the  anthracite 
produced  by  the  defendant  carriers,  or  their  so-called  agen- 
cies, the  defendant  coal  companies,  were  it  not  for  the  unlaw- 
ful contracts,  combinations  and  conspiracies  hereinafter 
charged  and  set  forth,  which  stifle  competition  between  ^he 
several  defendant  carriers,  or  their  so-called  agencies,  in  the 
sale  of  anthracite  coal  throughout  the  several  states,  and 
between  such  defendant  carriers,  or  their  so-called  agencies, 
and  the  aforesaid  independent  operators. 

Paragraph  5  alleges  that  that  part  of  the  anthracite  output 
not  consumed  in  the  state  of  Pennsylvania,  is  carried  chiefly 
to  tide  water  at  New  York  Harbor,  and  is  thence  distributed 
by  water  and  by  railroad  to  points  in  the  New  England  and 
Middle  Atlantic  States;  that  New  York  Harbor  is  the  prin- 
cipal distributing  point  for  anthracite  coal,  and  that  the 
price  in  that  market  fixes  or  regulates  its  price  in  the  mar- 
kets of  the  several  states  which  get  their  supply  through  New 
York  Harbor  points. 

Paragraph  6  sets  forth  the  attempted  lease,  in  January, 
1892,  by  the  Lehigh  Valley  Railroad  Company  and  by  the 
Central  Railroad  Company  of  New  Jersey,  as  lessors,  of  their 
respective  railroads  and  coal  properties,  to  the  Philadelphia 
&  Reading  Railroad  Company,  predecessor  of  the  present 
defendant,  as  lessee,  for  the  period  of  009  years;  and  that 
by  the  decree  of  the  chancellor  of  the  state  of  New  Jersey, 
said  lease  of  the  properties  of  the  Central  Railroad  Company 
was  adjudged  to  be  null  and  void,  and  that,  in  consequence 
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thereof,  the  lease  between  the  Philadelphia  &  Heading  Bail- 
road  Company  and  the  Lehigh  Valley  Railroad  Company 
was  rescinded. 

The  gist  of  the  petition  and  its  charging  part  are  set  forth 
in  the  seventh  paragraph  thereof.  Its  general  charge  of  com- 
bination and  conspiracy  is  thus  set  forth : 

"The  average  price  of  anthracite  coal  at  tide  water,  taking  for 
illustration  the  stove  size,  which  rose  from  $3.71  and  $8.85  a  ton  in 
1890  and  1891,  respectively,  prior  to  the  leases  Just  described,  to  $4.15 
and  $4.19  a  ton  in  1892  and  1893  respectively,  the  years  during  which 
the  said  leases  were  in  force,  again  declined,  under  the  injuence  of 
competition,  in  the  years  immediately  following  the  cancellation  of 
the  leases,  falling  to  $3.60  a  ton  in  1894  and  $8.12  a  ton  in  1895. 
Whereupon,  in  violation  of  the  provisions  of  sections  1  and  2,  respec- 
tively, of  an  act  of  Congress,  approved  July  2,  1890.  entitled  **An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies" (26  Stat  209),  the  defendant  the  Reading  CJompany,  and 
the  defendant  carriers  and  the  defendant  coal  companies,  owning  or 
controlling  90  per  cent,  more  or  less,  of  all  the  anthracite  deposits, 
and  producing  75  per  cent,  more  or  less,  of  the  annual  anthracite  sup- 
ply, and  controlling  all  the  means  of  transportation  between  the  an- 
thracite mines  and  tide  water,  save  the  rail [483] roads  operated 
by  the  Pennsylvania  Railroad  Company  and  the  New  York,  Ontario 
&  Western  Railway  Company,  which,  as  aforesaid,  reach  only  a  lim- 
ited number  of  collieries,  entered  into  an  agreement,  scheme,  combi- 
nation, or  conspiracy,  by  virtue  whereof  they  acquired  the  power  to 
control,  regulate,  restrain,  and  monopolize,  and  have  controlled,  regu- 
lated, restrained  and  monopolized,  not  only  the  production  of  anthra- 
cite coal,  but  its  transportation  from  the  mines  in  Pennsylvania  to 
market  points  in  other  states  and  its  price  and  sale  throughout  the 
several  states,  with  the  result  that  competition  in  the  transportation 
and  sale  of  anthracite  coal  has  been  wholly  suppressed,  and  the 
price  thereof  to  consumers  greatly  enhanced.  As  steps  in  the  devel- 
opment of  this  illegal  combination,  and  in  furtherance  of  its  illec^al 
purposes,  the  defendants  herein  named,  or  some  of  them,  engaged  in 
and  became  parties  to  the  following  additional  acts,  schemes  and  con- 
tracts, among  others,  in  violation  of  the  aforesaid  act  of  July  2, 
1890,"  etc. 

These  "  additional  acts,  schemes  and  contracts,"  alleged  to 
be  steps  in  the  development  of  this  illegal  combination,  in 
violation  of  the  act,  are  then  set  forth  in  said  paragraph. 
They  are  four  in  number,  and  are  referred  to  as  (a)  the  65 
per  cent  contracts,  (6)  the  absorption  by  the  Erie  Railroad 
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Company  of  the  New  York,  Susquehanna  &  Western  Rail- 
road Company,  {c)  the  acquisition  by  the  Reading  Company  of 
the  majority  of  the  shares  of  the  Central  Railroad  Company 
of  New  Jersey,  (rf)  the  Temple  Iron  Company  transaction, 
and  {e)  the  acquisition  by  the  Erie  Railroad  Company,  while 
controlling  the  Hillside  Coal  &  Iron  Company,  of  all  the 
shares  of  the  Delaware  Valley  &  Kingston  Railroad  Com- 
pany, a  projected  competing  carrier,  and  all  the  shares  of  the 
Pennsylvania  Coal  Company,  a  competing  producer. 

All  of  the  above  named  defendants,  both  carrier  and  coal 
companies,  have  filed  their  answers  to  the  petition,  and  the 
Hillside  Coal  &  Iron  Company  demurred  generally  for  want 
of  equity,  and  specially  for  multifariousness.  These  answers 
are  several  and  separate,  and  each  of  them  denies  any  partici- 
pation in  any  combination  or  conspiracy,  as  charged  against 
all  the  defendants  in  the  seventh  paragraph  of  the  petition, 
and  all  knowledge  or  information  in  regard  to  the  same. 
The  separate  acts  charged  against  various  groups  of  the  de- 
fendants, as  steps  towards  the  alleged  general  conspiracy, 
and  as  independently  unlawful,  are  also  denied  by  those  de- 
fendants, respectively,  against  whom  the  charge  is  made. 

After  the  filing  of  the  answers,  the  petitioner,  by  leave  of 
the  court,  amended  its  original  petition,  by  adding  as  de- 
fendants therein  a  large  number  of  independent  coal  pro- 
ducers, operators  and  mine  owners,  as  being  parties  to  the  so- 
called  65  per  cent  contracts  with  all  or  some  of  the  original 
defendants. 

Issue  having  been  joined  by  replication  duly  filed  by  the 
petitioners,  evidence  was  taken  at  great  length  on  behalf  of 
both  the  government  and  the  defendants,  and  the  case  is  now 
before  us  on  final  hearing. 

The  provisions  of  the  act  of  Congress,  of  July  2, 1800,  with 
which  we  are  here  concerned,  are  contained  in  sections  1,  2, 
and  4  of  said  act,  and  are  as  follows : 

"  Section  1.  Every  contract,  combination  In  the  form  of  trust  or 
otherwise,  or  conspiracy.  In  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations.  Is  hereby  declared  to  be 
Illegal.  Bvery  person  who  shaU  make  any  such  contract  or  engage 
in  any  snch  combination  or  conspiracy,  shall  be  deemed  goUty  of  a 
10870**— S.  Doc.  Ul,  62-1,  vol  8 56 
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misdemeanor,  and,  on  conviction  tiiereof,  (4S4]  shall  be  panislied  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

**  Sec.  2.  Every  person  who  shall  monopolize,  or  combine,  or  con- 
spire with  any  other  person  or  i)ersonfl  to  monopolise  any  part  of  the 
trade  or  commerce  among  the  several  states,  or  with  foreign  nations, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 

"  Sec.  4.  The  several  Circuit  Ck)urt8  of  the  United  States  are  hereby 
invested  with  jurisdiction  to  prevent  and  restrain  violations  of  this 
act;  and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the  direction  of  the 
Attorney  General,  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violation  shall  be  en- 
Joined  or  otherwise  prohibited.  When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  court  shall  proceed,  as  soon 
as  may  be,  to  the  hearing  and  determination  of  the  case ;  and  pending 
such  petition  and  before  final  decree,  the  court  may  at  any  time  make 
such  temporary  restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises." 

The  theory  of  the  government's  case,  as  stated  by  the 
learned  and  able  counsel  who  represented  it,  is  that  all  the 
original  defendants  have  long  been  parties  to  a  general  com- 
bination and  conspiracy  which  stifles  competition  and  ob- 
structs trade  and  commerce  among  the  states  in  anthracite 
coal,  to  which  the  separate  acts  charged  against  various 
groups  of  the  same  defendants  are  referable  as  steps  towards 
the  common  goal;  and  further,  that  these  separate  acts  of 
the  various  groups  are  independently  in  violation  of  the  act 
of  Congress,  and  contributing  as  they  do  to  the  same  end, 
that  all  the  defendants,  parties  to  some  of  them,  would  prop- 
erly be  embraced  in  one  petition,  though  there  were  no  gen- 
eral combination  or  conspiracy  to  which  each  might  be  re- 
ferred. 

Counsel  for  the  petitioner  have  dwelt  at  great  length  upon 
the  somewhat  peculiar  conditions  now  and  for  a  long  time 
past  obtaining  in  the  production  and  transportation  of  coal 
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in  the  anthracite  region  of  Pennsylvania,  and  counsel  for  the 
defendants  have  referred  to  the  history,  as  shown  by  the  evi- 
dence, of  the  development  of  coal  production  and  transpor- 
tation in  that  region,  and  the  necessary  and  fostering  care 
exercised  by  the  state  in  promoting  that  development.  This 
development  has  necessarily  been  influenced  by  the  peculiar 
natural  features,  topographical  and  geographical,  which 
characterize  the  anthracite  region,  and  it  is  doubtless  true 
that  the  present  situation  of  trade  and  traffic  in  anthracite 
coal  is  largely  the  outgrowth  of  these  antecedent  conditions. 

The  knowledge  of  the  availability  of  anthracite  coal  as  a 
fuel  for  domestic  and  industrial  purposes,  antedating  as  it 
did  the  railroad  era,  was  not  utilized  for  want  of  transpor- 
tation facilities,  and  after  the  beginning  of  that  era,  for  the 
want  of  capital  for  the  building  of  railroads  and  the  mining 
and  preparation  of  the  coal  for  use.  The  requirement  of 
such  capital  was  enhanced  by  the  fact  that  the  production  of 
anthracite  coal  differed  from  that  of  bituminous  coal,  in  that 
the  former,  after  it  was  mined,  required  to  be  broken  up  be- 
fore it  was  marketed  into  assorted  sizes,  by  means  of  ex- 
pensive machinery  called  "  breakers." 

[435 1  The  transportation  of  anthracite  coal  to  the  more 
distant  markets  of  Pennsylvania  and  adjoining  states,  was  at 
first  accomplished  by  the  construction  of  canals  by  those  own- 
ing the  coal  properties.  The  public  policy  of  the  state  of 
Pennsylvania,  for  obvious  reasons,  favored  such  construction. 
This  public  policy  also  extended  to  the  construction  of  rail- 
roads from  convenient  shipping  points  to  different  parts  of 
the  anthracite  region.  This  policy  is  exemplified  by  the  acts 
of  Assembly  of  the  state  of  Pennsylvania,  between  the  years 
1823  and  1871,  which  expressly  conferred  upon  the  Delaware 
&  Hudson  Company  the  same  authority  which  was  conferred 
upon  it  in  its  act  of  incorporation  in  the  state  of  New  York, 
April  23,  1823  (Laws  1828,  c.  238),  "  to  construct  a  canal  or 
water  navigation  from  the  anthracite  coal  district  in  Penn- 
sylvania to  the  Hudson  river  in  New  York,  to  purchase  lands 
in  Pennsylvania  containing  stone  or  anthracite  coal;  and  to 
employ  its  capital  in  the  business  of  transporting  to  market 
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coal  mined  from  such  landa"  This  authority  was  afterwards 
extended  to  the  construction  and  acquisition  of  railroads  for 
the  same  general  purpose  of  transporting  coal  from  the  coal 
lands  owned  by  said  company.  The  same  is  in  general  true 
of  the  other  defendant  carriers.  Under  and  in  deference  to 
the  same  general  policy,  the  roads  of  the  other  defendant 
carriers  were  constructed,  either  by  the  present  corporations 
or  their  predecessors  in  title,  as  also  were  established  the  de- 
fendant coal  companies  which  grew  up  under  the  auspices  or 
ownership  of  the  defendant  carriers,  respectively,  each  coal 
company  producing  or  marketing  the  coal  over  the  railroad 
to  which  the  mines  from  which  it  was  produced  were  con- 
tiguous or  naturally  tributary.  These  coal  companies  were 
organized  from  time  to  time  under  acts  of  Assembly  of  the 
state  of  Pennsylvania,  with  authority  to  mine  and  sell  coal 
and  to  acquire  coal  lands  for  that  purpose.  Moreover,  by  an 
act  of  Assembly  of  the  state  of  Pennsylvania,  approved  April 
15, 1869  (P.  L.  31),  entitled  "An  act  to  authorize  railroad  and 
canal  companies  to  aid  in  the  development  of  the  coal,  iron, 
lumber  and  other  material  interests  of  this  commonwealth," 
such  railroad  and  canal  companies  were  authorized  to  aid 
corporations  engaged  in  developing  coal,  iron,  lumber,  and 
other  material  interests  of  Pennsylvania,  by  the  purchase  of 
their  capital  stock  and  bonds,  or  either  of  them. 

The  anthracite  coal  deposits  of  Pennsylvania  are  found  in 
three  quite  distinct  and  separate  fields  or  regions — ^the  upper, 
or  Wyoming,  region  extending  in  a  northeast  and  southwest 
direction,  and  of  comparatively  narrow  width,  for  a  distance 
of  50  or  60  miles,  partly  on  both  sides  of  the  Susquehanna 
river  as  it  runs  from  the  northeast  to  the  southwest,  contain- 
ing 176  square  miles  in  Lackawanna  and  Luzerne  counties; 
the  middle  or  Lehigh  region  containing  127  square  miles  in 
Luzerne,  Schuylkill,  Columbia  and  Northumberland  counties; 
and  the  southern  or  Schuylkill  region,  in  Schuylkill,  Dauphin 
and  Carbon  counties,  containing  181  square  miles.  Scranton 
and  Wilkes-Barre  are  the  principal  towns  of  the  Wyoming 
region,  Hazleton  of  the  Lehi^  region,  and  PottsviUe  of  the 
Schuylkill  region.    Li  each  of  these  regions,  there  are  many 
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collieries  and  plants  for  preparing  coal,  including  those 
owned  and  operated  by  the  defendant  coal  companies  or  car- 
riers, as  well  as  by  so-called  independent  coal  companies 
[436]  and  operators.  Into  each  of  them  run  one  or  more  of 
the  defendant  carrier  companies,  which,  with  some  other  com- 
panies not  defendants,  collect  and  carry  the  coal  adjacent 
to  their  lines,  respectively,  by  means  of  the  spurs  and  branches 
constructed  from  such  lines  to  the  various  mines  and  col- 
lieries. Naturally,  each  railroad  line  carries  the  coal  from 
that  part  of  the  coal  region  adjacent  to  it  or  conveniently 
reached  by  its  spurs  and  branches. 

From  one  of  the  tables  filed  as  a  government  exhibit,  we 
take  the  following  statement  of  the  shipments  of  anthracite 
coal  carried  by  the  defendant  railway  companies,  and  two 
others,  as  initial  transportation  lines  during  1907,  and  the 
proportionate  percentage  of  the  whole  carried  by  each : 


RaUroad 

Qroastons. 

Percent 

Phllft-  ^  RA^ing  Ry ,        . , ,     , 

14 
11 
8 
10 
6 
6 
7 
2 

95 
55 
13 
10 
68 
71 
83 
89 

ao.89 

I>fthfgh  Vailpy  Rftllroivl 

17.18 

GeDtral  R.  R.  of  New  Jersey       

12.99 

Del.  Lackawanna  &  West.  R.  R 

15.25 

Delaware  &  Hudson  Company 

9.78 

Pennsylvania  Railroad...' . . .'. 

9.24 

Erie  FTailroad 

10.66 

New  York,  Ontario  &  West.  Ry 

4.01 

67,109,303 

100.00 

It  appears  from  the  exhibits  and  testimony  produced  by 
the  petitioner,  that  approximately  12  per  cent  of  the  total 
production  of  coal  in  the  anthracite  region  is  not  shipped 
away,  but  is  consumed  at  local  points  and  in  the  operation 
of  the  mines,  and  that,  taking  the  year  1905  as  a  normal  year, 
it  would  appear  that,  of  the  coal  that  was  shipped  away 
from  the  mines,  about  25  per  cent  was  carried  to  tide  water 
points  in  New  York  Harbor,  and  of  the  balance,  about  20 
per  cent  was  consumed  within  the  state  of  Pennsylvania  and 
55  per  cent  shipped  to  points  outside  the  state,  other  than 
those  at  tide  water  in  New  York  Harbor. 

As  averred  in  the  petition,  and  as  appears  in  the  agreed 
statement  of  facts,  the  distribution  of  coal  lands  among  the 
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principal  holders  at  the  time  of  filing  the  petition  was  as 
follows : 

Area 
possessed 
Names  of  holders:  acres. 

The  Del.,  Laclta wanna  &  West.  R.  R.  Co 17, 353 

The  Delaware  &  Hudson  Co.  and  subsidiaries 25, 180 

Hillside  Coal  &  Iron  Company 13, 466 

The   Pennsylvania   Coal   Company 13,900 

The  New  Yorlc,  Susquehanna  &  West  Coal  Co 963 

Scranton  Coal  Company 2,696 

Ell£  Hill  Coal  &  Iron  Company 3,049 

Lehigh  &  Wilkes-Barre  Coal  Company 15,650 

The  Temple  Iron  Company  and  subsidiaries 4,465 

Susquehanna  Coal  Co.  and  affiliated  companies 16, 867 

Lehigh  Valley  Coal  Company 37,047 

Coxe  Bros.  &  Company,  Inc 5,311 

Philadelphia  &  Reading  Coal  and  Iron  Co 98,0T7 

Lehigh  Coal  &  Navigation  Company 13,783 

Total 267, 806 

Total  coal  area  (484  square  miles) 309,760 

[437]  Of  these,  the  Delaware  &  Hudson  Company  and 
its  subsidiaries,  the  Scranton  Coal  Company,  the  Elk  Hill 
Coal  &  Iron  Company,  the  Susquehanna  Coal  Company  and 
affiliated  companies,  and  the  Lehigh  Coal  &  Navigation  Com- 
pany, whose  ownership  aggregates  61,574  acres,  are  not  de- 
fendants in  this  proceeding,  as  participants  in  the  general 
combination  or  conspiracy  charged  by  the  petition  against 
the  original  defendants  therein  named.  This  would  leave 
about  two-thirds  in  area  of  the  coal  lands  of  the  anthracite 
region  in  the  ownership  or  possession  by  lease,  or  otherwise, 
of  the  defendant  companies.  As  appears  from  the  undis- 
puted testimony  of  the  defendants,  these  present  holdings 
of  coal  lands  have  resulted  from  acquisitions  made  through 
a  long  period  of  years  by  the  companies  named  respectively, 
or  their  predecessors  in  title,  beginning,  in  the  case  of  some 
of  the  largest  holders  and  in  respect  to  the  larger  part  of 
the  acquisition,  long  prior  to  1874.  The  gradual  growth  of 
these  acquisitions  and  the  consequent  development  of  the 
present  situation,  it  is  contended  by  the  defendants,  have 
been  induced  by  natural  causes,  such  as  the  geographical 
and  topographical  features  of  the  anthracite  coal  region, 
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which  have  presented  serious  obstacles  to  the  construction 
of  railroads  with  which  it  was  sought  to  penetrate  the  differ- 
ent coal  fields  of  the  anthracite  region,  and  which  have  en- 
hanced enormously  the  cost  of  their  construction;  that  in 
the  earlier  periods  of  the  development  of  this  region,  when 
the  mines  and  the  production  of  coal  were  more  largely  in 
the  hands  of  individuals  and  small  corporations,  the  busi- 
ness of  mining  and  marketing  coal  was  wasteful  and  often 
resulted  largely  in  the  failure  or  bankruptcy  of  those  con- 
cerned therein.  The  individual  exploiter  skimmed  the  cream, 
so  to  speak,  of  his  coal  lands,  and,  unable  to  meet  the  ex- 
pense of  practicing  the  economies  necessary  to  their  full 
development,  the  mines  were  not  infrequently  abandoned, 
and  of  this  abandonment,  deterioration  or  ruin  was  the  nat- 
ural results  That,  latterly,  the  recurrence  of  strikes  and 
labor  troubles  have  contributed  to  the  difficulties  of  the 
situation.  That  these  strikes  and  labor  troubles  extended  to 
all  the  coal  mining  and  coal  shipping  operations  of  the 
whole  region,  affecting  all  producers,  great  and  small  alike, 
and  that  the  solidarity  of  the  labor  unions  compelled  a  joint 
agreement,  embracing  all  engaged  in  mining  operations  as 
to  the  terms  of  settlement.  That  since  the  last  settlement  in 
1902-3,  there  has  resulted  a  condition  of  comparative  indus- 
trial peace  in  the  anthracite  region.  That  this  condition, 
together  with  the  increased  demand  for  and  the  consequent 
increased  price  of  coal  have  regulated,  without  destroying, 
the  natural  competition  of  the  great  carrying  and  producing 
crmpanies.  That  many  economies  in  the  production  and 
sale  of  coal  have  been  made  possible,  wasteful  production 
largely  done  away  with,  and,  more  than  all,  a  wise  and 
scientific  conservation  of  the  future  supply  of  this  necessity 
of  modem  life  has  been  brought  about,  to  the  infinite  advan- 
tage of  the  public  and  of  those  connected  with  the  production 
of  coal,  whether  as  capitalists  or  laborers. 

It  is  further  urged  by  the  defendants,  that  the  destruction 
of  present  conditions  and  methods  attending  the  production 
and  sale  of  coal,  [438]  will  produce  a  deplorable  anarchy 
in  the  trade,  and  involve  in  confusion  and  financial  loss  all 
those  engaged  therein,  a  confusion  and  loss  by  which  the 
consumer  is  bound  to  suffer. 
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This  may  all  be  admitted.  Counsel  for  the  petitioner, 
indeed,  do  not  undertake  to  deny,  as  it  is  unnecessary  that 
they  should,  any  of  these  statements.  They  are  only  perti- 
nent as  challenging  by  their  importance  the  careful  consid- 
eration by  the  court  of  the  issues  involved  in  the  case  be- 
fore us. 

The  general  situation  being  as  thus  briefly  indicated,  the 
defendant  railway  carriers  and  defendant  coal  companies  are 
charged  by  the  petition,  as  above  stated,  with  having,  in  vio- 
lation of  the  provisions  of  sections  1  and  2  of  the  act  of 
Congress,  approved  July  2,  1890,  entitled  "An  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies "  at  a  time  not  definitely  stated,  but  presumably  shortly 
after  the  year  1895,  "  entered  into  an  agreement,  scheme, 
combination  or  conspiracy,  by  virtue  whereof  they  acquired 
the  power  to  control,  regulate,  restrain  and  monopolize,  and 
have  controlled,  regulated,  restrained  and  monopolized,  not 
only  the  production  of  anthracite  coal,  but  its  transportation 
from  the  mines  in  Pennsylvania  to  market  points  in  other 
states,  and  its  price  and  sale  throughout  the  several  states, 
with  the  result  that  competition  in  the  transportation  and 
sale  of  anthracite  coal  has  been  wholly  suppressed  and  the 
price  thereof  to  consumers  greatly  enhanced."  For  specific 
details  of  time,  place  and  circumstance  of  this  somewhat 
vague  and  indefinite  charge,  we  must  of  course  look  to  the 
evidence  adduced  by  the  petitioner.  In  saying  that  the  time 
fixed  for  the  entering  into  the  combination  and  conspiracy 
charged,  is  presumably  shortly  after  1895,  reference  is  made 
to  the  statements  of  the  petition  introductory  to  the  charge 
above  quoted.  These  statements  having  set  forth  the  at- 
tempted lease,  in  1892,  by  which  the  Philadelphia  &  Reading 
Railroad  Company,  as  lessee,  was  to  take  over  the  railroad 
and  coal  properties  of  the  Lehigh  Valley  Railroad  Company 
and  of  the  Central  Railroad  Company  of  New  Jersey,  the 
lessors,  for  a  period  of  999  years,  and  that  the  same  was  set 
aside  by  a  decree  of  the  chancellor  of  the  state  of  New  Jersey, 
in  1893,  at  the  suit  of  its  Attorney  Gteneral,  adjudging  the 
same  to  be  null  and  void,  the  petition  avers  that  the  price  of 
stove  size  of  anthracite  coal  at  tide  water,  which  rose  from 
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$3.71  and  $3.86  a  ton  in  1890  and  1891  respectively,  prior  to 
the  leases  just  described,  to  $4.15  and  $4.19  a  ton  in  1892 
and  1893,  respectively,  and  again  declined  in  the  years  imme- 
diately following  the  cancellation  of  the  leases  to  $3.60  a  ton 
in  1894  and  $3.12  a  ton  in  1895.  Whereupon,  the  petition 
charges  that  the  defendants  entered  into  the  combination 
and  conspiracy  as  above  recited.  The  conclusion  is  thus 
sought  to  be  drawn  by  the  petitioner,  that  the  motive  of  the 
combination  and  conspiracy  about  to  be  charged  was  the  fall 
in  the  price  of  stove  coal  that  occurred  in  1895,  and  that  the 
time  at  which  it  was  entered  into  was  shortly  thereafter. 

Accordingly,  as  being  direct  evidence  of  the  general  con- 
spiracy charged,  we  are  referred  to  the  testimony  touching 
what  is  alleged  to  be  an  express  agreement  or  arrangement 
entered  into  between  the  [*39]  presidents  of  the  defendant 
carriers,  on  January  23,  1896,  and  spoken  of  as  "  the  presi- 
dents' percentages." 

Joseph  A.  Harris,  one  of  the  first  witnesses  produced  on 
behalf  of  the  petitioner,  was  president  of  the  Philadelphia 
&  Reading  Railroad  Company  from  1893  to  1895,  when  he  be- 
came one  of  the  receivers  appointed  by  this  court  of  the  said 
railroad,  and  of  the  coal  and  iron  company,  and  after  the  re- 
organization in  1897,  president  again  of  the  Reading  Rail- 
road Company,  the  Reading  Company,  and  the  Reading  Coal 
&  Iron  Company,  until  1901,  when  he  retired.  He  was  called 
to  testify,  and  was  questioned  at  great  length  as  to  certain 
alleged  agreements  between  the  defendant  carriers  and  coal 
companies  in  1876,  1884,  1885  and  1886,  by  which  the  coal 
tonnage  of  the  different  roads  was  to  be  apportioned  among 
the  several  roads  and  restricted  to  certain  percentages  of  the 
whole.  To  repeated  questions,  he  answered  that  he  had  no 
recollection  at  all  in  regard  to  such  agreements  ever  having 
existed.  He  was  then  questioned  as  to  certain  testimony 
given  by  him  in  a  suit  by  the  state  of  Pennsylvania  against 
certain  of  these  companies  in  1886,  as  to  all  of  which  he  re- 
plied that  he  had  no  recollection  of  having  given  the  testi- 
mony referred  to,  and  when  read  to  him,  that  it  did  not  re- 
fresh his  memory.  The  same  course  was  pursued  in  regard 
to  the  proceeding  before  the  Interstate  Commerce  Commis- 
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sion,  in  which  he  is  said  to  have  testified  with  the  same  result. 
This  course  of  questioning  was  pursued,  and  to  reiterated 
leading  questions,  he  repeatedly  declared  that  he  had  no  recol- 
lection and  did  not  believe  that  any  such  agreements  between 
the  defendant  companies  as  he  was  being  interrelated  about 
had  ever  existed.    The  examination  then  continues  as  follows : 

"  Q.  Coming  now  to  the  year  1896,  while  yon  were  president  of  the 
Philadelphia  &  Reading  Railroad  Company,  give  us  the  substance  of 
the  agreement  between  the  presidents  of  the  anthracite  coal  roads 
entered  into  at  that  tinie,  establishing  what  were  thereafter  commonly 
called  *  presidents'  percentages/ — A.  I  do  not  know  anything  about  it. 

"Q.  Have  you  never  heard  of  the  'presidents*  percentages'? — A.  I 
have  never  heard  of  the  *  presidents'  percentages.'  I  never  heard  the 
term. 

*'  Q.  What  was  the  agreement  entered  into  by  the  inresldents  of  the 
railroads  in  1896,  in  reference  to  allotting  to  each  interest  a  certain 
percentage  of  the  total  output  of  coal? — A.  I  do  not  know.  I  do  not 
remember  that  there  was  any  agreement  at  all.  Have  you  anything 
there  to  refresh  my  memory? 

**  Q.  In  1896,  was  there  not  a  meeting  of  the  presidents  of  the  coal 
carrying  roads,  in  which  the  question  of  the  allotment  of  tonnage  was 
discussed? — A.  That  I  do  not  remember  at  all. 

*'  Q.  Do  you  remember  no  discussion  in  reference  to  that  matter 
between  the  presidents  of  the  various  coal  carrying  roads? — ^A.  No; 
if  you  will  give  me  the  papers.  I  will  look  over  them  and  tell  you. 

**Q.  This  is  your  testimony  which  was  taken  In  the  investigation 
before  the  Interstate  Commerce  Commission  (referring  to  testi- 
mony).— ^A.  I  no  doubt  gave  my  testimony  correctly  then. 

"  Q.  You  were  asked :  *  You  do  recollect,  do  you  not,  that  there  was 
a  time  when  that  matter  (referring  to  the  distribution  of  tonnage 
among  the  conl  carrying  roads)  came  up  for  discussion  among  the 
presidents  of  the  coal  carrying  roads?'  and  you  replied,  'What  ques- 
tion came  up?  Q.  The  question  of  the  division  of  the  bnainess  of 
carrying  coal — the  question  of  the  division  [440]  of  the  anthracite 
coal  into  cerUiin  percentages?'  you  saying,  *  Understanding  as  to  what 
share  of  the  business  each  road  was  legally  entitled  to?  Q.  Yes,  if 
that  makes  it  clearer,'  and  then  you  answered  that,  *  Yes.* 

"  Judge  Campbell.  I  think  the  witness's  attention  should  be  called 
to  the  whole  of  his  examination  and  cros8-examlnati<'*ii,  becaose  he 
may  have,  and  probably  did  on  further  recollection  or  refreshment  of 
his  memory,  made  a  very  material  change  In  the  substance  of  his 
testimony. 

"  By  Mr.  McReynolds  : 

"  Q.  Have  you  any  recollection  of  those  meetings  at  aU? — ^A.  I  have 
no  recollection  of  them  at  aU ;  no.    If  I  were  to  see  these  minutes  or 
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to  read  tbem,  I  might  remember  them.  I  have  no  donht  that  what  I 
tefitifled  to  there  was  true.    That  is  all  I  can  say. 

"Q.  From  1896  down  to  the  time  when  you  left  the  Reading  Rail- 
road Ck)mpany,  was  there  not  a  general  nnderstandlng  between  you 
and  the  various  presidents  of  the  coal  carrying  roads,  as  to  what  per- 
centage each  one  should  be  entitled  to? — ^A.  There  was  not  a  general 
understanding,  because  it  was  the  subject  of  a  great  deal  of  contest. 
I  do  uot  believe,  so  far  as  my  recollection  goes,  that  there  wag  ever 
any  agreement  made  at  all. 

"  Q.  Please  read  this  testimony  that  you  gave  before  the  Interstate 
Commerce  Commission  in  1903,  commencing  on  page  1570,  for  three  or 
four  pages,  and  see  if  it  refreshes  your  recollection  on  that  subject. — 
A.  (After  reading  testimony).  I  notice  I  said  then,  as  I  say  now,  that 
It  was  too  far  away  for  me  to  recollect  any  of  the  details  of  that  meet- 
ing. It  has  been  long  years  since,  and  my  memory  b?s  not  been 
refreshed.  I  think  this  testimony  of  mine,  from  page  1672  to  page 
1575,  is  all  correct 

"  Q.  Having  read  that,  do  you  not  remember  that  there  was  a  meet- 
ing in  the  year  1896? — A.  I  only  remember  it  Dy  these  papers. 

"  Q.  Having  refreshed  your  recollection  about  that,  do  you  not  remem- 
ber that  there  was  a  meeting  In  the  year  1896  of  the  presidents  of  the 
anthracite  coal  carrying  roads,  at  which  they  came  to  a  general  under- 
standing about  the  amount  of  the  proportion  of  the  total  03tput  which 
should  be  allotted  to  each?— A.  Yea 

"Q.  What  was  the  percentage  at  that  time  allotted  to  the  Phila- 
delphia and  Rending  interest?— A.  Twenty  and  a  half,  It  appears  from 
this  testimony. 

**  Q.  And  each  of  the  other  roads  had  some  percentage  of  a  similar 
character  allotted  to  them? — A.  Yes;  I  say  here  In  this  testimony, 

*  there  was  never  any  binding  agreement ' — I  thought  there  was  not — 

*  as  can  best  be  shown  by  the  statistics  at  that  time.    There  never  was 
a  year  when  that  understanding  was  kept  or  nearly  kept  and  as  a  gen 
eral  statement  of  what  would  be  fair  and  reasonable,  there  was  never  a 
single  year  when  there  was  an  approach  to  It*    There  is  a  general 
statement,  and  that  Is  correct 

"  Q.  There  was,  however,  a  general  understanding  among  the  par- 
ties, that  they  should  each  endeavor  to  produce  a  given  percentage 
which  was  allotted?— A.  Yes.  sir." 

(See  Record,  vol.  2,  pp.  25,  26.) 

Mr.  Hams  is  a  gentleman  highly  respected  in  the  com- 
munity in  which  he  lives,  but  the  activities  of  his  useful  life 
have  long  since  ceased.  He  is  pressed  again  and  again  with 
questions,  the  answers  to  which  only  disclose  a  want  of  recol- 
lection as  to  matters  suggested  therein.  His  testimony,  as 
quoted  above,  in  regard  to  the  so-called  "presidents'  pep- 
centages,"  falls  short  of  supporting  the  general  conspiracy 
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charged  in  the  petition,  not  only  on  account  of  the  manifest 
infirmity  of  the  witness's  memory,  but  also  on  account  of  the 
substance  of  the  testimony  itself. 

[441]  A  copy  of  the  testimony  of  one  Alfred  Walter,  who 
at  one  time  was  president  of  the  Lehigh  Valley  Railroad 
Company,  given  in  a  proceeding  against  some  of  these  same 
defendants  before  the  Interstate  Commerce  Commission,  be- 
gun in  1902  on  the  petition  of  William  R.  Hearst,  and  certified 
before  the  secretary  of  said  Commission,  has  been  introduced 
into  this  case  by  the  petitioner.  Mr.  Walter's  deposition 
is  an  exceedingly  long  one.  That  part  of  it  to  which  we  are 
especially  referred  by  counsel  for  the  petitioner,  is  as  fol- 
lows (see  Government  Exhibit  No.  159,  voL  3,  Record,  p. 
377): 

"  Mr.  Sheabn.  Have  you  not  stated  and  is  It  not  a  fact,  Mr.  Walter, 
that  the  Lehigh  Valley  Coal  Company  during  your  administration  did 
not  produce  and  sell  to  tide  water  as  much  coal  as  it  was  capable  of 
producing  and  marketing? 

"  Mr.  Walteb.  I  do  not  think  I  said  anything  like  that 

"  Mr.  Sheabn.  Well,  you  used  to  receive  Ruley's  report,  did  you  not? 

"  Mr.  Walteb,  Yes. 

"  Mr.  Sheabn.  And  you  used  to  see  on  those  reports  the  heading, 
*  tonnage  based  on  the  presidents'  percentages,'  did  you  not? 

"  Mr.  Walteb.  Yes. 

"Mr.  Sheabn.  What  did  that  mean  to  you? 

"  Mr.  Walteb.  That  meant  the  question  of  the  shipping  of  coal  and 
not  the  sale  of  coal.    You  have  the  two  mixed. 

"  Mr.  Sheabn.  Changing  the  form  of  the  question,  then,  was  there 
during  this  period  an  understood  arrangement  between  the  presidents 
of  the  different  companies  as  to  the  proportion  of  anthracite  tonnage 
to  be  shipped  over  each  of  the  railroads? 

"  Mr.  Walteb.  Yes. 

"  Mr.  Sheabn.  And  when  was  that  understanding  arrived  at;  when 
was  It  reached? 

"  Mr.  Walteb.  Oh,  I  do  not  remember. 

"  Mr.  Sheabn.  Was  that  not  in  January,  1896? 

••  Mr.  Walteb.  I  think  it  was ;  yes.    I  think  so." 

Afterwards,  on  cross-examination,  however,  he  testified  as 
follows: 

"  Mr.  GowEN.  You  have  Just  spoken  of  these  figures  that  were  called 
the  *  presidents'  figures,'  having  to  do  with  the  relative  tonnage  over 
various  roads,  and  you  spoke  of  the  matter  as  having  originated  Id 
1896.    At  that  time,  yon  had  no  connection  with  the  Lehl^  Vall^ 

road? 
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"Mr.  Walteb.  No. 

"Mr.  GowBN.  Ton  do  not  know  anything  abont  how  the  flgnres 
started? 

"Mr.  Walter.  I  was  not  president  of  the  Lehigh  Valley  at  that 
time. 

"  Mr.  GowEN.  Yon  had  nothing  to  do  with  the  coal  business  at  that 
time? 

"Mr.  Waltkb.  No. 

"Mr.  GowEN.  During  the  time  yon  were  president  of  the  Lehigh 
Valley  Railroad  Company,  you  were  onder  no  agreement  or  under- 
standing which  was  binding  on  you,  by  which  you  undertook  to  regu- 
late the  percentage  of  shipments  over  the  Lehigh  Valley  road?  You 
could  have  decreased  your  percentage  or  run  it  up  without  violating 
any  agreement? 

"  Mr.  Walter.  Yes,  sir. 

The  natural  inference  to  be  drawn  from  Mr.  Walter's  testi- 
mony, as  well  as  that  to  be  drawn  from  Mr.  Harris's  testi- 
mony, would  seem  to  be  that,  for  some  time  prior  to  January, 
1896,  as  well  as  for  some  time  thereafter,  there  had  come  to 
be  what  was  generally  thought  a  normal  coal  tonnage  over 
the  railroads  respectively  transporting  anthracite  coal,  rep- 
resenting the  capacity  of  the  collieries  in  the  regions  tribu- 
tary to  those  roads  respectively,  as  derived  from  the  reports 
of  the  Bureau  of  Statistics  furnished  to  the  railroad  and  coal 
companies  [442]  and  the  public  generally.  It  would  also 
seem  from  Mr.  Ruley's  testimony,  as  above  quoted,  that  these 
supposititious  percentages,  which  the  so-called  "presidents' 
percentages  "  of  1896  had  by  that  time  come  to  be,  were  not 
reported  imtil  January,  1901,  in  the  monthly  reports  of  the 
Bureau  of  Statistics,  and  were  discontinued  in  May,  1903. 
Nor  is  it  to  be  inferred,  as  it  seems  to  be  by  the  counsel  for 
the  petitioner,  on  page  57  of  their  brief,  that  immediately 
after  the  meeting  of  1896,  and  not  before,  all  the  coal  inter- 
ests "  reported  to  a  common  source  their  production  and  sale 
of  coal " — ^that  is,  to  the  Ruley  Bureau  of  Statistics.  On  the 
contrary,  Mr.  Ruley's  testimony  shows  that  from  1890,  when 
he  took  charge  of  the  Bureau,  these  reports  had  been  regu- 
larly made  of  the  tonnage  carried  by  the  roads  respectively, 
as  well  as  of  the  sales  of  coal  and  prices  obtained  by  the 
various  shipper& 

The  objection  to  the  admission  of  the  copy  of  Mr.  Walter's 
testimony,  as  taken  before  the  Interstate  Commerce  C!om- 
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mission,  must  be  sustained.  It  is  testimony  taken  before  a 
body  not  judicial  but  administrative,  in  a  proceeding  between 
different  parties,  and  with  reference  to  non-identical  issues. 
It  is  not  authenticated  or  proven  by  any  witness  present  at 
the  time  the  testimony  was  taken.  It  is  therefore  not  within 
the  rules  permitting  the  testimony  of  a  witness  taken  in  one 
proceeding  to  be  used  in  another.  The  inclusion  of  this  testi- 
mony in  the  record  is  to  be  regretted,  as  it  is  embarrassing 
to  the  court  in  considering  the  weight  and  effect  of  all  the 
testimony  on  either  side.  It  may  be  said  that  the  testimony, 
as  far  as  its  substance  goes,  is  in  the  same  line  with  the  other 
testimony  on  the  part  of  the  petitioner ;  but  the  barriers  be- 
tween what  is  competent  and  incompetent  as  testimony,  can  - 
not  be  broken  down  without  creating  confusion  and  exposing 
litigants  to  dangers  from  which  they  have  a  right  to  be  pro- 
tected. 

The  testimony  of  Mr.  Ruley,  of  the  Statistical  Bureau,  in 
respect  to  the  so-called  "  presidents'  percentages,"  is  also  re- 
ferred to  in  support  of  the  general  conspiracy  charge.  This 
bureau  was  started  by  one  Jones,  in  1876,  as  a  private  enter- 
prise in  industrial  statistics,  and  he  sold  his  compilations, 
among  others,  to  the  defendant  carriers,  individually.  In 
1892,  he  sold  out  his  business  to  Ruley,  who  has  since  carried 
it  on,  and  whose  work  has  been,  and  is  now,  recognized  as 
authoritative  by  those  interested  in  industrial  statistics.  It 
is  no  doubt  tnie  that  his  patronage  or  employment  has  come 
largely  from  the  defendant  carriers  and  defendant  coal  coai- 
panics,  who  are  more  than  any  others  interested  in  these  sta- 
tistics, and  indeed,  since  1902  and  perhaps  before,  they  seem 
to  have  been  compiled  in  great  part  from  the  monthly  re- 
turns made  to  the  bureau  by  the  defendant  coal  companies 
and  the  defendant  carriers,  severally,  of  the  sales  and  ship- 
ments over  the  respective  roads,  and  the  price  obtained  for 
the  different  sizes  of  coal  at  tide  water  in  New  York  Harbor. 
Mr.  Ruley  testifies  that  these  compilations  have  been  fur- 
nished each  month  to  the  press — that  is,  to  the  coal  trade 
journals — and  thus  find  their  way  to  the  office  of  every  con- 
siderable wholesale  or  retail  dealer  in  anthracite  coal.  He 
testifies  that  they  are  also  furnished  to  the  departments  of 
the  general  and  state  governments.    After  the  award  made 
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by  the  Anthracite  Coal  Strike  Commission,  in  April,  1903. 
by  which  all  the  [448]  defendant  companies  and  other  coal 
operators  in  the  anthracite  region,  by  agreement  previously 
made  among  themselves,  were  jointly  and  severally  bound, 
it  became  necessary,  in  order  to  carry  out  the  award  of  the 
Commission,  as  to  the  sliding  scale  of  wages  fixed  thereunder, 
to  resort  to  the  monthly  compilations  of  this  Statistical 
Bureau,  in  regard  to  average  prices  for  certain  grades  of 
•oal  at  tide  water  in  New  York  Harbor. 

From  Mr.  Ruley's  testimony,  it  appears  that  the  appella- 
tion ''  presidents'  percentages  "  originated  in  one  of  the  trade 
journals  to  which  Mr.  Ruley  had  contributed  monthly  ton- 
nage reports.  In  his  cross-examination,  page  99,  volume  2 
of  the  record,  we  find  the  following : 

**  Q.  You  said  the  other  day  that  you  got  the  'presidents*  per- 
t-entages*  from  the  press,  if  I  understood  you  correctly,  or  trade 
|)aper8?--A.  I  said  they  were  published  there,  and  tluit  is  the  only 
Hource  of  information  I  had  in  mind.** 

(The  italics  are  ours.) 

•*Q.  Did  you  ever  tails  with  any  president  about  the  thinp,  one  way 
or  the  other? — A.  No,  sir." 

He  then  refers  to  a  Coal  Trade  Journal  which  had  been 
published  for  35  years  by  Mr.  Saward,  and  in  connection 
with  this  Trade  Journal  was  a  Coal  Trade  Annual,  pub- 
lished by  the  same  person.  He  said  he  had  them  with  him 
as  far  back  as  1890.  Referring  to  the  Annual  of  1800,  he 
is  asked : 

"  Q.  I  find  below,  on  page  11,  *  Reducing  the  business  done  by  each 
of  the  initial  anthracite  coal  carriers  to  the  basis  of  percentages,  one 
may  find  that  there  are  some  interesting  features  attached  thereto. 
Taking  the  years  1886-1888  (the  latter  being  the  latest  official  figures 
available)  one  finds  that  the  Reading  Company  did  an  average  of 
20.55  per  cent,  the  I^high  Valley  17.78  per  cent,  the  Central  Railroad 
of  New  Jersey  14.91  per  cent,  the  Delaware,  I^icka wanna  &  Western 
17.36  per  cent,  the  Delaware  &  Hudson  11.29  per  ce^it,  the  Pennsyl- 
vania Railroad  11.22  per  cent,  the  Pennsylvania  Coal  Company  4.55 
per  cent,  and  the  Erie  2.27  per  cent;  this  fairly  represents  the  **  ability 
to  produce  ••  of  the  several  interests  on  collieries  tributary  thereto, 
whether  the  total  output  be  40,000,000  of  tons  annually  or  less.*  Are 
you  able  to  find  anytlUng  earlier  than  that  In  any  publication  on  the 
percentage  baais?— A.  I  Judge  I  could. 

**  Q.  That  is  the  earliest  you  did  find?— A.  The  earliest  I  could  find 
in  the  ftlee. 
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"Q.  In  other  words,  for  a  long  time  the  statisticians  had  been 
dealing  with  tonnages  on  the  percentage  basis? — ^A.  Yes. 

'*  Q.  What  is  the  next  one  you  have?— A.  1891.  In  1896  th«re  is 
quite  an  ext«islve  report. 

"  Q.  Is  this  report  of  1896  one  of  the  reports  yon  had  In  mind  the 
other  day  when  you  spoke  of  these  presidents'  percattages  being  pub- 
lished?—A.  Yes,  sir.    •    •    • 

"  Q.  Without  giving  the  monthly  production  and  the  shipments  by 
the  anthracite  companies,  and  the  production  in  each  district,  with 
its  percentages,  and  the  actual  percentages  of  the  whole  shipments 
for  the  years  1890  to  1895,  each  year  separately  for  the  P.  and  R.,  the 
L.  v.,  the  a  R.  R.  of  N.  J.,  the  D.  L.  ft  W.,  the  D.  ft  H.,  the  P.  R.  R. 
the  P.  C.  Co.,  the  Brie,  the  O.  ft  W.,  and  the  D.  S.  ft  S^  on  page  21— 
are  these  figures  which  you  furnished  originally  to  these  publications 
yourself?— A.  Yes. 

"Q.  You  recognize  these  figures? — [444]  A.  I  do  not  say  I  for- 
nlshed  the  per  cents.  I  fumidied  the  tonnages  on  which  the  per- 
centages are  based. 

"  Q.  I  find  this  statement,  '  There  was  held  on  the  23d  of  January, 
1896,  a  meeting  of  the  representatives  of  the  several  anthracite  pro- 
ducing and  carrying  companies  in  order  to  come  to  some  agreement  in 
regard  to  trade  conditions  and  Its  improvement  According  to  the 
figures  presented  at  the  meeting  the  tonnage  of  the  different  com- 
panies in  1895,  as  compared  with  1894,  is  as  follows:  Then  foUows 
the  statements  of  the  companies  and  the  production  for  1895,  and  the 
per  cent  for  1894,  and  the  changes  of  increase  or  decrease  in  p»x:ent- 
ages,  the  largest  being  a  change  of  1.45  per  cent  This  was  referred 
to  a  committee  to  adjust,  which  a  week  later  brought  In  a  r^>ort  rec- 
ommending that  for  the  period  conmienclng  February  1,  1896,  and 
ending  March  81,  1897,  the  following  percentages  should  be  adopted: 
Philadelphia  ft  Reading  20.50,  Lehigh  VaUey  16.65,  Delaware,  Lacka- 
wanna ft  Western  13.35,  Central  Railroad  of  New  Jersey  11.70,  Penn- 
sylvania Railroad  11.40,  Delaware  ft  Hudson  Canal  Company  9.60, 
Erie  Railroad  4,  Pennsylvania  Coal  Company  4,  Delaware,  Susque- 
hanna ft  Western  3.20,  New  York,  Ontario  ft  Western  8^0.'  Now  are 
these  percentages  and  these  statements  the  perc«itages  and  state- 
ments you  had  in  mind  about  seeing  them  in  print  in  the  trade 
Journals?— A.  Yes. 

**  Q.  Do  you  know  of  any  earlier  publication  of  the  presidents'  per- 
centages, except  in  the  Journal  of  which  this  is  a  compilation?— A.  No, 
sir;  I  do  not 

"Q.  And  was  it  from  these  sources,  or  the  original  Journal  of 
which  tills  is  a  compilation,  from  which  yon  got  the  com];^ati<m  from 
which  you  made  your  percoitage  reports  and  figures?— A.  Yesw" 

He  afterwards  testifies  that  ever  sinoe  he  had  been  con- 
nected with  the  bureau,  since  1890,  these  journals  have  been 
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giving  the  details  of  the  anthracite  coal  statistics,  the  details 
for  the  month  and  the  details  for  each  company,  together 
with  circular  prices  of  the  diflFerent  companies  for  each 
grade  of  coal.  So  that  it  appears  that  the  only  knowledge 
that  Mr.  Ruley  had  of  a  meeting  on  the  23d  of  January,  or 
of  any  meeting  was  the  publication  in  the  trade  journal  above 
quoted.  As  to  the  statement  made  in  this  publication,  it  is 
to  be  observed  that  the  so-called  agreement  as  to  percentages 
of  coal  traflSc  to  be  distributed  among  the  carrier  companies, 
was  to  obtain  for  the  period  commencing  February  1,  1896, 
and  ending  March  31,  1897,  and  that  these  percentages  cor- 
respond very  nearly  with  those  reported  in  the  same  trade 
journal  for  the  years  1886-1888.  Counsel  for  the  govern- 
ment rely  upon  Mr.  Harris's  testimony,  that  the  understand- 
ing, such  as  it  was,  continued  in  force  as  long  as  he  remained 
president  of  the  Philadelphia  &  Reading.  We  do  not  think 
Mr.  Harris's  testimony,  taken  as  a  whole,  will  bear  out  this 
statement.  Counsel  also  rely  upon  the  fact  that  the  reports 
of  the  Bureau  of  Anthracite  Coal  Statistics  from  January, 
1901,  to  May,  1903,  show  a  calculation  of  tonnages  as  they 
would  be  if  based  on  the  so-called  presidents'  percentages. 
Referring  to  government  Exhibit  No.  7,  produced  by  Mr. 
Ruley  as  showing  the  form  of  these  reports,  we  do  not  find 
that  these  percentages  are  spoken  of  as  presidents'  percent- 
ages at  all,  though  they  undoubtedly  correspond  with  what 
were  reported  as  having  been  adopted  in  the  meeting  of 
January  23,  1896,  in  the  trade  journal  above  referred  to. 
Mr.  Ruley's  explanation  of  how  they  came  to  be  included  in 
his  report,  for  what  purpose,  why  he  abandoned  them  [445] 
after  May,  1903,  and  that  he  had  no  direction  from  any  de- 
fendant to  so  include  them,  we  think  deprives  their  inclusion 
during  the  period  mentioned  of  any  evidential  value,  as 
claimed  by  the  petitioner.  In  considering  the  question, 
whether  the  matter  of  the  so-called  presidents'  percentages 
furnishes  any  foundation  for  the  general  charge  of  combi- 
nation and  conspiracy  in  restraint  of  trade,  as  set  forth  in 
the  petition,  we  must  consider  also  the  testimony  of  the 
defendants. 

10870**— S.  Doc.  Ill,  62-1.  vol.  3 57 
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Mr.  E.  B.  Thomas,  president  of  the  Lehigh  Valley  Rail- 
road Company,  testifies,  first  as  to  the  general  charge  of  the 
petition  above  referred  to,  as  follows.  The  general  charge 
having  been  read  to  him  from  the  petition,  he  is  asked : 

"Q.  Is  that  charge  true  or  false?— A.  It  is  not  true. 

**  Q.  Did  you  ever  have  any  knowledge  of  any  such  scheme  as  that 
which  is  charged? — A.  I  never  did. 

''Q.  Has  there  ever  been  any  such  agreement  or  scheme,  or  com- 
bination, or  conspiracy  between  the  defendants? — ^A.  Never  haa  I 
have  never  Imown  the  time  when  every  party  in  the  trade  was  not  at 
liberty  to  produce  and  transport  all  the  coal  he  desired  to,  or  that 
he  could  sell.  If  he  could  not  sell  it,  he  could  throw  it  in  the  North 
River,  if  he  wanted  to. 

'*Q.  Did  that  agreement,  or  any  such  agreement  as  that,  or  any 
agreement  of  that  character,  exist  at  the  time  charged  in  the  com- 
plaint, or  at  the  time  of  the  commencement  of  this  proceeding,  June 
12,  1907? — ^A.  I  never  knew  of  any." 

Coming  to  the  question  that  the  general  conspiracy,  as 
charged,  was  begun  about  the  time  of  or  at  its  origin  in  the 
arrangement  of  the  so-called  "  presidents'  percentages,"  on 
January  23,  1896,  Mr.  Thomas's  testimony  is  as  follows: 

"Q.  Some  testimony  has  been  offered  by  the  complainant  about  a 
meeting,  or  some  meetings,  which  were  held  in  or  about  1896,  of  the 
presidents  of  the  anthracite  railroads,  at  which  there  was  an  under- 
standing, or  an  attempt  at  an  understanding,  between  them  as  to 
percentages  of  product  of  anthracite  coal  to  be  carried  by  different 
railroads  during  that  year.  Were  you  present  at  any  such  meeting 
at  that  time? — A.  Yes.  I  was  present  at  a  meeting  where  there  was 
an  attempt  made  to  reach  a  tentative  understanding  as  to  the  quantity 
of  coal,  proportion  of  coal,  that  each  road  would  transport  It  r^ated 
entirely  to  transportation. 

"  Q.  For  how  long  a  period  was  that  under  discussion?    I  mean, 

what  was  to  be  the  period . — A.  The  period  was  to  be  a  year. 

There  was  not  enough  percentage  in  a  hundred  to  go  around,  to  begin 
with. 

"  Q.  What  do  you  mean  by  that? — ^A.  I  mean  to  divide  it  Into  per 
cents,  we  had  to  put  one  hundred  and  one  per  cents  as  near  as  we 
could  come. 

"  Q.  In  other  words,  there  was  some  party  or  parties  that  were 
there  that  would  not  consent  to  the  percentage  that  was  talked  about; 
is  that  right?— A.  That  is  right. 

"  Q.  And  never  did  consent? — A.  Never  did  consent  to  it.  As  far  as 
I  have  any  knowledge,  I  do  not  think  anybody  ever  regarded  It  It 
came  about  by  reason  of  crowded  terminals,  the  question  of  distribu- 
tion of  cars  among  shippers. 
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"  Q.  I  wisb  you  would  explain  that  more  fully. — ^A.  The  Indlyidual 
operators  claimed  that,  in  times  of  scarcity  of  cars,  we  were  favoring 
onr  own  companies,  or  those  controlled  by  the  railroads,  and  that  they 
were  short  of  cars.  There  was  an  attempt  to  distribute  the  tonnage 
to  be  handled  on  colliery  production.  The  individual  shippers  would 
[446]  load  up  the  cars  and  send  them  to  tide  water  or  to  any  other 
destination  and  allow  them  to  accumulate  and  have  no  market  for 
them.  They  crowded  our  terminals  and  then,  when  times  came  up 
that  our  own  companies  had  not  done  the  same,  they  claimed  their 
same  proportion  of  cars  right  along;  and  it  was  an  endeavor  to  con- 
duct the  distribution  of  cars  and  movement  of  tonnage  In  a  more 
orderly  manner  and  in  a  more  businesslike  manner  than  it  had 
previously  been. 

*'  Q.  And  to  meet  these  complaints? — ^A.  To  meet  these  complaints. 

"Q.  And  to  enable  the  railroad  companies  to  meet  these  com- 
plaints?—A.  Precisely. 

**  Q.  Was  any  demand  made  at  that  time,  or  was  any  suggestion  of 
any  demand  made,  to  curtail  the  output  of  coal? — ^A.  None  whatever. 
I  recollect  George  B.  Roberts,  who  represented  the  Pennsylvania  at 
that  meeting,  stating  distinctly  that  he  would  not  discuss  any  question 
of  that  kind  or  have  anything  to  do  with  it;  with  which  I  heartily 
accorded.    •    •    • 

"  Q.  The  percentages  which  were  considered  at  that  time  were  the 
percentages  which  have  sometimes  been  referred  to  in  this  testimony 
as  the  'presidents'  percentages*? — ^A.  I  assume  that  they  were. 

*•  Q.  Did  that  understanding  or  talk  ever  go  into  effect  as  an  agree- 
ment?— A.  Never. 

•*Q.  Was  It  ever  put  into  operation? — A.  I  think  some  people  tried 
to  live  up  to  it  a  little  while,  until  they  found  the  other  fellow  was 
not. 

"Q.  Was  there  ever  any  talk  about  continuing  it  after  th^  first 
year? — A.  Never. 

"  Q.  By  anybody?— A.  There  never  was  any  meeting  held  after  the 
first  one,  and  I  do  not  think  there  were  any  practical  results  out  of 
that 

**  Q.  Has  there  at  any  time  since,  except  as  to  this  early  attempt  by 
some  of  them,  been  any  observation  by  the  companies  of  these  per- 
centages which  were  adopted  at  that  time? — ^A.  Not  to  my  knowledge. 

"Q.  Has  the  Lehigh  Valley  Company  ever  observed  them?— A.  It 
has  not" 

Elsewhere,  in  speaking  of  these  so-called  "  percentages," 
he  says :  "  I  do  not  think  that  tentative  understanding  entered 
into  ever  had  any  practical  result."  He  speaks  of  it  repeat- 
edly as  an  abortive  attempt  on  the  part  of  the  carriers  to 
prevent  congestion  of  cars  at  the  water  terminals  and  docks, 
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and  to  regulate  the  distribution  of  cars  at  the  colliers.  He 
says,  during  the  course  of  his  testimony  above  quoted,  that 
it  was  directed  against  a  usage  of  the  independent  operators 
to  load  up  long  trains  of  cars,  and  to  use  the  same  to  store 
up  coal  mined  in  advance  of  demand,  but  that  whatever  the 
purpose  of  the  same  was,  it  was  not  lived  up  to  even  for  the 
year  during  which  it  was  to  be  tried. 

William  Truesdale,  another  witness  called  by  Uie  defend- 
ants, at  the  time  of  testifying  had  been  president  of  the 
Delaware,  Lackawanna  &  Western  Railroad  Company  since 
March  1,  1889.  In  the  course  of  his  examination,  he  testifies 
as  follows: 

**  Q.  What  is  meant  by  presidents'  percentages? — A.  I  do  not  be- 
lieve I  am  familiar  enough  with  that  matter  to  give  any  explanation 
of  it.  It  is  something  that  was  arranged  long  prior  to  my  connection 
with  the  Lackawanna  Road,  which  had  nothing  to  do  with  our  affairs 
since  then,  If  it  ever  had. 

[4471  "Did  you  ever  enter  into  any  agreement  with  any  other 
I)erson  whereby  the  tonnage  of  the  different  coal  carrying  railroads 
was  distributed  according  to  certain  arbitrary  percentages? — A. 
There  was  never  such  an  agreement  that  1  recollect  of  since  my  con- 
nection with  the  Lackawanna  Railroad. 

"  Q.  Has  there  been  any  distribution  of  tonnage  according  to  any 
I)ercentage? — A.  There  has  not. 

**  Q.  Do  you  know  what  the  alleged  presidents'  percentages  are? — 
A.  I  know  what  is  referred  to  by  that. 

•*  Q.  The  Delaware,  Lackawanna  &  Western's  percentage,  I  believe, 

is  said  to  be . — A.  Thirteen  and  thirty-five  one-hnndredths  per  c«it 

under  those  old  percentages. 

**Q.  State  whether  or  not  the  Delaware,  Lackawanna  &  Western 
tonnage,  since  your  connection  with  the  railroad,  has  been  maintained 
at  about  thirteen  and  thirty-five  one-hundredths  per  cent? — ^A.  No.  sir. 
1  think  nearly  every  year  we  exceed  that  very  mndL 

"  Q.  State  whether  or  not,  since  your  connection  with  the  Delaware, 
Lackawanna  &  Western  Railroad,  you  liave  produced  all  the  coal  that 
you  could  profitably  sellV — A.  We  certainly  have,  and  moat  of  the 
time  we  operate  our  collieries  to  the  limit  of  their  capacity.    •     •     • 

**  Q.  And  you  have  sold  that  coal  at  the  best  price  yon  could  obtain 
for  it?— A.  We  have." 

W.  A.  Lathrop,  a  witness  produced  by  the  petitioner,  had 
been  in  charge  of  the  mines  of  the  I^ehigh  Valley  Coal  Com- 
pany between  1889  and  1901,  and  president  of  the  Lehigh 
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Coal  &  Navigation  Company  since  March,  1907.  In  the 
course  of  his  examination,  he  testified  as  follows: 

**  Q.  Are  the  collieries  of  your  company  operated  to  their  capacity 
throughout  the  year,  and  have  they  been  since  your  connection  with 
It? — ^A.  Practically  so.  There  are  times  during  the  summer  when  that 
is  not  done»  because  we  cannot  find  the  people  to  buy  our  coal.  B<xcept 
that,  they  are  worked  practically  full  time. 

"  Q.  What  proportion  of  the  entire  production  of  anthracite  does 
your  company  put  out? — ^A.  I  think  the  total  production  last  year  was 
about  67,000,000,  as  near  as  I  remember,  and  our  production  was  not 
quite  3,000,000.  That  would  be  about  5  per  cent,  a  little  less  than  5 
per  cent 

"  Do  you  endeavor  to  so  operate  your  mines  as  to  produce  about 
that  per  cent  from  month  to  month  of  the  entire  output?— A.  No,  sir; 
we  do  not  pay  any  attention  to  that. 

"  Q.  You  pay  no  attention  to  the  output  of  the  other  companies? — 
A.  We  get  out  all  the  coal  we  can  find  customers  for.  We  would  be 
glad  to  get  out  more  if  we  could  find  them." 

Mr.  George  F.  Baer,  who  testifies  that  he  has  long  been 
familiar  with  the  affairs  of  the  predecessors  of  the  present 
defendants,  the  Reading  Company,  the  Reading  Railway 
Company,  and  the  Reading  Coal  &  Iron  Company,  as  counsel 
for  and  director  in  the  same,  in  1901  became  president  of  the 
defendant  companies  above  named.  After  stating  that  the 
Philadelphia  &  Reading  Railway  Company  is  not  a  com- 
petitor for  the  carriage  of  coal,  which  originates  in  the 
northern  or  Wyoming  region  and  the  Lehigh  or  middle 
region,  and  that  the  operations  and  holdings  of  the  Phila- 
delphia &  Reading  Coal  &  Iron  Company  are  confined  en- 
tirely to  what  is  known  as  the  lower  and  Schuylkill  region, 
testifies  as  follows : 

[448]  "Q.  Was  there  ever  at  any  time,  or  Is  there  now,  anything 
In  the  nature  of  a  division  agreed  upon  or  participated  In  by  these 
defendants,  of  the  tonnage  carried  by  them? — ^A.  None  whatever. 
There  is  absolutely  no  division  of  coal  tonnage  and  has  not  been  to 
my  knowledge  during  the  period  since  my  active  connection  with  the 
systems.  During  my  administration,  of  wlilch  I  can  speak  absolutely, 
there  never  was  any  division  or  attempted  division  of  coal  tonnage. 
We  mine  and  market  all  the  coal  we  can,  without  regard  to  what 
other  companies  are  doing.  It  Is  as  free  and  open  a  market,  so  far 
as  that  goes,  as  exists  in  any  commodity  in  the  world." 

Taken  in  connection  with  the  defendants'  testimony,  above 
quoted,  it  is  not  without  significance  too,  that  tables,  filed  as 
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exhibits  by  the  government,  of  the  tonnages  of  the  different 
defendant  carriers  after  1896,  are  utterly  inconsistent  with  the 
existence  of  any  pooling  agreement.  We  take  the  foUowing 
analysis  of  certain  of  these  tables  from  the  brief  of  the  Le- 
high Valley  Railroad  &  Coal  Companies.  Taking  the  gov- 
ernment's specimen  report  (Exhibit  7,  voL  3,  p.  34)  for  the 
live  months  of  1903,  it  appears  that  over  1,500,000  tons,  on 
which  the  freight  at  an  average  of  $1.24  per  ton,  amounted 
to  about  $1,860,000,  was  carried  by  some  railroads  in  excess 
of  their  allotments,  provided  the  pooling  agreement  existed 
at  that  time.  The  want  of  conformity  by  the  defendant 
carriers  and  others  to  the  so-called  "  presidents'  percentages," 
from  1896  to  1908,  is  more  comprehensively  shown  in  the 
table  furnished  by  the  Erie  Exhibit  No.  16,  vol.  6,  p.  455, 
exhibiting  the  yearly  percentages  of  shipments  of  anthracite 
coal  by  the  several  transporting  companies,  from  1892  to 
1908,  inclusive. 

Taking  from  this  table  only  the  figures  for  the  years  1806  to  1908» 
they  show  that  some  railroads  carried  tomiage  greatiy  in  excess  and 
others  as  much  short  of  the  tonnages  allowable  under  the  supposed 
pooling  agreement,  to  wit: 


Tons  over. 


Tons  under. 


Reading , 

Lehigh  Valley., 
Jersey  Central., 
D.,L.  &  VV.... 

D.&H 

Penna 

Erie 

O.AW 

D.8.  AS 


8,341,078 
10,780,454 


7,060,496 


23,041,028 


3,400,883 
1,706,IU5 


034,138 
13,185,548 
1,570,867 


3,160,004 


That  is  to  say,  the  three  railroads,  Jersey  Central,  Lacka- 
wanna, and  Ontario  &  Western,  violated  the  agreement,  if 
it  existed,  by  carrying  over  22,000,000  tons  more  than  they 
had  right  by  the  agreement  to  do.  The  earnings  on  this  ton- 
nage, at  an  average  rate  of  $1.24  per  ton  (see  voL  2,  p.  690) 
would  have  been  $27,280,000,  which  represents  approximately 
the  amount  that  these  three  railroads  obtained  in  earnings 
in  excess  of  their  right  under  the  agreement,  if  it  existed, 
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and  there  is  no  evidence  that  any  complaint  was  ever  made 
by  any  of  the  companies  on  this  account. 

We  are  compelled  to  conclude  that  thus  far  the  direct  evi- 
dence relied  upon  by  the  government  to  show  that  all  the 
before  mentioned  defendants  have  long  been  parties  to  a 
general  combination  and  con[449]spiracy,  commencing 
presumably  in  1896  and  continuing  down  to  the  filing  of  the 
petition,  which  stifles  competition  and  obstructs  trade  and 
commerce  among  the  states  in  anthracite  coal,  fails  to  estab- 
lish that  charge,  and  we  turn  now  to  a  consideration  of  what 
may  be  called  the  indirect  testimony  adduced,  from  which 
it  is  contended  the  existence  of  such  general  conspiracy 
must  be  inferred.  In  this  respect,  we  are  called  upon  chiefly 
to  consider  the  acts  charged  in  the  seventh  paragraph  of  the 
petition  to  have  been  committed  by  certain  groups  of  the 
defendants  in  development  of  this  illegal  combination,  and 
in  furtherance  of  its  illegal  purpose,  of  which  we  have  al- 
ready given  a  sunmiary. 

The  first  of  these  has  relation  to  the  so-called  65  per  cent 
contracts.  Much  testimony  has  been  taken  on  both  sides  in 
explanation  of  these  contracts,  which  must  be  examined,  in 
order  to  determine  their  character.  It  appears  that,  long 
prior  to  1890,  it  had  become  a  custom  more  or  less  prevalent 
in  the  anthracite  region,  for  the  smaller  operators  of  col- 
lieries to  sell  the  product  of  their  mines  to  the  large  coal 
companies  producing  and  shipping  coal  in  their  neighbor- 
hood, f.  o.  b.  on  the  railroad  to  which  ther  mines  and  terri- 
tory were  contiguous  and  naturally  tributary.  The  terms  on 
which  these  sales  were  made  gradually  came  to  be  common 
to  all  parties  so  engaged;  that  is  to  say,  instead  of  a  fixed 
money  price  per  ton,  it  was  agreed  that  the  small  producer 
or  independent  operator  who  delivered  his  coal  f .  o.  b.  on  the 
cars,  should  receive  a  certain  per  cent  of  the  average  price 
at  which  that  grade  of  coal  was  sold  during  the  month  in 
the  tide- water  market  of  New  York  Harbor.  Out  of  the 
balance  over  such  percentage  must  come  the  freight  of  the 
carrying  company,  and  whatever  profit  there  might  be  for 
the  purchasing  coal  company.  The  advantages  of  such  sales 
to  the  independent  and  smaller  operators  were  stated  by 
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many  witnesses  of  that  class.  To  have  marketed  their  own 
coal  would  have  required  sales  agents  and  the  maiirtenance 
of  officers  at  the  various  market  points,  and  would  have  en- 
tailed the  cost  of  insurance  and  the  risk  of  collections,  and 
not  infrequently  the  cost  of  storage,  upon  the  seller.  All 
this  was  avoided  by  the  contracts  in  question,  and  the  seller, 
upon  delivery  of  the  coal  upon  the  cars,  was  done  with  it  and 
received  each  month  from  a  responsible  buyer  the  price  of 
his  coal,  as  determined  by  the  contract.  There  is  no  doubt 
from  the  evidence  that  this  method  of  dealing  between  the 
large  companies  and  the  smaller  operators  grew  in  favor 
with  both  parties  to  the  contracts.  The  large  purchasing 
companies  being  compelled  to  maintain  sales  agents  and 
offices  at  the  market  points  and  provide  for  insurance  or 
storage,  if  needed,  were  put  to  little  additional  expense  in 
caring  for  and  disposing  of  the  coal  thus  purchased.  There 
is  no  evidence  to  show  that  this  custom  had  its  origin  and 
subsequent  growth  in  any  agreement  or  concerted  scheme  on 
the  part  of  the  defendant  carriers  or  coal  companies,  or 
others  in  the  business. 

The  testimony  of  the-  operators  called  by  the  government. 
and  occupying  a  large  space  in  the  record,  shows  that  this 
custom  had  commenced  back  as  far  as  1860,  one  of  them  say- 
ing that  they  were  educated  to  it  from  the  first,  by  reason 
of  the  difficulty  of  getting  cars  [450]  and  transportation 
just  when  they  wanted  it,  to  meet  sales,  but  they  all  say  that 
the  principal  reasons  were  those  above  enumerated — the  ex- 
pense of  maintaining  selling  agencies  and  offices,  risk  of  han- 
dling, and  expense  of  storage,  as  contrasted  with  the  regular- 
ity and  certainty  of  payment  secured  by  the  method  of 
selling  f.  o.  b.  to  the  large  companies. 

The  rate  of  these  percentage  contracts  was  at  first  as  low 
as  40  or  45  per  cent.  This  percentage  rose  gradually  to  55  per 
cent.  About  1890,  and  for  some  time  prior  thereto,  there  had 
been  some  dissatisfaction  expressed  by  the  selling  operators 
with  the  returns  coming  to  them  und^  these  contracts.  This 
dissatisfaction  culminated  in  1892,  in  an  arrangement  by 
which  certain  of  the  coal  companies  in  the  Wy<»iung  re^on 
offered  to  take  the  product  of  the  mines  of  the  independent 
operators  contiguous  and  tributary  to  certain  of  the  rail- 
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roads,  on  a  60  per  cent  basis.  This  seems  to  have  been  the 
result  largely  of  negotiations  had  with  Simpson  &  Watkins, 
large  colliery  owners  of  that  region.  (See  testimony  of  Clar- 
ence D.  Simpson,  Record,  vol.  2,  p.  440  et  seq.)  Simpson 
had  insisted  on  65  per  cent,  but  60  per  cent  was  finally  agreed 
upon.  This  percentage  seems  to  have  been  adopted  by  all  the 
other  coal  companies  and  coal  roads;  whether  by  any  con- 
cert or  agreement  among  them,  does  not  appear.  This  rate 
<?enerally  obtained  until  about  1899,  when  demands  were 
made  by  some  of  the  independent  operators,  whose  contracts 
had  expired  or  were  about  to  do  so,  for  an  increase  in  the 
percentage  prices  to  65  per  cent.  Negotiations  between  the 
representatives  of  the  independent  operators  and  the  coal 
companies  and  railroads  were  carried  on  for  some  time,  with- 
out result,  when  early  in  the  fall  of  1900,  a  general  strike  of 
the  coal  miners  and  laborers  of  the  whole  anthracite  region 
took  place,  resulting  in  an  entire  cessation  of  the  production 
of  anthracite  coal. 

There  is  some  conflict  in  the  testimony  and  in  the  conten- 
tions of  counsel,  as  to  the  influences  which  brought  about,  on 
the  part  of  the  large  coal  companies  and  coal  carrying  roads, 
an  acquiescence  in  this  demand  for  65  per  cent  contracts. 
We  think,  however,  it  is  established  by  the  clear  preponder- 
ance of  the  testimony  that,  during  the  autumn  of  1900,  those 
controlling  the  large  coal  companies  and  railroads  affected 
by  the  strike,  were  induced  to  concede  to  the  striking  miners 
a  10  per  cent  increase  in  their  wages;  that  though  this  was 
agreed  to  on  the  part  of  the  representatives  of  these  compa- 
nies, the  smaller  and  independent  operators  were  unwilling 
to  accede  to  this  increase,  on  the  ground  that  it  would  neces- 
sitate the  production  of  coal  by  them  at  a  loss.  As  the  strike 
extended  over  the  whole  anthracite  region,  and  affected  all 
producers  of  coal  alike,  the  representatives  of  the  striking 
miners  refused  to  accept  the  settlement  on  the  basis  of  this 
increase,  unless  agreed  to  by  practically  all  the  producers  and 
operators  throughout  the  region. 

The  proposed  settlement  having  been  thus  brought  to  a 
standstill,  conferences  took  place  between  representatives  of 
the  large  coal  producing  companies  and  these  dissentient 
operators — notably  with  those  who  had  been  parties  to  the 
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expired  60  per  cent  contracts,  with  the  result  that  it  was 
agreed  that  new  contracts  should  be  framed  and  [451]  Al- 
tered into,  by  which  65  per  cent  of  tide  water  prices  should 
be  given  by  the  purchasing  companies,  instead  of  the  60 
per  cent  of  the  price  obtained  at  tide  water  under  the  former 
contracts,  in  consideration  of  the  entire  output  of  the  mines 
of  the  contracting  operators,  without  limitation  as  to  time, 
"shipments  to  be  made  from  time  to  time  as  called  for  by 
the  buyer."  On  these  terms,  such  operators  were  to  join  in 
the  settlement  of  the  strike  on  the  basis  of  a  10  per  cent 
increase  in  wages.  Pursuant  to  this  agreement,  a  form  of 
contract,  embodying  its  terms,  was  drawn  up,  which  was 
presumably  acceptable  to  all  parties.  At  all  events,  con- 
tracts substantially  in  this  form  were  thereafter,  from  time 
to  time,  executed  severally  between  the  thwetofore  purchas- 
ing coal  companies  and  many  of  such  so-called  independent 
miners  as  produced  their  coal  in  territory  contiguous  and 
tributary  to  the  roads  over  which  the  purchasing  com- 
panies shipped  their  coal.    These  contracts  provided  that: 

'*The  general  average  f.  o.  b.  prices  herein  referred  to  shaU  be 
determined  by  a  disinterested  expert  accountant,  satisfactory  to  both 
parties,  to  whom  the  buyer  shall  furnish,  not  later  than  the  8th  of 
each  month,  a  statement  of  the  quantity  of  each  sise  sold  during  the 
preceding  month,  and  the  amount  realized  therefor  by  the  boyer  at 
tide  on  all  sales  of  each  size  of  coal  from  the  •  •  •  region,  and 
the  accouutaut  each  month  shall  make  a  true  average  price  for  each 
size  sold  at  tide  of  all  the  coal  sold  from  the  same  region,  and  the 
average  prices  thus  obtained  shall  be  furnished  by  the  aeeoiintant  to 
the  buyer  and  seller." 

The  expert  accountant  selected  to  make  these  returns  was, 
naturally,  Mr.  Ruley,  of  the  Statistical  Bureau,  who  had 
since  1890  been  furnishing  these  same  statistics  to  the  coal 
producing  companies  and  all  others  interested. 

Counsel  for  the  government  argue  from  the  fact  that  these 
accounts  were  so  rendered  to  the  parties  interested,  that  there 
must  have  been  some  concert  or  agreement  in  vicdation  of 
the  act  of  Congress  among  the  defendants  and  others,  with 
reference  thereto.  We  cannot  so  regard  it.  It  is,  of  course, 
possible  that  the  information  obtained  from  these  monthly 
reports  of  the  Statistical  Agency  or  Bureau  maintained  by 


Digitized  by 


Google 


UNITED  STATES  V.  BEADING  CO.  901 

Opinion  of  the  Court 

Mr.  Ruley  and  his  predecessor,  might  have  been  of  some  use 
to  such  a  combination  as  is  charged  in  the  bill,  to  maintain 
rates  of  freight  or  prices  of  coal  in  the  anthracite  region,  but, 
in  the  absence  of  any  direct  proof  of  such  a  combination,  it 
is  a  very  violent  presumption,  indeed,  that,  because  of  the 
existence  of  such  statistics  and  monthly  reports,  published  in 
all  the  trade  journals  of  the  country  and  in  the  hands  of 
every  retailer  of  coal,  as  well  as  in  those  of  every  producer 
of  coal,  there  must  have  been  such  an  illegal  combination; 
and  this  too,  in  face  of  the  fact  that  many  obviously  legiti- 
mate and  useful  purposes  were  to  be  subserved  by  such  pub- 
lications, to  which  all  intelligent  persons  interested  in  the 
conduct  of  the  business  of  producing,  selling,  carrying  and 
consuming  coal  would,  for  their  own  information  and  ad- 
vantage, refer.  There  does  not  seem  to  be  the  slightest 
direct  proof,  apart  from  the  presumption  we  are  asked  to 
indulge  in,  of  any  illegal  combination  or  contract  promoted 
by  the  use  of  these  statistics.  The  reports  were  public,  and 
there  is  not  the  slightest  intimation  of  any  secret  correspond- 
ence between  the  Statistical  Bureau  and  the  defendants. 
This  information,  [453]  open  to  every  one,  was  doubtless 
useful  in  many  legitimate  ways  to  those  who  subscribed  for 
and  supported  it.  We  might  as  well  be  asked  to  draw  un- 
favorable inferences,  in  the  absence  of  other  proof,  from  the 
use  by  the  defendants  of  the  statistics  published  by  the  state 
or  federal  governments,  concerning  mining  operations  and 
the  coal  supply  of  the  country. 

The  genesis  of  these  contracts  being  found  in  the  long- 
established  custom  above  described,  the  general  raising  of 
the  percentage  of  price  at  tide  water  to  be  given  to  the  indi- 
vidual seller,  incident  to  the  settlement  of  the  strike,  and  the 
insistence  by  the  so-called  independent  operators,  whose 
previous  contracts  had  expired,  is  not  to  be  considered  as 
necessarily  predicated  on  any  concert  or  agreement  de- 
nounced by  the  act.  Moreover,  these  contracts  were  clearly 
intrastate  and  not  interstate  in  their  character.  They  were 
complete  when  the  coal  was  delivered  at  the  mines  f.  o.  b.  to 
the  buyer.  They  did  not  control  or  affect,  except  indirectly 
and  incidentally,  interstate  cc»nmerce;  much  less  did  they 
guppress  or  restrain  such  commerce.    No  stipulation  of  the 
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contract  directly  or  indirectly  toudied  the  movement  or  dis- 
position of  the  coal  by  the  buyer  after  its  delivery  ujider  the 
contract  to  purchase.  Such  buyer  might  have  withheld  all 
the  coal  thus  purchased  from  the  stream  of  interstate  com- 
merce, disposed  of  it  in  the  state  where  it  was  bought,  or  in 
any  other  way  exercised  to  the  fullest  extent  every  right 
appertaining  to  complete  ownership  of  personal  property. 
The  law  of  July  2,  1890,  can  not  be  so  construed,  or  such  a 
purpose  be  imputed  to  those  who  enacted  it,  as  to  strike  with 
nullity  the  legal  intrastate  contracts  which  do  not  in  purpose 
or  effect  directly  relate  to  or  touch  "  commerce  with  foreign 
nations  or  among  the  several  states."  No  judgment  of  the 
Supreme  Court  sanctions  such  an  interpretation.  On  the 
contrary,  that  court  has  always  adhered  to  the  doctrine  that 
the  manufacture  and  sale  of  commodities  within  a  state  are 
not  within  federal  control  under  the  commerce  law,  merely 
because  such  commodities  may,  as  well  as  may  not,  after 
their  manufacture  or  sale,  become  the  subject  of  interstate 
commerce.  These  contracts  were  not  for  the  sale  of  coal  to 
be  delivered  in  another  state.  They  did  not  reach  beyond 
the  delivery  of  coal  f.  o.  b.  the  cars  at  the  breakers.  If  such 
coal  afterwards  entered  the  stream  of  interstate  commerce,  it 
was  because  the  buyer  chose  that  it  should  do  so,  and  it  was 
then  within  federal  jurisdiction  under  the  commerce  clause 
of  the  Constitution.  But  the  contracts  by  which  the  title 
to  such  coal  was  acquired,  not  relating  to  or  affecting,  except 
incidentally  and  indirectly,  interstate  commerce,  are  not 
amenable  to  federal  control. 

It  is  said,  however,  that  these  contracts  were  made  pur- 
suant to  concert  or  agreement  entered  into  among  the  pur- 
chasing coal  companies.  It  might  be  a  question  whether 
such  contracts,  even  if  the  result  of  concert  and  combinaticm, 
were  in  restraint  of  trade.  But  the  evidence  does  not  satis- 
factorily establish  the  existence  of  such  combination  or  con- 
cert. The  contracts  were  made,  not  by  all  with  all,  or  by  all 
with  one,  but  by  the  coal  companies  severally  with  individual 
operators.  In  all  essential  features,  these  c<Mitracts  took  the 
place  of  the  expiring  contracts,  whose  history  and  genesis 
we  have  summarized.  They  were  the  result  of  the  natural 
development  of  the  business  and  the  peculiar  [468]  condi- 
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tions  pertaining  thereto  in  the  coal  region  during  a  long 
series  of  years,  and  so  far  from  being  in  restraint  of  com- 
merce, contributed  largely  to  its  orderly  and  healthy  growth. 
That  the  price  given  was  determined  by  the  price  obtained 
for  similar  coal  at  tide-water  in  New  York  Harbor,  did  not 
impress  an  interetate  character  upon  the  contracts  in  ques- 
tion. It  was  merely  the  fixing  of  the  standard  by  which  the 
prices  should  be  measured,  and  in  no  wise  differed  from  the 
fixing  of  the  price  of  such  coal  by  the  price  obtained  in  San 
Francisco  or  Boston.  In  fact,  the  evidence  is,  that  a  large 
part  of  the  coal  so  purchased  was  not  taken  to  tide  water  at 
all,  but  was,  to  a  considerable  extent,  disposed  of  in  the  state 
of  Pennsylvania. 

Nor  does  the  mere  fact  that,  during  the  long  period  when 
these  contracts  were  in  vogue,  there  was  equality  in  the  per- 
centage offered  and  paid  by  the  buyers  to  the  sellers,  or  prac- 
tical equality  in  the  prices  obtained  by  different  defendants 
as  sellers  at  tide- water,  argue  any  concert  or  combination  de- 
nounced by  the  act  of  Congress.  Equality  in  prices  for  staple 
articles  given  and  received,  is  the  general  result  of  free  com- 
petition among  buyers  and  sellers.  Of  this,  the  grain  markets 
and  cotton  markets  of  the  world  furnish  signal  examples. 
Nor  can  we  attribute  to  the  so-called  ()5  per  cent  contracts  an 
inherent  illegality  under  the  law,  in  the  fact  that  they  provide 
for  the  purchase  by  the  coal  companies  of  the  whole  product 
of  the  mine,  whereas  the  percentage  contracts  prior  to  1900 
or  1902  were  to  continue  only  for  a  term  of  years.  To  buy 
the  whole  product  of  a  mine  is  just  as  legitimate  a  transaction 
as  to  buy  a  portion  of  it  To  buy  the  whole  produce  is  just 
as  legitimate  as  to  buy  the  mine  itself.  And  it  is  difficult  to 
see  how  the  65  per  cent  contracts  directly  affect  interstate 
commerce,  if,  as  seems  clear  to  us,  those  to  which  they  suc- 
ceeded did  not.  A  form  of  contract  used  for  purchase  and 
sale  under  these  contracts  has  been  shown.  Uniformity  in 
the  framework  of  these  contracts  would  seem  to  be  the 
natural  result  of  the  situation,  each  seller  demanding  the 
terms  that  obtained  among  other  sellers,  and  is  no  more  evi- 
dence of  concert  or  agreement,  illegal  or  otherwise,  than  the 
imiform  character  of  negotiable  notes  and  bills  of  lading,  as 
used  in  the  business  world.    There  is  no  evidence  to  show 
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that  the  coal  bought  by  the  coal  companies  under  these  65 
per  cent  contracts  was  not  sold  by  them  in  competition  with 
each  other,  just  as  it  is  proved  all  other  coal  owned  or  pro- 
duced by  them  was  sold,  whether  at  tide- water  in  New  York 
City,  or  elsewhere. 

Being  clearly  of  the  opinion  that  these  so-called  65  i>er 
cent  contracts  are  not  within  the  mischief  denounced  by  the 
act  of  July  2,  1890,  and  have  no  proved  connection  with  any 
general  combination  or  conspiracy,  as  charged  in  the  seventh 
paragraph  of  the  bill,  I  think  as  to  them  the  bill  should  be 
dismissed. 

Nor  can  we  agree  that  the  abortive  or  abandoned  attempts 
by  the  defendants,  or  some  of  them,  to  come  to  agreements 
or  arrangements  in  1876,  1884,  and  1886,  even  if  admitted  to 
be  of  a  character  now  denounced  by  the  act  of  July  2,  1890, 
have  any  evidential  bearing,  remote  or  otherwise,  upon  the 
charge  now  being  considered  by  the  court.  In  the  first  place, 
the  several  acts  referred  to  were  legal  when  made.  They 
certainly  violated  no  act  of  Congress  then  in  force;  and  in 
the  [464  J  second  place,  were  abandoned  long  before  the 
passage  of  the  act  now  under  consideration. 

If  no  general  agreement  or  conspiracy  in  violation  of  the 
act  has  thus  far  been  disclosed  by  the  testimony,  direct  or 
indirect,  it  is  hardly  worth  while  to  consider  in  this  connec- 
tion at  any  length,  the  separate  acts  of  individual  defendants 
or  groups  of  defendants,  so  far  as  they  are  alleged  to  have 
been  committed  as  steps  in  the  development  of  the  general 
illegal  combination  charged  in  the  petition,  and  in  further- 
ance of  its  illegal  purposes.  Nor  do  these  separate  acts  con- 
stitute circumstances  from  which  the  existence  of  such  gen- 
eral unlawful  combination  and  agreement  can  be  inferred. 
The  alleged  absorption  by  the  Erie  Railroad  Company,  in 
January,  1898,  of  the  New  York,  Susquehanna  &  Western 
Railroad  Company,  even  if  it  were  held  violative  of  the 
provisions  of  the  act  of  July  2,  1890,  on  the  part  of  the  two 
companies  concerned,  has  no  relation  whatever,  necessary  or 
otherwise,  to  any  general  conspiracy,  such  as  is  charged 
against  all  the  defendants.  The  same  observation  is  true, 
also,  of  the  transaction  in  which  the  Reading  Company  ac- 
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quired  a  majority  of  the  shares  of  the  capital  stock  of  the 
Central  Railroad  Company  of  New  Jersey,  thereby,  as  al- 
leged, uniting  and- bringing  together  under  a  common  head 
and  source  of  control,  that  company  and  the  Philadelphia 
&  Eeading  Railway  Company.  In  fact,  if  all  be  true,  as  is 
alleged  of  these  two  transactions,  they  enabled  these  two 
groups  of  defendants  to  compete  more  efficiently  with  some 
of  the  other  defendants.  They  certainly  do  not  tend  to  prove 
the  conspiracy  which  must  be  assumed,  if  they  are  to  be  con- 
sidered as  steps  in  the  development  or  furtherance  thereof. 

A  careful  consideration  of  the  very  able  argument  and 
brief  of  the  counsel  for  the  government,  does  not  convince 
us  that  the  evidence  discloses  any  such  general  contract,  com- 
bination or  conspiracy  among  the  defendants  in  restraint  of 
trade  or  commerce  among  the  several  states,  or  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  same,  as 
charged  in  the  petition.  Certainly  there  is  no  direct  evi- 
dence of  such  a  combination  or  conspiracy,  and  we  think  it  is 
equally  obvious,  from  what  we  have  just  said,  that  there  is 
no  indirect  or  convincing  circumstantial  evidence  of  the 
existence  of  such  a  conspiracy.  The  things  herein  charged 
are  violations  of  law,  and  constitute  the  crimes  denounced 
by  the  act.  We  refrain  from  saying  that,  on  that  account, 
the  degree  of  proof  of  their  commission  should  be  that  re- 
quired upon  the  trial  of  indictments  therefor.  It  suffices  to 
say  that  the  evidence  should  be  such  as  to  convince  the  mind 
of  the  tribunal  to  which  it  is  addressed,  that  the  acts  de- 
nounced by  the  law  have  been  committed.  The  consequences 
attending  the  finding  of  the  defendants  guilty  of  the  acts 
charged  in  the  petition  in  this  proceeding,  are  certainly 
very  serious,  not  only  to  the  defendants,  but  to  a  large  por- 
tion of  the  public  and  to  many  innocent  persons  involved 
in  these  transactions.  As  we  have  before  said,  this  consid- 
eration can  only  be  pertinent  to  invoke  a  more  careful  con- 
sideration of  the  testimony  adduced  in  support  of  the 
charges  made  in  the  petition. 

We  are  not  unmindful  that  the  conspiracies  and  ccwnbina- 
tions  forbidden  by  the  act  may  be  proved  otherwise  than  by 
direct  and  positive  testimony  of  definitively  formed  agree- 
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meiitB,  and  that  it  is  a  part  of  the  [46&]  law  of  conspiracy, 
that  ^'  if  there  is  a  meeting  of  minds  brought  about  in  any 
way  to  accomplish  the  common  purpose,  the  essentials  of  a 
guilty  combination  are  all  satisfied."  We  fail,  however,  to 
find  in  any  of  the  acts  and  transactions  disclosed  by  the 
testimony,  evidence  of  any  general  combination  or  purpose  to 
combine  in  violation  of  the  provisions  of  the  act  continuing 
after  the  date  of  its  enactment  Except  as  hereinafter  stated, 
we  cannot  find,  from  any  fair  intendment  of  the  act  in  ques- 
tion, a  purpose  to  denounce  general  conditions  and  relaticms 
such  as  now  exist  among  the  parties  engaged  in  the  mining, 
selling  and  transportation  of  anthracite  coal,  whether  intra- 
state or  interstate  in  its  character,  disclosed  by  the  evidence, 
as  now  existing  since  July  2,  1890,  and  we  can  impute  no 
intention  to  the  framers  of  the  act  to  disturb  such  conditions. 

To  violate  the  act,  there  must  be  a  contract,  combination 
or  conspiracy,  which  in  purpose  or  effect  tends  to  restrain 
trade  or  commerce  among  the  states,  or  to  monopolize  some 
portion  thereof.  Whether  in  purpose  or  effect  violative  of 
the  act,  such  contract,  combination  or  conspiracy  must  have 
the  ordinary  meaning  attached  to  those  words.  There  must 
be  the  meeting  of  the  minds  of  two  or  more,  to  accomplish 
some  common  purpose  directly  violative  of  the  act,  or  a  pur- 
pose which  will,  whether  intentional  or  not,  in  effect  con- 
stitute a  restraint  of  trade  and  commerce  among  the  several 
states.  In  most  of  the  cases  under  this  act  which  have  come 
before  the  Supreme  Court,  the  existence  of  the  contract,  com- 
bination or  conspiracy,  has  been  either  admitted  or  clearly 
and  definitely  proved,  and  the  question  of  difficulty  pre- 
sented to  the  court  was,  whether  the  contract,  admitted  or 
proved,  came  within  the  purview  of  the  act.  In  this  case, 
however,  we  are  met  at  the  threshold  with  the  denial  of  the 
existence  of  any  such  contract,  combination  or  conspiracy, 
generally  charged  against  all  the  defendants,  and  with  what 
we  think  is  a  deficiency  in  the  evidence  adduced  to  support 
the  same. 

In  the  Addyaton  Pipe  case^  175  U.  S.  at  page  285,  20  Sup. 
Ct.,  at  page  105  (44  L.  Ed.  136),  the  court  say; 

"  We  are  thus  brought  to  the  question,  whether  the  contract  or  com- 
bination proved  in  this  case  is  one  which  is  either  a  direct  restraint 
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or  a  regulation  of  commerce  among  the  several  states  or  with  foreign 
nations,  contrary  to  the  act  of  Ck)ngre8&" 

Immediately  thereafter,  the  court  adopt  the  statement  of 
special  facts  made  by  the  learned  circuit  judge,  in  part,  as 
follows : 

"The  defendants,  being  manufacturers  and  vendors  of  cast  iron 
pipe,  entered  into  a  combination  to  raise  the  prices  for  pipe  for  all 
states  west  and  south  of  New  York,  Pennsylvania  and  Virginia,  con- 
stituting considerably  more  than  three-quarters  of  the  territory  of 
the  United  States  and  significantly  called  by  the  associates  'pay' 
territory." 

In  the  Northern  Securities  casCj  193  U.  S.  197,  24  Sup.  Ct 
436,  48  L.  Ed.  679,  of  course  the  existence  of  the  contract 
or  combination,  the  result  of  which  was  the  incorporation  of 
the  Northern  Securities  Company,  for  holding  the  stock  of 
and  controlling  and  managing  two  competing  railroads,  was 
not  denied.  Its  terms  and  conditions  and  purpose  were  be- 
fore the  court,  and  were  not  the  subjects  of  dispute  or 
[466]  controversy.  The  question  argued  before  the  court, 
and  upon  which  the  court  divided,  was  whether  this  combina- 
tion, admittedly  existing,  was  within  the  purview  of  the 
act  of  Congress. 

In  Swift  cfe  Co.  V.  United  States,  196  U.  S.  375,  25  Sup. 
Ct.  276,  49  L.  Ed.  518,  the  case  came  up  upon  demurrer 
by  the  defendants  to  the  petition,  and  the  Supreme  Court 
decided  in  effect,  that  the  allegation  as  to  the  existence  of  a 
contract,  combination  or  conspiracy,  was  sufficient. 

In  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L. 
Ed.  488,  the  combination  to  "  boycott "  the  interstate  trade 
of  a  certain  hat  manufacturer  in  Connecticut,  was  admitted 
or  clearly  proved. 

So  far,  we  have  considered  the  denunciation  of  agreements 
or  combinations  in  restraint  of  trade  as  set  forth  in  the  first 
section,  and  combinations  to  monopolize  any  part  of  inter- 
state trade,  together,  because  both  involve  the  agreement  and 
combination  of  two  or  more  persons  to  accomplish  a  common 
purpose,  as  above  discussed. 

Section  2,  however,  makes  it  an  offense  for  any  person 
t6  monopolize,  or  attempt  to  monopolize,  any  part  of  inter- 
state trade  or  commerce.  The  monopoly  feature  of  the  act 
10870'— S.  Doc.  Ill,  62-1,  vol  8 58 
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is  covered  by  the  charge  of  combination  and  conspiracy  to 
monopolize,  and  the  individual  offense  can  only  exist  as  to 
individual  defendants.  There  must,  however,  be  a  clear, 
legal  concept  of  the  words  "  monopolize  "  and  "  monopoly j** 
in  order  to.  properly  consider  the  charge  in  this  respect,  as 
set  forth  in  the  petition.  The  word  is  hard  to  define,  and 
no  attempt  at  exhaustive  definition  need  be  made.  It  will 
suffice  to  say  that  the  mere  extent  of  acquisition  of  business 
or  property  achieved  by  fair  or  lawful  means  cannot  be  the 
criterion  of  monopoly.  In  addition  to  acquisition  and  ac- 
quirement, there  must  be  an  intent  by  unlawful  means  to 
exclude  others  from  the  same  traffic  or  business,  or  from 
acquiring  by  the  same  means  property  and  material  things. 
As  said  by  Judge  Sanborn  in  V.  S.  v.  Standard  Oil  Cc^  173 
Fed.  177: 

"It  (the  Anti-Tmst  Act)  was  enacted,  not  to  stifle,  but  to  foster 
competition,  and  its  true  construction  is  that,  while  nnlawful  means 
to  monopolize  and  to  continue  an  unlawful  monopoly  of  interstate  and 
international  commerce  are  misdemeanors  and  enjoinable  under  it 
monopolies  of  part  of  Interstate  and  International  commerce,  by  legiti- 
mate competition,  however  successful,  are  not  denounced  by  the  law, 
and  may  not  be  forbidden  by  the  courts." 

But,  even  if  the  proper  interpretation  of  the  word  "mo- 
nopoly "  were  as  broad  as  contended  for,  as  we  have  already 
said,  we  find  no  evidence  to  support  the  charge  of  an  agree- 
ment, combination  or  conspiracy  on  the  part  of  the. defend- 
ants in  that  regard. 

The  Supreme  Court  has  said  that  it  was  not  the  intention 
of  the  court  to  obstruct,  trammel  or  interfere  with  the  free- 
dom of  business,  or  with  the  necessary  or  lawful  relations 
of  those  engaged  in  it.  The  situation  in  the  anthracite  re- 
gion is  a  somewhat  unique  one.  The  territory  in  which  the 
anthracite  coal  deposits  are  found  is  comparatively  a  re- 
stricted one,  and  the  development  of  the  business  of  produc- 
ing, preparing  for  the  market  and  transporting  it,  though 
necessarily  affected  by  the  peculiar  conditions  surrounding 
it,  has  had,  on  the  whole,  a  natural,  wholesome  and  beneficial 
growth.  It  cannot  be  that  every  phase  in  this  development, 
which  tends  to  the  better  regulation  of  a  business  engaged  in 
by  many  operators,  corporate  and  individual,  [457]  which 
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incidentally  but  not  directly  affects  the  selling  and  trans- 
portation of  coal  in  and  to  other  states,  in  the  absence  of  the 
unlawful  purpose  denounced  in  the  act,  can  be  visited  with 
the  serious  consequences  sought  in  this  case  to  be  visited  upon 
the  defendants.  We  have  already  commented  on  the  fact 
that  the  development  of  this  business  has  tended  to  eliminate 
from  it  the  confusion,  loss,  and  wasteful  conditions  which 
characterized  the  earlier  period  of  its  growth,  in  accordance 
with  the  natural  laws  which  govern  competition  and  reward 
intelligence  and  enterprise. 

It  has  been  said  in  many  cases,  and  the  brief  of  the  United 
States  admits,  that  mere  acquisition  of  the  material  sources 
of  wealth,  and  the  enlargement  of  business  and  traffic,  ac- 
complished without  the  illegal  combination  or  conspiracy 
denounced  by  the  act  is  not  unlawful.  In  the  present  case, 
it  has  resulted  in  a  large  percentage  of  the  coal  lands  of  the 
region  being  held  by  wealthy  and  powerful  corporations 
who  have  the  ability,  and  whose  interest  it  is,  to  conserve 
those  natural  resources  so  valuable  to  the  people  of  the  whole 
country.  The  evidence  of  this  case  tends  to  show  that  these 
large  holding  and  carrying  companies  do  carry  on  their  busi- 
ness in  competition  with  each  other;  and  there  is  nothing 
to  show  that  there  has  been  any  general  agreement  or  com- 
bination between  them,  verbal  or  in  writing,  in  restraint  of 
trade  and  commerce  among  the  states,  by  a  suppression  of 
competition  or  otherwise,  as  is  charged  in  the  first  clause  of 
the  seventh  paragraph  of  the  petition. 

Counsel  for  the  government  insist  that  the  cases  in  which 
the  Supreme  Court  has  discriminated  between  those  acts 
of  the  state  Legislatures  which  unlawfully  invade  the  ex- 
clusive domain  of  federal  regulation  of  interstate  commerce, 
and  those  which  do  not,  are  applicable  to  the  consideration 
of  the  present  case.  I  think  this  is  so  only  in  a  qualified 
sense.  But,  pursuing  the  argument  on  this  line,  we  find 
that  the  Supreme  Court  has  said  repeatedly,  that  state  legis- 
lation enacted  without  intent  to  regulate  interstate  com- 
merce, is  only  unlawful  if  it  directly  and  substantially  inter- 
feres therewith,  but  not  so  if  it  affects  interstate  commerce 
only  incidentally  and  not  substantially.    I  find  nothing  in 
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this  case,  either  in  the  evidence  in  support  of  the  gena*ft] 
charge  of  conspiracy,  or  of  the  individual  acts  of  the  Bead- 
ing Company,  with  reference  to  the  stock  of  the  Central 
Kailroad  Company  of  New  Jersey,  or  of  the  Erie  Company, 
with  reference  to  the  stock  of  the  New  York,  Susquehanna 
&  Western  Kailroad  Company,  by  which  there  has  been 
made  manifest  any  purpose  to  restrain  interstate  commerce, 
or  anything  to  show  that  the  effect  of  these  transactions  has 
been  to  directly  interfere  therewith. 

As  to  the  Temple  Iron  Company  transaction,  in  which 
seven  of  the  defendants  are  involved,  to  wit,  the  Beading 
Company,  the  Central  Railroad  Company  of  New  Jersey, 
I^high  Valley  Railroad  Company,  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company,  Erie  Railroad  Com- 
pany, and  the  New  York,  Susquehanna  &  Western  Railroad 
Company,  it  is  charged,  and  the  charge  is  supported  by  the 
proof,  that  the  defendants  named  entered  into  a  combina- 
tion  or  conspiracy  to  defeat  and  prevent  the  building  of  a 
railroad  and  the  construction  of  [468]  an  interstate  route 
for  the  carrying  of  coal  from  the  Wyoming  region  to  tide 
water.  The  details  of  this  transaction  are  fully  set  out  in 
the  opinions  written  by  the  other  members  of  the  court,  aad 
need  not  be  here  repeated.  I  agree  with  the  condusiOTi 
reached  in  one  of  these  opinions,  that  this  so-called  Temple 
Iron  Company  transaction  involved  a  combination  or  con- 
spiracy by  the  defendants  above  named,  in  violatioa  of  the 
act  of  July  2,  1800,  as  being  in  restraint  of  commerce  among 
the  states.  It  seems  to  me  clear  that  an  agreement  was  come 
to  by  the  defendants  named,  which  resulted  in  concerted 
action  for  tlie  avowed  purpose  of  bringing  about  an  aban- 
donment of  the  project  of  a  route  from  the  Wyoming  coal 
field  in  the  state  of  Pennsylvania,  for  the  carriage  of  ooal^  to 
tide  water  in  the  state  of  New  York.  This  avowed  and 
conceded  purpose  rendered  all  that  was  done  in  parsuance 
thereof  violative  of  the  act  of  Congress  in  question,  however 
innocent  and  legitimate  it  might  have  otherwise  been.  It 
is  true,  that  the  Simpson  &  Watkinf?  collieries  might  have 
been  innocently  purchased  by  the  defendants,  separately  or 
in  combination,  but  as  they  were  purchased  in  order  to  carry 
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into  effect  the  purpose  of  an  unlawful  combination,  it  seems 
to  me  the  transaction  was  clearly  within  the  denunciation  of 
the  law.  The  Temple  Iron  Company  was  the  palpable  in- 
strument or  means  by  which  the  unlawful  purpose  of  the 
combination  was  accomplished,  and  its  acquirement  of  the 
said  collieries,  in  pursuance  of  that  combination,  must  be 
held  as  illegal.  I  cannot  think  that  the  fact  that  the  Penn- 
sylvania charter  of  the  proposed  railroad — ^The  New  York, 
Wyoming  &  Western  by  name — only  authorized  its  construc- 
tion from  a  point  in  the  Delaware  river,  in  Northumberland 
county,  Pennsylvania  (being  also  the  boundary  line  between 
the  states  of  New  Jersey  and  Pennsylvania),  opposite  or  near 
Belvidere,  New  Jersey,  and  thence  to  a  point  in  the  Susque- 
hanna river,  within  or  near  Pittston,  Luzerne  county,  Penn- 
sylvania, with  the  necessary  branches  or  laterals,  affects  in 
any  way  the  character  of  the  combination  charged  as  being 
illegal.  It  clearly  appears  from  the  evidence  that  a  project 
for  a  railroad  route  from  the  coal  fields  in  Pennsylvania  to 
tide  water  in  New  York,  was  being  discussed  and  ostensibly 
promoted  by  named  parties  interested  in  the  coal  regions, 
notably  the  firm  of  Simpson  &  Watkins,  and  that  the  charter 
above  referred  to  had  been  obtained  as  a  step  towards  the 
consummation  of  the  purpose  to  construct  such  a  route.  I 
do  not  think  we  are  called  upon  to  consider  and  weigh  the 
evidence,  pro  and  con,  as  to  whether  the  projectors  of  this 
route  would  or  would  not  have  been  able  to  carry  the  same 
to  completion.  It  matters  not  for  present  purposes  whether 
the  enterprise  would  have  resulted,  or  not,  in  failure.  The 
important  fact  is,  that  the  defendants  named,  interested 
in  the  production  and  carriage  of  coal  from  Pennsylvania 
to  tide  water  in  New  York,  believed  that  the  project  of  con- 
structing such  a  route  was  a  serious  one,  and  that  it  induced 
them  to  combine,  in  order  to  thwart  that  purpose.  The 
combination  brought  about  the  abandonment  of  the  project, 
and  the  possibility  of  a  competing  road  in  interstate  com- 
merce was,  for  the  time  being,  frustrated.  I  cannot  escape 
the  conclusion,  therefore,  that  the  decree  of  this  court  should 
denounce  as  illegal  the  combination  by  which  this  result 
was  brought  about,   if   a   decree   for  an   injunction,   on- 
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[469]  der  the  prayers  contained  in  the  petition  can  be  founded 
upon  such  denouncement. 

The  injunction  or  restraining  order  specifically  prayed  for 
in  the  petition  should  be  granted,  so  far  as  it  will  serve  "  to 
prevent  and  restrain  "  the  future  or  continuing  violation  of 
the  act.  This  is  the  only  jurisdiction  conferred  upon  the 
court  in  such  a  proceeding  as  the  one  before  us,  and  there  can 
be  no  injunctive  relief  granted,  unless  it  tends  to  restrain 
some  specific  future  or  continuing  violation  of  the  act. 

BuFFiNQTON,  Circuit  Judge  (concurring  and  dissenting). 

I  concur  in  the  court  holding  the  Temple  Iron  Company  an 
illegal  combination. 

I  dissent  from  its  action  in  dismissing  the  bill  as  to  the  65 
per  cent  contracts. 

I  restrict  my  opinion  to  discussing  those  two  subjects. 

I  concur  in  the  court's  dismissal  of  the  bill  as  to  the  other 
matters. 

This  petition,  in  the  nature  of  a  bill  in  equity,  filed  by  tlie 
United  States  against  certain  railroads  hereinafter  named. 
and  a  number  of  other  respondents,  charges  violations  of  sec- 
tion 1  of  the  act  of  July  2,  1890,  entitled,  "An  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  mo- 
noplies,"  which  provides  that: 

"  Every  contract,  combination  In  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  UlegaL" 

And  section  2,  which  provides  that : 

"  Every  person  who  shall  monopolize,  or  attempt  to  monopoUse,  or 
combine  or  conspire  with  any  other  persons,  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  states,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc 

The  petition  is  filed  in  pursuance  of  section  4,  which  enacts 
that: 

"  It  shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States,  in  their  respective  districts,  under  the  direction  of  the  Attor- 
ney General,  to  institute  proceedings  in  equity  to  prevent  and  restrain 
such  violationa" 
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The  case  is  on  final  hearing,  and  its  determination  involyes 
two  questions,  viz. :  First,  the  meaning  of  the  law ;  and,  sec- 
ond, whether  the  facts  proven  fall  within  its  prohibitions. 

In  taking  up  the  first  question,  it  is  well  to  note  that,  the 
validity  of  the  law  being  conceded,  the  court's  duty  is  simply 
to  declare  its  meaning  and  enforce  its  provisions,  for  whether 
the  law  itself  is  in  the  line  of  sound  commercial  policy  and  in- 
dustrial progress  is  a  legislative,  not  a  judicial,  question.  It 
suffices  to  say  Congress  has  passed  it ;  the  executive,  in  pursu- 
ance of  its  terms,  seeks  to  enforce  it;  it  remains  for  the  court 
not  to  question  the  wisdom  of  the  Legislature  in  enacting,  or 
the  executive  in  enforcing,  but  simply  to  declare  its  meaning 
and  give  effect  to  its  provisions. 

The  first  section  uses  broad,  inclusive  words.  The  object  of 
the  law  is  to  prevent  "  restraint  of  trade  or  commerce  among 
the  several  states";  and  this  is  accomplished  by  making 
illegal  "  every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states."  The  [460}  words  "contract," 
"combination,"  "conspiracy,"  are  clear,  and  "trade  among 
the  several  states"  is  equally  so.  The  coupling  phrase  "in 
restraint "  would  seem  to  be  the  only  term  open  to  question. 

"  Restraint "  is  a  comprehensive  word  and  covers  the  sev- 
eral individual  kinds  thereof  described  in— check;  hinder; 
repress;  curb;  restrict.  By  the  use  of  this  broad  phrase,  " in 
restraint  of  trade  or  commerce,"  it  would  seem  that  one  of 
the  objects  Congress  had  in  view  was  the  maintenance  of 
that  natural,  free  flow  of  commerce  incident  to  its  com- 
mercial, competitive  character.  We  are  therefore  justified 
in  holding  that,  although  the  word  "competition"  is  not 
used  therein,  this  act,  as  said  in  Chesapeake  <&  Ohio  Fuel 
Co.  V.  United  States,  115  Fed.  GIO,  620,  63  C.  C.  A.  266,  266 
(a  case  in  which  two  of  the  present  justices  of  the  Supreme 
Court  sat),  was  "aimed  to  maintain  interstate  commerce 
on  the  basis  of  free  competition."  Such  being  the  case,  and 
the  Supreme  Court  has  likewise  held,  we  have  an  aid  both 
to  its  construction  and  enforcement,  namely,  the  object  for 
which  the  law  was  enacted* 
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Turning  now  to  the  decisions  of  the  Supreme  Court,. it 
was  decided  in  the  Northern  Securities  oase^  198  U.  S.  837, 
24  Sup.  Ct.  467  (48  L.  Ed.  679)  that: 

•*  The  means  employed  In  respect  to  the  combinations  forbidden  by 
the  anti-trust  act,  and  which  Congress  deemed  germane  to  the  aid 
to  be  accomplished,  was  to  prescribe  as  a  rale  for  interstate  and 
International  commerce,  (not  for  domestic  commerce),  that  It  dlonld 
not  be  vexed  by  combinations,  conspiracies  or  monopolies  which  re- 
strain commerce  by  destroying  or  restricting  competition.  We  say 
that  Congress  has  prescribed  such  a  rule,  because  in  all  the  prior 
cases  in  this  court  the  Anti-Trust  Act  has  been  construed  as  for- 
bidding any  combination  which  by  Its  necessary  operation  destroys 
or  restricts  free  competition  among  those  engaged  in  intemtata  com- 
merce; in  other  words,  that  to  destroy  or  restrict  free  competition 
in  interstate  commerce  was  to  restrain  such  commerce.  Now,  can 
this  court  say  that  such  a  rule  is  prohibited  by  the  Constitution  or 
Is  not  one  that  Congress  could  appropriately  prescribe  when  exerting 
its  power  under  the  commerce  clause  of  the  Constitution?  Whether 
the  free  operation  of  the  normal  laws  of  competition  is  a  wise  and 
wholesome  rule  for  trade  and  commerce  is  an  economic  question 
which  this  court  need  not  consider  or  determine.  Undoubtedly 
there  are  those  who  think  that  the  general  business  interests  and 
prosperity  of  the  country  will  be  best  promoted  if  the  rule  of  com- 
petition Is  not  applied.  But  there  are  others  who  believe  that  snidi 
a  rule  is  more  necessary  in  these  days  of  enormoas  wealth  than  it 
ever  was  In  any  former  period  of  our  history.  Be  an  this  at  it  may. 
Congress  has,  in  effect,  recognized  the  rule  of  free  competition  by 
declaring  illegal  every  combination  or  conspiracy  in  restraint  of  In- 
terstate and  international  commerce.  As  in  the  judgment  of  Con- 
gress the  public  convenience  and  the  general  welfare  wlU  be  best  sob- 
served  when  the  natural  laws  of  competition  are  left  undisturbed 
by  those  engaged  in  interstate  commerce,  and  as  Congress  has  em- 
bodied that  rule  in  a  statute,  that  must  be,  for  all,  the  end  of  the 
matter,  if  this  Is  to  remain  a  government  of  laws,  and  not  of  men." 

As  further  emphasizing  free  competition  as  the  object  of 
the  statute,  the  court  stated  its  preceding  decisions  estab- 
lished the  proposition  "that  Congress  ♦  ♦  ♦  has  pre- 
scribed the  rule  of  free  competition  among  those  engaged 
in  such  commerce,"  and: 

**  We  need  only  say  that  Congress  lias  authority  to  declare,  and  by 
the  language  of  its  act,  as  interpreted  in  prior  cases,  has  in  effect 
declared,  that  the  freedom  of  interstate  and  international  commerce 
shall  not  be  obstructed  or  disturbed  by  any  combination,  conspiracy, 
or  monopoly  that  will  restrain  [461]  such  commerce^  by  prev^itinc 
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the  free  operation  of  competition  among  interstate  carrieri  engaged  in 
the  transportation  of  passengere  and  freight" 

Since,  then,  the  object  of  the  act  is  to  conserve  free  compe- 
tition in  interstate  commerce,  we  are  justified  in  holding 
that  the  phrase,  "in  restraint  of  trade  or  commerce  among 
the  several  states,"  forbids  everything  that  restricts  free 
competition  in  interstate  commerce.  This  brings  us  to  in- 
quire whether  any  combination  of  that  nature  exists  in  this 
case. 

The  anthracite  coal  supply  of  the  United  States  is  practi- 
cally limited  to  a  small  area  of  less  than  500  square  miles 
in  northeastern  Pennsylvania.  Its  consumption  is  general 
in  other  states;  practically  four-fifths  of  the  entire  output 
entering  into  interstate  commerce  in  1905.  Six  interstate 
railroads,  hereinafter  called  the  defendant  carriers,  to  wit, 
Heading  Company  (owning  the  Philadelphia  &  Reading 
Railway  Company) ;  the  Lehigh  Valley  Railroad  Company; 
the  Delaware,  Lackawanna  &  Western  Railroad  Company; 
the  Central  Railroad  of  New  Jersey ;  the  Erie  Railroad  Com- 
pany ;  and  the  New  York,  Susquehanna  A  Western  Railroad 
Company — ^haul  about  80  per  cent  of  the  output  and  control 
all  means  of  transportation  from  the  anthracite  field  to 
New  York  Harbor,  the  principal  market  for  anthracite  coal, 
save  relatively  small  territorial  facilities  of  the  Pennsylvania 
Railroad  Company  and  the  New  York,  Ontario  &  Western 
Raih*oad  Company.  These  six  defendant  railroads  are  not 
only  competitors  with  each  other  by  virtue  of  the  natural 
conditions  incident  to  all  common  carriers,  but  being  them- 
selves, through  their  several  subsidiary  coal  companies,  here- 
inafter called  defendant  coal  companies,  buyers  of  coal  from 
operators,  producers  of  coal  themselves,  and  likewise  sellers 
of  such  bought  and  produced  coal,  they  are  in  keen  compe- 
tition with  each  other  not  only  in  transporting,  but  in  buy- 
ing coal  to  originate  freights  and  in  selling  it  to  realize 
profits.  It  will  be  observed  that  since  1895  the  defendant 
railroads  have  through  their  subsidiary  coal  companies  in- 
creased their  coal  holdings  by  30,000  acres  and  from  pro- 
ducing, in  1900,  68  per  cent  of  the  total  output,  they  pro- 
duced 78  per  cent  in  1907.  The  substantial  identity  of  the 
BeviBral  defendant  railroads  and  their  respective  sui^sidiary 
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coal  companies  is  shown  in  the  proofs.  Take,  for  example, 
the  Lehigh  Valley  Railroad  Company  and  the  Lehigh  Valley 
Coal  Company.  The  coal  company's  stock  is  all  owned  by 
the  railroad  company.  No  dividend  has  ever  been  paid  upon 
it.  The  funds  to  operate  it  are  advanced  by  the  railroad 
company.  Its  prevsent  indebtedness  to  the  latter  is  about 
$11,000,000.  On  this  no  interest  is  paid.  Both  companies 
have  the  same  officers,  and  in  its  annual  report  the  railroad 
company  says: 

"  Under  existing  arrangements  the  Lehigh  Valley  Ck>al  Oompany  is 
compelled  to  depend  upon  the  Railroad  Oompany  for  working  capital 
to  carry  on  Its  operations." 

In  other  words,  the  coal  company  is  the  subsidiary,  cor- 
porate hand  of  the  railroad  company,  and,  while  its  cor- 
porate entity  is  separate,  yet  in  work,  profit,  interest,  and 
official  personnel,  it  is  but  an  alter  ego  of  the  railroad  com- 
pany itself.  And  such  is  the  view  taken  of  this  relation  by 
the  courts.  In  Interstate  Commerce  Com/mission  v.  [462] 
Baird,  li)4  U.  S.  42,  24  Sup.  Ct  668  (48  L.  Ed.  860),  the 
Supreme  Court  say: 

'*  Here  is  a  railroad  company  engaged  at  once  in  the  porchaae  of 
coal  through  a  company  which  it  practically  owns." 

The  anthracite  field  is  divided  into  three  regions,  called 
the  Lehigh,  the  Schuylkill,  and  the  Wyoming  or  Lacka- 
wanna. In  1907,  some  67,000,000  tons  of  anthracite  were 
mined  in  these  regions,  of  which  over  17,000,000  were  carried 
to  New  York  Harbor.  From  70  to  76  per  cent  was  produced 
by  the  defendant  railroads  through  their  coal  companies, 
and  the  balance  by  individual  operators.  Their  respective 
coal  tonnages  in  that  year  were : 

Philadelphia  &  Reading  Railway  C5o 20. 89 

Central  Railroad  of  New  Jersey 12. 90 

Lehigh  Valley  Railroad  Company 17. 18  ^ 

Delaware,  Lackawanna  &  Western  R.  R.  Co 15. 25 

Erie  RaUroad  Company 10. 66 

7«.9T. 

Delaware  k  Hudson  Company 9. 78 

Pennsylvania  Railroad  Company 9.24 

New  York,  Ontario  k  Weatem 4. 01 

23.08 


100.00 
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Referring,  for  convenience,  to  the  summary  for  relief  at 
the  conclusion  of  the  government's  brief,  we  may  say  that  the 
first,  second,  and  fifth  grounds  of  relief  refer  to  general  acts 
in  which  all  the  defendant  railroads  are  alleged  to  have 
joined,  while  the  third,  fourth,  sixth,  seventh,  and  eighth 
concern  acts  in  which  some  but  not  all  of  the  defendant  rail- 
roads participated.  Objection  to  the  joinder  of  such  rights 
of  action  was  first  urged  upon  the  court  at  final  hearing. 
Without  entering  upon  a  discussion  of  the  authorities  bearing 
on  multifariousness,  we  content  ourselves  with  saying  the 
omission  of  the  respondents  to  urge  this  ground  until  the 
final  hearing  was  a  waiver  thereof,  and  while  a  court  on 
such  hearing  may,  of  its  own  motion,  dismiss  a  bill,  it  will 
not  do  so  if  that  objection  does  not  embarrass  or  prevent  it 
decreeing  relief.  Without,  therefore,  holding  this  bill  free 
from  objection  in  that  regard,  we  are  of  opinion,  in  view  of 
all  the  circumstances  attending  the  conduct  of  the  case,  that 
it  should  not  be  dismissed  on  that  ground,  and  we  accord- 
ingly address  ourselves  to  the  merits,  and  in  doing  so  we 
confine  ourselves  to  the  Temple  Iron  Company  transaction 
and  the  65  per  cent  contracts,  taking  up  first  the  combina- 
tion of  these  six  defendant  railroads  through  the  Temple 
Iron  Company,  for  in  our  opinion  that  transaction  involves 
the  broad,  underlying  right  of  these  railroads  to  combine  in 
matters  of  interstate  commerce  and,  in  connection  with  the 
perpetual  65  per  cent  contracts,  is  the  real  gist  of  the  con- 
troversy. 

The  specific  relief  asked  for  in  the  government's  brief  in 
that  regard  is: 

"Fifth.  That  the  Temple  Iron  Company  is  a  combination  of  the 
defendants,  Reading  Company,  the  Central  Railroad  of  New  Jersey, 
I^high  Valley  Railroad  Company,  the  Delaware,  Lackawanna  &  West- 
em  Railroad  Company,  Brie  Railroad  Company,  and  the  New  York, 
Susquehanna  &  Western  Rail  [46S]  road  Company,  in  restraint  of 
trade  and  commerce  in  anthracite,  in  violation  of  the  said  act,  and 
every  such  defendant,  and  any  subsidiary  company  or  agent  of  either 
is  enjoined  from  voting  the  stock  of  the  Temple  Iron  Company,  from 
receiying  any  dividends  or  other  profits  arising  therefrom,  and  from 
exercising  any  control  over  the  same.** 
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This  is  based  on  sub-division  "  d  "  of  paragraph  7,  and  is  a 
condensed  form  of  the  fifth  prayer  of  the  bill,  which,  inter 
alia,  is  that  the  Simpson  &  Watkins  collieries  were  acquired 
by  the  defendant  railroads  in  pursuance  generally  of  the 
combination  charged  in  paragraph  7,  ^'and  specifically  in 
pursuance  of  a  combination  or  conspiracy  between  the  de- 
fendants last  named  to  defeat  the  construction  of  a  ccnnpet- 
ing  railroad  from  the  anthracite  fields  to  tidewater,  in  viola- 
tion of  the  aforesaid  act  of  July  2, 1890.'' 

A  brief  preliminary  account  of  anthracite  minii^  and 
marketing  methods  is  helpful  to  an  understanding  of  the 
case.  We  have  seen  that  the  sole  means  of  transporting 
anthracite  to  market  is  by  rail ;  that  the  defendant  railroads, 
through  the  agency  of  their  subsidiary  coal  companies,  are 
themselves  interested  in  mining  coal,  and  in  purchasing  the 
coal  produced  by  other  mining  companies  and  individuals, 
and  in  the  sale  of  the  same.  The  coal  sold  by  the  outside 
producer  to  the  subsidiary  coal  companies  is  paid  for  on  a 
percentage  of  the  price  coal  commands  at  New  York  fl[ar> 
bor.  Originally  the  coal  producers'  percentage  of  this  was 
40  per  cent,  but  from  time  to  time  it  has  been  increased  to 
65  per  cent.  The  remaining  35  per  cent  is  the  defendant 
railroads'  share,  which  covers  freight,  selling  expenses,  and 
profit.  The  adjustment  of  these  percentages  has  been  a  con- 
stant ground  of  contention  between  producers  and  railroads. 
An  increase  thereof  has  been  urged  by  the  former  because  of 
the  greater  cost  of  mining  due  to  exhaustion,  which  compels 
a  resort  to  deeper  levels,  and  added  expenses  caused  by 
pumping  water  therefrom;  raising  of  miners'  wages;  shorter 
hours  of  labor;  expense  incident  to  safety  laws,  prev»iti<Hi 
of  fires,  and  explosions;  and  finally  to  the  high  grade  of  coal 
preparation  demanded  by  the  public.  It  is,  of  course,  also 
contended  by  the  producers  that  the  percentage  retained  by 
the  defendant  railroads  gave  them  an  undue  freight  rate 
Without  enteiing  into  a  discussion  of  the  merits  of  these 
contentions,  it  is  to  be  noted  that  the  difficulty  that  confronts 
both  railroads  and  producers  in  the  proper  adjustment  of 
their  relative  rights,  and  wholly  without  fault  on  the  part 
of  either,  is  complicated  by  the  public  market  demand  that 
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BoflElngton,  C.  J.,  concurring  and  dissenting, 
the  coal  be  prepared  for  use  in  such  form  as  will  meet  the 
somewhat  exacting  demands  of  the  purchasing  public.  In 
buying  coal  the  public  does  not  base  its  requirements  so  much 
on  the  real  worth  in  heat  units  of  the  coal  as  on  size  and  ap- 
pearance. For  example,  the  first  breakage  of  coal  which 
results  in  grate  size  is  necessary.  But  the  public  d«nands  a 
second  breakage  into  smaller  sizes,  which  is  very  expensive. 
Thus  Mr.  Sturgcs,  a  government  witness,  says : 

**  The  expense  of  mining  and  preparing  coal  is  very  greatly  added  to 
by  two  requirements  in  our  contract;  the  one  compelling  the  breaking 
of  our  coal  twice.  There  is  a  terrible  loss  on  each  breakage.  The  first 
breakage  is  necessary.  *  *  *  You  cannot  take  those  immense 
chunks  of  coal  that  come  out  of  the  mine  and  sell  them  in  that  way. 
That  breakage  reduces  them  to  grate.  If  they  could  remain  of  the 
sizes  made  by  the  first  breaking,  [464]  I  think  that  coal  could  be  sold 
at  a  profit  10  per  cent  cheaper  than  it  is  to-day.  The  public  wUl  not 
take  it,  though;  it  has  to  be  broken  again.  The  dust^  so  far,  is  un- 
salable, although  it  is  the  purest  of  carbon." 

Just  what  this  requirement  practically  amounts  to  in 
dollars  and  cents  Mr.  Fuller  shows : 

"  I  could  give  you  an  approximate  idea  as  to  the  less  price  received 
for  coal  by  breaking  it  down.  ♦  ♦  ♦  One  test  we  made  was  by 
taking  2(K)  tons  of  grate  coal,  large  coal,  and  breaking  that  down. 
The  reason  was  that  the  market  had  got  to  a  condition  where  it 
would  not  take  grate  coal.  Figuring  that  coal  on  a  basis  of  the  price 
which  was  quoted  at  that  time  on  that  size,  say  $2  a  ton,  and  break- 
ing that  coal  down,  which  gave  us  the  smaller  sizes  and  culm,  there 
was  a  loss  of  about  $71  on  the  200  tons." 

The  operators  who  sold  their  coal  at  the  breakers  to  the 
subsidiary  coal  companies  received,  as  we  have  paid,  for 
some  years  50  per  cent  and  then  60  per  cent  of  tide-water 
price.  This  left  the  carriers  50  per  cent  and  then  40  per 
cent  for  freight  and  selling  expense.  The  operators  claimed 
the  carrier  received  an  undue  share  for  freight,  etc.,  and 
contended  for  a  65  per  cent  rate. 

The  proofs  show  that  in  the  early  part  of  1899  from  8,000,- 
000  to  9,000,000  of  operator's  tonnage,  which  had  been  tied  up 
on  seven-year  contracts  with  the  subsidiary  companies  at  60 
per  cent,  would  expire.  With  a  view  to  availing  themselves 
of  this  fact,  a  number  of  operators  in  1898  organized  the 
New  York,  Wyoming  &  Western  Railroad  Company,  which 
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Bufflngton,  C.  J.,  concurring  and  dissenting. 

was  empowered  to  build  a  line  from  the  Susquehanna  river 
near  Pittston,  the  heart  of  the  Wyoming  region,  to  a  point 
on  the  Delaware  river  opposite  Bcividere,  N.  J.  Its  capital 
was  subscribed  for  by  independent  operators,  who  pledged 
to  it  some  500,000  tons  of  output.  Among  its  suppi^rters  was 
the  partnership  of  Simpson  &  Watkins,  which  owned  the 
controlling  shares  of  eight  collieries  in  the  Wyoming  region 
with  a  production  of  1,300,000  tons,  of  which  500,000  tons 
were  released  by  contract  expiration.  Mr.  Sturges,  the  presi- 
dent of  the  road,  testified  that  it  was  projected,  '^  the  same  as 
all  other  organizations  and  movements  of  the  independent 
operators,  in  the  hopes  of  bettering  their  conditions,  securing 
lower  rates  and  a  better  market  for  coal — ^in  fact,  better  net 
results  for  their  business."  Apart  from  the  projected  road's 
competitive  effect  in  depriving  the  defendant  railroads  of 
the  tonnage  it  might  take  from  some  of  them,  its  retention 
of  35  per  cent  instead  of  40  per  cent,  to  cover  its  freight, 
etc.,  for  it  proposed  increasing  the  operators'  price  from 
60  to  65  per  cent  would  have  an  unsettling  effect  on  the  tariffs 
of  the  other  railroads.  Its  tendency  would  seem  to  be  to 
cause  competition  among,  as  well  as  with,  the  defendant  rail- 
roads themselves.  We  have  seen  that  the  northern  division 
was  served  by  eight  railroads,  whose  tributary  territory 
might  be  affected  by  the  entrance  of  this  ninth  railroad* 
Moreover,  at  its  eastern  end  at  the  Delaware  river,  the  new 
road  might  make  three  of  these  defendant  railroads,  namely, 
the  Delaware,  Lackawanna  &  Western  Railroad  Company, 
the  Lehigh  Valley,  and  the  Central  iRailroad  of  New  Jersey, 
as  well  as  the  Pennsylvania  Railroad  Company,  competitors 
for  its  freight  to  tide.  It  is  now  contended  this  new  road 
was  a  paper  project  and  would  never  have  been  built,  and 
that,  even  if  built,  its  charter  would  only  carry  [465]  it  to 
the  border  of  Pennsylvania.  But  it  is  evident  not  only  from 
what  the  defendant  railroads  actually  did  to  prevent  its 
construction,  but  from  what  they  themselves  say,  that  it  was 
a  possibly  strong  competitive  factor  to  tide-water,  the  elimi- 
nation of  which  was  necessary  to  preserve  a  non-competitive 
status  among  these  defendant  railroads,  the  lines  of  several 
of  which  might  be  used  as  a  connecting  line  to  tide  water 
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Boffington,  C.  J.,  concurring  and  dissenting, 
from  the  terminus  of  the  projected  road.    Mr.  Thomas,  then 
president  of  the  Erie  and  the  New  York,  Susquehanna  & 
Western,  and  now  president  of  the  Lehigh  Valley,  testified 
in  that  regard  as  follows : 

*'A.  *  *  *  Simpson  &  Watkins,  who  were  sbippers  on  the  Une 
of  the  Erie  and  Lehigh  Valley  roads,  as  well  as  the  Ontario  &  West- 
ern  

"  Q.  The  Lackawanna  also? — ^A.  Yes,  they  were  shippers  on  the 
Lackawann.  They  were,  as  usual,  dissatisfied  with  the  rates,  thought 
they  should  have  lower  ones.  We  declined  to  lower  the  rates;  they 
were  reasonable.  They  got  a  lot  of  tonnage  together,  their  own  and 
that  of  other  shippers,  and  threatened  to  buUd  another  road  to  the 
Delaware  river  opposite  Easton.    ♦    ♦    ♦ 

'*Q.  You  understood  at  that  time  that  the  Simpson  &  Watkins* 
properties  and  those  that  were  associated  with  them  were  seeking  a 
market?— A.  I  did. 

'*  Q.  And  that  the  tonnage  that  was  then  tributary  to  the  Erie  Rail- 
road might  get  away  from  it  to  some  other  railroad? — A.  There  was 
every  prospect  that  it  would. 

"  Q.  To  either  an  existing  railroad  or  some  new  railroad? — A.  Yes. 

"  Q.  And  it  was  the  possibility  of  the  loss  of  that  tonuage  that  in- 
duced you  to  go  in,  as  an  officer  of  the  Erie  Railroad,  to  the  Temple 
Iron  CJompany  transaction? — A.  It  was. 

"Q.  And  to  protect  the  Erie  Ck)mpany? — ^A.  Yes,  sir. 

"  Q.  As  to  the  Lehigh  Valley,  what  were  the  motives  that  caused  t\w 
Lehigh  Valley  to  go  into  it? — A.  I  do  not  know  what  their  motlvos 
were,  but  I  assume  they  were  the  same  as  mine.  Part  of  the  mines 
were  on  their  lines,  and  I  assume  that  they  wanted  to  rebiin  the  ton 
nnge  they  had.  Somebody  would  have  bought  those  properties,  and  it 
was  better  to  buy  them  jointly  and  allow  the  tonnage  to  go  to  the 
roads  that  had  formerly  carried  it,  than  otherwise." 

These  and  other  proofs  that  might  be  cited  make  it  clear 
that  the  New  York,  Wyoming  &  Western  Railroad  Company 
threatened  competition  in  the  anthracite  interstate  trade  in 
buying,  carrying,  and  selling  coal,  and  that  which  follows 
shows  that  such  competition  was  defeated  by  a  combination 
of  the  defendant  railroads,  which  combination  used  the 
Temple  Iron  Company,  a  Pennsylvania  corporation,  as  its 
instrument  to  preclude  competition.  This  was  done  by  the 
defendant  railroads  through  such  holding  company  buying 
the  Simpson  &  Watkins'  interests.  The  negotiations  for  such 
purchase  were  conducted  by  Mr.  Simpson  and  by  Mr.  Bacon 
of  the  firm  of  Morgan  &  Co.,  Mr.  Maxwell,  then  president  of 
the  Central  Railroad  of  New  Jersey,  Mr.  Thomas,  then  presi- 
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BoffingtOD,  G.  J.,  concarrlng  and  diflsentiiig. 
dent  of  the  Erie,  and  Mr.  Twombly,  then  a  director  of  the 
Philadelphia  &  Reading  Railway  Company  and  who  was  also 
financially  interested  in  the  Simpson  &  Watkins'  interests; 
all  being  present.    Mr.  Simpson's  testimony  is: 

''Q.  When  did  yon  and  Mr.  Watkins  sell  out  the  interest  in  the 
collieries  which  yon  controlled  to  the  Temple  Iron  Company? — ^A.  1898 
or  1899 ;  I  am  not  certain ;  nine  or  ten  years  ago. 

"  Q.  Were  you  actively  engaged,  yon  personally,  in  the  negotlatioos 
which  led  up  to  that  sale?— A.  Yes,  sir. 

"Q.  With  whom  did  you  negotiate? — ^A.  Robert  Bacon,  Esq. 

•*  Q. — Who  is  Robert  Bacon,  Esq.?— A.  A  member  of  the  firm  of  J.  P. 
Morgan  &  Ck). 

"  Q.  What  did  J.  P.  Morgan  &  Co.  hare  to  do  with  the  Temple  Iron 
Company? — A.  Nothing  that  I  know  of. 

"Q.  What  was  Mr.  Bacon's  relationship  to  the  Temple  Iron  Coiii> 
pany? — ^A.  I  was  asked  what  I  would  take  for  the  collieries,  and  we 
met  one  [466]  afternoon,  and  Mr.  Robert  Bacon  was  there  I  did 
not  know  whom  he  represented.  The  Temple  Iron  Company  charter 
was  bought  afterwards,  and  we  paid  for  it 

"Q.  You  met  Mr.  Robert  Bacon  somewhere? — ^A.  Yea. 

•*Q.  Where  was  this?— A.  In  Mr.  H.  McK.  Twombly^B  ofDce. 

"  Q.  Where  was  that  office?— A.  Mills  Building  her©  hi  New  York 
City. 

"Q.  You  met  there  Robert  Bacon  of  the  firm  of  J.  P.  Morgan  & 
Co.?— A.  Yes,  sir. 

**  Q.  And  he  inquired  what  you  would  take  for  your  coIUerieBT — A. 
Yes,  sir. 

"Q.  Did  you  tell  him?— A.  Yes,  sir. 

"  Q.  Follow  the  negotiations  along. — A.  I  told  him. 

"Q.  Thoii  what  happened?— A.  He  thought  it  was  too  high,  and  we 
discussed  it,  and  we  said  we  would  not  take  anything  less.  We  said. 
*  We  have  40.000,000  tons  of  coal  in  the  ground,  and  we  have  a  ca- 
pacity of  7,500  tous  a  day.  We  can  mine  it  for  so  much  a  ton  and 
we  will  have  so  much  money  for  it.  We  have  got  so  much  invested 
in  Improvements.  If  our  flgures  about  improvements  are  not  right, 
we  will  tii.e  off  half  a  million  dollars.'  He  said:  *  Would  yo«  be 
willing  to  submit  to  a  technical  examination?'  We  said:  *No,  we 
will  not  We  will  get  up  our  figures  and  show  them  to  you,  and  if 
you  do  not  like  it  you  need  not  take  it  If  we  haven't  got  that  much 
money  invested,  we  will  take  off  half  a  million  dollars.'  On  tliat 
basis  we  showed  our  flgures  and  they  took  it  The  Temple  Iron  Com 
pany  we  did  not  know  anything  about 

'*  Q.  When  these  negotiations  were  going  oo  with  Bfr.  Robert  Baooit 
you  knew  nothing  about  the  Temple  Iron  Company? — A.  No. 

'*  Q.  It  was  with  Mr.  Robert  Bacon  of  this  firm  of  Imnkers  here  in 
New  York  City  that  you  had  the  negotiations,  and  it  was  to  tiim  you 
showed  these  figures?— A.  Yes,  sir. 
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BnHlBfton,  O.  J^  ooncnrrinc  and  dissentlnff. 

"  Q.  Did  he  accept  the  proposition?— A.  I  don't  know  that  I  showed 
bim  the  flguree,  but  I  famished  the  figures  and  somebody  showed 
them  to  him.    The  deal  was  consummated. 

**Q.  Did  Mr.  Bacon  accept  yonr  proposition?— A.  Somebody  gave 
us  the  money. 

**Q.  I. want  to  know  where  you  and  Mr.  Bacon  came  to  an  agree- 
ment, if  such  a  thing  happened?— A.  Really  I  never  saw  him  after- 
wards. 

"  Q.  Whom  did  yon  see  after  that  in  connection  with  this  matter? — 
A.  Nobody,  except  we  went  to  the  Guaranty  Trust  Company  and  got 
our  money. 

"Q.  You  did  not  know  who  supplied  it?— A.  No. 

**  Q.  Did  the  Guaranty  Ck)mpany  pay  you  in  cash?— A.  Check,  and  I 
very  gladly  indorsed  it.    I  am  awfuUy  sorry  now  I  took  it 

**  Q.  You  do  not  know  whcnn  Mr.  Bacon  represented? — A.  No. 

'*Q.  You  had  not  heard  of  the  Temple  Iron  Company  op  to  that 
time? — A.  No,  sir. 

"  Q.  What  was  your  first  information  about  the  Temple  Iron  Com- 
pany?—A.  I  understood  they  had  a  charter  that  you  could  do  almost 
anything  under  except  commit  murder,  and  they  bought  It  for  that 
purpose. 

**  Q.  Who  bought  it?— A.  This  crowd  that  was  to  buy  our  collieries. 
I  do  not  know  who  bought  it 

'*Q.  Did  you  have  anything  to  do  with  the  purchase  of  the 
charter?— A.  We  paid  for  it 

"Q.  Who  is  •we*?— A.  Simpson  &  Watkins  and  our  other  partners 
paid  $160,000  for  the  Temple  Iron  Company  charter. 

••Q.  Simpson  &  Watkins  bought  the  Temple  Iron  Company  char- 
ter?— A.  1  mean  the  crowd.  I  am  not  saying  Simpson  &  Watkln? 
did  It,  but  we  thought  it  was  a  good  charter,  and  we  bought  it  and 
used  it 

"  Q.  Who  was  it  that  wanted  it?— A.  I  do  not  know. 

"  Q.  For  whom  were  you  acting  when  you  bought  the  charter  of  the 
Temple  Iron  Company?— A.  That  was  part  of  the  deal. 

**Q.  Understood  between  you  and  Mr.  Bacon? — ^A.  No,  we  thought 
we  had  a  good  charter  and  we  would  finance  the  company  and  turn  in 
the  stock,  and  we  paid  in  a  hundred  and  fifty-one  thousand  dollars 
for  the  charter  and  gave  them  four  hundred  and  odd  thousand  dollars 
working  capital  and  we  took  stock  and  bonds. 

'*  Q.  Who  paid  that  hundred  and  fifty-one  thousand  dollars?— A.  I 
suppose  it  was  paid  out  of  what  might  be  called  a  sjmdicate. 

"Q.  You  do  not  know  who  the  other  members  of  the  syndicate 
were? — A.  No. 

"Q.  Were  you  at  any  time  president  of  the  Temple  Iron  Com> 
pany? — ^A.  Never. 

10870'— a  Doc.  Ill,  ea-i,  vol  a — 09 
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Bnfflngtoo,  a  J^  ooncorring  and 

**  Q.  Was  Mr.  Watkins?— A.  Yei,  sir. 

"Q.  WhcfD?— A.  When  it  was  forniMl  and  took  over  thla  property. 
He  was  president  for  one  or  two  years. 

'*Q.  What  ¥^8  the  business  of  the  Temple  Iron  Company  prior  to 
the  time  it  was  bought  out  by  you  gentlemen? — ^A.  It  owaad  a  Uttle 
pig  iron  furnace. 

*'  Q.  Down  in  BeadingT— A.  Near  Beading. 

"  Q.  What  was  the  object  in  buying  up  that  charter?— A.  Becanee  ft 
had  a  broad  charter. 

"  Q.  The  purpose  was  to  get  the  use  of  that  charter?— A.  Yea. 

"  Q.  Do  you  know  what  the  capital  stock  of  the  Temple  Iron  Com- 
pany was  at  that  time? — ^A.  At  that  time? 

"  Q.  Yes,  sir.    $240,000,  do  you  remember?— A.  I  do  not  know. 

"Q.  You  paid  [4671  1151.000  for  it— A.  Yes. 

"  Q.  Was  the  stock  then  increased  with  your  concurrence  aad  active 
assistance? — A.  Barely. 

"  Q.  To  what  point?— A.  I  think  $6,000,000. 

**  Q.  Did  yoQ  take  stock  in  it  for  your  oelUeriea,  or  were  you  paid 
carti  for  the  collieries?— A.  We  took  stock  and  cash  and  bonda." 

Mr.  Baer,  president  of  the  Beading,  states  he  first  heard 
of  the  purchase  through  Mr.  Coster,  a  member  of  Morgan  & 
Co.,  and  his  account  is  this: 

'*  Mr.  Coster,  who  was  on  the  ezecutive  committee  of  the  Beading 
Ck)mpany,  was  exceedingly  anxious  that  the  Beading  Company  should 
join  in  the  purchase  of  those  properties.  The  purpose  of  it  waa  to 
help  the  Erie ;  the  situation  was  a  financial  one  reaUy.  J.  P.  Morgan 
&  Co.  had  reorganized  the  Erie  Railroad.  They  had  Just  a  year  or 
two  before  taken  hold  of  the  Lehigh  Valley.  I  had  been  their  coun- 
sel and  made  the  mortgages  for  the  Lehigh  Valley  and  fixed  up  that 
loan,  called  the  general  mortgage  or  consoUdated  mortgage,  I  have 
forgotten  which.  The  Reading  had  Just  been  taken  out  of  the  hands 
of  the  receivers,  and  when  these  collieries  were  offered  tor  sale  in 
New  York  the  Erie  people  became  very  much  alarmed.  They  w^re 
afraid  of  losing  that  tonnage,  and,  although  It  seemed  to  be  tied  to 
them,  they  argued  that  they  might  lose  the  tonnage  and  the  Lehigh 
Valley  would  lose  the  tonnage  and  that  would  seriously  affect  those 
properties  and  the  general  financial  condition  of  the  country,  so  that 
our  stock  would  be  affected  and  all  othar  stocks  would  be  afliected 
for  the  time  being;  that  it  would  be  a  disturbing  factor.  I  protested 
personally  that  I  could  not  see  anything  in  the  suggestion  of  building 
that  railroad.  I  did  not  see  that  it  would  amount  to  anything.  I 
did  not  believe  in  it  at  all.  It  did  not  go  to  the  New  Yotk  waters, 
and  I  did  not  see  how  they  could  get  coal  to  New  York  Harbor  or  to 
any  other  terminals  so  that  they  could  be  a  serious  factor.  To  that 
the  answer  simply  was  that  the  mere  threat  of  doing  that  would  affect 
Brie  securities  and  affect  all  the  rest  of  ub.    *    ^    *    In  the  mean- 
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Buffington,  C.  J.,  concurriDg  and  dlssentiDg. 

time  the  New  York  parties  concluded  that  in  some  way  they  would 
take  these  collieries,  whether  we  went  in  or  not,  and  then  I  was 
called  upon  again  to  see  in  what  way,  If  they  did  take  them,  a 
holding  company  could  be  created.  The  usual  suggestion  was  made 
in  New  York  that  they  become  a  Jersey  corporation;  but  as  a  Penn- 
sylvanian  I  had  been  adverse  to  New  Jersey  getting  jurisdiction  over 
Pennsylvania  property,  and  I  have  always  tried  In  my  business  and 
in  my  practice  to  have  Pennsylvania  corporations  hold  Pennsyl- 
vania properties.  I  think  it  is  wiser  and  better  to  have  the  govern- 
mental Jurisdiction  where  the  property  is.  I  got  thinking  over  it 
and  just  about  that  time  my  co-stockholders  in  the  Temple  Iron  Com- 
pany were  very  tired  of  the  business  and  so  was  I.  It  just  occurred 
to  me  that  that  charter  was  the  very  one  that  would  answer  this 
purpose,  and  I  sent  for  the  Messrs.  Smith  and  asked  them  whether 
they  would  sell  their  stock,  and  they  said  they  would,  at  a  figure  that 
they  named ;  and  there  was  Frank  Smith  and  Broden  who  had  a  few 
shares,  a  small  interest  In  the  company,  and  they  all  agreed.  After 
finding  we  could  do  that,  I  told  the  Reading  i>eople  that  the  advantage 
to  the  Reading  Company  would  not  only  be  In  having  an  Interest  in 
these  coal  properties,  which  were  reported  very  valuable  by  this  com- 
mittee, but  that  it  would  insure  the  continuance  of  that  Temple  Fur- 
nace on  the  line  of  the  Reading  road,  and  that  I  was  not  sure  that  we 
would  continue  it  long,  that  I  was  too  busy  to  be  bothering  with  run- 
ning an  anthracite  furnace.  It  was  very  Important;  how  Important 
it  is  you  may  understand  when  I  say  that  a  furnace  on  a  railroad 
Is  about  the  best  freight  producing  plant  that  you  can  have.  Tliat 
Iron  furnace  pays  over  on  the  average  about  $30,000 — probably  higher 
than  that — a  month  freight  on  the  inward  freight  alone.  The  con- 
sumption of  coal,  of  limestone,  and  ore,  that  we  call  the  raw  materials 
that  go  Into  a  furnace  for  the  smelting  of  iron,  creates  a  great  many 
tons,  and,  whilst  the  rates  are  not  very  high  on  those  raw  materials, 
the  tonnage  Is  very  heavy.  We  finally  agreed  on  the  part  of  the 
Reading  Company  that  If  the  New  York  friends.  Coster,  insisted  upon 
it,  we  would  join  them  on  one  other  condition,  namely,  that  we 
should  go  In  the  syndicate.  I  thought  that  probably  there  might  l)e 
some  money  made  In  the  syndicate,  as  there  was,  of  course.  I  mean 
that  the  [468]  bonds  were  sold  at  a  figure  that  was  tempting.  ♦  ♦  ♦ 
Then  we  agreed  simply  to  take  the  Simpson  &  Watkins  collieries, 
and  the  question  came  up  of  guaranty.  These  people  that  were  sell- 
ing and  the  bankers  who  were  to  handle  the  bonds  wanted  what  we 
called  a  joint  guaranty.  I  did  not  want  a  Joint  guaranty  with  some 
of  the  companies  that  I  did  not  think  were  quite  as  strong  as  we  were, 
and  the  executive  board  of  the  Reading,  Mr.  Harris,  and  Mr.  Welsh 
and  Mr.  Dickson,  sustained  me  in  that  Th^i  the  question  was  how 
to  fix  up  the  guaranty.  I  suggested  that  we  take  the  tonnage  of  each 
of  the  companies  that  had  gone  in  for  the  preceding  year  and  divide 
that  up  and  make  that  the  percentage  that  each  was  to  guaranty. 
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"By  Mr.  Rbtholos: 
"Q.  The  anthracite  tonnage?— A.  The  anthracite  tonnage,  and  di- 
vide it  up  and  that  fixed  the  percentages.  That  was  reported  to  the 
different  presidents,  and  I  suppose  their  hoards  took  action;  I  do 
not  know.  They  are  all  separate  agreements.  That  is  a  matter  of 
record." 

The  transaction  was  then  carried  out  as  theretofore  ar- 
ranged as.  follows :  On  January  26,  1899,  the  capital  stock 
of  the  Temple  Iron  Company  having  been  purchased  as 
noted,  its  stock  was  raised  to  two  and  a  half  millions  and 
its  bonds  issued  for  three  and  a  half  millions.  On  February 
27,  Simpson  &  Watkins  conveyed  to  it  the  capital  stock  of 
the  eight  collieries,  taking  in  payment  $2,260,000  of  its 
capital  stock  and  $3,500,000  of  the  bonds.  On  the  same  day 
they  transferred  to  the  Guaranty  Trust  Company,  as  trustee, 
this  $2,260,000  of  stock  and  $2,100,000  of  bonds,  and  received 
therefor  $3,238,396.66  in  cash  and  certificates  of  beneficial 
ownership  in  $1,000,000  of  the  stock;  the  trustee  purchasing 
from  Mr.  Baer  for  $151,603.34  the  remaining  $240,000  of 
original  shares  of  the  Temple  Iron  Company.  On  the  same 
day,  as  part  of  the  plan,  the  Reading  Company,  the  Central 
Railroad  of  New  Jersey,  the  Lehigh  Valley  Railroad  Com- 
pany, the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany, the  Erie  Railroad  Company,  and  the  New  York,  Sus- 
quehanna &  Western  Railroad  Company,  severally  con- 
tracted with  the  Guaranty  Trust  Company  and  the  Temple 
Iron  Company  to  buy  at  par  29.96  per  cent,  17.12  per  cent, 
22.88  per  cent,  19.52  per  cent,  5.84  per  cent,  and  4.68  per 
cent,  respectively,  in  all  100  per  cent,  of  the  capital  stock 
of  the  Temple  Iron  Company,  and  to  guaranty  the  same 
percentages  of  its  funded  debt,  principal  and  interest. 
These  percentages  as  testified  to  by  Mr.  Baer,  were  arrived 
at  on  the  basis  of  the  respective  anthracite  tonnage  of  the 
several  roads  as  quoted  above.  At  the  same  time  it  was 
covenanted  that,  if  in  any  period  of  six  months  the  earnings 
of  the  Temple  Iron  Company  should  be  insufficient  to  pro- 
vide for  its  sinking  fund,  the  interest  on  the  bonds,  and  its 
"stock  reserve''  charge,  the  carrier-guarantors  should  pay 
the  trust  company  up  to  12|  cents  per  ton  <mi  every  ton 
of  coal  carried  by  them  from  the  mines  of  the  company,  and, 
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if  there  still  remained  a  deficit,  it  should  be  paid  by  the 
carrier-guarantors  in  the  proportions  noted  above.  Sub- 
sequently, on  April  12,  each  carrier  entered  into  a  supple- 
mentary contract  with  the  trust  company,  to  enable  the  lat- 
ter "  to  take  such  action  as  may  be  necessary  to  enforce  the 
terms  of  guaranty  and  the  other  covenants  of  said  agreement 
of  27th  of  February,  1899,  so  as  to  work  out  equitable  results 
and  protect  and  safeguard  the  rights  and  obligations  of 
*  *  *  the  several  guarantors  in  the  event  of  the  failure 
of  *  *  *  any  one  or  more  of  the  guarantors  to  [469]  com- 
ply with  the  terms  of  any  such  guaranty  and  to  keep  and 
perform  the  covenants  in  any  such  agreement." 

The  consummation  of  this  plan  effectually  defeated  the 
project  of  the  new  railroad  and  led  to  its  abandonment,  and 
it  is  to  this  the  witness  Sturges  refers  in  his  testimony: 

"A  few  months  afterwards,  I  cannot  give  the  exact  dates,  a  num- 
ber of  these  colUeries  pledged  to  our  road,  or  rather  the  stock  in  a 
number  of  these  companies,  and  the  collieries  too,  were  sold.  I  only 
know  to  whom  by  hearsay,  except  In  one  case.  That,  of  course,  ab- 
solutely crippled  our  road." 

Does  this  combination  of  all  of  the  defendant  railroads 
for  the  avowed  purpose  and  with  the  effect  of  preventing 
the  threatened  building  of  a  competitive  road  for  the  trans- 
porting of  coal  in  interstate  commerce  fall  within  the  ban 
of  the  statute?  That  the  Temple  Iron  Company  is  a  mere 
holding  company,  the  instrument  for  effecting  the  purpose 
of  the  combination,  is  apparent  from  the  proof,  and  indeed, 
as  we  have  seen  in  the  testimony  of  Mr.  Baer,  is  conceded. 
The  ownership  of  its  stock  was  and  is  now  in  the  defendant 
railroads,  the  Temple  Iron  Company  being  a  mere  convenient, 
unitary  holding  agency  for  joint,  combining  railroad  inter- 
ests. If  this  combination,  which  the  proofs  show  was  made 
by  all  these  defendant  railroads,  is  not  within  the  prohibition 
of  the  statute,  what  legal  bar  is  there  to  tKese  railroads, 
through  the  agency  of  the  Temple  Iron  Company,  jointly 
and  in  combination,  absorbing  the  remaining  anthracite  coal 
not  now  owned  by  their  subsidiary  coal  companies?  There 
is  none.  The  gist  of  the  statute  is  combination;  combina- 
tion "in  restraint  of  trade  or  commerce  among  the  several 


Digitized  by 


Google 


928  183  FEDERAL  REPORTER,  4*70. 

BufHngton,  C.  J.,  concurring  and  dissentliig. 

states."  Indeed,  there  is  a  potency  in  the  united  members 
of  a  combination  so  far  in  excess  of  the  aggregate  of  the 
separate  disunited  strength  of  its  members  that  the  law, 
apart  from  this  statute,  has  not  overlooked  it.  In  Morris 
V.  Barclay^  68  Pa.  St.  173,  8  Am.  Rep.  159,  the  Supreme 
C!ourt  of  Pennsylvania,  referring  to  a  combination  affecting 
a  single  region  only  of  the  bituminous  field,  which  covers 
many  thousand  miles  where  the  anthracite  covers  a  few 
hundred,  said: 

"  The  effects  produced  on  the  public  interests  lead  to  the  considera- 
tion of  another  feature  of  great  weight  in  determining  the  illegality 
of  the  contract,  to  wit,  the  combination  resorted  to  by  these  five  com- 
panies. Singly  each  might  hare  suspended  deliveries  and  sales  of 
coal  to  suit  their  own  interests,  and  might  have  raised  the  price, 
even  though  this  might  have  been  detrimental  to  the  public  interest. 
There  is  a  certain  freedom  which  must  be  allowed  every  one  in  the 
management  of  his  own  affairs.  When  competition  is  left  free.  In- 
dividual error  or  foily  will  generally  find  a  correction  in  the  conduct 
of  others.  ♦  *  *  Meu  can  often  do  by  the  combination  of  many 
what  severally  no  one  could  accomplish  and  even  what,  when  done 
by  one  would  be  innocent.  *  ♦  ♦  There  is  a  potency  in  nnmbern 
when  combined  which  the  law  cannot  overlook,  where  injury  is  tho 
consequence." 

And  it  will  be  observed  that  it  is  the  calling  of  this  com- 
bination into  existence  the  law  strikes  at,  without  awaiting 
the  exercise  of  its  powers.  "  It  is  no  answer,"  said  the  Su- 
preme Court  of  Ohio,  in  Central  Company  v.  Guthrie^  35 
Ohio  St.  666,  "  to  say  that  competition  in  the  salt  trade  was 
not  in  fact  destroyed,  or  that  the  price  of  the  commodity 
was  not  unreasonably  advanced.  Courts  will  not  stop  to 
inquire  as  to  the  degree  of  injury  inflicted  on  the  public; 
[470]  it  is  enough  to  know  that  the  inevitable  tendency  of 
such  contracts  is  injurious  to  the  public."  The  purpose  and 
effect  of  the  combination  of  these  defendant  interstate  rail- 
roads and  of  the  defendant  subsidiary  coal  companies  would 
seem,  therefore,  to  bring  this  transaction  within  the  doctrine 
of  the  Northern  Securities  case^  193  U.  S.  197,  331,  24  Sup. 
Ct.  436,  454  (48  L.  Ed.  679),  where  it  was  said  "that  everj- 
combination  or  conspiracy  which  would  extinguish  compe- 
tition between  otherwise  competing  railroads  engaged  in 
interstate  trade  or  commerce  is  made  illegal  by  the  act,"  for 


Digitized  by 


Google 


UNITED   STATES  V.  BEADING  CO.  929 

BDi&Dgton,  C.  J.,  concurring  and  dlBsenting. 

the  statute  covers  all  combinations  in  restraint  of  interstate 
trade,  whether  by  way  of  transportation  or  otherwise.  It  is 
no  answer  to  this  to  say  the  Temple  Iron  Company  has  cor- 
porate power  to  hold  the  stock  of  mining  companies.  Con- 
cededly  it  has.  The  law  forbids  not  the  use,  but  the  abuse, 
of  the  corporate  powers  of  this  Pennsylvania  corporation. 
The  question  before  us  is  not  whether  the  Temple  Iron  Com- 
pany had  corporate  power  to  own  mines  and  mining  stocks, 
but  whether  these  six  railroad  companies  have  made  the 
lawful  corporate  power  of  the  Temple  Iron  Company  to  hold 
mines  and  mining  companies'  shares  an  instrument  to  en- 
able them  to  jointly  combine  "  in  restraint  of  trade  or  com- 
merce among  the  several  states."  If  so,  the  act  makes  the 
combination  unlawful  without  reference  to  the  particular 
means  used  to  effect  the  unlawful  end.  Indeed,  to  the  con- 
tention that  the  Temple  Iron  Company  was  simply  exercis- 
ing its  legal  corporate  powers  it  may  be  replied,  as  it  was 
in  Aikens  v.  Wisconsin^  195  U.  S.  194,  25  Sup.  Ct.  3,  49  L. 
Ed.  154,  and  reiterated  in  Swift  v.  United  States^  196  U.  S. 
396,  25  Sup.  Ct.  279  (49  L.  Ed.  518) : 

"  It  Is  suggested  that  the  several  acts  charged  are  lawful  and  that 
intent  can  make  no  difference.  But  they  are  bound  together  as  the 
parts  of  a  single  plan.    The  plan  may  make  the  parts  unlawful.** 

And  of  the  office  of  this  holding  Temple  Iron  Company  it 
may  be  here  said,  as  was  of  the  combination  using  the  North- 
em  Securities  Company  in  that  case,  that 'it  is  one  which 
"restrains  interstate  commerce  through  the  agency  of  a 
common  corporate  trustee  designated  to  act  for  both  com- 
panies in  repressing  free  competition  between  them."  So, 
also,  in  Harriman  v.  Northern  Securities  Company^  197  U.  S. 
291, 25  Sup.  Ct.  503  (49  L.  Ed.  739),  the  court  in  speaking  of 
the  Northern  Securities  case  and  that  company  said: 

**  Some  of  our  number  thought  that  as  the  Secnrities  Company 
owned  the  stock  the  relief  sought  could  not  be  granted,  but  the  con- 
clusion was  that  the  possession  of  the  power,  which,  If  exercised, 
would  prevent  competition,  brought  the  case  within  the  statute,  no 
matter  what  the  tenure  of  the  title  was." 

But  it  is  urged  that,  because  these  eight  collieries  sell 
their  product  at  the  breaker,  the  transaction  is  wholly  an 
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intrastate  act,  and  under  United  States  v.  Knight^  166  U.  S. 
1, 15  Sup.  Ct  249, 39  L.  Ed.  325,  the  act  does  not  apply.  Let 
us  look  at  the  kernel  and  not  the  shell  of  this  transacticm. 
The  stock  of  the  collieries  which  sell  is  owned  by  the  Temple 
Iron  Company,  and  the  stock  of  the  Temple  Iron  Company 
is  owned  by  the  defendant  railroads.  The  latter  are  there- 
fore the  real  sellers.  And  who  are  the  real  purchasers  at 
the  breaker?  The  [471]  defendant  coal  companies  whose 
stock  is  owned  by  the  defendant  railroads.  And  for  what 
purpose  do  these  latter  buy  this  coal  from  themselves  but  to 
transport  and  sell  the  major  part  in  interstate  commerce! 
That  the  major  part  was  interstate  commerce  the  proofs 
show.  Mr.  Simpson,  of  the  finn  of  Simpson  &  Watkins, 
says,  referring  to  such  product: 

"  Q.  Where  did  you  sell  It  when  jou  sold  It  yonraelvefl?— A.  In  the 
gmeral  market — New  York,  Oswego,  Buffalo— wherever  we  ooold  get 
a  market  for  it.    ♦    *    ♦ 

''Q.  What  was  your  principal  market  while  you  were  operating 
independently  and  selling  in  your  own  independent  way? — ^A.  New 
York  was  the  principal  market    ♦    ♦    ♦ 

**  Q.  And  with  whom  were  you  in  competition  In  the  markets  in  New 
York  City  and  in  other  parts  of  New  York  state  when  yon  wa« 
selling  coals  on  your  own  account? — ^A.  Everybody  that  was  in  the 
business. 

"Q.  Your  principal  competitors  then  were  either  the  anthracite 
coal  carrying  roads,  operating  in  their  own  name,  or  operating  through 
coal  companies  which  they  controlled? — ^A.  The  Delaware,  Lacka- 
wanna &  Western  Railroad  Company,  the  Lehigh  Vall^  Railroad 
Company,  and  the  Ontario  &  Western  Railroad  Company  through 
Dickson  &  Eddy,  their  sales  agent'* 

To  the  same  effect  is  the  testimony  of  E.  B.  Thomas,  presi- 
dent of  one  of  the  carrier  roads : 

'*Q.  Where  was  the  coal  from  the  Simpson  &  Watkins*  collieries 
moving  at  that  time? — A.  Moved  over  aU  of  those  roads. 

•*Q.  Where?  To  what  point?— A.  All  over,  wherever  they  could 
find  a  market  for  it 

*'  Q.  Was  It  coming  to  tide  water— A.  Some  of  it  came  to  tide  water. 
Some  of  it  went  west  to  different  points." 

And  that  railroad  carriers  are  "  instruments  of  conmierce 
and  their  business  is  commerce  itself"  was  held  in  United 
States  V.  Trans-Missouri  Freight  As8\  166  U.  S.  290,  17 
Sup.  Ct  640,  41  L.  Ed.  1007.    So  while  in  isolation  this  is  a 
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sale  of  the  coal  at  the  breaker  by  one  corporation  to  another 
corporation — a  local  transaction — ^yet  in  c<Hnbination  it  is 
but  one  of  the  elements  in  a  chain  whereby  the  six  defendant 
railroads  handle  their  joint  produce  in  interstate  trade — a 
product  which  might  otherwise  have  gone  to  this  projected 
road.  The  several  acts  which  contribute  to  the  final  result 
must  be  judged  not  in  isolation,  but  in  combination.  For, 
while  it  is  said  in  the  Addyaton  Pipe  caae^  175  U.  S.  211,  20 
Sup.  Ct.  96,  44  L.  Ed.  136,  that,  "  where  the  contract  affects 
interstate  commerce  only  incidentally  and  not  directly,  the 
fact  that  it  is  not  designed  or  intended  to  affect  such  com- 
merce is  simply  an  additional  reason  for  holding  the  contract 
valid  and  not  touched  by  the  act  of  Congress,"  it  was  also 
held  that  "  any  agreement  or  combination  which  directly 
operates,  not  alone  upon  the  manufacture,  but  upon  the  sale, 
transportation,  and  delivery  of  an  article  of  interstate  com- 
merce, by  preventing  or  restricting  its  sale,  etc,  thereby  regu- 
lates interstate  commerce  to  that  extent  and  to  the  same  ex- 
tent trenches  upon  the  power  of  the  national  Legislature  and 
violates  its  statute." 

It  is  manifest,  therefore,  that  while  in  corporate  forms 
there  are  sales,  corporate  holdings,  etc.,  which  in  isolation 
may  be  intrastate,  the  fact  is  equally  clear  that  when  com- 
bined the  transaction  as  a  whole  falls  within  the  domain  of 
interstate  commerce.  For,  as  was  said  in  Loewe  v.  Lawlor^ 
208  U.  S.  301,  28  Sup.  Ct  301  (52  L.  Ed.  488)  : 

[472]  "Although  some  of  the  means  whereby  the  Into-state  traffic 
was  to  be  destroyed  were  acts  within  a  state  and  some  of  them  were 
in  themselves  as  a  part  of  their  obvious  purpose  and  effect  beyond 
the  scope  of  federal  authority,  still,  as  we  have  seen,  the  acts  must  be 
considered  as  a  whole,  and  the  plan  is  open  to  condenmation,  notwith- 
standing a  negligible  amount  of  intrastate  business  might  be  affected 
In  carrying  it  out" 

Singly  and  uncombined  these  six  defendant  railroads  may 
continue  their  lawful  operations  with  that  natural,  untram- 
meled  competition  incident  to  individual  rivalry;  for,  as  we 
have  seen  above,  "  when  competition  is  left  free,  individual 
error  or  folly  will  generally  find  a  correction  in  the  conduct 
of  others."  But  it  is  when  and  because  they  unite — for  the 
words  "contract,"  "combination,"   "conspiracy,^   imply  a 
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coupling  with  others — and  when  that  oonpfing  is  **  in  re- 
straint of  trade  or  commerce  among  the  sereral  states,'^  that 
the  federal  statute  becomes  applicable. 

It  appears  then  by  the  proofs: 

First.  That  the  construction  into  the  anthracite  region  of 
an  additional  competitive  carrier  of  interstate  commerce,  the 
New  York,  Wyoming  &  Western  Railroad,  was  threatened 
and  feared. 

Second.  That  the  product  of  Simpson  &  Watkins'  eight 
collieries  entered  largely  into  interstate  commerce,  and  the 
diversion  of  this  product  and  other  interstate  commerce  was 
promised  to  and  threatened  to  be  divided  by  such  new  road. 

Third.  That  the  six  defendant  railroads  combined  to  pre- 
vent the  building  of  the  competitive  road,  and  the  possible 
diversion  of  interstate  commerce  by  the  reorganisatioii  of  the 
Temple  Iron  Company  and  the  joint  ownership  of  its  stock, 
by  purchasing  through  such  company  the  stock  of  the  Simp- 
son &  Watkins  collieries,  detaching  such  collieries  from  the 
support  of  the  proposed  road,  thereby  causing  its  abandon- 
ment and  later  removing  the  interstate  product  of  such  col- 
lieries for  all  time  from  the  field  of  interstate  freight  oom- 
petition,  as  they  did  in  some  cases  when  the  perpetual  65  per 
cent  contracts  were  later  agreed  upon. 

To  us  it  is  therefore  clear  that  the  combination  of  these  six 
defendant  railroads  in  the  Temple  Iron  Company  was  a  com- 
bination "  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states,"  and  falls  within  the  prohibition  of  the  statute. 

We  are  next  brought  to  consider  whether  certain  contracts, 
known  as  the  65  per  cent  contracts,  entered  into  between  these 
railroads,  through  their  subsidiary  coal  companies^  with 
mine-owners  who  are  parties  to  this  bill,  were  also  "  in  re- 
straint of  trade  or  commerce  among  the  several  states."  This 
part  of  the  case  is  covered  by  the  second  ground  of  relief,  set 
forth  in  the  government's  brief  which  is  as  follows: 

"  That  the  65  per  cent  contracts,  so  caUed,  made  by  the  deflmdants, 
the  Philadelphia  &  Reading  Co&l  &  Iron  Company,  the  L^il^li  k 
WUkes-Barre  CJoal  Company,  the  Lehigh  Valley  Coal  Company,  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  and  Hillside 
Coal  &  Iron  Company,  with  the  various  producers  who  are  before  the 
court,  for  the  control  of  their  output,  are  In  violation  of  the  said  act 
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and  tliat  all  parties  thereto,  respectively,  are  enjoined  from  further 
carrying  them  out." 

[473] — being  charged  in  clause  "a"  of  paragraph  7  of  the 
bill,  and  relief  for  which  is  asked  in  the  petition's  second 
prayer  for  relief. 

The  proofs  before  us  show,  and  the  Supreme  Court  in  In- 
terstate Commerce  Com.  v.  Baird,  194  U.  S.  42,  24  Sup.  Ct. 
563,  48  L.  Ed.  860,  held,  that  these  contracts  involved  inter- 
state commerce.  The  length  of  this  opinion  will  not  permit 
reference  to  the  testimony,  but  it  shows  that  the  terms  of 
these  contracts  were  agreed  upon  by  the  joint  action  of  the 
six  defendant  railroads,  their  subsidiary  coal  companies 
and  mine-owners,  and  that  all  of  said  persons  and  companies 
were  concerned  in  and  were  thereby  affecting  interstate  com- 
merce. The  form  of  contracts  being  thus  agreed  upon,  they 
were  thereafter  entered  into  by  individual  mine-owners  and 
the  subsidiary  coal  companies  of  the  six  defendant  railroads 
on  whose  lines  the  mines  were  located.  Under  each  of  these 
contracts  the  entire  product  of  a  particular  mine  was  sold 
until  exhaustion  to  one  of  the  subsidiary  coal  companies 
at  the  breaker,  and  shipments  therefrom  were  only  to  be 
made  as  that  company  required.  Not  only  had  the  owner 
no  power  to  mine  except  as  the  buyer  required,  but  he  had 
nothing  to  do  with  fixing  the  price  which  was  determined 
by  the  general  tidewater  rate.  Save  in  operation  the  mine 
was  practically  owned  by  the  subsidiary  coal  company,  the 
only  guaranty  of  production  the  operator  had  was  that  the 
coal  company  agreed  "  it  will  not  discriminate  in  favor  of 
its  own  mines,  or  that  of  any  persons,  firms  or  companies 
with  which  it  had  contracts  to  buy  coal,  but  that  the  quantity 
to  be  ordered  monthly  shall  be  a  just  proportion  of  the  en- 
tire quantity  of  coal  agreed  to  be  purchased  by  the  buyer, 
measured  by  the  colliery  capacity  of  the  respective  sellers." 
It  further  appears  that  where  similar  contracts  had  been 
limited  to  seven  years,  as  they  usually  had  been  up  to  that 
time,  they  had  not  precluded  competition.  Indeed,  the  ex- 
piration of  such  seven-year  contracts  had  made  possible  the 
projection  of  two  carrier  roads,  and  the  testimcmy  shows 
that  the  perpetuity  clause  was  insisted  on  and  inserted  in 
the  contracts  thereafter  by  the  ccmibined  aotiixi  of  the  de- 
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fendant  railroads  and  their  coal  companies  in  order  to  with- 
draw from  competition  for  all  time  the  freights  of  these 
producers.  The  result  of  the  combination  was  the  operators 
got  a  raise  to  65  per  cent,  and  the  defendant  railroads  elimi- 
nated competition.  It  would  therefore  seem  clear  that  the 
product  of  these  mines,  which  had  before  entered  into  com- 
petitive interstate  commerce,  was  withdrawn  therefrom,  and, 
such  being  the  case,  it  follows  that  the  instrument  by  which 
this  was  done,  to  wit,  the  contracts  entered  into  in  pursu- 
ance of  joint  action,  was  a  combination,  ^'in  restraint  of 
trade  or  commerce  among  the  several  states."  It  is  con- 
tended, however,  the  right  of  contract  is  a  personal,  absolute 
one,  and  if  a  mine-owner  and  a  carrier  agree  thereto  the  law 
cannot  interfere.  But  the  answer  to  this  is,  we  are  here 
dealing  with  a  combination,  a  combination  of  interstate 
carriers  and  owners  of  a  product  entering  into  interstate 
commerce,  and,  when  such  is  the  case,  even  the  right  to  con- 
tract and  combine  must  give  way  to  a  statute  which  declares 
that  such  contracts  and  combinations  where  "in  restraint 
of  trade  and  commerce  among  the  several  states  ^  are  illegal. 
It  is  but  just  to  say  that  taking  into  consideration  all  the 
[474]  factors  involved  in  ownership,  mining,  transporting, 
and  sale  of  coal,  these  contracts  may  on  the  whole  be  as 
fair,  reasonable,  and  satisfactory  a  solution  of  the  intricate 
economic  questions  involved  as  can  be  worked  out.  To 
quote  from  the  testimony  of  an  operator  of  long  experience 
and  broad-minded  view : 

"Q.  Wby  did  you  think  the  railroads  ought  to  purchase  the  indi- 
vidual operators*  coal? — A.  I  thought  that  was  the  best  way  to  handle 
the  business.  Understand  that  anthracite  coal  is  a  domestic  fud  and 
it  is  used  in  the  winter  time,  and  to  get  the  dealer  and  tke  consnmer 
to  buy  it  through  the  summer  time  you  have  to  give  them  some  in- 
ducement. I  talked  to  the  railroad  people  a  good  many  years.  I 
said :  '  The  thing  you  ought  to  do  is  to  buy  the  individual  operators' 
coal  at  the  mines  on  some  agreed  system,  or  price,  or  something  of 
that  kind,  because  we  cannot  induce  the  consumer  to  take  our  coal  in 
the  summer  time  and  give  the  men  full  work  through  the  summer 
time.  We  cannot  get  the  dealers  to  stock  up  and  we  cannot  afford  to 
have  yards  and  agencies  all  over,  as  you  can.' " 

But  conceding  the  fairness,  as  we  have  said,  of  these  con- 
tracts, the  fact  still  remains  they  are  at  variance  with  the 
adjudged  intent  of  the  statute  to  maintain  in  interstate  trade 
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an  ontrammeled  flow  of  commerce  in  obedience  to  free  and 
unrestrained  competition.  That  these  contracts  do  restrain 
commerce  is  clear  from  their  terms  and  effect,  and  if  they  do 
not  fall  within  the  ban  of  a  statute  ^^  aimed,"  as  was  said  in 
Chesapeake  dk  Ohio  Fuel  Co,  v.  Uruted  States^  supra^  to 
"  maintain  interstate  conmierce  on  the  basis  of  free  competi- 
tion," then  that  statute  is  made  of  no  avail  by  contracts 
which  shut  out  competition  for  all  time,  and  which,  if  in- 
creased in  number,  may  without  absolute  purchase  and  own- 
ership end  in  the  defendant  railroads'  acquisition  of  the  re- 
maining coal  area.  We  are  therefore  of  opinion  these  con- 
tracts, as  they  now  stand,  are  illegal. 

Seeing,  then,  that  these  six  defendant  railroads  did  unlaw- 
fully combine  together,  through  the  Temple  Iron  Company, 
and  that  thereafter  in  further  combination  they  brought 
ubout  these  illegal  perpetual  contracts,  the  duty  of  the  court 
seems  clear  to  forbid  them  further  maintaining  their  unlaw- 
ful combination  in  the  Temple  Iron  Company  and  from  con- 
tinuing these  unlawful  contracts;  for,  if  the  Temple  combi- 
nation was  illegitimate  in  birth,  when  did  the  taint  of  ille- 
gitimacy leave  it?  The  Anti-Trust  Act,  as  it  seems  to  me, 
is  directed  not  only  at  the  illegal  acts  an  illegal  combination 
does,  but  also  at  the  existence  and  continuance  of  such  illegal 
combination.  Moreover,  in  this  case  it  is  not  only  because 
the  combination  in  the  Temple  Iron  Company  was  originally 
illegal,  but  because  it  can  be  used  in  the  future  as  it  has  been 
in  the  past,  and  because  its  existence  to-day  tends  to  forbid, 
prevent,  and  restrain  competition,  that  this  court  should 
decree  such  illegal  combination  should  end.  And  this  case 
exemplifies  the  need  of  such  a  decree.  Following  the  ab- 
sorption of  the  stock  of  the  Simpson  &  Watkins  collieries  by 
the  Temple  Iron  Company,  the  product  of  some  of  those  col- 
lieries was,  when  the  65  per  cent  contracts  were  afterwards 
determined  on,  bound  in  perpetuity  to  certain  of  these 
carriers  through  such  contracts.  By  such  perpetual  con- 
tracts in  their  joint  holdings  and  by  the  perpetual  con- 
tracts these  defendant  railroads  through  their  subsidiary 
coal  companies  severally  made  with  other  collieries  these 
combiners  withdrew,  and  still  continue  to  with [476] draw, 
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such  product,  for  all  time,  from  competition,  either  in  inter- 
state transportation  or  sale.  To  my  mind  there  is  no  more 
subtle  and  effective  agency  for  the  gradual,  unnoted  absorp- 
tion by  interstate  carriers  of  the  remaining  interstate  prod- 
uct than  these  perpetual  contracts.  Holding  then  that  they 
are  in  the  words  of  the  statute  ^^  contracts  *  *  *  in 
restraint  of  trade  or  commerce  among  the  states,"  I  record 
my  dissent  to  the  action  ^f  the  court  in  refusing  to  enjoin 
them. 

Lanning,  Circuit  Judge. 

The  government  charges  in  its  petition  that  the  defendants 
have  entered  into  a  series  of  combinations  or  conspiracies  in 
violation  of  sections  1  and  2  of  ^^An  act  to  protect  trade  cmd 
commerce  against  unlawful  restraints  and  monopolies,"  ap- 
proved July  2, 1890,  hereinafter  called  the  "  Anti-Trust  Act," 
The  allegations  are  that  these  combinations  or  con^iracies 
restrain  interstate  commerce  and  monopolize  a  part  of  such 
conmierce  in  the  sale  and  transportation  of  anthracite  coal 
mined  in  the  Wyoming  region  of  Pennsylvania.  The  peti- 
tion contains,  in  addition  to  the  usual  general  prayer  for 
relief,  five  specific  prayers  for  the  destruction  of  five  of  the 
combinations  described.  These  combinations  are:  (I)  The 
one  by  which,  in  1898,  the  Erie  Railroad  Company,  through 
an  increase  of  its  capital  stock,  acquired  the  capital  stock  of 
the  New  York,  Susquehanna  &  Western  Railroad  Company ; 
(2)  the  one  by  which  the  Temple  Iron  Company,  in  1899, 
through  an  increase  of  its  capital  stock  and  an  issue  of  bonds 
acquired  the  capital  stocks,  assets,  and  properties  of  what 
were  known  as  the  Simpson  &  Watkins  Coal  Companies,  and 
by  which  the  Reading  Company,  the  Lehigh  Valley  Railroad 
Company,  the  Delaware,  Lackawanna  A  Western  Railroad 
Ccmipany,  the  Central  Railroad  Company  of  New  Jeaej,  the 
Erie  Railroad  Company,  and  the  New  York,  Suaquehajina  & 
Western  Railroad  Company  simultaneously  entered  into 
contracts  f(M*  the  acquisition  of  the  capital  stock  ot  the 
Temple  Iron  Company;  (8)  the  one  by  whidi,  in  1901,  the 
Reading  Company,  through  an  increase  of  its  capital  stock 
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and  bonded  indebtedness,  acquired  the  capital  stock  of  the 
Central  Eailroad  Company  of  New  Jersey;  (4)  the  one  by 
which,  in  1900  and  subsequent  years,  the  defendant  carriers 
and  their  subsidiary  coal  companies  agreed,  in  a  series  of 
contracts  known  in  the  record  as  the  65  per  cent  contracts, 
to  purchase  from  certain  other  coal  companies  all  the  an- 
thracite coal  thereafter  produced  by  the  collieries  of  the 
latter  companies;  and  (5)  a  combination  or  conspiracy, 
alleged  to  have  been  formed  in  1895  by  the  defendant  car- 
riers and  their  subsidiary  coal  companies  for  the  control  of 
interstate  conmierce  in  anthracite  coal,  and  in  the  devdopment 
of  which  it  is  further  alleged  the  four  preceding  combina- 
tions and  one  other  (the  one  by  which,  in  1899,  the  Erie  Kail- 
road  Company  acquired  the  capital  stocks  of  the  Pennsyl- 
vania Coal  Company  and  the  Delaware  Valley  &  Kingston 
Railroad  Company)  were  used  as  "  steps." 

Two  preliminary  matters  should  be  first  disposed  of;  one 
a  motion  to  dismiss  the  petition  on  the  ground  of  multi- 
fariousness, and  the  other  a  motion  to  strike  out  certain 
parts  of  the  proofs  offered  by  the  United  States  and  objected 
to  by  the  defendants. 

[476]  Twenty  of  the  defendants  have  raised,  either  by  way 
of  objections  embodied  in  their  answers  or  by  simple  motions 
to  dismiss,  the  defense  of  multifariousness.  This  defense 
was  not  brought  to  the  attention  of  the  court  until  after  the 
United  States  had  concluded  its  testimony  in  chief.  The 
court  then  postponed  its  consideration  until  the  final  hear- 
ing. It  is  clear,  however,  that  the  defendants  who  insist 
upon  this  defense  stand  in  no  better  position  now  than  they 
did  when  they  first  brought  the  matter  to  the  attention  of 
the  court.  It  is  the  general  rule  of  practice  in  courts  of 
equity  that  a  defendant  loses  his  right  to  insist  upon  an  ob- 
jection that  a  petition  or  bill  is  multifarious  unless  he  raises 
that  defense  by  demurrer  or  plea  or  answer  filed  specially 
for  that  purpose.  He  cannot,  by  answering  generally  and 
omitting  to  plead  or  demur,  require  a  complainant  to  take 
his  testimony  and  then,  after  the  expense  of  taking  such 
testimony  has  been  incurred,  insist,  as  a  matter  of  right, 
upon  multifariousness  as  a  defense.    Such  a  defense  is  not 
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to  the  merits  of  the  case  but  to  the  form  of  the  suit  It 
follows,  therefore,  that  as  a  rule  if  it  is  possible  for  the 
court,  where  the  defense  of  multifariousness  is  not  regularly 
presented  in  one  of  the  ways  above  stated,  to  make  a  decree 
which  shall  properly  dispose  of  the  issues  involved,  the  peti- 
tion or  bill  will  not  be  dismissed.  Veghte  v.  BarUan  Water 
Power  Company  J  19  N.  J.  Eq.  142;  Annin  v.  Anmn^  24 
N.  J.  Eq.  184;  ButmeU  et  al.  v.  Stoddard  et  al.^  Fed.  Caa 
No.  2,185;  Oliver  v.  Piatt,  3  How.  838,  411,  11  L.  Ed.  622; 
Nelson  v.  HUl,  5  How.  127,  181,  12  L.  Ed.  81;  Hefner  v. 
Northwestern  Life  Insurance  Company,  128  U.  S.  747,  751, 
8  Sup.  Ct.  337,  31  L.  Ed.  309;  Oraves  v.  AshJmm,  215  U.  & 
381,  80  Sup.  Ct  108,  54  L.  Ed.  217.  Assuming  that  the 
petition  is  multifarious  and  that  the  defense  mi^t  have 
been  sustained  on  a  simple  demurrer,  there  is  no  difficulty, 
except  that  of  examining  the  evidence  as  to  the  several  issues 
involved,  in  disposing  of  the  case  and  entering  a  decree  con- 
sistent, as  we  think,  with  its  equities. 

The  motion  to  strike  out  proo&  relates  to  certain  exhibits 
and  testimony.  It  is  not  necessary  to  pass  upon  this  modem 
for  the  reason  that,  whether  the  proo&  be  in  or  out,  the  ccm- 
elusions  expressed  in  this  opinion,  at  least,  will  remain  the 
same. 

Before  entering  upon  a  consideration  of  the  nature  and 
effect  of  the  combinations  here  complained  of,  it  may  be  well, 
also,  to  recall  some  of  the  expressions  of  the  Supreme  Court 
as  to  the  kind  of  combinations  that  are  condemned  by  the 
Anti-Trust  Act. 

**  The  contract  condemned  by  the  statute  Is  one  whose  direct  and 
immediate  effect  is  a  restraint  upon  that  kind  of  trade  or  comment 
which  is  interstate."  Hopkins  ▼.  United  States,  171  U.  S.  078,  502, 
19  Sup.  Ct  40,  45,  48  L.  Ed.  290. 

**  Where  the  subject-matter  of  the  agreement  does  not  directlj  relate 
to  and  act  upon  and  embrace  interstate  commerce,  and  where  the 
undisputed  facts  clearly  show  that  the  purpose  of  die  agreonent  was 
not  to  regulate,  obstruct  or  restrain  that  commerce,  but  that  it  was 
entered  into  with  the  object  of  properly  and  fairly  regolattaig  tbe 
transaction  of  the  business  in  which  the  parties  to  the  agre^nent 
were  engaged,  such  agreonent  will  be  upheld  as  not  within  die  statute, 
where  it  can  be  seen  that  die  character  and  terms  of  die  agreement 
are  weU  calculated  to  attain  die  purpose  for  which  it  was  formed. 
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and  where  the  effect  of  Its  formation  and  enforcement  upon  interstate 
trade  or  commerce  is  in  any  evait  but  indirect  and  incidental,  and 
not  its  purpose  [477]  or  object."  Anderson  v.  United  StateSf  171 
U.  S.  604,  615,  19  Sup.  Ct.  50,  54,  43  L.  Ed.  300. 

**An  agreement  entered  into  for  the  purpose  of  promoting  the  legiti- 
mate business  of  an  individual  or  corporation,  with  no  purpose  to 
thereby  affect  or  restrain  interstate  commerce,  and  which  does  not 
directly  restrain  such  commerce,  is  not,  as  we  think,  covered  by  the 
act,  although  the  agreement  may  indirectly  and  remotely  affect  that 
commerce."  United  States  v.  Joint  Traffic  Association^  171  U.  S.  505, 
568,  19  Sup.  Ct.  25,  31.  43  L.  Ed.  259. 

*'  The  purpose  of  the  act  of  July  2,  1890,  was  to  prevent  the  stifling 
and  the  substantial  restriction  of  competition  in  interstate  and  inter- 
national commerce.  The  test  under  that  act  of  the  legality  of  a  com- 
bination or  conspiracy  is  its  direct  and  necessary  effect  upon  such 
competition.  If  its  necessary  effect  is  but  incidentally  or  Indirectly 
to  restrict  competition,  while  its  chief  result  is  to  foster  the  trade 
and  increase  the  business  of  those  who  make  and  operate  it,  it  Is 
not  violation  of  this  law."  United  States  y.  Standard  OH  Company, 
173  Fed.  177,  188. 

^  If  the  necessary,  direct,  and  immediate  effect  of  the  contract  be 
to  violate  an  act  of  Congress,  and  also  to  restrain  and  regulate  inter- 
state commerce,  it  is  manifestly  Immaterial  whether  the  design  to  so 
regulate  was  or  was  not  in  existence  when  the  contract  was  entered 
into.  In  such  case  the  design  does  not  constitute  the  material  thing. 
The  fact  of  a  direct  and  substantial  regulation  is  the  important  part 
of  the  contract,  and,  that  regulation  existing,  it  is  unimportant  that 
It  was  not  designed."  Addyston  Pipe  d  Steel  Company  v.  United 
States,  175  U.  S.  211,  234,  20  Sup.  Ct.  96, 105,  44  L.  Ed.  136. 

1.  Coming  to  the  merits,  the  first  question  to  be  consid- 
ered is:  Was  the  acquisition,  in  1898,  by  the  Erie  Bailroad 
Company  of  the  capital  stock  of  the  New  York,  Susque- 
hanna &  Western  Railroad  Company  effected  by  a  combina- 
tion or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states,  contrary  to  the  provisicHis  of  section  1  of 
the  Anti-Trust  Act,  or  promotive  of  a  monopoly  of  any  part 
of  the  trade  or  commerce  among  the  several  states  contrary 
to  the  provisions  of  section  2  of  that  act? 

On  March  11,  1898,  the  Erie  Railroad  Company  obtained 
from  the  New  York,  Susquehanna  &  Western  Railroad  Com- 
pany a  lease  of  the  latter  company's  railroads,  dated  Feb- 
ruary 24, 1898,  for  the  term  of  one  year  from  March  1, 1898. 
The  lease  set  forth,  amongst  other  things,  the  purpose  of  the 
Erie  to  increase  its  capital  stock  by  adding  thereto  $13,000,- 
10870**— S.  Doc.  Ill,  62-1,  vol  3 60 
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000  of  first  preferred  and  $18,000,000  of  ooinm<m  stock  and 
exchan^ng  it,  at  the  rates  therein  mentioned,  for  stock  of 
the  Susquehanna.  On  April  2, 1898,  the  Legislature  of  New 
Jersey  consented  to  this  lease.  Between  March  18  and  June 
30,  1898,  the  Erie  Railroad  Company  acquired  substantially 
all  of  the  capital  stock  of  the  New  York,  Susquehanna  A 
Western  Railroad  Company  by  exchanging  its  $26,000,000 
of  stock  for  the  stock  of  the  Susquehanna. 

It  is  alleged  in  the  petition  that  the  Erie  and  the  Susque- 
hanna operate  substantially  parallel,  and,  in  the  absence  of 
a  restraining  agreement  or  combination,  competitive  lines 
of  railroad  between  the  anthracite  coal  regions  in  Pennsyl- 
vania and  tide-water  points  at  New  York  Harbor,  and  that 
the  Erie,  by  issuing  its  additional  stock  to  the  amount  of 
$26,000,000  and  exchanging  it  for  the  stock  of  the  Susque- 
hanna, brought  the  two  formerly  competitive  railroad  com- 
panies and  their  subsidiary  coal  companies  under  a  common 
head  and  source  of  control  and  thereby,  in  violation  of  the 
Anti-Trust  Act,  removed  all  inducements  for  competition 
between  them  and  established  a  monopoly  in  interstate  trans- 
portation and  sale  of  anthracite  coal.  The  answer  [478]  of 
the  Erie  denies  that  the  two  companies  were  ever  in  a  true 
sense  competitors,  or  that  it  has  in  any  wise  violated  the 
Anti-Trust  Act,  and  avers  that  the  Erie  is  one  of  the  great- 
est carriers  of  western  produce,  that  the  Susquehanna  has 
no  such  traffic,  that  both  of  the  companies  are  carriers  of 
anthracite  coal  to  New  York  but  from  different  sources  of 
supply,  that  the  Erie  has  a  great  freight  and  passenger  busi- 
ness, that  its  terminal  facilities  at  New  York  Harbor  are 
inadequate,  that  the  Susquehanna  has  larger  tunnel  and 
yard  facilities  at  New  York  Harbor  than  it  needs,  and  that 
the  acquisition  of  the  Susquehanna  by  the  Erie  enabled  the 
Erie  to  use  the  tunnel  and  yard  facUities  of  the  Susque- 
hanna. The  answer  of  the  Susquehanna  also  denies  that 
the  two  companies  are  competitors  for  the  transportation  of 
coal,  or  that  any  competition  between  the  two  companies 
has  been  prevented  or  interfered  with,  or  that  the  price  of 
coal  has  by  any  of  its  agreements  been  in  any  manner  con- 
trolled, and  avers  that  the  purchase  of  the  stock  of  the  Sua- 
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quehanna  by  the  Erie  was  made  within  the  state  of  New 
York,  that  it  was  not  in  restraint  of  interstate  trade  or  in  vio- 
lation of  the  Anti-Tmst  Act,  that,  at  the  time  of  the  exchange 
of  stocks,  the  lines  of  the  Erie  were  many  miles  distant  from 
any  territory  in  the  coal  regions  served  by  the  Susquehanna 
(though  it  is  admitted  that,  since  the  purchase,  by  traflSc 
arrangements  with  the  Erie  and  Wyoming  Valley  Railroad 
Company,  the  Erie  has  reached  some  mines  in  the  territory 
previously  reached  by  the  lines  of  the  Susquehanna),  and 
avers,  further,  that  the  two  companies  have  continued  to 
connect  with  and  carry  coal  from  different  mines,  except 
that  the  Susquehanna  had  received  traffic  previously  car- 
ried over  the  lines  of  the  Erie  because  of  the  greater  con- 
venience in  delivering  to  purchasers. 

In  1872  or  1873  the  New  Jersey  Midland  Railroad  had 
been  built  from  Jersey  City,  N.  J.,  to  Middletown,  N.  Y.,  a 
distance  of  88  miles,  and  previous  to  1883  it  had  passed  under 
the  management  of  the  Susquehanna.  The  Erie  was  also 
then  operating  a  road  between  the  same  points;  both  roads 
passing  through  Paterson  and  Passaic,  in  the  state  of  New 
Jersey.  Some  time  previous  to  1883  the '  Susquehanna  had 
extended  its  road  to  Gravel  Place,  three  miles  northwest  of 
Stroudsburg,  Pa.  It  then  began  to  transport  coal  delivered 
to  it  at  Gravel  Place  by  the  Delaware,  Lackawanna  &  West- 
em  Railroad  Company  to  West  End,  near  New  York  Harbor, 
whence,  in  the  absence  at  that  time  of  a  terminal  of  its  own, 
it  sent  such  coal  over  the  lines  of  the  Delaware,  Lackawanna 
&  Western  to  the  latter's  terminal  at  Hoboken,  N.  J.  After 
the  Susquehanna  had  acquired  a  terminal  of  its  own  at  Edge- 
water,  on  New  York  Harbor,  and  extended  its  line  through 
its  ownership  of  the  capital  stock  of  a  subsidiary  company 
to  Wilkes-Barre,  Pa.,  both  of  which  it  did  in  1893,  its  coal 
carrying  business  rapidly  increased.  The  subsequent  exten- 
sion of  its  lines  to  Minooka  in  1897,  and  its  connection  with 
the  Delaware  &  Hudson  Railroad,  the  Lehigh  Valley  Rail- 
road, and  the  Central  Railroad  of  New  Jersey,  in  the  Wyo- 
ming coal  region,  enabled  it  to  declare  in  its  annual  report  of 
Jime  80,  1897,  that  the  completion  of  the  road  to  Minooka 
placed  tiie  Susquehanna  "  in  an  independent  position  in  re- 
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spect  to  the  transportation  of  coal."  It  was  then  in  a  posi- 
tion to  [479]  transport  to  its  terminal  at  Edgewater  coal 
from  the  mines  tributary  to  the  Delaware  &  Hudson  Rail- 
road in  the  valley  between  Wilkes-Barre  and  Carbondale, 
from  the  mines  tributary  to  the  Lehigh  Valley  Railroad  in 
the  same  valley,  and  from  the  mines  tributary  to  the  New  Jer- 
sey Central  Railroad,  as  well  as  from  the  mines  tributary 
to  its  own  line.  Though  the  Erie  and  the  Susquehanna  were 
free  to  extend  their  lines  and  thereby  increase  their  business 
as  common  carriers  of  anthracite  coal,  it  is  clear  that  the  more 
the  business  was  thus  increased  the  greater  were  the  oppor- 
tunities for  competition  between  them.  Each  of  them  did, 
in  fact,  transport  to  New  York  Harbor  coal  from  the  col- 
lieries of  the  Pennsylvania  C!oal  Company  and  the  Hillside 
Coal  &  Iron  Company.  After  the  Susquehanna  had  put 
itself  "  in  an  independient  position  with  respect  to  the  trans- 
portation of  coal,"  it  and  the  Erie  controlled  lines  which, 
without  doubt,  enabled  them  to  compete  in  the  procurement 
and  the  transportation  of  coal. 

With  such  conditions  existing  prior  to  and  at  the  time  of 
the  acquisition  of  the  Susquehanna  by  the  Erie,  it  is  con- 
tended on  behalf  of  the  United  States  that  the  principles 
applied  in  Northern  Securities  Company  v.  United  States, 
193  U.  S.  197,  326,  24  Sup.  Ct.  436,  48  L.  Ed.  679,  are  ap- 
plicable. There  it  was  held  that  the  principal,  if  not  the 
sole,  object  of  the  combination  was  to  carry  out  the  pur- 
pose of  destroying  competition  between  the  constituent  com- 
panies and  thereby  to  put  a  restraint  upon  interstate  com- 
merce. Here,  however,  it  is  argued,  on  behalf  of  the  defend- 
ants, that  the  proofs  fail  to  show  any  purpose  of  destroying 
competition  or  of  promoting  a  monopoly  in  interstate  com- 
merce. The  principal  object  of  the  c(xnbination,  the  defend- 
ants say,  was  to  promote  public  convenience  and  interests, 
and  that,  conceding  that  the  combination  does  eliminate  the 
competition  that  previously  existed  between  the  two  rail- 
roads, it  is  but  an  incidental  restraint  of  interstate  commerce. 

The  tabulated  statements  in  evidence  do  not  show  tiie  gross 
earnings  of  the  Erie  and  the  Susquehanna  systems  for  1897 
or  1898.    They  do  show,  however,  that  the  gross  earnings 


Digitized  by 


Google 


UNITED  STATES  V.  BEADING  CO.  943 

Lanning,  G.  J.,  concurilng. 

of  the  Erie  for  the  fiscal  year  ending  June  30,  1900,  were 
something  over  $38,000,000,  and  that  the  gross  earnings  of 
the  Susquehanna  for  the  fiscal  year  ending  June  30,  1897, 
were  but  a  little  over  $2,000,000.  In  1898  the  two  roads 
reached  Paterson,  N.  J.,  and  Middletown,  N.  Y.;  but  the 
competition  between  them  at  those  places  was  certainly  very 
inconsiderable.  More  than  one-half  of  the  gross  earnings 
of  the  Susquehanna  was  from  freight  on  coal  alone;  the  re- 
maining part  being  from  freight  on  merchandise,  and  from 
passengers,  mail,  express,  and  miscellaneous  sources.  What- 
ever of  competition  between  the  two  roads  there  was,  it  was 
almost  exclusively  in  the  coal  carrying  business  from  the 
Wyoming  region.  The  Susquehanna  has  no  through  freight 
business  except  as  a  coal  carrier.  It  appears,  too,  that  in 
1898  the  Susquehanna  had  larger  terminal  facilities  at  Edge- 
water,  N.  J.,  than  it  required  at  that  point,  that  the  terminal 
at  Weehawken,  about  five  miles  south  of  Edgewater,  was  not 
an  adequate  one  at  that  point  for  Erie's  great  and  growing 
business,  that  the  terminal  facilities  of  the  Susquehanna's 
freight  business,  exclusive  of  coal,  in  Jersey  City  and 
[480  J  New  York,  were  restricted  to  small  quarters  in  the 
terminals  of  the  Pennsylvania  Railroad  Company,  that  the 
acquisition  of  the  Susquehanna  by  the  Erie  enabled  the  Sus- 
quehanna to  take  its  general  freight  business  from  the  Penn- 
sylvania's terminals  to  those  of  the  Erie  in  New  York,  and 
that  by  the  acquisition  the  convenience  of  both  the  Erie  and 
the  Susquehanna  was  promoted  and  the  interests  of  the  pub- 
lic subserved.  The  total  amount  of  anthracite  coal  trans- 
ported to  New  York  Harbor  over  the  Erie  in  1907  was 
1,346,414  tons.  Since  the  Erie  acquired  the  stock  of  the 
Susquehanna,  the  latter  road  has  lost  much  of  its  tonnage 
of  anthracite  coal,  not  to  the  Erie  but  to  the  Delaware  & 
Hudson  Railroad,  and  Mr.  Johns,  the  superintendent  of  the 
Susquehanna,  says  that  the  Susquehanna  cannot  now  stand 
alone  for  the  reason  that,  if  its  relations  with  the  Erie  were 
now  severed,  it  would  have  no  coal  business  left  to  it  except 
that  of  a  few  mines  which  for  ton  mcmths  in  1908  produced 
only  216,310  tons. 
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The  argument  that  the  primary  object  or  effect  of  the 
acquisition  of  the  stock  of  the  Susquehanna  by  the  Erie  was 
to  suppress  competition  in  interstate  commerce  between  those 
two  roads  is  not  convincing.  So  many  other  roads  reached 
into  the  anthracite  fields  of  Pennsylvania  and  transported 
coal  to  New  York  Harbor  that  the  elimination  of  competi- 
tion between  the  Erie  and  the  Susquehanna  in  the  anthracite 
coal  business  cduld  have  had  no  substantial  effect  upon  the 
business,  or  upon  the  price  of  coal  at  New  York  Harbor. 
That  suppression  of  competition  was  not  the  principal  pur- 
pose of  the  combination  seems  to  be  shown  by  the  lease  of 
the  Susquehanna  to  the  Erie  of  February  24,  1898,  which 
declared  that  the  closer  connection  between  the  two  roads 
thereby  proposed  would  be  for  the  public  benefit,  as  well  as 
for  their  mutual  advantage,  and  by  the  act  of  the  Legisla- 
ture of  New  Jersey  of  April  2,  1898,  by  which  consent  to 
the  proposed  combination  was  given  on  condition  that 
"neither  of  the  said  railroad  companies  shall  increase  the 
present  rate  or  rates  of  the  freight  or  passenger  traffic  of 
the  said  companies  in  this  state."  I  think  the  proofs  show 
that,  whatever  competition  between  them  was  eliminated 
by  the  combination,  such  elimination  was  so  inconsiderable 
a  thing  that  it  did  not  enter  into  the  objects  which  induced 
the  Erie  Railroad  Company  to  increase  its  capital  stock  by 
$26,000,000,  and  that  it  was  but  an  incidental,  and  not  the 
designed  or  principal,  result  of  the  combination.  I  con- 
clude, therefore,  that  this  combination  is  not  violative  of  the 
Anti-Trust  Act. 

2.  The  second  question  is:  Was  the  scheme  by  whidi  the 
Reading  Company,  the  Lehigh  Valley  Railroad  Company, 
the  Central  Railroad  Company  of  New  Jersey,  the  Delaware, 
Lackawanna  &  Western  Railroad  Company,  the  Erie  Rail- 
road Company,  and  the  New  York,  Susquehanna  &  Western 
Railroad  Company  acquired  the  capital  stock  of  the  Temple 
Iron  Company,  and  by  which  the  Temple  Iron  Company 
acquired  the  capital  stocks,  assets,  and  properties  of  the 
Simpson  &  Watkins  Companies,  a  combination  or  conspiracy 
violative  of  the  Anti-Trust  Act? 

Previous  to  1899  the  Temple  Iron  Company  had  been  en- 
gaged in  the  manufacture  of  iron  at  Temple,  near  Beading, 


Digitized  by 


Google 


XmiTED  STATES  V.  BEADING  CO.  945 

Lanning,  C.  J.,  concurring. 

Pa.  It  had,  how  [481] ever,  a  liberal  charter,  which  en- 
abled it  to  own  and  operate  mines.  Having  authorized  its 
capital  stock  to  be  increased  from  $240,000  to  $2,500,000, 
and  its  bonds  to  be  issued  to  the  amount  of  $3,500,000,  or, 
perhaps,  in  anticipation  of  such  authorization,  it,  on  Febru- 
ary 27,  1899,  entered  into  a  contract  with  Simpson  &  Wat- 
kins  by  which  that  film  agreed  to  sell  all  of  the  capital 
stocks,  assets,  and  properties  of  the  Forty  Fort  Coal  Com- 
pany, the  Mount  Lookout  Coal  Company,  the  Wyoming 
Land  Company,  the  Wyoming  Electric  Light  Company,  the 
Babylon  Coal  Company,  the  Sterrick  Creek  Coal  Company, 
the  Edgerton  Coal  Company,  the  Hendrick  Land  Company, 
the  Northwest  Coal  Company,  and  the  Lackawanna  Coal 
Company  (the  last  a  limited  copartnership)  to  the  Temple 
Iron  Company,  for  $2,260,000  of  the  capital  stock  of  the 
Temple  Iron  Company  and  the  $3,500,000  of  its  bonds;  the 
bonds  to  be  secured  by  a  mortgage  or  collateral  trust  deed. 
On  the  same  day  Simpson  &  Watkins  agreed  that  simulta- 
neously with  their  receipt  from  the  Temple  Iron  Company 
of  its  stock  and  bonds  above  mentioned  they  would  transfer 
and  deliver  to  the  Guaranty  Trust  Company  of  New  York, 
as  trustee,  the  whole  of  their  stock  of  the  Temple  Iron  Com- 
pany ($2,200,000)  and  $2,100,000  of  the  $3,500,000  of  its 
bonds,  and  the  tnistee  agreed  to  pay  to  Simpson  &  Watkins 
$3,238,396.06  in  cash  and  to  issue  to  them  certificates  of 
beneficial  interest  in  $1,000,000  of  the  stock.  The  trustee 
further  agreed  to  purchase  from  Mr.  Baer  the  remaining 
outstanding  stock  of  the  Temple  Iron  Company  ($240,000) 
at  60  per  cent  of  its  par  value.  It  was  also  agreed  that  the 
trustee  should  have  the  power  to  sell  beneficial  interests  in 
the  stock;  such  interests  to  be  expressed  in  certificates  is- 
sued by  the  trustee  to  the  purchasers.  On  the  same  day  the 
Guaranty  Trust  Company,  of  the  first  part,  and  J.  P.  Mor- 
gan, and  others,  composing  the  underwriting  syndicate,  of 
the  second  part,  entered  into  an  agreement  by  which  the 
parties  of  the  second  part  agreed  to  purchase,  on  demand  of 
the  trustee,  the  $2,100,000  of  bonds  at  the  rate  of  90  per  cent 
of  their  par  value,  and  $1,500,000  of  the  certificates  of  bene- 
ficial interest  in  the  stock  (being  the  residue  of  such  certifi- 
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cates  after  the  delivery  of  $1,000,000  of  them  to  Simpson  & 
Watkins)  at  par.  Also,  on  the  same  day,  the  Beading  Com- 
pany (holding  all  of  the  capital  stock  of  the  Philadelphia 
&  Reading  Railway  Company),  the  Lehi^^  Valley  Railroad 
Company,  the  Delaware,  Lackawanna  A  Western  Railroad 
Company,  the  Central  Railroad  Company  of  New  Jersey, 
the  Erie  Railroad  Company,  and  the  New  York,  Suseque- 
hanna  &  Western  Railroad  Company  each  entered  into  a 
tripartite  agreement  with  the  Temple  Iron  Company  and 
the  Guaranty  Trust  Company  of  New  York,  by  which  the 
Reading  Company  and  the  five  railroad  companies  agreed 
to  purchase  from  the  trust  company,  not  later  than  Dec^n- 
ber  31,  1906,  at  par  value  with  interest  at  6  per  centum  per 
annum  from  the  date  of  the  last  dividend  thereon,  all  of  the 
trust  company's  shares  of  the  stock  of  the  Temple  Iron  Com- 
pany, in  the  following  proportions,  to  wit  (the  proportions 
being  the  same  as  the  total  tonnages  of  coal  carried  by  them 
from  all  sources  in  the  year  1898) :  The  Reading,  29.96  per 
cent;  the  Lehigh  Valley,  22.88  per  cent;  the  Delaware,  Lack- 
awanna &  Western,  19.52  per  [482]  cent;  the  Central,  17.12 
per  cent;  the  Erie,  5.84  per  cent;  and  the  New  York,  Sus- 
quehanna &  Western,  4.68  per  cent.  In  these  tripartite 
agreements  the  Reading  Company  and  the  five  railroad  com- 
panies also  severally  agreed,  that,  if  the  earnings  of  the 
Temple  Iron  Company  for  any  i)eriod  of  six  months  ending 
June  80  or  December  31  should  not  be  sufficient  for  the 
sinking  fund  and  interest  payments  in  the  agreements  pro- 
vided for,  and  3  per  cent  on  the  par  value  of  the  stock  of 
the  Temple  Iron  Company,  then  each  of  the  six  companies 
would  pay  to  the  trust  company,  for  the  purpose  of  making 
up  such  deficiency,  12^4  cents  per  ton  for  all  coal  carried 
by  it  from  the  Simpson  &  Watkins  collieries  for  such  period 
of  six  months,  or  so  much  of  said  sum  as  should  be  neces- 
sary to  make  up  the  deficiency,  and,  if  there  should  still  be 
a  deficiency,  then  that  each  of  the  six  companies  would  pay 
to  the  trust  company  such  proportion  of  the  remaining  de- 
ficiency as  should  equal  the  proportion  of  stock  agreed  to  be 
purchased  by  it.  They  also  severally  guaranteed,  in  the 
same  proportions,  the  payment  of  the  principal  of  the  bonds 
at  maturity,  on  January  1,  1926. 
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Thus  was  this  combination  eflFected.  It  went  into  opera- 
tion, and,  although  the  guarantor  companies  were  compelled 
to  pay  to  the  trust  company  deficiencies  in  the  earnings  of  the 
Temple  Iron  Company  to  the  amount  of  $483,000  for  the 
year  1899  and  the  strike  years  of  1900  and  1902,  the  business 
of  the  Temple  Iron  Company  has  been  highly  successful. 
On  December  4, 1908,  when  Mr.  Law  testified  for  the  govern- 
ment, the  Temple  Iron  Company  had  purchased  out  of  its 
net  earnings  for  its  sinking  fund  $1,900,000  of  the  bonds, 
the  total  issue  of  which  was  $3,500,000,  and  had  a  surplus 
of  a  million  dollars  in  its  treasury;  and  on  June  30,  1909, 
when  Mr.  Thomas  testified  for  the  defendants,  all  of  the 
bonds  except  $800,000  had  been  purchased  by  the  Temple 
Iron  Company  and  the  $483,000  paid  by  the  guarantor  com- 
panies to  the  trust  company  had  been  refunded.  In  Decem- 
ber, 1906,  the  certificates  of  beneficial  interest  in  the  stock 
of  the  Temple  Iron  Company,  which  the  trust  company  had 
issued  for  the  whole  of  the  25,000  shares,  and  which  were 
widely  scattered  amongst  about  200  holders  in  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Con- 
necticut, New  York,  and  Pennsylvania,  were  called  in  by  the 
trust  company,  and,  pursuant  to  the  provisions  of  the  tri- 
partite agreements,  the  whole  of  the  capital  stock  of  the 
Temple  Iron  Company,  excepting  50  shares  held  by  the 
directors,  was  acquired  by  the  Reading  Company  and  the 
five  railroad  companies  who  agreed  to  purchase  it,  except  that 
the  Reading  Company's  proportion  was  divided  between  it 
and  some  of  its  subsidiary  corporations. 

It  appears,  then,  that  the  Guaranty  Trust  Company  no 
longer  holds  any  of  the  capital  stock  of  the  Temple  Iron 
Company.  It  does  hold,  however,  the  trust  mortgage  by 
which  the  bonds  of  the  Temple  Iron  Company  are  secured. 
What  the  terms  of  that  mortgage  are  does  not  appear,  nor 
is  the  trust  company  a  party  to  this  suit.  The  Erie  Railroad 
Company,  in  its  answer,  avers  that : 

"  The  Guaranty  Trust  Company  is  still  the  trustee  of  the  mortgage 
which  secures  the  payment  of  the  bonds  which  have  been  purchased 
by  numerous  [488]  bondholders,  whose  rights  should  not  be  impaired 
herein  without  bringing  them,  or  their  tmgtee,  into  tliig  court  as  a 
party  daf aidant** 


Digitized  by 


Google 


948  183  FEDERAL  REPOBTEB,  483. 

Lamiiug,  C.  J.,  concorrlng. 

A  similar  averment  is  contained  in  the  answer  of  the  New 
York,  Susquehanna  &  Western  Railroad  Company.  The 
issue  of  the  $3,500,000  of  bonds  is  one  of  the  acts  by  whidi 
the  Temple  Iron  combination  was  made  possible.  The  de- 
struction of  the  combination  may  impair  the  value  of  the 
bonds.  The  trustee  of  the  bondholders  would  therefore  seon 
to  be  a  proper,  if  not  an  indispensable,  party.  Nevertheless, 
this  point  is  not  urged  in  the  briefs,  and  I  shall  rest  my  deci- 
sion on  other  features  of  this  branch  of  the  case. 

A  general  act  of  the  state  of  Pennsylvania,  passed  April 
15,  1869  (P.  L.  1869,  p.  81),  provides: 

**  That  it  shaU  and  may  be  lawful  for  railroad  and  canal  companies 
to  aid  corporations  authorized  by  law  to  develop  the  coal.  Iron,  lumber 
and  other  material  interests  of  this  commonwealth,  by  the  purcbaiie 
of  their  capital  stock  and  bonds,  or  either  of  them,  or  by  the  guarantee 
of  or  agreement  to  purchase  the  principal  and  interest,  or  either,  of 
such  bonds,  provided  that  this  act  shaU  not  apply  to  the  stock  and 
bonds  of  any  corporation  possessing  mining  or  manufactoring  priv- 
ileges in  the  county  of  Schuylkill." 

There  is  no  allegation  in  the  petition  raising  the  question 
whether  a  common  carrier  engaged  in  interstate  commerce, 
by  the  mere  act  of  purchasing,  for  the  purpose  of  securing 
its  transportation  business,  the  capital  stock  of  a  coal  mining 
corporation  also  engaged  in  interstate  commerce,  monopo- 
lizes a  part  of  that  commerce,  or  restrains  it,  contrary  to  the 
provisions  of  the  Anti-Trust  A6t.  If  there  were,  then,  since 
the  contention  of  the  government  is  that  the  defendant  car- 
riers by  their  purchase  of  the  capital  stock  of  the  Temple 
Iron  Company  became  the  virtual  owners  of  the  mines  whose 
capital  stocks  were  owned  by  the  Temple  Iron  Company, 
this  court  would,  if  it  adopted  that  view,  be  required  to  con- 
sider one  of  the  grave  constitutional  questions  which  the 
Supreme  Court  mentioned,  but  found  it  unnecessary  to  de- 
cide, in  United  States  v.  Delaware  <&  Hudson  Co.^  213  U.  S. 
866,  29  Sup.  Ct.  527,  53  L.  Ed.  836,  namely: 

'*Did  the  adoption  of  the  Constitution  and  the  grant  of  power  t«i 
Congress  to  regulate  commerce  have  the  effect  of  deriving  the  states 
of  the  authority  to  endow  a  carrier  with  the  attribute  of  prodoclng  as 
weU  as  transporting  particular  commodities,  a  power  which  the  states 
from  the  beginning  have  freely  exercised,  and  by  the  exertion  of  which 
governmental  power  the  resources  of  the  several  states  have  been 
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developed,  their  enterprises  fostered,  and  vast  inyestments  of  capital 
have  been  made  possible?" 

Nor  does  the  petition  contain  any  allegation  to  the  effect 
that  the  Reading  Company,  the  Lehigh  Valley  Railroad 
Company,  the  Central  Railroad  Company  of  New  Jersey, 
the  Delaware,  Lackawanna  &  Western  Railroad  Company, 
the  Erie  Railroad  Company,  and  the  New  York,  Susque 
hanna  &  Western  Railroad  Company,  by  purchasing  the 
capital  stock  olthe  Temple  Iron  Company,  which  had  simul- 
taneously purchased  the  capital  stocks  of  the  Simpson  & 
Watkins  Companies,  and  by  guaranteeing  the  payment  of 
the  obligations  of  the  Temple  Iron  Company,  created  a  com- 
bination in  the  nature  of  a  copartnership  for  sharing  the 
profits  and  losses  of  the  Temple  Iron  Company,  and  that 
they  thereby,  in  violation  of  the  Anti-Trust  Act,  monopo- 
lized a  part  of  the  interstate  conmierce  in  anthracite  coal. 
[484]  Such  a  copartnership  is  suggested,  it  is  true,  in  the 
brief  of  the  government;  but  no  issue  of  that  kind  is  pre- 
sented by  the  pleadings.  As  neither  of  these  two  important 
questions  is  in  issue,  they  cannot  properly  be  decided  in  thi&' 
case. 

The  only  complaint  in  the  petition  concerning  the  Temple 
Iron  transactions  is  that  after  Simpson  &  Watkins  and  cer- 
tain other  independent  operators  in  the  Wyoming  and  Le- 
high coal  regions  had  "  determined  and  agreed  to  promote 
the  construction  of  a  new  line  of  railroad  from  the  regions 
where  their  mines  were  located  to  tide-water,"  and  after, 
for  that  purpose,  they  had  "  caused  the  New  York,  Wyoming 
&  Western  Railroad  Company  to  be  organized  under  the 
laws  of  the  state  of  Pennsylvania,"  had  secured  "  large  sub- 
scriptions" to  the  capital  stock  of  the  company,  had  made 
surveys  of  its  line,  had  purchased  7,000  tons  of  steel  rails, 
and  had  secured  pledges  to  it  of  "  the  tonnages  of  the  afore- 
said independent  operators  not  already  pledged  by  contract," 
the  Reading  Company,  the  Lehigh  Valley  Railroad  Com- 
pany, the  Central  Railroad  Company  of  New  Jersey,  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  the 
Erie  Railroad  Company,  and  the  New  York,  Susquehanna  & 
Western  Railroad  Company,  entered  into  the  series  of  con- 
tracts of  February  27,  1899,  hereinabove  mentioned,  and 
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thereby,  through  their  concerted  action:  (1)  Cansed  the  con- 
struction of  the  projected  New  York,  Wyoming  &  Western 
Railroad  to  be  abandoned;  and  (2)  pooled  and  diTkLed 
amongst  themselves  (excepting  the  Beading  Company)  the 
tonnages  of  the  eight  Simpson  &  Watkins  collieries.  And 
the  only  prayer  of  the  petition  which  specifically  relates  to 
the  Temple  Iron  transactions,  besides  a  prayer  for  injunc- 
tion, is  that  we  shall  adjudge  them  illegal  because  thereby: 
(1)  The  Reading  Company,  the  Lehigh  Y^^^^y  Railroad 
Company,  the  Central  Railroad  Company  of  New  Jersey, 
the  Delaware,  Lackawanna  &  Western  Railroad  Company, 
the  Erie  Railroad  Company,  and  the  New  York,  Susque- 
hanna &  Western  Railroad  Company,  through  the  instru- 
mentality of  the  Temple  Iron  Company,  acquired  the 
Simpson  &  Watkins  collieries  ''  in  pursuance  of  a  combina- 
tion or  conspiracy  between  the  defendants  last  named  to 
defeat  the  construction  of  a  competing  railroad  from  the 
anthracite  fields  to  tide-water";  and  because  (2)  "in  so 
acquiring,  through  the  purchase  of  agreed  percentages  of 
the  capital  stock  of  the  Temple  Iron  Company,  ownership 
in  common  of  the  aforesaid  collieries  formerly  owned  by 
Simpson  &  Watkins,  the  said  Lehigh  Valley  Railroad  Com- 
pany, Central  Railroad  Company  of  New  Jersey,  Delaware, 
Lackawanna  &  Western  Railroad  Company,  Erie  Railroad 
Company,  and  New  York,  Susquehanna  &  Western  Railroad 
Company  pooled  and  divided  among  themselves  the  tonnages 
from  those  collierieiB,  thereby  shutting  out  competition  in  its 
transportation."  These  two  questions — one  concerning  the 
alleged  defeat  and  abandonment  of  the  proposed  new  rail- 
road, and  the  other  concerning  the  alleged  pooling  and  di- 
vision of  tonnages — are  the  only  questions  on  this  branch  of 
the  case  presented  by  the  pleadings,  and  the  only  ones  this 
court  is  now  at  liberty  to  consider. 

It  appears  that  Simpson  &  Watkins  and  other  independent 
operators  of  anthracite  coal  mines  were  promoting  the  new 
railroad  with  [486]  the  declared  intention  of  securing  access 
to  tide  water  at  New  York  free  from  the  jdomination  of 
existing  carriers  whose  transportation  charges  were  com- 
plained of.  But  the  charter  of  the  new  railroad  authorized 
its  construction  "  from  a  point  in  the  Delaware  river  in 
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Northampton  county,  Pa.  (being  also  the  boundary  line 
l)etween  the  states  of  New  Jersey  and  Pennsylvania),  oppo- 
site to  or  near  Belvidere,  N.  J.,  and  thence  to  a  point  on  the 
Susquehanna  river  within  or  near  Pittston,  Luzerne  county, 
Pa.,  with  the  necessary  branches  or  laterals."  It  is  not 
pretended  that  the  new  road  was  to  extend  to  tide  water  or 
even  across  the  Delaware  river  into  New  Jersey.  It  is  said 
in  the  government's  brief  that  at  the  point  opposite  to 
Belvidere — that  is,  at  the  eastern  terminus  of  the  proposed 
new  road  in  Pennsylvania — connection  could  have  been  made 
with  the  Delaware  Lackawanna  &  Western  Railroad,  the 
Central  Railroad  of  New  Jersey,  the  Lehigh  Valley  Rail- 
road, and  the  Pennsylvania  Railroad,  all  of  which  do  reach 
tide  water.  It  appears,  however,  that  no  arrangements  of 
any  kind  had  been  made  for  any  such  connection.  Mr. 
Edward  B.  Sturges,  who  was  interested  in  the  proposed  road 
and  subscribed  for  500  shares  of  its  stock,  testified  as  follows : 

"  Q.  The  charter,  or  the  articles  of  Incorporation,  only  authorized 
this  road  to  build  a  line  as  far  as  a  point  opposite  Belvidere,  N.  J., 
did  they  not?— A.  That  is  all. 

"  Q.  How  was  it  contemplated  to  get  from  there  to  tide  water? — 
A.  We  had  not  actually  entered  upon  the  construction  of  any  road 
from  there  on.  We  thought  we  could  get  the  transportation  over 
some  road.  We  knew  that  getting  across  New  Jersey  might  be  be- 
yond our  power. 

"Q.  What  roads  would  you  have  connected  with?— A.  We  could 
not  tell.    We  never  had  made  any  arrangements  at  that  time. 

''  Q.  I  do  not  mean  what  roads  you  could  have  actually  entered 
into  contracts  with,  but  which  you  would  have  physically  connected 
with? — A.  The  Delaware,  Lackawanna  &  Western  Railroad  across 
the  river,  the  New  Jersey  Central  and  the  Lehigh  Valley  and  the  Penn- 
sylvania below  the  Belvidere  division.  We  never  got  that  far  be- 
cause we  felt  that  if  we  could  get  over  to  the  New  Jersey  line  we 
could  get  to  New  York  or  to  tide  water  later.  Later  there  was  an- 
other arrangement  made." 

This  admission  by  Mr.  Sturges,  who  was  a  witness  called 
for  the  government,  taken  with  the  fact  that  it  does  not 
appear  that  there  was  any  railroad  whatever  on  the  Penn- 
sylvania side  of  the  Delaware  river  at  or  near  the  point 
opposite  to  Belvidere  with  which  any  connection  could  have 
been  made,  shows  that  the  allegation  of  the  petition  that 
the  purpose  was  to  construct  a  new  road  from  the  coal 
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regions  to  tide  water  is  not  supported  by  the  evidence.  It 
is  certain  that  the  new  road  could  not,  under  its  charter, 
have  reached  tide  water  or  extended  beyond  the  confines  of 
the  state  of  Pennsylvania.  It  matters  not  that  the  inde- 
pendent coal  operators  had  been  threatening  to  build  a  new 
road  from  the  coal  regions  to  tide  water,  or  what  influence 
that  threat  had,  if  any,  upon  the  formation  of  the  combina- 
tion which  absorbed  the  collieries  of  Simpson  &  Watkins. 
The  allegation  is  that  the  combination  defeated  the  con- 
struction of  a  new  railroad  from  the  coal  regions  to  tide 
water;  the  fact  is  that  the  construction  of  such  a  road  was 
never  authorized  by  law,  or  even  contemplated,  and,  con- 
sequently, that  it  was  not  defeated.  Furthermore,  there  is 
no  proof  in  the  case  that  the  Temple  Iron  combination  di- 
[486]  rectly  defeated  the  construction  of  any  railroad  what- 
ever, either  from  the  coal  regions  to  tide  water  or  from  the 
coal  regions  to  the  Delaware  river.  It  did  not  acquire  the 
capital  stock  of  the  new  railroad  company  and  does  not  in 
any  manner  control  its  charter. 

It  may  be  observed,  further,  that  the  allegation  of  the 
petition  is  that  the  construction  of  the  proposed  new  railroad 
has  already  been  defeated  and  abandoned.  The  fourth  sec- 
tion of  the  Anti-Trust  act  confers  on  Circuit  Courts  "  jurisdic- 
tion to  prevent  and  restrain  "  violations  of  the  act  But  this 
court  cannot  prevent  or  restrain  a  past  violation  of  the  act 
There  is  no  suggestion  in  the  petition  that  the  Temple  Iron- 
combination  is  still  preventing  the  construction  of  the  pro- 
jected railroad.  Nor  does  it  appear  that  if  the  prayer  for 
injunction  should  be  granted  the  new  railroad  would  be  built 
That  prayer,  in  substance,  is  that  the  railroad  companies 
shall  be  enjoined  from  voting  on  the  stock  of  the  Temple 
Iron  Company  which  they  own,  and  that  the  Temple  Iron 
Company  shall  be  enjoined  from  paying  dividends  to  the  rail- 
road companies.  It  is  not  proposed  to  enjoin  the  Temple 
Iron  Company  from  voting  on  the  stocks  of  the  Simpson  & 
Watkins  Companies,  or  to  enjoin  the  Simpson  &  Watiin? 
Companies  from  paying  dividends  to  the  Temple  Iron  Com- 
pany. How  would  the  present  situation,  in  respect  of  the 
alleged  defeat  of  the  construction  of  the  proposed  new  rail- 
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road,  be  changed  by  enjoining  the  railroad  companies  from 
voting  on  the  stock  of  the  Temple  Iron  Company  and  enjoin- 
ing the  Temple  Iron  CJompany  from  paying  dividends  to  the 
railroad  companies?  The  gravamen  of  the  complaint  is  that 
the  construction  of  the  proposed  new  railroad  has  been  de- 
feated, and  that  thereby  interstate  commerce  has  been  re- 
strained. The  injunction  we  are  asked  to  issue  cannot  restore 
a  condition  under  which  the  probability  of  a  resumption  of 
the  efforts  to  build  the  new  railroad  will  be  in  any  wise  in- 
creased. Neither  can  we  frame  an  injunction  that  will  re- 
store such  a  condition  under  the  general  prayer  for  relief. 
The  petition  makes  no  case  on  which  a  more  sweeping  in- 
junction than  the  one  specifically  prayed  for  can  be  allowed, 
for  none  of  the  seven  Simpson  &  Watkin?  Companies  is  a 
party  defendant,  except  the  Mount  Lookout  Coal  Company 
and  the  Lackawanna  Coal  Company,  and  each  of  those  two 
companies  is  a  party  defendant  only  in  respect  of  the  65  per 
cent,  contracts  hereinafter  considered. 

If,  then,  any  relief  can  be  granted,  imder  the  allegations 
of  the  petition,  against  the  Temple  Iron  combination,  it  must 
be  because  there  was  a  pooling  and  division  of  the  transporta- 
tion business  of  the  Simpson  &  Watkins  collieries  amongst 
the  Lehigh  Valley  Railroad  Company,  the  Central*  Railroad 
Company  of  New  Jersey,  the  Delaware,  Lackawanna  &  West- 
em  Railroad  Company,  the  Erie  Railroad  Company^  and  the 
New  York,  Susquehanna  &  Western  Railroad  Company.  It 
is  not  charged  that  the  Philadelphia  &  Reading  Railway 
Company  (whose  capital  stock  is  held  by  the  Reading  Com- 
pany) obtained  any  part  of  the  tonnage  of  those  colIierie3. 
The  fact  is  that  none  of  the  eight  Simpson  &  Watkins  col- 
lieries is  tributary  to  the  Philadelphia  &  Reading  Railway 
Company.  I  understand,  too,  that  none  of  them  is  tributary 
to  the  Central  Railroad  Company  of  New  Jersey.  They  arc 
located  at  widely  separated  points  in  the  Wyoming  [487]  re- 
gion. With  one  or  two  exceptions,  each  of  them  is  tributary 
to  a  single  railroad.  The  productions  of  the  Northwest, 
Edgerton,  and  Sterrick  Creek  collieries  are  carried  by  the 
Erie,  of  the  Lackawanna  colliery  by  the  Erie,  the  Delaware, 
Lackawanna  &  Western,  and  the  New  York,  Susquehanna  & 
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Western,  of  the  Babylon  and  Mount  Lookout  collieries  by  the 
Lehigh  Valley,  of  the  Forty  Fort  and  Harry  E.  colliehes 
(both  owned  by  the  Forty  Fort  Coal  Company)  by  the  Le- 
high Valley  and  the  Delaware,  Lackawanna  &  Western.  The 
proportions  in  which  the  six  carriers  (  considering  the  Read- 
ing Company,  the  holder  of  the  capital  stock  of  the  Philadel- 
phia &  Beading  Railway  Company,  as  a  carrier)  agreed  in 
the  tripartite  contracts  to  purchase  the  stock  of  the  Temple 
Iron  Company  were  not  fixed  by  the  tonnages  of  the  eight 
collieries  alone.  Had  they  been,  the  Reading  Company  and 
the  Central  Railroad  Company  of  New  Jersey  would  have 
acquired  none  of  the  Temple  Iron  stock.  Those  proportions 
were  based  on  the  total  shipments  of  anthracite  coal  carried 
by  the  six  carriers  from  all  sources  for  the  year  1898  (accord- 
ing to  Mr.  Baer)  or  for  the  five  years  from  1894  to  1898 
(according  to  the  contention  of  the  counsel  for  the  govern- 
ment). Neither  in  the  tripartite  agreements,  nor  elsewhere* 
does  it  appear  that  the  productions  of  the  eight  oollieriee 
were  thereafter  to  be  carried  by  the  six  carriers  in  the  propor- 
tions in  which  they  agreed  to  purchase  the  Temple  Iron  stock. 
The  conditions  were  such  as  to  forbid  the  making  of  such  a 
contract.  And  the  tripartite  agreements  themselves  show 
that  no  attempt  to  make  any  such  contract  was  in  the  minds 
of  the  parties,  for  they  assumed  that  the  tonnages  from  the 
eight  collieries  over  the  several  roads  would  vary  from  time 
to  time,  and  therefore  provided  that  if  the  earnings  of  the 
Temple  Iron  Company  should  be  insufficient  to  meet  its  sink- 
ing fund,  interest,  and  other  charges,  the  carriers  should 
make  up  the  deficiency,  not  primarily  in  the  proportions  of 
stock  agreed  to  be  purchased  by  them,  but  by  the  payment 
by  each  carrier  of  a  sum  not  exceeding  12^  cents  per  ton  on 
such  amount  of  coal  as  it  should  actually  carry  from  the 
eight  collieries.  By  this  arrangement  the  Reading  Company 
and  the  Central  Railroad  Company  of  New  Jersey  were  ex- 
empt from  such  payments.  Nor  is  there  anything  in  the  tri- 
partite agreements,  or  in  any  other  proven  agreements,  that 
shows  that  these  six  carriers  have  entered  into  an  agreement 
not  to  compete  with  one  another  in  the  coal  transportation 
business,  or  that  forbids  any  of  the  carriers  from  extending 
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its  line  to  any  or  all  of  the  eight  collieries  and  transporting 
as  much  of  the  coal  produced  by  them  as  it  can  get.  Not 
only  IS  any  suppression  of  competition  denied  in  the  answer? 
and  by  the  defendants'  witnesses,  but  they  deny  any  purpose 
of  bringing  about  such  a  result.  The  burden  is  on  the  gov- 
ernment, therefore,  to  show  that,  under  the  combination, 
there  was  in  fact  a  pooling  and  division  amongst  the  carriers 
of  the  tonnages  of  the  eight  collieries.  This  it  has  failed  to 
show. 

8.  The  third  question  is:  Was  the  acquisition,  in  1901,  of 
the  capital  stock  of  the  Central  Railroad  Company  of  New 
Jersey  by  the  Reading  Company,  effected  by  a  combination 
or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  states? 

The  petition  alleges  that  about  January,  1901,  the  Reading 
Com[488]pany,  which  then  held  and  still  holds  all  of  the 
capital  stock  of  the  Philadelphia  &  Reading  Railway  Com- 
pany, issued  additional  shares  of  its  capital  stock  to  the 
amount  of  $3,017,650  of  first  preferred  and  $1,713,750  of  sec- 
ond preferred,  par  value,  and  created  an  additional  bonded 
indebtedness  of  $23,000,000,  due  in  1951,  which  it  gave  to  the 
holders  of  the  capital  stock  of  the  Central  Railroad  of  New 
Jersey  for  145,000,  being  a  majority,  of  the  shares  of  that 
stock,  and  thereby  brought  under  one  controlling  power  those 
two  carrier  companies,  which,  it  is  alleged,  operated  parallel 
and  competitive  lines.  This,  it  is  said,  destroyed  ocnnpetition 
between  them  and  their  subsidiary  coal  c<»npanies  and  pro- 
moted monopoly.  The  answer  of  the  Reading  Company 
denies  that  the  Philadelphia  &  Reading  Railway  and  the 
Central  are  parallel  or  competitive  lines,  declares  that  they 
are  connecting  lines,  admits  that  on  or  about  January  7, 
1901,  it  agreed  to  purchase  145,000  shares  of  the  capital  stock 
of  the  Central,  and  avers  that,  to  secure  the  payment  of  the 
$23,000,000  of  bonds  which  it  issued  to  aid  in  financing  the 
enterprise,  it  pledged  the  stock  purchased  from  the  Central, 
with  other  stock,  as  collateral,  under  an  agreement  dated 
April  1,  1901,  which  it  executed  and  delivered,  with  the  cer- 
tificates for  the  stock,  to  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Aimuities.  The  answer  of 
10870'— S.  Doc.  Ill,  62-1,  vol  8 61 
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the  Central  also  denies  that  the  two  carriers  operate  parallel 
or  competing  roads,  or  that  the  scheme  throttles  competition 
or  promotes  monopoly. 

In  1890  the  Philadelphia  &  Reading  Railroad  Company, 
the  predecessor  of  the  defendant  Philadelphia  &  Reading 
Railway  Company,  the  most  easterly  point  of  whose  line  was 
at  Bound  Brook,  N.  J.,  20  miles  west  of  New  York  Harbor, 
determined  to  promote  the  construction  of  the  Port  Reading 
Road  from  Bound  Brook  to  Arthur  Kill,  on  the  tide  waters 
of  the  New  York  Harbor,  in  order  to  secure  on  that  harbor 
coal  terminal  facilities  of  its  own.  The  road  was  completed 
in  1892.  Substantially  all  of  the  capital  stock  of  the  Port 
Reading  Road  was  owned  by  the  Philadelphia  &  Reading 
Railroad  Company  and  passed,  upon  the  sale  of  the  latter's 
assets  under  the  receiver's  proceedings  in  1896,  to  the  defend- 
ant the  Reading  Company.  The  Reading  Conipany,  from 
1896  to  the  present  time,  has  held,  as  owner,  substantially  all 
of  the  capital  stocks  of  the  Philadelphia  &  Reading  Railway 
Company  and  the  Port  Reading  Railroad  Company.  By 
this  extension  the  Philadelphia  &  Reading  Railroad  Com- 
pany secured  an  outlet  to  New  York  Harbor  for  its  coal. 
The  terminal  on  Arthur  Kill  was  not  a  convenient  one  for 
passenger  or  general  freight  traffic,  and  up  to  1901,  when  a 
majority  of  the  stock  of  the  New  Jersey  Central  was  pur- 
chased by  the  Reading  Company,  nearly  all  of  the  traffic  of 
the  Philadelphia  &  Reading  Railway  Company  going  to  and 
from  New  York,  except  its  coal  traffic,  passed  over  the  New 
Jersey  Central  between  Boimd  Brook  and  New  York.  Prior 
to  1901  contracts  between  the  Philadelphia  &  Reading  Rail- 
way Company,  the  Central,  and  other  roads,  had  been 
entered  into  for  the  establishment  of  joint  through  routes 
over  their  lines.  These  contracts  largely  benefited  the  Phil- 
adelphia &  Reading  Railway  Company.  In  December,  1900, 
Mr.  Baer,  president  of  the  Philadelphia  &  Reading  Railway 
Company,  was  informed  that  a  majority  of  the  [489]  capital 
stock  of  the  Central  Railroad  Company  of  New  Jersey  was 
on  the  market  for  sale,  and  that  the  Baltimore  8b  Ohio  Rail- 
road Company  was  a  prospective  purchaser  of  it  Fearing 
that,  if  the  control  of  the  Central  should  pass  into  the  hands 
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of  the  Baltimore  &  Ohio,  the  Philadelphia  &  Reading  would 
lose  the  benefit  of  its  contracts  for  joint  through  routes  and 
be  disastrously  hampered  in,  if  not  excluded  from,  the  use  of 
the  Central's  New  York  terminals,  he  quietly  bought  the 
stock  for  the  Reading  Company.  Evidently,  the  predom- 
inating motive  in  the  purchase  was  to  preserve  to  the  Phil- 
adelphia &  Reading  its  trafSc  arrangements  with  the  Central. 
The  direct  effect  of  the  purchase  was  to  preserve  them.  The 
necessary  effect  of  the  combination  was  also  to  eliminate  all 
possible  competition  between  the  Philadelphia  &  Reading  and 
the  Central  in  the  anthracite  coal  carrying  business.  In  the 
circumstances,  however,  such  elimination,  though  a  necessary 
result  of  the  combination,  was  incidental  to  its  main  purpose 
and  not  in  contravention  of  the  Anti-Trust  Act  as  it  has 
heretofore  been  construed.  The  argument  that  the  Philadel- 
phia &  Reading  and  the  Central  were  not  competing  but 
were  connecting  roads  is  not  sound.  To  a  certain  extent  they 
did  supplement  each  other,  but  as  the  Port  Reading  road 
gave  to  the  Philadelphia  &  Reading  an  outlet  to  New  York 
Harbor  for  its  coal  carrying  business,  without  the  use  of  the 
Central's  road,  the  Philadelphia  &  Reading  and  the  Central 
were,  previous  to  the  combination,  in  the  position  of  com- 
petitive carriers  of  coal  even  though  they  did  not  reach  the 
same  mines  or  the  same  parts  of  the  Wyoming  region.  Mr. 
Baer  himself  said : 

"  Q.  What  do  you  regard  as  competitors  of  the  Philadelphia  &  Road- 
Ing  now  In  New  York  Harbor,  as  to  anthracite  coal? — A,  All  of  the 
companlea 

"Q.  Won't  you  be  good  enough  to  name  them  for  as? — ^A.  All  the 
companies  that  ship  to  New  York.  They  would  be  the  PennsylTanla 
Railroad,  the  I^high  Valley,  the  Delaware  &  I^ckawanna,  the  Dela- 
ware &  Hudson,  the  Erie,  Ontario  &  Western.  I  guess  they  are  all  the 
roads  leading  to  New  York  directly  or  Indirectly. 

"  Q.  Those  roads  are  all  carrying  anthracite  coal  to  the  New  York 
Harbor?— A.  Yes,  sir. 

"Q.  And  you  regard  them  as  competitors  who  must  be  considered 
In  fixing  rates?— A.  Yes,  sir;  unquestionably." 

I  prefer  to  base  our  opinion,  not  on  the  ground  that  the  two 
roads  were  not  competitors  in  the  anthracite  coal  carrying 
business,  but  on  the  other,  even  though  it  be  the  narrower. 
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ground  that  whatever  suppression  of  ccnnpetition  resulted 
from  the  combination  it  was  but  an  incidental  effect  of  a 
scheme  to  save  the  business  of  the  Philadelphia  &  Beading. 
Indeed,  the  elimination  of  competition  between  the  Philadel- 
phia &  Reading  and  the  Central,  in  the  anthracite  coal  carry- 
ing business,  was  too  small  a  thing  to  have  been  an  important 
element  in  the  object  of  the  combination.  The  proximity  of 
the  lines  of  the  Delaware,  Lackawanna  &  Western,  the  New 
York,  Susquehanna  &  Western,  the  New  York,  Ontario  & 
Western,  the  Erie,  and  the  Delaware  &  Hudson,  to  the  line 
of  the  Central,  and  of  the  Pennsylvania's  line  to  the  line  of 
the  Philadelphia  &  Reading,  left  the  competitive  conditions 
in  the  coal  carrying  business  very  slightly  affected  by  the 
elimi[  490]  nation  of  competition  between  the  Central  and 
the  Philadelphia  &  Reading, 

I  conclude  that  this  combination  was  not  violative  of  the 
anti-trust  act. 

4.  The  fourth  question  is:  Are  the  contracts,  referred  to 
in  the  record  as  the  65  per  cent  contracts,  contracts  in  re- 
straint of  interstate  commerce? 

The  charge  is  that  they  are,  and  the  prayer  is  that  they 
be  delivered  up  to  be  canceled,  and  that  further  operations 
thereunder  be  enjoined. 

Long  prior  to  1869  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  had  been  specially  authorized  by  the 
Legislature  of  Pennsylvania  to  acquire  and  hold  coal  lands, 
and  to  mine,  purchase,  and  vend  coal.  By  a  general  act  of 
that  state,  approved  April  15,  1869,  railroad  and  canal  com- 
panies, as  already  stated,  were  authorized  to  aid  corporations 
engaged  in  developing  coal  mines  by  the  purchase  of  their 
capital  stocks  and  bonds,  or  either  of  them.  Pursuant  to  the 
policy  of  the  state  of  Pennsylvania  thus  established,  it  ap- 
pears that,  before  1900,  the  Delaware,  Lackawanna  A  West- 
em  Railroad  Company  had  acquired  coal  lands,  and  that 
the  Reading  Company  had  acquired  the  capital  stock  of 
the  Philadelphia  &  Reading  Coal  &  Iroxk  Ccnnpaiiy,  the 
Lehigh  Valley  Railroad  Company  the  capital  stock  of  the 
Lehigh  Valley  Coal  Company,  the  Central  Railroad  Com- 
pany of  New  Jersey  a  majority  of  the  capital  stock  of  the 
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Lehigh  &  Wilkes- Barre  Coal  Company,  the  Erie  Railroad 
Company  a  majority  of  the  capital  stock  of  the  Hillside  Coal 
&  Iron  Company,  and  the  New  York,  Susquehanna  &  West- 
em  Railroad  Company  a  majority  of  the  capital  stock  of 
the  New  York,  Susquehanna  &  Western  Coal  Company. 
The  Delaware,  Lackawanna  &  Western  Railroad  Company 
and  the  above-mentioned  subsidiary  coal  companies  have 
each  entered  into  one  or  more  of  the  65  per  cent  contracts. 

For  many  years  previous  to  1900,  when  the  first  of  these 
contracts  was  entered  into,  many  of  the  smaller  coal  pro- 
ducing companies  sold  the  products  of  their  mines  to  the 
larger  coal  companies,  producing  and  shipping  coal  in  their 
respective  neighborhoods,  for  certain  percentages  of  tide- 
water prices.  These  percentages  were  increased  from  time 
to  time  until  they  reached  60  per  cent.  In  the  early  fall  of 
1900  a  general  strike  of  the  coal  miners  and  laborers  of  the 
whole  anthracite  region  took  place,  resulting  in  an  entire 
cessation  of  the  production  of  anthracite  coal.  Conferences 
were  had,  and  a  ten  per  cent,  increase  in  wages  was  finally 
granted  by  the  defendant  carriers'  subsidiary  coal  com- 
panies to  their  employees.  This  increase,  of  course,  affected 
the  independent  coal  companies.  On  October  1,  1900,  at  a 
meeting  of  "  individual  operators,"  in  Wilkes-Barre,  Pa.,  a 
committee  was  appointed  "  to  confer  with  the  presidents  of 
the  transportation  companies  and  endeavor  to  learn  if  there 
is  to  be  a  reduction  in  the  rates  of  freight  to  cover  the  ad- 
vance in  wages  that  they  have  offered  to  their  employees." 
On  October  5,  1900,  at  another  meeting,  in  Scranton,  Pa., 
the  committee  reported  a  recommendation  that  the  "indi- 
vidual operators,"  post  the  "  notice  of  advance  of  wages 
already  made  by  the  companies."  The  minutes  of  this  meet- 
ing then  proceed  as  follows : 

[491]  "After  the  reading  of  this  report,  Mr.  Kemnierer  [one  of  the 
members  of  the  committee!,  in  answer  to  the  question  as  to  what  the 
presidents  of  the  transportation  companies  had  suli  regarding  a  re- 
duction In  the  rates  of  freight  to  cover  the  proposed  advance  of  ten 
per  cent,  in  wages,  said  that  the  committee  could  not  report  a  definite 
promise  from  them  that  there  would  be  a  reduction  In  the  freight 
rates,  but  that  they  expressed  their  sympathy  with  the  individual 
operators,  and  he  intimated  that  they  had  said  something  would  be 


Digitized  by 


Google 


960  188  FBDERAIi  BEPOBTEB,  49U 

Thinning,  O.  J,,  concarring. 

done  for  the  individaal  operators  to  improye  the  present  conditions  of 
the  coal  business." 

The  meeting  resolved  to  post  the  notices,  and  then  ap- 
pointed a  new  committee  of  three  persons  "to  confer  with 
the  various  carrying  companies  relative  to  a  new  contract 
This  committee  had  a  number  of  meetings  with  other  gentle- 
men, who  were  officers  of  the  defendant  carriers  and  also  of 
their  subsidiary  coal  companies,  in  which  there  wei^  n^otia- 
tions  concerning  the  terms  of  the  proposed  new  contracts. 
The  independent  operators  were  demanding  65  per  cent.  The 
demand  upon  them  was  that,  instead  of  having  the  contracts 
extend  for  a  period  of  years,  as  the  previous  percentage  con- 
tracts had  done,  they  should  continue  for  the  life  of  their 
collieries.  Mr.  Gumming,  vice  president  of  the  Erie  Railroad 
Company  and  an  officer  of  its  subsidiary,  the  Hillside  Coal 
*5c  Iron  Company,  says  that  his  reason  for  desiring  the  new 
contracts  to  cover  the  entire  life  of  the  collieries  was  ^  to  have 
the  question  settled  once  for  all."  Other  concessions  were  de- 
manded of  the  operators.  Finally,  the  form  of  contract  now 
under  examination  was  agreed  on.  It  provides,  amongst 
other  things,  that  "  the  seller  hereby  sells  and  agrees  to  de- 
liver on  cars  at  the  breaker  to  the  buyer  all  the  anthracite 
coal  hereafter  mined  from  any  of  its  mines  now  opened  and 
operated,  or  which  may  hereafter  open  and  operate  on  the 
premises  intended  to  be  covered  by  this  contract'';  tliat 
"  shipments  shall  be  made  from  time  to  time  as  called  for  by 
the  buyer  " ;  that  the  buyer  will  "  arrange  to  take  the  coal  in 
as  nearly  equal  daily  or  weekly  quantities  as  in  its  judgment 
the  requirements  of  the  market  will  permit";  that  the  buyer 
will  "  use  its  best  efforts  to  find  a  market  for  the  seller's  coal 
so  as  to  enable  the  seller's  collieries  to  be  worked  as  many 
days  as  practicable  with  due  regard  to  the  general  market 
conditions";  and  that  the  buyer  "will  not  discriminate  in 
favor  of  its  own  mines,  or  any  persons,  firms  or  companies 
with  which  it  has  contracts  to  buy  coal,  but  that  the  quantity 
to  be  ordered  monthly  shall  be  a  just  proportion  of  the  entire 
quantity  of  coal  agreed  to  be  purchased  by  the  buyer,  motis- 
ured  by  the  colliery  capacity  of  the  respective  sellers,  it  be- 
ing understood  that  so  far  as  practicable  the  quantity  ordered 
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shall  not  be  less  than  a  just  proportion  of  all  the  anthracite 
coal  which  the  requirements  of  the  market  may  from  time  to 
time  demand." 

This  proves  conclusively  that  the  representatives  of  the 
subsidiary  coal  companies  did  agree  upon  the  form  of  the 
contracts  before  any  of  them  were  actually  signed.  They 
deny  that  in  their  negotiations  with  the  committee  of  the  "  in- 
dividual operators  "  they  represented  the  defendant  carriers. 
They  say  they  represented  only  the  subsidiary  coal  com- 
panies. Unquestionably,  however,  the  carriers  had  an  inter- 
est in  the  negotiations,  and,  as  they  were  officers  of  botii  the 
carriers  and  their  subsidiary  coal  companies,  they  must  be 
considered  as  having  [402]  represented  both.  The  form  hav- 
ing been  agreed  on,  the  following  contracts  were  entered  into : 


Name  of  seller. 


Name  of  buyer. 


Date  of  con- 
tract. 


Orem  Ridge  Coal  Co 

Robertson  A  Lawa 

Jermynetal 

Nay  Aoff  Coal  Co 

Austin  Coal  Co 

PanishCoalCo 

Red  Ash  Coal  Co 

Helville  Coal  Co 

Midvalley  Coal  Co 

Lent£<SiCo 

Temple  Iron  Co 

Howe  et  al.,  Executor; — 

St  Clair  Coal  Co 

Enterprise  Coal  Co 

Pine  HUl  Coal  Co 

Lackawanna  Coal  Co 

Temple  Iron  Co 

Clear  Spring  Coal  Co 

Richard  White  etal 

Buck  Run  Coal  Co 

RaabCoalCo 

Delaware  A  Hudson  Co.b. 

Geo.  P  Lee  Coal  Co 

Qarenoe  Coal  Co 

Lackawanna  Coal  Co 

DolpbCoalCo 

Coxa  Bros.  A  Co 

North  End  Coal  Co 


Hillside  Coal  di  Iron  Co 

....do 

N.  Y.  Sua.  <Si  West.  Coal  Co. 

Hillside  Coal  &  Iron  Co 

L.  V.Coal  Co 

L.&  W.Coal  Co 

....do 

....do 

L.  V.Coal  Co 

....do 

Hillside  Coal  A  Iron  Co 

L.V.Coal  Co 

P.  <Sc  R.  Coal  AlronCo 

....do 

....do 

D.  L.  A  W.  R.  R.Co 

L.  V.Coal  Co 

D.  L.  &  VV.  R.  R.Co 

P.  &  R.Coal  &  Iron  Co 

....do 

L.V.Coal  Co 

Hillside  Coal  A  Iron  Co 

D.  L.  &  W.  R.  R.Co 

HiUside  Coal  A  Iron  Co 

....do 

....do 

L.  V.Coal  Co 

D.  L.  A  W.  R.  R.Co 


Nov. 
Do. 
Do 

Feb. 
Mar. 

June 
June 
Do. 
July 
July 
July 
July 
Aug. 
Aug. 
Sept. 
Sept. 
Oct. 
Mar. 
May 
June 
Mar. 
Mar. 
Oct 
Apr. 
Mar 
May 


1,1900 


1,1901 

26,1901 

1,1901 

1,1901 
24,1901 

1,1901 
0,1901 
13,1901 
17,1901 
17.1901 
27.1901 
20,1901 
21,1901 
15,1901 
12,1902 
1,1902 
30.1902 
11,1903 
2S,1903 
21,1903 
14,1904 
29,1906 
26,1906 


•Canceled  by  mutual  consent  of  parties  on  May  17,  1009. 
» Expired  April  1,  1008. 

These  facts  seem  to  show  that  the  custom  of  buying  and 
selling  coal  on  percentage  contracts  did  not  have  its  origin 
in  any  general  agreement  or  concerted  action  on  the  part 
of  the  defendants.  Rather  does  it  socm  that  the  contracts 
were  the  natural  outgrowth   of  conditions  attending  the 
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mining  of  coal.  But  the  petition  diarges  that  there  are 
special  features  in  the  65  per  cent  contracts,  and  such  action 
concerning  their  adoption  that,  as  to  them  at  least,  there  was 
and  is  an  unlawful  combination  or  conspiracy.  The  sub- 
stantial part  of  the  charge  is  in  the  following  language : 

"  Upon  the  termination  of  these  contracts  [the  contracts  which  It  Is 
alleged  were  for  terms  expiring  in  1900],  the  said  defendant  carriers, 
either  directly  or  through  the  instrumentality  of  their  said  subsidi- 
ary companies  and  agents,  the  defendant  coal  companies,  in  pursu- 
ance of  a  previous  agreement  between  themselves,  severally  offered 
to  make  and  did  make  and  conclude  with  nearly  all  the  independent 
operators  along  their  lines  new  contracts  containing  substantially 
uniform  provisions  agreed  upon  beforehand  by  the  defendant  carriers 
in  concert,  some  of  the  op>erators  contracting  with  one  of  the  de- 
fendants and  some  with  another,  in  which  contracts  the  independent 
operators  severally  agreed  to  deliver,  on  cars  at  the  breakers,  to  one 
or  the  other  of  the  defendant  carriers  or  its  subsidiary  coal  com- 
pany, as  the  case  might  be,  all  the  anthracite  coal  thereafter  mined 
from  any  of  their  mines  now  opened  and  operated  or  which  they 
might  thereafter  open  and  operate,  deliveries  or  shipments  to  be  made 
from  time  to  time  as  called  for  by  the  said  carriers  or  their  subsidi- 
ary coal  companies;  in  consideration  whereof  [498]  the  said  carriers 
or  their  subsidiary  coal  companies  severally  agreed  to  pay  the  inde- 
pendent operators  for  prepared  sizes  of  anthracite  66  per  cent  of 
the  general  average  free  on  board  prices  of  like  sizes  prevailing  at 
tide-water  points  at  or  near  New  York,  as  computed  from  month  to 
month,  and  for  pea  coal  and  sizes  below  that  proportionately  smaller 
percentages,  declining  as  the  sizes  decline;  and  the  defendant  car- 
riers controlling,  as  aforesaid,  all  the  lines  of  transportation  between 
the  anthracite  regions  and  tide  water,  save  those  of  the  PennsyUania 
Railroad  Company  and  the  New  York,  Ontario  &  Western  Railway 
Company,  and  therefore  controlling  the  rates  for  the  transportation 
of  anthracite  to  tide  water  except  in  respect  to  the  output  of  the 
limited  number  of  collieries  reached  by  the  lines  of  the  said  Penn- 
sylvania Railroad  Company  and  the  New  York,  Ontario  &  Western 
Railway  Company,  acting  either  directly  or  through  the  agency  of  their 
subsidiary  coal  companies,  fixed  the  said  percentages  to  be  paid  by 
them  or  their  coal  companies  under  said  contract  at  a  point  that  bore 
such  a  relation  to  the  published  rates  of  transportation  that,  taking 
for  a  basis  the  average  tide-water  prices  of  anthracite  when  the  con- 
tracts were  made  and  during  many  years  previous  (barring  strike 
periods),  the  independent  operator  who  entered  into  one  of  these 
contracts  realized  upon  his  coal  from  15  to  50  cents  more  a  ton,  ap- 
proximately (depending  upon  the  l^igth  of  the  haul  and  variations  in 
the  tide- water  price),  than  was  realized  by  the  Independent  operator 
who  shipped  his  coal  to  tide  water  on  his  own  account,  paying  the 
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published  rates  of  transportation  himself,  and  sold  It  there  in  com- 
petition with  the  coal  of  the  def aidant  carriers  and  their  coal  com- 
panies, which  difference  or  advantage  represents  the  amount  per  ton 
that  the  defendant  carriers  or  their  coal  companies  paid  for  the  privi- 
lege of  controlling  the  sale  and  disposition  of  the  independent  out- 
put so  as  to  prevent  it  from  selling  in  competition  with  the  output 
of  their  own  mines,  as  aforesaid.  The  result  of  this  arrangement, 
as  was  intended,  was  to  draw,  if  not  to  force,  the  great  majority  of 
the  independent  operators  into  making  the  aforesaid  contracts,  thereby 
enabling  the  defendant  carriers  and  their  subsidiary  companies,  the 
defendant  coai  companies,  to  control  absolutely  and  until  the  mines 
are  exhausted  the  output  of  most  of  the  independent  anthracite 
mines,  and  to  prevent  it,  as  aforesaid,  from  being  sold  in  competition 
with  the  output  of  their  own  mines  in  the  marlcets  of  the  several 
states,  particularly  in  the  great  tide-water  markets." 

In  the  brief  of  the  government  there  are  inserted  tabulated 
statements  intended  to  show  that  after  deducting  from  the 
amounts  received  by  the  Tjehigh  Valley  Coal  Company  for 
its  coal  shipped  to  New  York  Harbor  between  November, 
1900,  and  December  1,  1901,  and  between  January  and  De- 
cember, 1907,  the  65  per  cent  paid  to  the  selling  companies, 
the  expense  of  selling,  and  the  loss  by  wastage,  the  amounts 
remaining  did  not  equal  the  published  freight  rates  of  the 
Lehigh  Valley  Railroad  Company,  the  owner  of  its  capital 
stock  and  over  whose  road  the  shipments  were  made.  Other 
tabulated  statements  are  intended  to  show  the  same  condi- 
tion as  to  coal  purchased  by  the  Philadelphia  &  Reading 
Coal  &  Iron  Company  and  shipped  over  the  Philadelphia  & 
Reading  Railway  Company's  line  between  November,  1900, 
and  December,  1901.  Assuming  these  tabulated  statements, 
prepared  under  the  direction  of  counsel  and  not  verified  by 
any  witness,  to  be  free  from  error,  we  fail  to  find  any  evi- 
dence of  concerted  action  designed  to  bring  about  that  re- 
sult. We  are  dealing  here  with  concerted  action,  with  a  con- 
tract, combination,  or  conspiracy,  and  not  with  individual 
unlawful  transactions.  If  it  is  a  fact  that  the  Lehigh  Val- 
ley Railroad  Company  is  carrying  coal  for  the  Lehigh  Val- 
ley Coal  Company  at  less  than  its  published  rates,  its  con- 
duct is  violative  of  the  act  to  regulate  commerce  of  February 
4, 1887,  and  its  amendments,  and  may  be  corrected  by  a  pro- 
ceeding instituted  before  the  Interstate  [494]  Commerce 
Commission  or  some  court;  but,  to  be  violative  of  the  anti- 
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trust  act,  the  discrimination  in  favor  of  the  Lehigh  Valley 
C!oal  Company  and  against  other  coal  companies  shipping 
over  the  Lehigh  Valley  road  must  be  the  result  of  a  contract, 
combination,  or  conspiracy  in  restraint  of  interstate  com- 
merce. It  is  not  shown  that  the  effect  of  these  contracts  was 
to  require  each  of  the  defendant  carriers  to  carry  coal  at  less 
than  its  published  rate.  Nor  are  we  satisfied  that  even  in 
the  case  of  the  Lehigh  Valley  Railroad  Company  the  tabu- 
lated statements  in  the  government's  brief,  above  referred 
to,  are  free  from  error.  They  assimie  that  all  the  coal 
shipped  to  New  York  Harbor  by  the  Lehigh  Valley  Coal 
Company  in  any  particular  month  was  sold  during  that 
month.  Other  possible  errors  in  the  statements  are  pointed 
out  in  the  brief  for  the  Lehigh  Valley  Railroad  Company. 

Nor  does  it  appear  that  the  conferees  ever  met  after  the 
form  of  the  contracts  was  agreed  on.  The  first  three  of  the 
contracts,  as  we  have  seen,  are  dated  November  1,  1900. 
No  obligation  was  imposed  upon  any  party  to  enter  into  one 
of  them,  but  each  independent  operator  was  left  free  to  do 
so  or  not  as  it  might  please.  Consequently,  it  may  be  said, 
and  in  effect  it  is  said,  that  there  could  have  been  no  com- 
bination of  carriers,  or  of  their  subsidiary  coal  companies, 
after  November  1,  1900.  But  in  1907  the  total  production 
of  anthracite  coal  in  Pennsylvania  was  76,886,082  tons.  Of 
this  amount  41,963,055  tons  were  produced  by  the  Delaware, 
Lackawanna  &  Western  Railroad  Company,  and  the  coal 
companies  subsidiary  to  the  Reading  Company,  the  Lehigh 
Valley  Railroad  Company,  the  Central  Railroad  Company 
of  New  Jersey,  the  Erie  Railroad  Company,  and  the  New 
York,  Susquehanna  &  Western  Railroad  Company,  and 
about  6,000,000  tons  were  produced  by  the  selling  coal  com- 
panies that  had  entered  into  the  65  per  cent  contracts.  By 
these  contracts  the  buyers  (the  subsidiary  coal  companies) 
were  enabled  in  1907,  to  add  to  the  coal  produced  by  them- 
selves that  produced  and  sold  under  the  contracts.  Not  only 
have  the  buyers  the  right,  under  these  contracts,  to  all  the  coal 
that  the  sellers'  collieries  shall  ever  produce,  but  they  alone 
are  the  judges  of  the  requirements  of  the  market,  they  alone 
determine  when  calls  for  deliveries  by  the  sellers  &hall  be 
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made,  and  they  alone  determine  what  shall  be  the  sellers' 
"  just  proportion  of  all  the  anthracite  coal  which  the  require- 
ments of  the  market  may  from  time  to  time  demand."  Here 
is  something  more  than  mere  acquisition  of  property.  It  is  a 
plan  for  future  acquisition  of  property  and  future  regula- 
tion of  the  supplies  to  be  furnished  by  the  subsidiary  coal 
companies  and  the  selling  companies.  It  is  accordingly  con- 
tended that  the  contracts  between  one  of  the  buyers  and  its 
sellers  are  so  related  to  the  contracts  between  each  of  the 
other  buyers  and  its  sellers  that  all  the  contracts  must  be 
considered  together  as  one  series  of  contracts  which  were 
entered  into  and  are  maintained  by  a  combination  of  buyers 
and  sellers  who  thereby  restrain  interstate  commerce  and 
monopolize  a  part  of  it.  We  have  seen  that  the  form  of  the 
contracts  had  its  origin  in  a  conference  of  buyers  and  sellers 
in  October,  1900.  But  all  that  the  conference  did  was  to 
agree  upon  the  form,  and  when  that  agreement  was  reached 
its  work  was  done.  Nor  is  there  any  evidence  showing  that 
the  con  [496]  tracts  are  maintained  by  any  combination 
whatever.  On  their  faces,  they  are  contracts  between  indi- 
vidual buyers  and  individual  sellers.  They  are  not  contracts 
between  or  with  any  combination  of  buyers  or  sellers.  Each 
buyer  has  the  power  to  regulate  only  the  supply  furnished 
by  its  particular  sellers.  There  is  no  joint  power  to  regulate 
the  supplies  furnished  by  all  the  sellers.  To  grant  the  in- 
junction asked  for,  namely,  "  that  the  said  contracts  be  de- 
livered up  to  be  canceled,  and  that  the  defendants,  their 
agents  and  servants,  and  all  persons  acting  or  assuming  to 
act  under  their  authority,  be  forever  enjoined  from  further 
executing  or  carrying  into  effect  any  of  the  provisions  of  the 
said  contracts,  and  from  making  or  entering  into  any  con- 
tracts of  like  character  or  effect  hereafter,"  means,  not  that 
we  shall  enjoin  acts  which  shall  prevent  an  existing  combina- 
tion from  continuing  to  restrain  interstate  commerce  or  to 
monopolize  a  part  of  it,  but  that  we  shall  severally  enjoin 
the  parties  who  have  entered  into  the  28  independent  con- 
tracts hereinabove  mentioned  from  operating  thereunder. 
That  would  be  to  grant  relief  on  a  petition  far  more  multi- 
farious than  any  one  has  suggested  the  present  petition  to  be. 
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It  presents  no  such  multifariousness.  Its  purpose  is  to  secure 
an  injunction  against  these  contracts  on  the  ground  that  they 
were  devised  and  are  maintained  by  an  unlawful  combina- 
tion. We  do  not  find  this  ground  of  complaint  supported 
by  the  evidence. 

This  conclusion  renders  it  unnecessary  to  inquire  whether 
the  contracts,  separately  considered,  are  wholly  intrastate 
contracts,  as  the  defendants  contend,  or  whether,  separately 
considered,  they  are  in  restraint  of  interstate  commerce,  as 
the  government's  counsel  contend.  In  either  case,  no  relief 
can  be  granted  in  this  proceeding,  for,  while  the  Anti-Trust 
act  condemns  all  contracts  as  well  as  all  combinations  in 
restraint  of  interstate  commerce,  we  are  not  here  asked  to 
award  a  series  of  injunctions  against  defendants  who  have 
entered  into  and  are  maintaining  a  series  of  separate  and 
independent  contracts  which  are  in  restraint  of  interstate 
commerce,  but  to  enjoin  an  alleged  combination  from  fur- 
ther maintaining  a  series  of  alleged  unlawful  contracts. 
As  no  such  combination  exists,  no  relief,  in  respect  of  the  65 
per  cent  contracts,  can  be  granted. 

5.  The  fifth  question  is:  Do  the  facts  show  a  general  com- 
bination or  conspiracy  in  restraint  of  interstate  commerce? 

The  charge  is  that,  under  the  influence  of  competition, 
the  average  price  of  stove  coal  declined  from  $4.15  and  $4.19 
a  ton  in  1892  and  1893  to  $;3.60  a  ton  in  1894  and  $8.12  a 
ton  in  1895.  "Whereupon,"  says  the  petition — ^that  is,  in 
1895 — "the  defendant  the  Reading  Company  and  the  de- 
fendant carriers  and  the  defendant  coal  companies,  owning 
or  controlling  90  per  cent,  more  or  less,  of  all  the  anthracite 
deposits,  and  producing  75  per  cent,  more  or  less,  of  the 
annual  anthracite  supply,  and  controlling  all  the  means  of 
transportation  between  the  anthracite  mines  and  tide-water, 
save  the  railroads  operated  by  the  Pennsylvania  Railroad 
Company  and  the  New  York,  Ontario  &  Western  Railway 
Company,  which,  as  aforesaid,  reach  only  a  limited  number 
of  collieries,  entered  into  an  agreement,  scheme,  combination, 
or  conspiracy,  by  virtue  whereof  they  acquired  the  power 
to  con[4%]trol,  regulate,  restrain,  and  monopolize,  and 
have  controlled,  regulated,  restrained,  and  monopolized,  not 
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enly  the  production  of  anthracite  coal,  but  its  transportation 
from  the  mines  in  Pennsylvania  to  market  points  in  other 
states,  with  the  result  that  competition  in  the  transportation 
and  sale  of  anthracite  coal  has  been  wholly  suppressed  and 
the  price  thereof  to  consumers  greatly  enhanced."  It  is  fur- 
ther charged  that : 

"As  steps  In  the  development  of  this  IHegal  combination,  and  in 
furtherance  of  its  illegal  purposes,  the  defendants  herein  named,  or 
some  of  them,  engaged  in  and  became  parties  to  the  following  addi- 
tional acts,  schemes,  and  contracts,  among  others,  in  violation  of  the 
aforesaid  act  of  July  2,  1899." 

The  additional  acts,  schemes,  and  contracts  described  in 
the  petition  are  the  four  combinations  already  considered 
and  one  other,  namely,  that  in  the  year  1899,  after  the  aban- 
donment of  the  projected  New  York,  Wyoming  &  Western 
Railroad,  and  after  the  Pennsylvania  Coal  Company  had 
caused  to  be  organized,  under  the  laws  of  the  state  bt  New 
York,  the  Delaware  Valley  &  Kingston  Railroad  Company, 
the  Erie  Railroad  Company,  through  the  agency  of  the  bank- 
ing house  of  J.  P.  Morgan  &  Co.,  and  in  violation  of  the 
Anti-Trust  Act,  acquired  nearly  all  the  capital  stock  of 
the  Pennsylvania  Coal  Company  and  the  Delaware  Valley 
&  Kingston  Railroad  Company,  and  thereby  defeated  the 
construction  of  the  proposed  railroad  of  the  Delaware  Valley 
&  Kingston  Railroad  Company  from  the  Wyoming  region 
to  tide  water. 

I  have  not  separately  considered  the  charge  that  the  Erie 
Railroad  Company's  acquisition  of  the  capital  stocks  of  the 
Pennsylvania  Coal  Company  and  the  Delaware  Valley  & 
Kingston  Railroad  Company  created  an  unlawful  combina- 
tion for  the  reason  that  there  is  no  specific  prayer  in  the 
petition  for  relief  as  to  that  particular  transaction.  It  seems 
to  have  been  embodied  in  the  petition  merely  because  it  was 
supposed  to  have  been  one  of  the  "  steps "  in  aid  of  the 
alleged  general  combination  or  conspiracy.  Nor  have  I  sep- 
arately considered  the  acquisition,  in  1905,  of  the  capital 
stock  of  Coxe  Bros.  &  Co.  by  the  Lehigh  Valley  Railroad 
Company,  concerning  which  much  is  said  in  the  proofs  and 
the  brie^,  for  the  reason  that  it  is  not  mentioned  in  the  peti- 
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tion,  and  must  therefore  be  considered  merely  as  a  part  of 
the  proofe  relating  to  the  general  charge. 

What  we  are  asked  to  do  is  to  find  that  in  1895  the  defend- 
ants '^  entered  into  an  agreement,  scheme,  combination,  or 
conspiracy  "  of  the  broad  sweep  abore  mentioned,  and  that 
in  the  development  of  it  they  used  "  as  steps  "  the  Erie  and 
Susquehanna  combination  of  1898,  the  Temple  Iron  com- 
bination of  1899,  the  Erie  and  Pennsylvania  CJoal  Ccnnpany 
combination  of  1899,  the  combination  formed  through  the 
instrumentality  of  the  65  per  cent  contracts  in  1900,  and  the 
Reading  and  Central  combination  of  1901.  We  are  also 
asked  to  consider  the  acquisition  of  the  capital  stock  of  Coxe 
Bros.  &  Co.  by  the  Lehigh  Valley  Railroad  Company,  in 
1905,  as  an  element  of  proof  to  support  the  charge  of  a  gen- 
eral combination  or  conspiracy.  But  there  is  no  satisfactory 
proof  that  these  combinations  were  parts  of  or  steps  to  a 
scheme,  entered  into  by  the  defendants  generally,  for  the 
control  of  the  anthracite  coal  business.  They  were  independ- 
ent combinations,  [497]  the  first  of  them  having  been  cre- 
ated three  years,  and  the  last  ten  years  after  it  is  alleged  the 
general  combination  or  conspiracy  was  formed.  What  "  con- 
tract, combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy," for  example,  existed  amongst  the  defendants  gen- 
erally for  the  purchase  by  the  Beading  Company  of  the 
capital  stock  of  the  Central?  These  combinations  can  not  be 
tied  together  in  one  gigantic  trust  or  conspiracy  witlioat 
proof.  They  have  no  common  board  of  control,  no  common 
scheme  of  managing  their  affairs,  and  no  conmion  business 
interests.  Each  of  them  is  wholly  separate  from  and  inde- 
pendent of  the  others.  I  am  satined  that  the  proo&  fail  to 
show  the  existence  of  a  general  combination  or  conspiracy 
of  the  nature  set  forth  in  the  petition. 

Finding  no  ground,  under  the  petition  as  it  is  framed,  on 
which  any  part  of  the  relief  prayed  for  can  be  granted,  I 
think  a  decree  should  be  entered  dismissing  the  petition  on 
the  merits  as  to  the  first,  third,  fourth,  and  fifth  combina- 
tions above  mentioned.  As  to  the  second  combination,  the 
one  known  as  the  Temple  Iron  combination,  I  think  the 
petition  should  be  dismissed  without  prejudice. 
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Per  curiam :  The  result  of  the  foregoing  opinions  is  that 
the  court  unanimously  agree  that  the  petition  should  be  dis- 
missed: (1)  As  to  the  charge  in  paragraph  7b  of  the  petition 
concerning  the  acquisition  by  the  Erie  Railroad  Company  of 
the  capital  stock  of  the  New  York,  Susquehanna  &  Western 
Railroad  Company;  (2)  as  to  the  charge  in  paragraph  7c 
concerning  the  acquisition  by  the  Reading  Company  of  the 
majority  of  the  capital  stock  of  the* Central  Railroad  Com- 
pany of  New  Jersey;  and  (3)  as  to  the  general  charge  of  a 
combination  or  conspiracy  in  violation  of  the  anti-trust  act 
of  July  2,  1890,  in  the  development  of  which  it  is  charged 
the  other  combinations  set  forth  in  the  petition  were  used, 
as  steps,  set  forth  in  paragraph  7  of  the  petition. 

A  majority  of  the  court  hold  that  the  petition  should  be 
dismissed  as  to  the  charge  in  paragraph  7a  of  the  petition 
concerning  the  so-called  65  per  cent  contracts. 

A  majority  of  the  court  also  hold  that  the  charge  of  an 
illegal  combination  in  respect  of  the  matters  relating  to  the 
Temple  Iron  Company  set  forth  in  paragraph  7d  of  the  peti- 
tion should  be  sustained,  and  that  the  injunction  or  restrain- 
ing order  specifically  prayed  for  in  the  petition  should  be 
granted  so  far  as  it  will  serve  to  prevent  and  restrain  a  con- 
tinuing violation  of  the  act. 

Counsel  will  be  heard  as  to  the  form  of  a  decree. 


[648]    MEEKER  v.  LEHIGH  VALLEY  R.  C0.« 

(Circuit  Court  of  Appeals,  Second  Circuit    December  2,  1910.) 
[183  Fed.  Rep.,  548.] 

MoNOFOLnES   (8  28)— COMBIWATIONS  Ilf  ReSTBAINT  of  IlfTEBSTATB  COM- 

MEBCE — Action  fob  Damages. — A  complaint  in  an  action  to  recover 
treble  damages  under  Sherman  Anti-Trust  Act  July  2,  1890,  c.  647,  % 
7,  26  Stat.  210  (U.  S.  Comp.  St.  1901,  p.  3202),  which  alleges  a 
combination  and  conspiracy  between  defendant  and  other  inter- 
state railroad  companies  to  restrain  and  monopolize  Interstate 
commerce  in  anthracite  coal  in  violation  of  sections  1  and  2  of  the 
^■■^"■^  '  * 

oFor  opinion  of  Circuit  Court  (162  Fed.  Rep.  854)  see  ante,  p.  380. 
See  also,  175  Fed.  Rep.  82a 
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act  which,  as  alleged,  was  carried  into  effect  (1)  by  Increasing  the 
price  of  coal  at  the  mines,  through  ownership  by  the  conspirators 
of  the  coal  companies,  and  (2)  by  increasing  the  charge  for  trans- 
portation of  coal  to  New  York,  so  that  the  two  together  exceeded 
the  tidewater  price,  and  which  contains  a  sufficient  allegation  of 
damage  to  plaintiff  in  his  business  as  a  coal  dealer,  states  a  cause 
of  action  under  the  act  which  is  within  the  jurisdiction  of  a  Cirtuit 
CJourt,  the  gist  of  the  action  being  the  unlawful  conspiracy,  and  the 
fact  that  one  of  the  means^or  carrying  it  Into  effect  was  an  increase 
in  freight  rates,  the  reasonableness  of  which  per  se  must  first  be 
determined  under  the  provisions  [549]  of  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  24  Stat  379  (U.  S.  Comp.  St  1001,  p.  3154),  by 
the  Interstate  Ck>mmerce  Commission,  not  constituting  any  ground 
for  depriving  plaintiff  of  the  right  of  action  expressly  given  by  the 

Anti-Trust  Act« 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §18; 
Dec.  Dig.  §  28.] 

Courts  (§  405) — Federal  Courts — JuRiSDicxioif  o»  Cibcutt  Coubt  or 
Appeals. — The  question  of  the  jurisdiction  of  a '  Circuit  Court, 
when  not  the  sole  question  determined,  is  reviewable  by  the  Circuit 
Court  of  Appeals  under  Act  March  3,  1891,  c.  61T,  §  6,  28  Stat  828 
(U.  S.  Comp.  St  1901,  p.  549),  on  a  writ  of  error  bringing  up  the 
whole  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  111097-1103; 
Dec.  Dig.  §  405. 

Jurisdiction  of  Circuit  Court  of  Appeals  In  general,  see  notes  to 
Law  Ow  Bew  v.  United  States,  1  C.  C.  A.  C ;  Untied  States  Freehold, 
Land  d  Em,  Co,  v.  QaUegos,  32  C.  C.  A.  475.  Review  of  Jariadiction 
of  Circuit  Court  see  note  to  Excelsior  Wooden-Pipe  Oo.  v.  Fadflo 
Bridge  Co,,  48  C.  C.  A.  351.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Action  at  law  by  Henry  E.  Meeker,  as  surviving  partner, 
etc.,  against  the  Lehigh  Valley  Bailroad  Company.  Judg- 
ment (175  Fed.  320)  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

"Writ  of  error  to  review  a  final  Judgment  of  ttie  Clrctrft  Court, 
Southern  District  of  New  York,  sustaining  a  demurrer  to,  and  dis- 
missing, an  amended  complaint  upon  the  ground  that  It  does  not  state 
facts  sufllclent  to  constitute  a  cause  of  action. 

"The  action  was  brought  to  recover  treble  damages  nnder  the 
federal  anti-trust  statute  (Act  July  2,  1890,  C  WT,  17,  25  Stat.  210 
[U.  S.  Oomp.  8t  1001,  p.  8202]). 

*  Syllabus  copyrighted,  1911,  by  West  Publishing  Company. 


Digitized  by 


Google 


HEEKEB  V.  I/BHIOH  VALLEY  SAILBOAD  CO.  971 

Statemoit  of  the  Case. 

**  The  complaint  alleges  that  the  plaintiff  and  his  predecessors  hare 
been  engaged  in  the  city  of  New  York  in  the  business  of  buying,  ship- 
ping, and  selling  anthracite  coal ;  that  this  coal  can  be  obtained  only 
in  a  limited  area  in  Pennsylvania ;  that  the  greater  part  of  the  anthra- 
cite coal  product  is  shipped  to  New  York  City;  that  the  only  means 
of  shipping  coal  from  the  anthracite  regions  to  New  York  is  over  the 
lines  of  the  defendant  railroad  company  and  certain  other  railroad 
companies  designated  as  the  'Anthracite  Companies';  that  these 
companies  have  for  many  years  owned  and  controlled  large  tracts  of 
coal  lands  in  said  regions  and  have  for  many  years  been  engaged, 
either  directly  or  through  the  control  of  coal  companies,  in  mining  and 
dealing  in  anthracite  coal,  and  control  the  eastern  market  for  a  yery 
large  part  of  such  coal  annually  mined. 

"  The  complaint  further  alleges  that  prior  to  1901  the  plaintiff  and 
other  independent  shippers  were  able  to,  and  did,  purchase  coal  in 
said  anthracite  regions  at  varying  competitive  prices  and  arranged 
for  its  transportation  to  New  York  by  the  various  anthracite  com- 
panies at  varying  competitive  charges,  but  that  in  that  year  said  cor- 
porations, including  the  defendant,  'conspired  and  combined  together 
to  increase  the  prices  of  anthracite  coal  at  the  mines  and  the  charges 
for  the  transportation  of  such  coal  from  the  mines  in  Pennsylvania  to 
New  York  tidewater  to  such  a  point  as  would  enable  them  to  monopo- 
lize the  trade  and  commerce  in  anthracite  coal  betweoi  the  said  states, 
and,  by  driving  all  independent  shippers  out  of  business,  to  obtain 
exclusive  control  of  such  business  and  to  control  absolutely,  especially 
in  the  New  York  market,  the  market  price  of  anthracite  coal;  and 
they  have  ever  since  maintained  such  conspiracy  and  combination.' 

**The  complaint  further  alleges  that  the  instrumentality  employed 
to  make  said  company  effective  was  the  .Temple  Iron  Company,  a 
mining  corporation,  [550]  all  the  stock  of  which  was  owned  by  the 
Anthracite  Companies;  that  the  directors  of  this  corporation  were 
officials  of  the  Anthracite  Companies;  and  that  these  persons,  while 
ostensibly  acting  as  directors,  really  met  and  acted  for  the  purpose  of 
considering  the  most  effective  means  of  insuring  the  success  of  the 
conspiracy. 

**  It  further  alleges,  in  substance,  that  the  conspiracy  was  carried 
into  effect  by  increasing  the  price  to  be  paid  for  coal  at  the  breakers 
or  mines  to  65  per  cent  of  the  tidewater  prices  and  by  charging  40 
per  cent  of  the  tidewater  prices  for  transportation  to  New  York  tide- 
water. '  This  increase  in  price  at  the  mines,'  so  the  complaint  alleges, 
'  was  made  so  that  the  independent  shippers  would  not  then  or  at  any 
time  subsequently  be  able  to  sell  anthracite  coal  in  the  New  York 
market,  in  competition  with  the  coal  companies  owned  or  controlled 
by  the  Anthracite  Companiea'  And  it  is  also  alleged  that,  while  the 
increased  charge  for  transportation  rendered  it  impossible  for  the 
coal  companies  owned  by  the  Anthracite  Companies  to  make  a  profit 
on  coal  shipped  to  New  York  tidewater,  yet  that  this  result  made  no 
10870'— S.  Doc.  Ill,  02-1,  Tol  3 02 
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difference  to  the  Anthracite  Companies  as  they  gained  what  the 
coal  companies  lost 

''  The  complaint  also  alleges  that,  as  a  result  of  the  coneplracy,  the 
Anthracite  Companies  have  gained  almost  exclusive  control  of  the 
New  York  market  for  anthracite  coal,  and,  further,  contains  all^a- 
tions  of  damage  which  are  examined  in  the  opinion. 

''  The  original  complaint  In  this  action  was  demurred  to,  and  the 
demurrer  was  sustained  by  Judge  Ray  in  an  opinion  reported  In  162 
Fed.  354.  Thereupon  the  plaintiff  filed  the  present  amended  com- 
plaint which  is  regarded  as  containing  materially  different  facts  from 
those  appearing  in  the  original  complaint" 

Shearman  and  Sterling  {John  A.  Garver  and  WilUam  A. 
Glascow^  Jr.^  of  counsel),  for  plaintiff  in  error. 

Alexander  and  Green  {Frank  H.  Platt^  Allan  McCvUoh^ 
and  George  S,  Franklin^  of  counsel),  for  defendant  in  error. 

Before  Lacombe.  Ward,  and  Notes,  Circuit  Judges. 

No  YES,  Circuit  Judge  (after  stating  the  facts  as  above)  : 

The  complaint  sets  forth  a  conspiracy  on  the  part  of  the 
defendant  and  other  railroad  companies  to  force  independent 
dealers  in  anthracite  coal  out  of  the  field  and  to  obtain  con- 
trol of  the  market  for  that  product.  This  conspiracy  was 
carried  into  effect,  it  is  alleged,  (1)  by  increasing  the  price 
paid  at  the  mines,  and  (2)  by  increasing  the  charge  for  trans- 
portation so  that  the  two  together  exceeded  the  tide-water 
price.  Obviously  independent  dealers  could  not  do  business 
when  the  cost  of  buying  coal  and  getting  it  to  market  was 
105  per  cent  of  the  market  price. 

These  averments  clearly  state  a  violation  of  the  federal 
anti-trust  statute.  A  conspiracy  to  monopolize  interstate 
commerce,  as  well  as  a  conspiracy  in  constraint  of  such  com- 
merce, is  charged.  But  it  does  not  necessarily  follow  that 
every  violation  of  the  statute  gives  rise  to  a  cause  of  action 
under  its  seventh  section.  The  plaintiff  must  show  that  he 
has  sustained  damage  by  the  violation.  And  here  the  de- 
fendant contends  that  the  only  damages  which  the  plaintiff 
claims  are  those  arising  from  unreasonable  transportation 
charges,  and  that  the  Interstate  Commerce  Commission  is 
the  tribunal  to  which  resort  must  be  had  in  the  first  instance 
to  determine  the  reasonableness  of  such  charges. 
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[661]  It  is  well  settled  that  a  shipper  seeking  reparation 
based  upon  the  unreasonableness  of  a  freight  rate  must,  pri- 
marily, seek  redress  through  the  Interstate  Commerce  Com- 
mission. Texas  J  etc.,  R.  Oo.  v.  Abilene  Cotton  Oil  Co.^  204 
U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  558.  See,  also,  Balti- 
more^ etc.^  R.  Go.  V.  Pitcaim  Coal  Co.^  215  U.  S.  481,  30  Sup. 
Ct.  164,  54  L.  Ed.  292,  and  the  opinion  of  this  court  in  Wick- 
wire  Steel  Co.  v.  New  York  Central^  etc.^  R.  Co.  (decided  in 
June,  1910)  181  Fed.  316. 

The  difficulty  lies  in  the  application  of  this  rule  here. 
The  plaintiflF  is  not  seeking  redress  as  a  shipper.  It  is  not 
alleged  that  the  defendant  carried  any  coal  for  him  or  that 
he  offered  any  for  shipment.  The  defendant  is  not  sued  as  a 
carrier,  but  as  a  party  to  an  unlawful  conspiracy.  The  un- 
reasonableness of  the  railroad  rate  was  only  one  of  the  means 
employed  to  make  the  conspiracy  effective.  The  increase  of 
the  price  at  the  mines  was  as  essential  to  that  result  as  the  in- 
crease in  the  transportation  charge.  That  the  interstate  com- 
merce act  (Act  Feb.  4, 1887,  c.  104,  24  Stat.  379  [U.  S.  Comp. 
St.  1901,  p.  3154])  creates  a  tribunal  to  which  shippers  must 
resort,  primarily,  for  relief  against  excessive  freight  charges, 
is  no  reason  why  a  person  injured  by  an  unlawful  conspiracy 
cannot  invoke  the  relief  expressely  granted  by  another  and 
later  federal  statute.  It  might  as  well  be  claimed  that  the 
United  States  cannot  proceed  against  a  combination  of  rail- 
road companies  to  fix  rates  until  the  reasonableness  of  such 
rates  has  been  passed  upon  by  the  Interstate  Commerce  Com- 
mission. Yet  combinations  of  that  nature  were  enjoined  in 
the  Trans-Missovri  Freight  Association  case,  166  U.  S.  290, 
17  Sup.  Ct.  540,  41  L.  Ed.  1007,  and  in  the  Joint  Traffic  Asso- 
ciation case,  171  U.  S.  505, 19  Sup.  Ct.  25,  43  L.  Ed.  259. 

It  is  true  that  the  courts  in  determining  as  one  of  the  ele- 
ments of  a  conspiracy  case  the  reasonableness  of  freight  rates 
might  pass  upon  the  same  question  which  would  be  presented 
to  the  Interstate  Commerce  Commission  by  a  shipper  pro- 
ceeding imder  the  act  to  regulate  commerce.  But  the  possi- 
bility of  want  of  uniformity  in  decisions  constitutes  no 
ground  for  denying  to  an  injured  person  a  right  of  action 
granted  by  a  statute  of  the  United  States  separate  and  dis- 
tinct from  that  act,  however  weighty  such  consideration 
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might  be  in  determining  whether  the  common-law  rights  of  a 
shipper  and  the  right  to  demand  damages  given  by  the  inter- 
state commerce  act  itself  are  subjected  to  its  other  provisions. 
Obviously  the  same  possibility  would  exist  in  case  of  proceed- 
ings by  the  government  to  enjoin  unlawful  railroad  com- 
binations. 

It  is  also  contended  by  the  defendant  that,  if  the  object  of 
the  conspiracy  were  to  drive  the  plaintiff  and  other  inde- 
pendent shippers  out  of  the  market,  the  complaint  does  not 
allege  any  damages. 

We  think,  however,  that  the  allegations  of  damages,  al- 
though somewhat  general,  are  sufficient  to  stand  the  test  of 
demurrer.  It  is  stated  that  prior  to  the  conspiracy  the  busi- 
ness of  the  plaintiff  was  extensive  and  profitable,  but  that 
since  the  conspiracy  became  effective  such  business  has  been 
greatly  curtailed  and  has  been  conducted  either  at  a  loss  or 
at  only  a  small  profit.  The  nature  of  the  injuries  is  fiiirly 
[553]  set  forth,  and  the  only  inference  possible  from  the  all^. 
gations  is  that  the  damages  arose  as  the  direct  consequence  of 
the  conspiracy  charged. 

The  complaint  is  held  to  state  a  cause  of  action  under  the 
federal  Anti-Trust  statute.  It  follows  that  the  demurrer  was 
erroneously  sustained  by  the  Circuit  Court 

But  it  is  contended  that  this  court  has  no  power  to  reverse 
the  judgment  because  a  jurisdictional  queriion  was  deter- 
mined by  the  Circuit  Court,  reviewable  only  by  the  Supreme 
Court  of  the  United  States.  The  demurrer,  howevw,  was 
sustained  upon  the  ground  that  the  complaint  failed  to  state 
a  cause  of  action,  not  because  the  court  had  no  jurisdiction. 
Even  if  it  were  necessary  to  allege  in  the  complaint  ante- 
cedent action  by  the  Interstate  Commerce  Commission,  the 
court  had  jurisdiction  of  the  action.  The  failure  to  allege 
such  an  essential  fact  does  not  deprive  a  court  of  jurisdiction. 
And,  even  if  the  question  of  jurisdiction  were  before  the 
Circuit  Court,  it  was  not  the  sole  question  there,  and  it  came 
with  all  the  other  questions  in  the  case  for  the  determination 
of  this  court  upon  the  writ  of  error.  Boston  dk  Maine  R.  R. 
Co.  V.  Gokey,  210  U.  S.  155,  28  Sup.  Ct  657,  62  L.  Ed.  1002. 

Judgment  reversed. 
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[704]         LOEB  V.  EASTMAN  KODAK  CO. 

(Circait  Court  of  Appeals,  Third  Circuit    November  29,  1910.) 
[183  Fed.  R^.,  704.] 

MoifOPOLiEs  (i  28 — Fedeeal  Anti-Tbust  Act — ^Aorioif  fob  Dam- 
ages— Injury  to  CoBPOBATioif — Right  of  Stookholdebs  to  Sue. — 
Sherman  Antl-Trust  Act  July  2, 1890,  c.  647.  8  7,  26  Stat.  210  (U.  S. 
Comp.  St.  1901,  p.  3202),  which  provides  that  "  any  person  who  shall 
be  injured  in  his  business  or  property  by  any  other  person  or  corpo- 
ration [705]  by  reason  of  anything  forbidden  or  declared  to  be 
unlawful  by  this  act  may  sue  therefor  in  any  Circuit  Court  of  the 
United  States  *  *  •  and  shall  recover  three-fold  the  damages 
by  him  sustained,"  does  not  give  a  right  of  action  to  a  stockholder 
or  creditor  of  a  corporation  by  reason  of  a  combination  or  conspiracy 
alleged  to  have  been  in  violation  of  the  act  and  to  have  caused  the 
bankruptcy  of  the  corporation  resulting  in  the  loss  of  plaintiff's 
stock  or  d^t ;  the  right  of  action  in  such  case  being  in  the  corpora- 
tion or  its  trustee  in  bankruptcy.^* 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  §  18;  Dec. 
Dig.  8  28.1 

Pleading  (S  339) — Withdbawal  or  Plea  to  File  Demubbeb — ^Disobe- 
TioN  OF  CouBT. — It  Is  wlthlu  the  discretion  of  a  federal  court  to 
permit  a  defendant  to  withdraw  a  plea  and  file  a  demurrer  on  such 
terms  as  to  costs  as  it  deems  Just. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f  1038;  Dec. 
Dig.  I  339.] 

Pleading  (I  236) — ^Amended  Pleadings — Discbetion  of  Coubt. — 
Granting  or  refusing  leave  to  a  plaintiff  to  file  an  amended  state- 
ment of  claim  rests  in  the  sound  discretion  of  the  court,  and,  where 
the  application  is  to  file  an  amended  statement  containing  different 
counts  as  an  entirety,  the  court  may  properly  pass  on  it  as  an 
entirety. 

[Bd.  Note. — For  other  cases,  see  Pleading,  Dec.  Dig.  f  236.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

Action  at  law  by  S.  S.  Loeb  against  the  Eastman  Kodak 
Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Joseph  A.  Langfitt^  H.  W.  Mcintosh^  and  WtUiam  Kauf- 
man^ for  plaintiff  in  error. 

«  Syllabus  copyrighted,  1911,  by  West  Publishing  Company. 
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William  M.  Robinson  and  David  A.  Reed  {M.  B.  Philipp. 
Walter  S.  Hiibhell^  and  Reed^  Smithy  Shaw  and  Beal^  of 
counsel),  for  defendant  in  error. 

Before  Buffington  and  Lanning^  Circuit  Judges,  and 
Cross,  District  Judge. 

Cross,  District  Judge. 

This  action  was  instituted  in  the  court  below  to  recover 
treble  damages  under  section  7  of  the  Sherman  anti-trust 
act,  approved  July  2,  1890,  c.  647,  26  Stat.  210  (U.  S.  Comp. 
St  1901,  p.  3202) .     Section  7  is  as  follows : 

**Any  person  who  shall  be  injured  In  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor  in  any  Clrcolt 
Court  of  the  United  States  in  the  district  in  wliich  the  defendant  re- 
sides or  is  found,  without  respect  to  the  amount  In  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained,  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee.*' 

The  suit  was  commenced  February  23,  1909,  and  a  state- 
ment of  claim  filed  on  the  same  day.  The  pertinent  parts  of 
that  claim  are  as  follows: 

**  The  said  plaintiff  claims  damages  from  the  said  defendant  in  the 
sum  of  $45,505.80,  upon  a  cause  of  action  of  which  the  followiqff  is  a 
statement : 

p706]  *'At  divers  and  various  times  and  from  time  to  time  prior 
to  the  year  1902  and  in  the  years  1902,  1903,  1904,  and  1905,  the  de- 
fendant company  entered  into  various  contracts,  oombinations  In 
the  form  of  trusts  and  otherwise,  and  con9pira<deB  in  the  restraint 
of  interstate  trade  and  commerce,  with  American  Aristotype  Company. 
Napera  Chemical  Company,  Photo  Materials  Company,  Blair  Camera 
Company,  American  Camera  Manufacturing  Company,  Klrkland 
Lithium  Paper  Company,  Rochester  Optical  Company,  Century 
Camera  Company,  Rochester  Panoramic  Camera  Company,  Seed  Dry 
Plate  Company,  Standard  Dry  Plate  Company,  Stanley  Dry  Plate 
Company,  and  Tapprell  &  Loomis  Company,  and  divers  other  persona, 
firms,  and  corporations  to  the  plaintiff  unbaiown,  and  by  means  of 
said  contracts,  combinations,  and  conspiracies  the  defeidant  attenqHed 
to  monopolize,  and  did  monopolize,  the  interstate  trade  and  commerce 
in  cameras,  films,  photographic  dry  plates,  photographic  pap»s»  and 
all  other  sorts,  kinds,  and  descriptions  .of  pbotogfaphJc  supplies.  The 
said  contracts,   combinations,   and  conspiracies,  and  the  monopoly 
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ttiereby  established,  continued  throughout  and  dnring  the  years  1902, 
1903,  1904,  and  1905,  and  still  continue,  and  the  said  monopoly  has 
become  more  complete  and  stronger  from  time  to  time  as  more  and 
more  of  said  illegal  contracts,  combinations,  and  conspiracies  have 
been  entered  into. 

"  The  Liberty  Photo  Supply  Company  was  a  corporation  organized 
under  the  laws  of  the  state  of  Pennsylvania,  for  the  purpose  of  manu- 
facturing and  selling  photographic  supplies  of  all  descriptions,  in- 
cluding all  of  the  articles  which  the  said  defendant  was  monopolizing, 
and  attempting  to  monopolize  as  hereinabove  set  forth.  The  business 
of  the  said  Liberty  Photo  Supply  Company  had  been  established  by  a 
partnership  of  the  same  name  which  was  incorporated  in  or  about 
June  27,  1902.  Its  place  of  business  was  No.  5907  Baum  street,  in 
the  city  of  Pittsburgh,  and  was  continued  therein  unti!  January, 
1906,  when  it  was  thrown  into  involuntary  bankruptcy,  upon  petition 
flled  by  the  said  defendant,  the  said  Rochester  Optical  Company,  and 
the  said  Century  Camera  Company,  at  No.  8,121  in  bankruptcy,  in 
ttie  United  States  District  Court  for  the  Western  District  of  Penn- 
sylvania, upon  which  petition  it  was  duly  adjudged  a  bankrupt,  its 
property  seized  upon  by  a  receiver  appointed  by  said  court,  at  the 
instance  of  said  defendant  and  its  co-petitioners,  and  sold  at  prices 
far  below  its  real  value.  On  distribution  of  the  fund  realized  in 
said  proceedings,  only  the  costs  of  administration,  state  taxes,  and 
about  29  per  cent  of  the  wage  claims  were  paid,  leaving  absolutely 
nothing  for  distribution  to  the  balance  of  wage  claims,  rent,  unse- 
cured creditors  and  stockholders — all  of  which,  upon  reference  to 
said  bankruptcy  proceedings,  will  fully  and  at  large  appear. 

"  Plaintiff  was  a  stockholder  in  said  Liberty  Photo  Supply  Com- 
pany on  the  date  of  filing  of  said  petition  in  bankruptcy  to  the  extent 
of  162  shares,  par  value  $50  per  share,  and  said  stock  was  worth  the 
full  par  value  thereof  prior  to  the  completion  by  the  defendant  of 
the  said  illegal  monopoly;  plaintiff  was  also  an  unsecured  creditor 
for  moneys  loaned  and  advanced  by  him  to  said  bankrupt  to  the 
amount  of  $1,200.  Plaintiff  had  also  satisfied  out  of  his  own  funds 
the  rent  claim  against  said  bankrupt,  amounting  to  $229,  taking  an 
assignment  thereof  from  the  claimants.  Plaintiff  had  also  satisfied 
out  of  his  own  funds  the  claim  of  John  Nunlist  for  wages  due  from 
said  bankrupt  amounting  to  $81.50  and  claim  of  Carrie  Hartz,  also 
for  wages,  due  from  said  bankrupt,  amounting  to  $80,  and  received 
in  distribution  on  account  of  the  former  claim  $15.80  and  on  account 
of  the  latter  $11.71,  thus  sustaining  a  loss  of  $133.99  on  these  accounts. 
And  plaintiff  has  also  a  claim  for  wages  due  to  himself  from  said 
bankrupt  amounting  to  $615.36,  upon  which  he  received  $109.75,  thus 
losing  $505.61.  And  plaintiff  was  also  injured  and  damaged  in  his 
persona]  credit  and  In  divers  other  ways  by  reason  of  the  bankruptcy 
and  failure  of  said  Liberty  Photo  Supply  Company,  to  the  amount 
of  $5,000. 
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*"  Plaintiff  fortber  ayers  that  the  business  of  the  Liberty  Photo 
Supply  Company  was  totally  rained  and  destroyed  by  the  defendant 
as  the  direct  and  Immediate  result  of  the  illegal  monopoly  established 
by  defendant  in  the  said  articles  of  interstate  trade  and  commerce 
by  reason  of  the  said  Illegal  contracts,  combinations,  and  conspiracies." 

[707]  The  grievances  of  the  plaintiff  summarized  were 
that  the  defendant,  by  means  of  its  alleged  illegal  monopoly, 
had  ruined  the  business  of  the  liberty  Photo  Supply  Onn- 
pany,  a  corporation,  in  which  the  plaintiff  was  a  stockholder, 
whereby  the  plaintiff  suffered  the  total  loss  of  his  shares  of 
stock  therein ;  also,  that  he  had  claims  against  the  company 
which  for  the  same  reason  were  rendered  worthless  and  a 
total  loss,  and  that  he  was  further  injured  in  his  perscmal 
credit  and  in  dirers  other  ways  "  by  reason  of  the  bankruptcy 
and  failure  of  the  Liberty  Photo  Supply  CJompany.''  Sub- 
sequently the  defendant  filed  a  plea  of  not  guilty  to  the  plain- 
tiff's statement  of  claim.  Numerous  other  steps  and  proceed- 
ings in  the  suit  were  thereafter  had  and  taken,  which  it  is 
unnecessary  to  set  forth  in  detail.  It  is  sufficient  to  say  that 
the  case  proceeded  so  far  upon  the  issues  joined  therein  that 
an  ex  parte  rule  to  take  depositions  had  been  entered  by  the 
plaintiff,  and  considerable  testimony  taken  thereunder,  when 
on  December  10,  1909,  the  defendant  presented  a  petition  to 
the  court  in  which  the  action  was  pending,  asking  leave  to 
withdraw  its  plea  of  not  guilty,  and  to  file  a  demurrer  to  the 
statement  of  claim.  The  plaintiff  demurred  to  this  petition; 
but  the  demurrer  was  overruled,  and  subsequently,  after 
argument  upon  the  merits  of  the  petiti<m,  the  court  granted 
its  prayer  and  permitted  the  defendant  to  withdraw  its  plea, 
and  file  a  demurrer  upon  terms,  however,  that  the  defendant 
should  pay  all  costs  incurred  to  the  date  of  the  order.  It 
should  be  noted  at  this  point  that,  before  argument  was  had 
on  the  demurrer,  the  plaintiff  on  his  part  applied  to  the  court 
for  permission  to  file  an  amended  statement  of  claim  of  the 
form  then  presented,  and  that  argument  was  heard  upon  this 
application  at  the  same  time  that  it  was  heard  upon  the  de- 
murrer. Subsequently  the  court  denied  the  application  for 
leave  to  file  the  amended  statement  of  claim,  sustained  the 
demurrer  to  the  original  statement,  and  entered  judgment 
thereon  in  favor  of  the  defendant 
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The  demnrrer  was  based  upon  the  following  grounds: 

"  First.  Tlie  statement  of  claim  does  not  aver  with  reasonable  cer- 
tainty or  definiteness  any  unlawful  or  tortious  act  on  the  part  of  the 
defendant. 

"  Second.  The  statement  of  claim  does  not  show  the  nature  of  the 
alleged  conspiracy  or  combination  in  restraint  of  trade. 

"Third.  The  statement  of  claim  shows  no  causal  relation  between 
the  alleged  unlawful  or  tortious  acts  of  the  defendant  and  the  alleged 
injury  suffered  by  the  plaintiff. 

"  Fourth.  The  statement  of  claim  shows  that  the  cause  of  action,  if 
any,  on  the  allegations  of  the  statement  of  claim,  is  in  the  Liberty 
Photo  Supply  Ck)mpany  or  its  trustee  in  bankruptcy,  and  not  in  the 
plaintiff. 

"Fifth.  The  plaintiff  has  no  standing,  either  as  a  stockholder, 
director,  officer,  employee,  or  creditor  of  the  Liberty  Photo  Supply 
Ck>mpany  to  maintain  this  action. 

"  Sixth.  The  injuries  alleged  to  have  been  suffered  by  the  plaintiff 
as  stockholder,  director,  officer,  employee,  or  creditor  of  the  Liberty 
Photo  Supply  Company,  or  otherwise,  are  too  remote,  indirect,  conse- 
quential, and  uncertain  to  support  an  action  against  the  defendant. 

"  Seventh.  This  action  is  a  collateral  attack  upon  the  petition  and 
adjudication  in  bankruptcy  of  the  Liberty  Photo  Supply  Company 
and  the  other  proceedings  in  said  action  in  bankruptcy. 

**  Eighth.  The  judgment  in  the  bankruptcy  proceedings  mentioned 
in  the  statement  of  claim  is  conclusive  against  the  plaintiff  as  to  the 
existence  of  the  allegations  of  the  statement  of  claim  and  is  conclusive 
against  the  plain [  708 ]tiff*s  claim  that  said  petition  was  filed  in  pur- 
suance of,  or  said  adjudication  in  bankruptcy  was  obtained  as  a  result 
of,  u  combination  or  conspiracy  by  this  defendant. 

**  Ninth.  The  alleged  wrongful  acts  of  the  defendant  are  presumed 
to  have  been  set  up  in  defense  of  said  petition  in  bankruptcy,  and  that 
by  the  adjudication  in  that  action  the  plaintiff  is  precluded  from  as- 
serting them  here." 

The  amended  statement  of  claim  which  the  plaintiff  asked 
leave  of  the  court  to  file  sets  forth  the  same  cause  of  action 
as  the  original  statement,  but  in  a  more  precise  and  ampli- 
fied form.  Among  other  things,  it  alleges  that  there  were 
additional  persons,  firms,  and  corporations  with  which  the 
defendant  had  combined  and  conspired,  in  establishing  the 
illegal  monopoly  complained  of.  It  also  amplified  the  meth- 
ods whereby  the  defendant,  in  the  exercise  of  its  monopoly, 
'injured  and  destroyed  the  business  of  the  Liberty  Photo 
Supply  Company,  and  thereby  injured  the  plaintiff.  It  fur- 
ther alleged  that,  in  the  scehdules  filed  by  the  bankrupt  com- 
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pany,  there  was  exhibited  a  claim  against  the  defendant 
which  the  trustee  in  bankruptcy  never  asserted  by  suit  or 
otherwise,  although  requested  by  the  plaintiff  so  to  do;  also, 
that  the  trustee  had  filed  his  final  account,  been  discharged, 
and  the  bankruptcy  case  closed ;  that  the  bankrupt  had  ceased 
doing  business  since  the  date  when  the  petition  in  bank- 
ruptcy was  filed  against  it ;  and  that  it  had  no  organization 
or  assets  and  had  never  been  discharged  in  bankruptcy.  The 
proposed  amended  statement  of  claim  also  contained  a  new 
count  setting  up  other  damages  alleged  to  have  been  directly 
sustained  by  the  plaintiff  through  and  by  means  of  the  ille- 
gal acts  of  the  defendant.  The  gravamen  of  this  count  was 
that  the  plaintiff  had  been  engaged  in  the  year  1894,  and 
prior  thereto,  in  business  as  a  photographer,  and  had  con- 
tinued therein  to  the  present  time;  that  in  the  prosecution 
of  his  said  business  he  used  large  quantities  of  photographic 
materials  manufactured,  sold,  and  controlled  by  the  defend- 
ant; that,  by  reason  of  its  illegal  monopoly  therein,  it  con- 
trolled and  raised  the  prices  thereof  and  imposed  thereon 
illegal  and  unreasonable  terms  of  sale,  whereby  plaintiff  was 
compelled  to  pay  for  such  materials  large  sums  of  money  in 
excess  of  the  prices  which  he  paid  therefor  prior  to  the  estab- 
lishment of  said  illegal  monopoly,  whereby,  and  as  a  direct 
result  of  such  monopoly,  he  was  damaged  by  the  defendant  to 
the  amount  of  $1,000. 

The  main  point  in  the  case,  however,  is  whetlier  the  plain- 
tiff can  recover  for  the  loss  of  his  stock  in  the  Liberty  Photo 
Supply  Company,  and  of  his  claim  as  a  creditor  of  that  cor- 
poration, under  section  7  of  the  Sherman  Anti-Trust  Act. 

The  further  point  was  raised  in  various  forms  by  the  de- 
murrer that  the  statement  of  claim  did  not  aver  with  rea- 
sonable certainty  any  illegal  act  of  the  defendant,  or  show 
the  nature  of  the  alleged  conspiracy  or  combination  in  re- 
straint of  trade,  or  show  any  causal  relation  between  the  al- 
leged illegal  acts  of  the  defendant  and  the  injuries  alleged  to 
have  been  suffered  by  the  plaintiff.  In  these  respects  the 
statement  is  open  to  serious  criticism,  even  if  it  is  not  fatally 
defective,  and  the  objections  thus  made  would  require  care- 
ful consideration  were  it  not  for  the  view,  unfavorable  to  the 
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plaintiff,  that  we  have  taken  of  the  main  point,  which  we 
shall  now  proceed  to  considei*. 

[709]  A  right  of  action  is  given,  by  section  7  of  the  stat- 
ute above  referred  to,  to  "  any  person  who  shall  be  injured  in 
his  business  or  property,  by  any  other  person  or  corporation 
by  reason  of  anything  forbidden  or  declared  to  be  unlawful 
by  this  act."  By  a  subsequent  section  the  word  "  person  "  is 
declared  to  include  a  corporation.  Admittedly  the  words  of 
the  statute  are  comprehensive.  Prior  to  the  statute,  how- 
ever, a  stockholder  in  a  corporation  would  have  been  without 
direct  relief  for  an  injury  to  his  stock,  through  a  wrong  done 
to  the  corporation.  The  remedy  for  such  an  injury  resided 
in  the  first  instance,  solely  in  the  corporation.  By  means  of 
such  a  suit  it  could  have  enforced  the  rights  and  redressed 
the  wrongs  of  each  of  its  stockholders.  The  statute  above 
referred  to  was  passed,  as  we  must  assume,  with  full  knowl- 
edge of  existing  law  in  that  respect.  We  have  no  reason  to 
suppose,  much  less  to  assume,  that  it  was  intended  thereby 
to  run  contrary  to  the  settled  policy  of  the  law.  Such  an  as- 
sumption would  require  us  to  believe  that  the  act  was  in- 
tended, among  other  things,  to  multiply  suits.  Certainly  it 
is  not  apparent  that  the  act  was  intended  to  or  did  confer 
upon  hundreds  or  thousands  of  stockholders  individual  rights 
of  action  when  their  wrongs  could  have  been  equally  well 
and  far  more  economically  redressed  by  a  single  suit  in  the 
name  of  the  corporation.  Moreover,  it  is  manifest  that  the 
plaintiff  did  not  receive  any  direct  injury  from  the  alleged 
illegal  acts  of  the  defendant.  No  conspiracy  or  combination 
against  him  as  a  stockholder  or  creditor  is  alleged.  The  in- 
jury complained  of  was  directed  at  the  corporation,  and  not 
the  individual  stockholder.  Hence  any  injury  which  he,  as 
a  stockholder,  received  was  indirect,  remote,  and  conse- 
quential. If  a  stockholder  could  successfully  maintain  such 
a  suit,  why  not  any  creditor  of  the  corporation  ?  A  creditor 
would  apparently  be  injured  in  the  same  way  and  to  the  same 
extent  as  a  stockholder,  assuming  that  their  interests  were 
equal.  Indeed,  the  claim  demurred  to  assumes  that  both  are 
equally  injured,  since  the  plaintiff  sued  not  only  for  dam- 
ages for  alleged  injuries  to  his  rights  as  a  stockholder,  but 
also  as  a  creditor  of  the  Liberty  Photo  Supply  Company. 
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There  must  exist  some  barrier  which  will  effectaally  pre- 
vent such  a  multiplicity  of  suits  as  the  plaintiffs  position 
suggests,  and  we  believe  not  only  that  that  barrier  exists,  but 
that  it  is  found  now  just  where  it  was  prior  to  the  passage  of 
the  act  in  question.  To  illustrate,  before  bankruptcy  a  right 
of  action,  of  the  character  in  question,  resided,  as  we  have 
said,  in  the  corporation,  and  subsequent  to  bankruptcy  we 
think  it  equally  clear  that  it  resided  in  the  trustee.  It  was 
suggested,  however,  on  behalf  of  the  plaintiff,  that  a  trustee 
in  bankruptcy  could  not  institute  such  an  action,  nor  could  a 
suit  in  equity  be  maintained  under  the  Sherman  Act.  The 
answer  is  obvious  even  if  we  assume  that  a  suit  of  the  sug- 
gested character  could  not  be  maintained  in  equity.  The 
stockholder  could  certainly  apply  to  the  court  to  have  the 
trustee  instructed  to  bring  the  action,  and  the  court  could 
require  it  to  be  brought,  or  it  could  permit  the  stockholder 
to  sue  in  the  name  of  the  trustee  upon  indemnifying  the 
estate  against  the  costs  of  the  suit.  Moreover,  it  appears 
that  the  plaintiflf  herein  evidently  thought  that  the  trustee 
could  maintain  the  action,  for  in  his  proposed  [710]  amended 
statement  of  claim  he  alleges  that  he  requested  the  trustee 
to  bring  such  a  suit.  We  think  the  statement  of  daim  de- 
murred to  is  bad,  in  that  it  did  not,  under  the  drcumstances, 
set  forth  a  cause  of  action  in  the  plaintiff*  This  view  is  in 
accordance  with  that  taken  by  Judge  Brown,  in  Afnes  v. 
American  Telephone  (&  Telegraph  Company  (0.  C.)  166 
Fed.  820,  which  likewise  arose  upon  demurrer.  The  prin- 
ciples laid  down  in  that  case  are  soimd,  and  the  dear  and 
able  reasoning  of  Judge  Brown  is  well  supported  by  the 
authorities  cited,  to  which  others  might  be  added  upon  some 
of  the  points,  were  it  necessary. 

It  is  claimed,  however,  that  the  Circuit  Court  erred  in 
allowing  the  defendant  to  withdraw  its  plea  and  file  a  de- 
murrer, likewise  in  denying  the  plaintiff's  applicaticm  to 
rescind  such  permission  after  it  had  been  granted.  This 
was  a  matter  which  rested  entirely  in  the  sound  discretion 
of  the  court,  and  under  the  circumstances  of  the  case  we 
think  that  it  was  not  only  permissible,  but  proper,  to  grant 
such  leave.  When  the  plaintiff's  statement  of  daim  was 
first  brought  to  the  attention  of  the  court,  if  it  appeared  that 
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the  plaintiff  had  misconceived  his  rights,  and  that  he  had 
no  cause  of  action,  it  would  seem  that  the  interests  of  the 
parties  and  the  speedy  administration  of  justice  were  alike 
furthered  by  permitting  the  question  to  be  raised  and  de- 
cided at  once,  thereby  saving  costs  and  expense  to  the  parties. 
The  action  of  the  learned  judge  in  the  premises  should  be 
commended  rather  than  censured.  Had  the  case  been  per- 
mitted to  go  to  trial,  the  same  result  would,  in  our  judgment, 
have  ultimately  been  attained. 

In  Baltimore  <&  0.  R.  Co.  v.  Camp,  81  Fed.  807, 26  C.  C.  A. 
626,  and  Deakins  v.  Lee^  Fed.  Cas.  No.  3,697,  answers  were 
permitted  to  be  withdrawn  and  demurrers  filed,  and  in 
EherU  v.  Moore  et  aZ.,  65  U.  S.  147,  16  L.  Ed.  612,  the  court 
below  was  sustained  in  granting  permission  to  the  defendant 
to  withdraw  a  plea  in  bar  and  file  a  plea  in  abatement.  In 
Spencer  v.  Lapsley,  20  How.  264,  16  L.  Ed.  902,  the  Circuit 
Court,  on  the  other  hand,  had  denied  an  application  by  a 
defendant  to  withdraw  his  plea  in  bar  and  file  a  plea  in 
abatement.  The  Supreme  Court  upheld  the  ruling  below 
and  said: 

"This  court  has  decided  that  such  applications  are  addressed  to 
the  Judicial  discretion  of  the  inferior  court,  and  its  decision  is  not 
open  for  revision  here.  It  has  decided  tliat  the  refusal  of  au  inferior 
court  to  aUow  a  plea  to  be  amended,  or  a  new  plea  to  be  filed,  or  to 
grant  a  new  trial  or  a  continuance,  or  to  reinstate  a  cause  which  has 
been  legally  dismissed,  cannot  be  questioned  for  error  in  this  court. 
Marine  Im.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  206  [3  L.  Ed. 
200] ;  Simms  v.  Hundley,  6  How.  1  [12  L.  Ed.  319].'' 

The  only  remaining  assignment  of  error  which  requires 
consideration  alleges  that  the  Circuit  Court  erred  in  refus- 
ing the  motion  to  amend  the  plaintiff's  statement  of  claim 
and  in  sustaining  the  demurrer.  This  assignment  is  not 
strictly  in  form,  since  it  alleges  two  distinct  and  independent 
grounds  of  error,  but,  waiving  that,  we  proceed  to  consider 
the  only  question  not  already  considered  as  to  whether  the 
court  erred  in  refusing  permission  to  the  plaintiff  to  amend 
its  statement  of  claim.  We  think  it  did  not.  The  propriety 
of  allowing  the  amendment  in  this  instance  also  rested  in 
the  sound  discretion  of  the  [711]  court,  and,  in  the  form  in 
which  the  application  was  presented,  the  judge  could  not  have 
done  otherwise  than  he  did.    The  proposed  statement  of 
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daim  contained  two  counts,  one  of  which  merely  restated  in 
a  more  amplified  and  specific  form  the  matters  amtained  in 
the  original  claim.  Such  modifications  as  were  made  therein 
did  not  cure  the  vice  of  the  original  statement,  fdnce,  as 
amended,  it  did  not  set  forth  a  valid  cause  of  action  in  the 
plaintiff.  The  amended  statement,  so  far  as  the  count  of 
which  we  are  speaking  is  concerned,  would  have  been  as 
open  to  demurrer  as  the  original.  It  is  true  that  the  amended 
statement  proposed  to  insert  a  new  count  of  the  character 
hereinabove  indicated;  but  no  application  was  made  to  the 
court  for  leave  to  file  this  count  by  itself,  so  that  the  court 
was  not  obliged  to  pass  upon  its  sufiiciency.  The  applica- 
tion was  made  to  file  both  counts  as  an  entirety,  and  the  ap- 
plication could  properly  be  refused  or  granted  as  an  entirety. 

Furthermore,  it  should  be  noted  that  the  amplified  and 
amended  original  count  related  to  indirect  and  consequential 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  ^is  a 
stockholder  through  the  illegal  combinations  and  conspira- 
cies of  the  defendant,  while  the  new  or  additional  count 
pertained  to  certain  direct  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  in  his  own  business;  hence  it  was  in- 
tended to,  and  did,  set  up  a  new  and  independent  cause  of 
action.  Furthermore,  the  refusal  of  the  judge  to  allow  its 
introduction  into  the  statement  of  claim  did  not  substan- 
tially injure  the  plaintiff,  since  there  was  nothing,  after  the 
demurrer  was  sustained,  to  prevent  the  plaintiff  from  insti- 
tuting a  new  action  upon  the  injury  alleged  to  have  been 
directly  sustained  by  him  in  his  own  business.  Under  the 
circumstances,  the  court  did  not  abuse  its  discreticm. 

Upon  the  whole  case,  we  think  the  judgment  below  was 
right,  and  that  it  should  be  afiirmed,  with  oosta 
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